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United  Statbb  v.  Cubtner  a  d. 
{Olreuit  Court,  JST.  D.  Califomia.    February  4,  1889.) 

PuBLio  Lauds— Qraht  to  Bailboad  Company. 

The  congressional  acts  of  1862  and  1864  granting  aid  in  the  construction  of 
a  railroad  and  telegraph  line  to  the  Pacific  ocean,  etc.,  operated  as  a  present 
grant  of  land  to  the  railroad  company,  upon  conditions  subsequent,  which 
could  only  be  defeated  by  breach  oi  conditions,  and  divestiture  of  title  there- 
upon, by  proper  legal  proceedings  on  behalf  of  the  United  States. 

Same— Laitds  Granted. 

The  lands  granted  were  the  odd-numbered  sections  within  20  miles  of  the 
line  of  the  road,  such  as  were  public  lands  at  the  date  of  the  act,  not  sold,  re- 
served, or  otherwise  disposed  of  by  the  United  States;  and  such  odd-numbered 
sections  within  the  same  limits  as  were  public  lands,  to  which  a  pre-emption 
or  homestead  claim  had  not  attached  at  the  time  the  line  of  the  road  was  defi- 
nitely fixed. 

SaMB— CONCLUSIYSNBSS  OF  QrANT. 

No  right  other  than  that  of  the  railroad  company  could  be  acquired  or  in- 
itiated in  any  of  said  odd  sections  of  land,  after  the  filing  in  the  local  land-of- 
fice of  the  district,  on  January  80. 1865.  of  the  order  of  withdrawal  provided 
for  in  section  7  of  the  act  of  July  1, 1862. 
Same— Filing  Map  of  Route. 

The  filing  of  the  map  of  the  general  route  and  the  withdrawal  thereupon 
protected  the  lands  against  the  acquisition  of  any  right  by  any  other  parties 
until  the  line  should  become  "definitely  fixed,"  when  the  grant  became  spe- 
cific by  attaching  itself  to  every  odd  section  within  the  prescribed  limits. 
Save— State  Selections  of  Lieu  Lands. 

State  selections  of  lieu  lands  for  school  purposes  made  upon  lands  unsur- 
veyed  by  the  United  States  are  utterly  void. 
Same. 

All  the  state  selections  shown  in  the  bill  being  upon  lands  unsurveyed  by 
the  United  States  at  the  date  of  selection,  in  townships  2  8.,  1  £.,  and  8  S.,  8  £., 
lit.  Diablo  B.  and  M.,  were  therefore  void. 
Same— What  ake  Surveyed  Lands. 

Lands  are  not  surveyed  lands  by  the  United  States  until  a  certified  copy  of 
the  official  plat  of  survey  has  been  filed  in  the  local  land-ofllce. 
V,38F.no.l — 1 
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8.  Same— State  Selections— Valtdttt. 

The  state  selections  in  question  were  also  void,  for  the  reason  that  the  act 
of  1853.  under  which  these  selections  were  made,  excepted  from  selection  by 
the  state  in  lieu  of  school  sections  lost,  "lands  reserved  by  competent  author- 
ity*' and  ''lands  claimed  under  any  foreign  grant  or  title,"  and  "mineral 
lands. " 

9.  Same— Priority  op  Grant. 

Ko  right  of  any  kind  had  attached  to  these  lands  when  they  were  withdrawn 
for  the  purposes  of  the  railroad  grant  on  January  80.  1865,  that,  under  the  re- 
cent decision  of  ^tlte  United  States  supreme  court,  in  U.  8.  v.  McLaughlin,  8 
•  •-  .fiup.  Of.  Sebr  111^7, 3:;ould  prevent  that  grant  from  attaching.    It  was,  there- 
•I  '.f^re,  t^&^rs^^fa'nt  t9  attach,  and  by  performance  of  the  conditions  subse- 
'    ^uent  the^ti^le  gf  the*c6mpany  became  absolute. 
"kfK  8A*^£-f^LrAEt£s  Bii(6es>T3b  from  Confirmation. 
\:  :'  \  KcfifelectiftbV  in  question  were  excepted  from  confirmation  by  the  act  of 
1866,  (14  St.  218;)  but  had  it  been  otherwise,  it  was  not  in  the  power  of  con- 
gress at  that  time  to  divest  the  right  of  the  company. 

11.  Same— Confirmatory  Act  of  March  1, 1877— Effect. 

The  act  of  March  1. 1877,  (19  St.  267,)  for  like  reasons,  cannotaffect  the  rights 
of  the  railroad  company.  At  the  date  of  this  confirmatory  act,  seven  years 
after  the  title  of  this  company  became  perfect,  the  United  States  had  no  in- 
terest whatever  in  the  land  upon  which  the  act  could  operate. 

12.  Same— Sale  to  Third  Persons— Notice. 

Parties  purchasing  under  state  locations  in  township  2  S.,  IE.,  since  June 
10,  1865,  had  ofiicial  record  notice  of  the  right  of  the  railroad  company;  for 
the  map  filed  in  the  ofQce  of  the  register  of  the  local  land-office  had  distinctly 
indorsed  upon  it  in  red  ink  the  following,  viz.:  "The  odd-numbered  sections 
on  this  plat  are  granted  to  the  Western  Pacific  Railroad." 
18.  Limitation  of  Actions- Running  of  the  Statute. 

The  statute  of  limitations  does  not  run  against  the  United  States;  and  the 
cause  of  action  here  was  not  stale,  the  company  having  been,  from  the  first, 
active  in  pursuing  its  right  before  the  department  of  the  interior. 

14.  United  States— Contracts  Relating  to  Public  Lands- Actions. 

The  government  is  not  without  interest  in  this  action,  being  responsible  to 
the  company  for  the  land  or  its  full  value,  by  reason  of  the  statutory  grant 
and  contract  in  the  congressional  acts  of  1862  and  1861 

15.  Public  Lands— Mexican  Grant. 

The  Mexican  grant  called  "Las  Pocitas,"  was  a  float,— a  grant  of  two 
leagues  within  exterior  boundaries  embracing  ten  or  more  leagues,  which 
two  leagues  so  granted  were  confirmed  and  patented  to  the  claimants,  and  the 
odd-numbered  sections  outside  of  the  two  leagues  granted  and  confirmed,  but 
inside  of  the  exterior  boundaries,  passed  to  the  railroad  company. 

16.  Same. 

The  prior  decision,  in  Newhally,  Sanger,  92  U.  S.  761,  by  the  United  States 
supreme  court,  materially  limited  in  its  operation  by  the  recent  decision  in  U, 
JS.  V.  McLaughlin. 
{Syllabus  by  the  Court) 

In  Equity. 

Benjamin  Harris  Brewster ^  Atty.  Gen.,  S.  0.  HUbam^  U.  S.  Dist.  Atty., 
Shafter,  Parker  &  Waterman,  and  /.  W.  Harding,  for  the  United  States. 

H.  F.  Orane,  Mch.  MvUany,  i.  D.  Latimer,  Thos.  D.  Carneal^  BothschUd 
&  Baum,  and  /.  C,  Martin,  for  respondents. 

Before  Field,  Justice,  and  Sawyer,  Circuit  Judge* 

Sawyer,  J.,  (Field,  Justice,  concurring.)  This  is  a  bill  in  equity, 
filed  by  the  attorney  general  on  behalf  of  the  United  States,  at  the  re- 
quest of  the  secretary  of  the  interior,  to  obtain  a  decree  of  the  court  va- 
cating and  annulling  the  listing  over  to  the  state  of  certain  lands  selected 
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by  the  state,  in  lieu  of  sections  16  and  36,  as  was  supposed,  in  pursu- 
ance of  the  act  of  congress  on  the  subject,  adjudging  such  listing  lo  be 
unauthorized  and  void,  annulling  and  vacating  the  patents  issued  to 
purchasers  by  the  state,  after  such  selecting  and  listing,  and  decreeing 
that  no  title  to  the  lands  passed  thereby  to  the  patentees.  The  grounds 
of  the  bill  are,  that  the  listing  over  to  the  state  was  by  mistake  and  with- 
out authority  of  law;  the  lands  having  been  granted  to  the  Central  Pa- 
cific Railroad  Company  before  any  right  could  have  attached  in  favor 
of  the  state,  and  were  therefore,  not  subject  to  selection  by  the  state  un- 
der the  said  acts.  After  a  contest  continued  for  many  years,  the  secre- 
tary of  the  interior  has  finally  decided  that  the  lands  in  question  belong 
to  the  railroad  company,  and  that  it  is  entitled  to  a  patent,  that  they 
were^  listed  to  the  state  by  mistake,  without  authority  of  law,  and  that 
the  listing  is  void.  But  the  department  refuses  to  complicate  matters 
by  issuing  patents.  According  to  the  view  of  the  secretary  of  the  inte- 
rior, the  United  States  are  under  obligation  to  convey  a  clear  title  to  the 
railroad  company,  and  they  are  unable  to  do  so  .by  reason  of  the  mistake 
of  the  oflBcers  of  the  government,  in  unlawfully  listing  the  lands  to  the 
state;  and,  consequently,  that  it  is  the  duty  of  the  government  to  have 
the  prior  listing  to  the  state  annulled,  and  the  patents  issued  thereon 
declared  to  be  unauthorized  and  void  by  a  decree  of  the  court,  before 
issuing  patents  to  the  party  entitled.  For  these  reasons,  and  upon  these 
grounds,  this  bill  has  been  filed  by.  the  attorney  general,  at  the  request 
of  the  secretary  of  the  interior. 

The  lands  in  question  are  odd  sections,  lying  within  the  20-mile  limit  of 
the  grant  of  lands  made  lo  the  Central  Pacific  Railroad  Company,  to  aid  in 
the  construction  of  its  road,  by  the  act  of  congress  of  July  1,  1862,  and 
the  act  of  1864  amending  said  act.  12  St.  p.  492,  §  3;  13  St.  p.  358, . 
§  4.  Part  of  the  lands  lie  in  township  3  S.,  range  3  E.,  Mt.  Diablo 
Base  and  Meridian,  and  a  part  in  township  2  S.,  range  1  E.  The  lands 
in  township  3,  range  3,  were  surveyed  in  the  field  in  August,  1862,  and 
sectionized,  and  a  plat  thereof  was  made  and  approved  by  the  surveyor 
general  of  California,  December  24,  1862,  but  a  duly-certified  copy  of 
the  plat  was  not  filed  in  the  land-office  of  the  district  till  June  4,  1869. 
The  certified  copy  of  the  plat  then  filed  is  regarded  by  the  department 
as  the  official  plat,  and  the  date  of  its  filing,  June  4, 1869,  as  the  date 
of  the  survey.  On  December  28,  1865,  a  plat  of  the  township,  ap- 
proved by  the  surveyor  general  December  18,  1865,  was  filed  in  the  dis- 
trict land-office,  but  this  plat  is  not  regarded  by  the  department  as  official, 
or  as  indicating  the  date  of  the  official  survey.  Township  2  S.,  range  1 
E.,  was  first  surveyed  in  the  field  in  March,  1865,  and  an  approved  plat 
thereof  first  filed  in  the  district  land-office  June  10,  1865.  In  accord- 
ance with  the  provisions  of  said  acts  of  1862  and  1864,  the  railroad 
company  filed  in  the  department  of  the  interior,  on  December  8,  1864, 
its  map  designating  the  general  route  of  the  road,  and  on  December  23, 
.1864,  the  secretary  of  the  interior,  in  pursuance  of  the  provisions  of 
said  acts,  issued  an  order  withdrawing  the  said  lands  for  the  distance  of 
25  miles  on  each  side  of  the  line  of  said  road  so  designated,  '^  from  sale. 
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location,  pre-emption  and  homestead.^  A  map,  showing  distinctly  the 
lands  so  withdrawn,  accompanied  said  order.  Said  order  of  withdrawal 
and  map  were  received  and  filed  in  the  district  land-office,  and  went 
into  effect,  at  latest,  on  January  30,  1865,  This  action  was  before  any 
of  the  lands  in  township  2,  range  1,  had  been  surveyed  in  the  field,  and 
before  any  plat  recognised  by  the  department  as  official,  of  the  lands 
surveyed  in  township  3,  range  3,  had  been  filed,  but  after  this  latter 
township  had  been  actually  surveyed  in  the  field.  The  road  having 
been  fuUy  completed  and  accepted  by  the  president,  the  railroad  com- 
pany filed  its  map  of  definite  location  on  February  1,  1870.  In  1839 
the  Mexican  governor,  Alvarado,  made  a  grant  of  land  called  '^  Las  Poci- 
tas,"  to  one  Livermore  and  another,  who  presented  it  to  the  board  of 
land  commissioners  for  confirmation,  and  it  was  confirmed  by  the  board, 
February  14,  1854.     The  decree  is  in  the  words  following,  to-witt* 

''The  lands  of  which  confirmation  are  hereby  ijaade  of  'Las  Pocitas,'  are 
bounded  and  described  as  follows,  to-wit:  On  tlie  north  by  the  Lomas  de  las 
Cuevas;  on  the  east  by  the  Sierra  de  Buenos  Ayres;  on  the  south  by  the  divid- 
ing line  of  the  establishment  of  San  Jose;  and  on  the  west  by  the  rancho  of 
Don  Jose  Dolores  Pacheco,  containing  in  all  two  square  leagues,  a  little  more 
or  less.  Beference  for  further  description  to  be  had  to  the  map  marked  •  C,' 
and  filed  in  the  cause." 

The  exterior  boundaries  contained  from  10  to  12  leagues.  The  dis- 
trict court,  on  appeal,  affirmed  the  decree  of  the  board,  February  18, 
1859,  and  the  supreme  court  of  the  United  States  finally  confirmed  the 
grant  on  appeal  in  January,  1861.^.  The  final  decree  of  confirmation  is 
in  the  words  following: 

"The  land  of  which  confirmation  is  hereby  made  is  known  as  *  Las  Pocitas,' 
and  is  bounded  and  described  as  follows,  to-wit:  On  the  north  by  the  Lomas 
de  las  Cuevas;  on  the  east  by  the  Sierra  de  Buenos  Ayres;  on  the  south  by  the 
dividing  line  of  the  establishment  of  San  Jose;  and  on  the  west  by  the  rancho 
of  Don  Jose  Dolores  Pacheco,  containing  in  all  two  square  leagues,  provided 
that  quantity  be  contained  within  the  boundaries  named,  and  if  less  than  that 
quantity  be  contained  therein,  then  the  less  quantity  is  hereby  confirmed. 
Reference  for  further  description  to  be  had  to  the  map  marked  'C*  filed  in 
this  case.'' 

After  confirmation  by  the  board,  and  before  the  appeal,  at  the  request 
of  Livermore,  then  the  owner  of  the  grant,  on  April  5, 1854,  William  J. 
Lewis,  a  deputy-surveyor,  was  directed  by  the  United  States  surveyor 
general  of  California  to  make  a  survey.  He  was  directed  to  notify  any 
adjoining  claimants  who  might  be  interested,  of  the  time  and  place  when 
any  line  would  be  run;  to  note  any  objections,  and  report  any  protest 
that  might  be  made.  He  made  the  survey  in  accordance  with  the  in- 
structions. Livermore  being  present,  and  pointing  out  his  comers  and 
boundaries;  and  the  deputy-surveyor  reported  that  the  owner,  Liver- 
more, "expressed  himself  entirely  satisfied  with  the  boundaries  as  I  sur- 
veyed them,  and  as  represented  in  the  accompanying  map."  He  reports 
that  he  has  no  doubt  that  *^  the  survey  as  made  fulfills  the  intentions  of 
the  Mexican  grant,  as  derived  from  the  terms  of  the  grant."  The  neigh- 

1  Not  reported. 
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boring  owners' were  notified,  and  were  also  present  with  Livermore,  and 
pointed  out  their  boundaries;  and  they,  as  well  as  Livermore,  were  sat- 
isfied. This  survey  was  approved  by  the  surveyor  general  June  19, 
1854.  It  embraced  over  four — nearly  five — square  leagues  of  land,  more 
than  double  the  amount  afterwards  stated  in  the  decree  of  confirmation 
by  the  supreme  court,  but  did  not  include  any  of  the  lands  now  in  con- 
troversy. An  appeal  having  afterwards  been  taken  by  the  United  States 
from  the  decree  of  confirmation,  nothing  further  was  done  under  this 
survey.  The  final  decree  of  confirmation  by  the  supreme  court  in  Jan- 
uary, 1861,  limited  the  amount  to  two  square  leagues,  by  striking  out 
the  words  "more  or  less,"  in  the  decree  of  the  board,  and  adding  other 
words  indicating  the  purpose;  the  language  of  the  final  decree  being 
"containing  in  all  two  square  leagues,  provided  that  quantity  is  contiiined 
within  the  boundaries  named,"  etc.  In  1858,  pending  the  appeal,  Liv- 
ermore died.  The  claim  having  been  finally  confirmed  in  1861,  Mr. 
Dyer,  a  deputy-surveyor,  in  1865,  under  instructions  dated  September 
21,  1865,  made  a  survey,  which  embraced  ten  square  leagues  instead  of 
two,  to  which  the  quantity  was  limited  by  the  terms  of  the  final  decree. 
This  survey  embraced  the  entire  Lewis  survey,  and  extended  far  beyond 
it,  in  nearly  all  directions,  and  especially  to  the  south-east  and  north- 
west. It  also  embraced  the  lands  in  controversy  in  this  suit,  at  the  two 
extremities  of  the  survey,  in  the  longest  direction  of  the  survey.  The 
survey  was  approved  by  the  surveyor  general  of  California  on  February 
8,  1867.  On  July  30,  1868,  the  secretary  of  the  interior  set  aside  this 
survey  as  being  "clearly  wrong,"  and  directed  the  commissioner  to  re- 
turn it  to  the  "surveyor  general,  with  instructions  to  reduce  the  quan- 
tity of  land  to  two  square  leagues."  A  new  survey  was  made  by  Dyer, 
deputy-surveyor,  by  which  the  land  was  reduced  to  two  square  leagues, 
all  of  which  lies  within  the  boundaries  of  the  Lewis  survey,  but  does  not 
cover  one-half  of  that  survey.  None  of  the  lands  in  controversy  are 
within  the  two  square  leagues,  or  even  within  the  boundaries  of  the 
Lewis  survey.  This  last  survey  of  two  square  leagues  was  approved  by 
the  surveyor  general  May  11, 1870,  by  the  commissioners  of  the  general 
land-office,  March  1,  1871,  and  by  the  acting  secretary  of  the  interior  on 
June  6,  1871,  by  which  it  became  final.  The  land  was  patented  in  ac- 
cordance with  this  survey,  and  the  patent  accepted  by  the  claimant. 
Between  May  15,  1863,  and  May  16,  1864,  after  actual  survey  in  the 
fidd,  but  before  the  survey  had  been  officially  adopted  or  recognized  by 
the  secretary  of  the  interior,  and  before  it  had  been  approved  by  the 
surveyor  general,  and  filed  in  the  district  land-office,  the  state  of  Cali- 
fornia, by  its  locating  agent,  made  selections  and  locations  of  all  the 
lands  now  in  controversy  in  township  3,  range  3,  in  part  satisfaction  of 
the  grant  to  the  state,  of  lands  in  lieu  of  sections  16  and  36,  under  the 
act  of  March  3,  1853,  (10  St.  p.  246,  §§  6,  7.)  Between  February  17, 
1864,  and  February  9,  1866,  the  state  had  issued  its  certificates  of  pur- 
chase to  the  several  purchasers  thereof,  the  first  payments  of  the  pur- 
chase money  having  been  made.  The  selections,  apparently,  at  their 
respective  dates  were  by  the  register  of  the  land-office  entered  in  his  of- 
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fice.  A  portion  of  these  lands  was  certified  over  to  the  state  by  the 
land  department  at  Washington,  approved  by  the  secretary  of  the  inte- 
rior on  November  15,  1871,  and  the  remainder  on  March  24, 1873,  and 
they  were  afterwards  patented  to  the  purchasers  by  the  state. 

The  lands  in  controversy  situate  in  said  township  2,  range  1,  were 
selected  in  advance  of  any  survey  in  the  field  by  the  United  States  sur- 
veyor general,  upon  surveys  made  by  the  county  surveyors  of  the  state, 
between  July  28,  1862,  and  July  20,  1863.  Certificates  of  sale  were  is- 
sued to  purchasers  by  the  state  for  a  part  between  March  2,  1863,  and 
January  25,  1864,  and  for  the  remainder,  between  February  20,  and 
March  14,  1865.  These  selections  were  entered  by  the  register  of  the 
land-office  on  June  12,  1865.  A  part  was  certified  over  to  the  state 
by  the  secretary  of  the  interior  on  September  8,  1870,  and  the  rest  on 
March  11, 1871.  These  lands  were  also  afterwards  patented  to  the  pur- 
chasers by  the  state.  The  listings  over  to  the  state  were  all  after  the 
final  approval  of  the  two  square  league  survey  of  the  Rancho  Las  Pocitas, 
which  was  on  June  6,  1871]  also  after  the  filing  of  the  map  of  general 
route  of  the  road  by  the  railroad  company  in  December,  1864,  and 
the  withdrawal  by  the  secretary  of  the  interior  in  January,  1865;  as 
well  as  after  the  filing  of  the  map  of  the  definite  location  of  the  Western 
Pacific  Railroad  Company,  on  February  1,  1870.  But  the  surveys  and 
selections  and  issue  of  certificates  of  purchase  by  the  state  were  before 
the  said  dates  of  June  6,  1871,  and  February  1,  1870.  The  Western 
Pacific  Railroad  was  completed  in  accordance  with  the  terms  of  the 
several  acts  of  congress  relating  to  the  subject,  on  or  before  December 
29, 1869,  and  the  company  thereby  became  entitled  to  the  lands  granted. 
A  contest  thereupon  immediately  arose  before  the  department  of  the 
interior,  between  the  railroad  company  and  the  settlers  who  settled  sub- 
sequently to  the  grants  on  the  odd  sections,  as  to  what  lands  were  in- 
cluded by  the  grant,  and  this  was  supposed  to  depend  upon  the  exte- 
rior boundaries  of  the  Las  Pocitas  grant.  This  matter  was  earnestly  liti- 
gated before  the  department,  a  test  case,  QArthur  St.  Glair  v.  The  Western 
Pacific  Railroad  Company,)  having  been  made  by  stipulation  with  the 
settlers,  until  January,  1874,  when  it  was  decided  in  favor  of  the  rail- 
road company.  Soon  thereafter,  on  May  12,  1874,  the  land  agent  of 
the  company  presented  a  list  of  lands  for  which  the  company  claimed 
patents,  including  the  lands  in  controversy,  when  it  was  discovered  that 
the  latter  had  been  listed  over  to  the  state  by  mistake,  upon  the  state  se- 
lections hereinbefore  referred  to,  as  indemnity  lands  for  losses  of  sections 
16  and  36  granted  for  school  purposes,  and  that  they  wete  claimed  by 
purchasers  from  the  state.  The  claim  of  the  company  for  patents  to 
these  lands  was  vigorously  prosecuted  by  the  company,  with  varying  re- 
sults; until  it  was  finally  determined  by  the  secretary  of  the  interior, 
upon  petition  for  reconsideration  by  the  company,  filed  April  22,  1880, 
that  the  company  was  entitled  to  the  lands;  but  he  declined  to  compli- 
cate matters  by  issuing  patents  until  the  question  of  right  should  be 
settled  by  the  courts.  Thereupon,  and  for  the  purpose  of  having  the 
question  authoritatively  adjudicated,  upon  his  request  the  bill  in  this 
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case  was  filed  by  the  attorney  general  on  July  23,  1883.  Upon  the  al- 
legations of  the  bill,  a  demurrer  was  interposed,  on  the  ground,  among 
others,  that  the  cause  of  action  was  barred  by  the  statute  of  limitations; 
and  if  the  statute  of  limitations  does  not  run  against  the  United  States, 
then  that  the  cause  of  action  is  stale,  and  it  would  be  inequitable  to  en- 
force it  at  this  late  day.  The  demurrer  was  overruled,  since  the  stat- 
ute does  not  run  against  the  United  States,  and  the  railroad  company 
had,  from  the  first,  been  active  in  pursuing  its  right  before  the  depart- 
ment. The  delay  was  entirely  owing  to  the  course  of  procedure  in  the 
department,  and  the  large  amount  of  other  similar  business  incident  to  the 
administration  of  its  affairs.  U.  S.  v,  Curt^iery  11  Sawy.  411,  26  Fed. 
Rep.  296.  Since  the  decision  on  the  demurrer,  the  supreme  court  has 
decided  the  case  of  17.  S.  v.  Beebe,  127  U.  S.  338,  8  Sup.  Ct.  Rep. 
1086,  in  which  it  is  held  that,  after  a  lapse  of  46  years,  a  suit  in  the 
name  of  the  United  States  to  cancel  a  patent  obtained  by  fraud,  and  in 
which  the  United  States  has  no  interest,  is  barred — the  suit  being  affected 
by  the  laches  of  those  whose  interests  it  asserts.  The  point  is,  therefore, 
now  again  made  at  the  hearing,  and  this  case  is  relied  on  as  determining 
the  question.  We  do  not  think  it  reaches  the  case.  There  has,  certainly, 
been  no  laches  here  on  the  part  of  the  railroad  company.-  It  has  been 
pressing  its  claim  earnestly  before  the  department  from  the  first,  and  it 
could  not  go  any  faster  than  the  business  and  course  of  procedure  of 
the  department  peimitted.  The  company  could  not  sue  the  govern- 
ment. Besides,  we  do  not  think  the  government  is  wholly  without  in- 
terest. If  these  lands  are  within  the  statutory  grant,  the  company  has 
earned  them  by  a  full  performance  of  its  part  of  the  statutory  contract, 
and  an  absolute  indefeasible  right  to  a  patent,  unincumbered  by  any 
cloud,  has  vested.  The  government,  in  that  case,  is  legally  bound  to 
make  a  good  title.  It  is  legally  liable  to  perform  its  part  of  the  contract, 
and  issue  the  patent  as  required  by  the  statute.  The  United  States  are, 
therefore,  responsible  to  the  railroad  company  for  the  land,  or  its  full 
value.  By  tie  mistake  of  their  officers,  they  have  put  it  out  of  their 
power  to  comply  with  their  contract;  and  they  are  interested  to  the  full 
value  of  the  land  in  setting  aside  the  listing  and  patents  resulting  from 
their  mistakes,  or  having  them  judicially  adjudged  inoperative  and 
void,  in  order  that  they  may  relieve  themselves  from  their  liability.  For 
these  reasons,  we  do  not  think  the  decision  relied  on  reaches  the  case. 

As  we  have  seen  from  the  facts  stated,  the  lands  in  question  are  odd 
sections  within  the  limits  prescribed  by  the  act  of  1862,  granting  lands 
to  aid  the  construction  of  the  Western  Pacific  Railroad.  The  Mexican 
grant  called  "  Las  Pocitas  "  was  a  float — a  grant  of  two  leagues  within  ex- 
terior boundaries  embracing  ten  or  more  leagues,  unlocated  both  at  the 
date  of  the  act  of  1862,  and  at  the  times  when  the  claims  of  the  state  to 
the  land  in  question  were  initiated.  After  the  rights  of  both  parties, 
whatever  they  were,  had  attached,  this  grant  was  finally  located  and  pat- 
ented so  as  to  exclufle  the  lands  in  controversy.  There  was  then  ample 
land  other  than  these  lands  to  satisfy  this  float,  both  at  the  time  of  the 
passage  of  the  act  of  1862,  and  at  the  time  when  the  right  of  the  railroad 
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company  attached  to  &e  particular  odd  sections,  and  became  specific  and 
indefeasible.  In  U.  S.  v.  McLaughlin,  127  U.  S.  428,  8  Sup.  Ct.  Rep. 
1177,  (decided  at  the  last  term  of  the  supreme  court,)  it  was  held,  after 
the  most  mature  consideration,  that,  in  case  of  a  floating  Mexican  grant  of 
a  specific  quantity  of  land  within  large  exterior  bounds,  the  lands  within 
such  exterior  boundaries  are  public  lands,  subject  to  a  railroad  grant,  there 
being  sufficient  left  to  satisfy  the  float;  and  that  the  said  act  of  1862  took 
efiect  upon  the  odd  sections  of  land  within  such  exterior  boundaries  as 
were  not  finally  required  to  satisfy  the  float;  thus  very  materially  limit- 
ing the  operation  of  the  prior  decision  in  NewkaU  v.  Sanger.  That  is  pre- 
cisely this  case;  and  the  same  act  of  1862  granted  to  the  same  company 
all  the  odd  sections  within  the  exterior  boundaries  of  the  Las  Pocitas 
grant,  embracing  ten  or  more  leagues  within  the  prescribed  limits  and 
conditions  not  required  to  satisfy  the  float  of  two  leagues,  which  has 
since  been  finally  located  so  as  to  exclude  the  lands  in  question.  Under 
this  decision,  then,  the  railroad  company,  by  the  acts  of  1862  and  1864, 
had  a  valid  grant  to  every  odd  section  of  land  within  twenty  miles  on 
each  side  of  the  road,  and  within  the  exterior  bounds  of  the  Las  Pocitas 
grant,  not  embraced  within  the  two  leagues  as  it  was  finally  located, 
"not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
to  which  a  pre-emption  or  homestead  claim  may  not  have  attached  at 
the  time  the  line  of  said  road  is  definitely  fixed."  12  St.  492,  §  3. 
The  lands  in  question  are  odd  sections  within  the  prescribed  limits,  and 
are  not  embraced  in  the  Las  Pocitas  grant  as  finally  patented.  These 
lands,  therefore,  upon  completion  of  the  road,  passed  to  the  railroad  com- 
pany, unless  some  one  of  the  rights  specified  in  the  statute  had  attached 
before  the  attaching  of  the  right  of  the  company.  Section  7  of  the  act 
provides  that  the  "said  company  shall  designate  the  general  route  of  said 
road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same  in  the  depart- 
ment of  the  interior,  whereupon  the  secretary  of  the  interior  shall  cause 
the  lands  within  fifteen  miles  of  said  designated  route  or  routes  to  be 
withdrawn  from  pre-emption,  private  entry,  or  sale."  Id.  493.  This 
map  of  general  location  was  filed  in  the  office  of  the  secretary  of  the  in- 
terior on  December  8,  1864,  and  on  December  23,  1864,  the  secretary 
issued  an  order  in  pursuance  of  the  acts  of  congress,  as  they  then  were, 
withdrawing  for  25  miles  on  each  side  of  the  designated  line  "from  sale, 
location,  pre-emption  and  homestead,"  and  forwarded  it,  together  with 
a  map  showing  the  location  and  lands  withdrawn,  to  the  register  of  the 
land-office  of  the  district  embracing  the  lands  where  it  was  received, 
filed  and  promulgated  on  January  30,  1865;  from  which  date  at  the 
latest,  no  right  other  than  that  of  the  railroad  company,  could  be  ac- 
quired or  initiated  in  any  of  said  odd  sections  of  land.  If,  then,  no  right 
of  the  kind  specified  by  the  statute  had  legaDy  attached  to  the  lands  in 
question  before  the  30th  of  January,  1865,  none  could  thereafter  attach 
in  favor  of  the  state  by  selection,  listing  over  by  the  land  department,  or 
otherwise,  nor  could  congress  even  authorize  any  subsequent  legal  trans- 
fer of  title.  The  grant  to  the  railroad  company  was  a  present  grant  upon 
conditions  subsequent,  which  could  only  be  defeated  by  breach  of  con- 
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dition  and  its  divestiture  of  title  thereupon,  by  proper  legal  proceedings 
on  behalf  of  the  United  States.  The  filing  of  the  map  of  the  general 
route,  and  withdrawal  thereupon  from  sale,  pre-emption,  etc.,  protected 
the  lands  against  the  acquisition  of  any  other  right  by  any  other  parties 
until  the  line  should  become  "definitely  fixed,"  when  the  grant  would 
become  specific  by  attaching  itself  to  every  odd  section  within  the  pre- 
scribed limits,  and  could  not  thereafter  be  changed.  U,  S.v.  McLaugh- 
Kn,  12  Sawy.  191,  202,  30  Fed.  Rep.  147;  Buttz  v.  Railroad  Co.,  119 
U.  S.  55,  7  Sup.  Ct.  Rep.  100;  RaMroad  Co.  v.  Orion,  6  Sawy.  198,  and 
cases  there  cited;  Denny  v.  Dodaon^  32  Fed.  Rep.  899;  SchvienJberg  v. 
Harrman,  21  Wall.  44;  Saibmy  Co.  v.  Railroad  Co,,  97  U.  S.  491. 

The  only  remaining  question,  therefore,  is:  Had  any  such  right,  as 
is  excepted  by  the  statute,  legally  attached  in  favor  of  the  state  in  the 
lands  in  question,  or  any  of  them,  on  January  30,  1865?  It  is  not  pre« 
tended  that  any  other  right  than  that  under  the  state  selection  had  at- 
tached. It  has  been  settled  by  numerous  decisions  in  the  state  of  Cali- 
fornia, and  affirmed  by  the  United  States  supreme  court,  that  the  state 
could  acquire  no  right  whatever  by  a  selection  of  lieu  lands  made  before 
the  lands  have  been  surveyed  by  the  United  States ;  and  that  a  selection 
made  upon  unsurveyed  lands  is  utterly  void.  Orogan  v..  Knight,  27 
Cal.  516;  Raikoad  Co.  v.  Robindon,  49  CaL  446,  448;  Chant  v.  Reynolds, 
Id.  217;  Yomg  v.  SUnn,  48  Cal.  26;  Hastings  v.  D^Uafi,  40  Cal.  358; 
Tdand  v.  Manddl,  38  Cal.  31,  41;  Aurrecoechea  v.  Sinclair,  60  Cal.  649; 
Collins Y.  BaraeU,U  Cal.  371,380;  SmUhv.  Athem,  34  Cal.  506;  Aurrecoe" 
chea  V.  Banpa,  114  U.  S.  383,  5  Sup.  Ct.  Rep.  8*92;  Barnard's  Heirs  v. 
Ashley^s  Heirs,  18  How.  46.  None^of  the  lands  in  question  situate  in 
township  2  S.,  range  1  E.,  as  we  have  seen,  were  surveyed  in  the  field 
by  authority  of  the  United  States  till  the  month  of  March,  1865,  and 
the  approved  plats  were  not  filed  in  the  district  land-office  till  June  10, 
1865.  The  applications  of  the  state  locating  agent  to  locate  all  said  lands 
in  township  2  S.  were  made  and  entered  in  the  office  of  the  ri^ster  of 
the  land-office  on  the  12th  and  13th  of  June,  1865;  the  roister  having 
refused  to  recognize  applications  made  in  1862  and  1863  upon  surveys 
made  under  authority  of  the  state.  As  we  have  seen,  the  acts  of  the 
state  in  making  selections  prior  to  the  United  States  survey  in  March, 
1865;  and  the  filing  of  the  plat  in  the  land-office  in  June,  were  utterly 
void,  and  no  rights  attached  to  the  lands  or  any  of  them  by  virtue  of 
those  acts  performed  before  said  survey  in  March.  On  January  30th, 
at  latest,  the  grant  to  the  railroad  company  attached  in  such  manner 
that  it  could  not  be  thereafter  limited  or  divested;  and  the  absolute  right 
to  the  lands  by  the  completion  of  the  road  and  filing  the  map  of  definite 
location  indefeasibly  vested  in  the  company.  There  can  be  no  doubt, 
therefore,  that  the  complainants  should  have  a  decree  that  they  are  en- 
titied  to  the  lands  in  said  township  2  S.  The  lands  in  question  lying  in 
township  3  S.,  stand  in  no  different  situation  from  those  in  township  2 
S.,  except  that  they  were  surveyed  in  the  field  by  the  United  States 
deputy-surveyor  in  August,  1862,  and  a  plat  thereof  was  made  and  ap- 
proved by  the  surveyor  general  on  December  24,  1862;  but  a  certifi^ 
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copy  was  not  filed  in  the  ofiSce  of  the  register  of  the  land-office  of  the 
district  embracing  the  lands  until  June  4,  1869.  This  plat  (so  filed  in 
1869)  is  regarded  by  the  interior  department  as  official,  and  the  survey 
as  made  of  the  date  of  filing.  A  plat  approved  by  the  surveyor  general 
December  18,  1865,  however,  was  filed  in  the  district  land-office  on  De- 
cember 28,  1865,  this  being  the  first  plat  filed  in  that  office;  but  this 
map  is  not  regarded  by  the  interior  department  as  official,  as  it  had  not 
at  that  time  been  approved  and  adopted  by  the  department.  Were  it 
otherwise,  this  filing  was  too  late.  Unless  the  actual  survey  in  the  field, 
and  making  and  approving  a  plat  by  the  surveyor  general  without  filing  it, 
or  a  certified  copy  of  it,  in  the  local  land-office,  places  the  lands  in  the 
category  of  surveyed  lands  in  contemplation  of  law,  then  these  lands 
were  also  selected  before  they  were  surveyed  by  the  United  States,  and 
the  selections  were  void.  The  interior  department  did  not  regard  the 
survey  as  official  until  the  certified,  copy  of  the  official  plat  was  filed  by 
direction  of  the  department  in  the  local  land-office,  June  4,  1869. 
Whether  this  is  to  be  regarded  as  the  date  of  the  survey  or  not,  we  are 
satisfied  that  the  lands  could  not  be  regarded  as  legally  surveyed  in  such 
sense  as  to  open  them  to  selection,  location,  sale,  or  other  disposition  till 
the  approved  copy  of  the  plat  was  filed  on  December  28,  1865.  This  is 
the  earliest  date  at  which  they  could  be  considered  open  to  selection,  if 
open  to  selection  then.  The  land-office  was  the  place  for  the  disposition 
and  record  of  the  public  lands;  and 'until  they  had  an  authentic  official 
plat  of  the  surveys  of  the  public  Itad,  it  would  be  impracticable  to  keep 
a  record  of  them  or  of  their  disposition.  If  we  are  correct  in  this  view, 
then  no  valid  selection  could  be  made,  at  the  earliest,  till  December  28, 
1865,  and  this  was  several  months  after  the  grant  to  the  railroad  com- 
pany had  indefeasibly  attached. 

On  another  ground  the  state  selections  in  question  are  clearly  void,  and 
no  interest  attached  to  the  lands  selected  in  favor  of  the  state.  By  the 
express  terms  of  the  act  of  1853,  under  which  the  selections  were  made, 
"lands  reserved  by  competent  authority,"  "lands  claimed  under  any  for- 
eign grant,  or  title,  and  the  mineral  lands,"  are  excepted  from  the  operation 
of  the  act.  Consequently,  neither  such  "reserved  lands,"  lands  claimed 
under  Mexican  grants,  nor  mineral  lands  could  be  legally  selected  in 
lieu  of  school  sections  lost,  or  otherwise  disposed  of.  And  this  was  mani- 
festly the  view  of  congress,  for  when  it  passed  the  act  of  1866,  to  quiet 
titles  in  California  by  confirming  void  selections,  it  also  expressly  ex- 
cepted from  confirmation  "any  land  held  or  claimed  under  any  valid 
Mexican  or  Spanish  grant."  14  St.  p.  218,  §  1.  That  selections  of 
lands  so  claimed  under  Spanish  grants  were  void,  and  created  no  right 
whatever  in  the  state,  is  directly  decided  and  settled  by  the  supreme 
court  of  the  United  States  in  cases  arising  under  this  very  grant,  Las 
Pocitas,  upon  locations  made  in  1863,  at  the  same  time  and  in  the  same 
manner  as  the  lands  now  in  question  were  selected  and  located.  Aurre- 
coechea  v.  BangSy  114  U.  S.  382,  5  Sup.  Ct.  Rep.  892,  and  Huff  v.  Doyle, 
93  U.  S.  558.  These  cases  are  controlling.  The  lands  were  claimed 
under  the  Las  Pocitas  grant,  at  the  time  of  their  selection,  location  and 
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sale  by  the  state,  and  they  were  afterwards  in  fact  included  in  one  of  the 
surveys  upon  the  final  decree  of  confirmation;  but  that  survey  was  set 
aside,  and  they  were  finally  excluded  by  the  survey  which  became  final 
in  the  year  1871.  The  supreme  court  held  that  no  valid  selection  could 
be  made  by  the  state  until  the  grant  was  finally  located.  No  right  of 
any  kind  then  had  attached  to  these  lands  when  they  were  withdrawn 
for  the  purposes  of  the  railroad  grant  on  January  30,  1865,  that  under 
the  recent  decision  of  the  supreme  court  in  (7.  S.  v.  McLaughlin^  could 
prevent  that  grant  from  attaching.  .  It  was,  therefore,  the  first  grant  to 
attach,  and,  by  performance  of  the  conditions  subsequent,  the  title  of 
the  company  became  absolute.  The  selections  in  question  were  ex- 
cepted from  confirmation  by  the  act  of  1866;  but  had  it  been  other- 
wise, as  we  have  seen,  it  was  not  in  the  power  of  congress  at  that 
time  to  divest  the  right  of  the  company.  The  act  of  March  1,  1877, 
(19  St.  267,)  for  like  reasons,  cimnot  affect  the  rights  of  the  rail- 
road company.  The  right  of  the  company  had  not  only  attached,  but 
by  the  performance  of  the  required  conditions  within  the  prescribed 
time,  and  of  the  filing  of  the  map  of  definite  location,  the  grant  had  be- 
come specific  on  February  1,  1870,  and  the  title  of  the  company  had 
become  absolute  and  indefeasible.  At  the  date  of  this  confirmatory  act, 
therefore,  seven  years  afterwards,  the  United  States  had  no  interest 
whatever  in  the  land  upon  which  the  act  could  operate. 

This  case  affords  another  instance  of  hardship  arising  from  the  ill-ad- 
vised efforts  of  the  state  to  prematurely  select  the  lands  to  which  it  was 
entitled,  without  regard  to  the  existing  laws  of  the  United  States.  But 
with  respect  to  the  particular  lands  now  in  question,  the  parties  pur- 
chasing in  township  2  S.,  1  E.,  since  June  10,  1865,  had  official  rec- 
ord notice  of  the  right  of  the  railroad  company,  for  the  map  filed  in 
the  oflBce  of  the  register  of  the  land-office  had  distinctly  indorsed  upon 
it,  in  red  ink,  the  following:  "The  odd-numbered  sections  on  this  plat 
are  granted  to  the  Western  Pacific  Railroad.  See  letter  of  instructions 
dat^  December  23,  1864."  It  follows  from  these  views  that  there 
must  be  a  decree  in  favor  of  the  United  States,  adjudging  that  the  list- 
ing to  the  state  of  the  lands  in  controversj'  was  unauthorized  and  void, 
and  that  the  patents  issued  by  the  state  upon  such  listing  to  purchasers 
from  her  passed  no  title  to  them  in  the  lands  patented,  and  enjoining 
them  from  claiming,  in  any  way  or  form,  title  to  such  lands,  or  to  any 
part  of  them,  under  the  said  patents,  and  that  the  tide  to  the  lands 
passed  to  the  Central  Pacific  Railroad  Company  by  the  acts  of  congress 
of  July  1,  1862,  and  of  Ju?y  2,  1864,  the  said  company  having  com- 
plied with  the  conditions  of  the  grant  to  it,  and  constructed  the  road 
and  tel^;raph  line  designated  therein;  and  that  the  said  company  is 
entitled  to  a  patent  of  the  United  States  for  such  lands.  No  costs  will 
be  allowed  to  the  complainants. 
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Easton  et  al.  v.  Houston  &  T.  C.  Ry.  Co.  et  d.^  (Pembebton  Co.,  In- 

tervenor.) 

(Circuit  Court,  B.  D,  Texas.    March  16, 1880.; 

Railroad  CoMPAjnEs—lNSOLvKNCT  and  Hecbiybbs--Oabriebs— Loss  of  Goods. 
A  claim  by  the  consignee  of  goods  against  a  railroad  company  as  a  com- 
mon carrier,  for  the  value  of  gooas  lost  by  fire  while  in  possession  of  the  car* 
rier,  and  before  the  road  is  placed  in  the  hands  of  a  receiver  in  a  foreclosare 
suit,  is  not  entitled  to  a  priority,  before  the  claims  of  the  bondholders. 


In  Equity.     On  exceptions  to  master's  report.  i 

Gresfiam  &  Jones,  for  intervenor.  I 

Farravj  Jonas  &  KruiUschmttj  for  receiver.  ] 

Pardee,  J.     This  intervention,  filed  June  29,  1887,  is  by  the  Pern-  I 

berton  Company,  a  corporation  created  and  existing  by  and  under  the 
laws  of  Massachusetts,  and  having  its  domicile  at  the  town  of  Lawrence 
in  thM  state,  against  the  Houston  &  Texas  Central  Railway  Company, 
as  a  common  carrier,  for  the  value  of  freight  lost  while  in  transit  over 
its  road.  The  intervenor  seeks  to  have  its  claim  declared  a  charge  upon 
the  net  earnings  of  the  defendant  company's  road,  and,  if  need  be,  upon 
the  corpus  of  its  estate  in  the  bands  of  the  receivers  appointed  in  the 
above  cause,  superior  to  the  equities  of  the  bondholders,  whose  contract 
liens  are  sought  to  be  enforced  in  the  above  suit;  and  to  that  end  the 
said  receivers  and  the  complainants  and  defendants  to  the  original  bill 
are  made  parties  to  this  proceeding,  is  so  far  as  the  assertion  of  the  pe- 
titioner's rights  may  affect  them  or  the  interests  they  represent.  Inter- 
venor lays  its  damage  at  $4,000.  The  facts,  as  alleged  in  the  petition, 
and  as  reported  by  the  master,  are,  briefly,  as  follows:  On  the  12th  day 
of  September,  1884,  there  were  shipped,  by  Robertson  &  Co.,  from  En- 
nis,  Tex.,  a  station  upon  the  Houston  &  Texas  Central  Railway,  100 
bales  of  cotton,  the  property  of  the  intervenor,  the  Pemberton  Company, 
for  which  the  railway  company  executed  to  Robertson  &  Co.  a  bill  of 
lading  for  the  delivery  of  the  cotton  to  their  order  at  Lawrence,  Mass., 
which  bill  of  lading,  at  the  time  of  the  shipment  of  the  cotton,  was  by 
Robertson  &  Co.,  the  consignees  therein  named,  indorsed  in  blank  and 
delivered  to  intervenors,  the  cotton  being  the  latter 's  property  and  the 
shipment  thereof  for  its  benefit.  On  the  14th  of  September,  1884,  and 
while  the  cotton  was  in  transit  over  said  railway,  and  in  the  custody  of 
the  railway  company,  under  its  contract  of  carriage,  40  bales  thereof 
were  destroyed  by  fire;  the  cotton  so  burned  being  of  the  aggr^ate 
weight  of  20,132  pounds,  and  of  the  value,  at  the  time,  of  11  cents  per 
pound,  or,  in  the  aggregate,  $2,214.52.  On  the  23d  of  February,  1885, 
Benjamin  G.  Clarke  and  Charles  Dillingham,  under  an  order  made  Feb- 
ruary 20, 1885,  in  equity  cause  No.  185,  styled  "Southern  Development 
Co.  et  als.  V.  Houston  &  T.  C.  Ry.  Co.,"  went  into  possession  of  the  road 
and  other  properties  of  the  said  railway  company,  and  so  continued  until 
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such  properties  passed  into  the  custody  of  the  present  receiver  in  this 
cause  under  an  order  of  court  of  date  May  26,  1886,  where  they  have 
since  continuously  remained. 

The  master  finds  and  reports  that  intervener's  demand  against  the  de- 
fendant railway  company  accrued  within  six  months  prior  to  February 
20, 1885;  that  the  earnings  from  the  property  of  the  defendant  company 
in  the  custody  of  the  court  have  been,  since  February  23,  1885,  in  ex- 
cess of  what  has  been  necessary  to  defray  all  expenses  incurred  during 
such  period  in  the  care,  management,  and  operation  thereof,  and  in  ex- 
cess of  what  also  have  been  adjudged  in  said  cause  equitable  charges 
upon  such  earnings,  superior  to  the  equities  of  said  complainants,  to  an 
extent  at  least  equal  to  intervener's  demand  against  defendant  company; 
but  also  finds  that  there  are  interventions  upon  other  demands  against 
such  company  pending  in  this  court,  which,  if  held  to  be  entitled  to 
equitable  priority  over  complainants,  would  be  more  than  such  excess  to 
a  greater  amount  than  intervener's  said  demand.  The  record  in  the 
above  cause  (No.  198)  discloses  the  fact  that  since  the  road  and  other 
properties  of  the  defendant  company  have  been  in  the  custody  and  under 
the  management  and  control  of  the  receivers,  at  least  $600,000  of  the  net 
earnings  during  such  period  have,  been  expended  by  the  said  receivers 
in  the  payment  of  interest  accrued  on  the  bonds  held  by  the  said  com- 
plainante,  in  the  erection  and  completion  of  costly  depot  buildings,  in 
fencing  right  of  way,  and  in  otherwise  permanently  improving  and  bet- 
tering the  said  properties.  l%e  master,  upon  the  foregoing  facts,  con- 
cludes and  finds  as  a  matter  of  law  that  the  said  claim  of  the  Pemberton 
Company  is  not  an  indebtedness  of  such  a  character  as  entitles  the  said 
intervener  to  payment  thereof  either  from  the  income  or  the  corpus  of  the 
estate  in  preference  to  the  contract  liens  of  complainants,  and  that  the 
intervener  is  not  entitled  to  the  relief  sought  by  it  as  against  the  funds 
or  the  properties  of  the  defendant  railway  company  in  the  custody  of  the 
receivers  in  this  cause;  and  he  recommends  that  it  be  decreed  accordingly, 
and  that  the  petition  of  intervener  be  dismissed. 

The  questions  arising  upon  the  exceptions  to  the  master's  report  are 
stated  by  counsel  for  intervener  as  follows: 

** First,  whether  or  not  a  claim  by  the  consignee,  or  his  assignee,  against 
an  insolvent  railroad  company  as  a  common  carrier  of  goods,  for  the  value 
of  freight  lost  within  six  months  next  before  the  company's  road  and  other 
properties  passed  into  the  possession  of  a  receiver  appointed  in  a  suit  for  fore- 
closure of  a  mortgage  given  to  secure  the  company's  bonded  indebtedness  is 
enforc^ble  against  the  net  earnings  in  that  officer's  hands,  as  a  charge  su- 
perior to  the  equity  of  the  bondholders;  and,  if  yea,  then,  second*  whether 
such  a  claim  is  not  enforceable  agnihst  the  corpus  of  the  estate  in  the  posses- 
sion of  the  receiver,  prior  to  the  claims  of  the  bondholders,  where  there  are 
no  such  funds,  or  an  insufficiency  thereof,  by  reason  of  the  fact  that  they  have 
been  applied  to  the  payment  of  interest  accrued  on  the  mortgage  debt,  or  to 
the  lasting  and  valuable  improvement  or  betterment  of  the  mortgaged  prop- 
erty." 

It  is  not  considered  necessary  to  specifically  answer  either  one  of  these 
questions.     A  debt  of  a  railroad  company  arising  out  of  the  loss  by 
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fire  of  goods  while  in  possession  of  said  railroad  company  as  a  com- 
mon carrier  is  generally,  and  perhaps  properly,  classed  as  an  operating 
expense;  but,  when  presented  against  an  insolvent  railroad  company 
over  four  months  after  the  railroad  property  is  placed  in  the  hands  of 
a  receiver  in  a  foreclosure  suit,  and  urged  as  a  lien  upon  the  income 
of  the  property  earned  by  the  receiver,  it  is  necessary  to  discriminate 
such  a  debt  from  debts  arising  for  labor,  supplies,  equipment  furnished 
for  and  necessary  for  keeping  up  the  railroad  as  "a  going  concern." 
"There  is  authority  for  holding — in  fact  it  is  practically  decreed  by 
the  supreme  court  of  the  United  States — that  debts  contracted  by  a  rail- 
road corporation,  as  a  part  of  the  necessary  operating  expense,  for  labor 
and  supplies,  or  for  necessary  equipment  or  improvement  of  the  mort- 
gaged property,  are  privileged  debts  entitled  to  be  paid  out  of  the  cur- 
rent income,  if  the  mortgage  trustee  takes  possession,  or  if  a  receiver  is 
appointed  in  a  foreclosure  suit.  Fosdick  v.  Schall,  99  U.  S.  235 ;  Bumr 
ham  v.  J5owen,  111  U.  S.  776,  4  Sup.  Ct.  Rep.  675.  And  if  current 
earnings  are  used  for  the  benefit  of  mortgage  creditors  before  current 
expenses  are  paid,  the  mortgage  security  is  chargeable  in  equity  with 
the  restoration  of  the  fund,  which  has  thus  been  improperly  applied  to 
their  uses.  General  creditors  of  a  railroad  corporation,  which  includes 
those  claiming  damages  for  negligence  in  operating  the  railway,  have 
never  been  held  as  having  any  privilege  on  the  income  of  the  property, 
*  *  *  but  there  are  many  cases  to  the  effect  that  no  such  privilege 
or  equity  exists.  Davenport  v.  Receivers^  2  Woods,  519  ;  In  re  Manufact- 
wring  Co.,  4  Fed.  Rep.  873 ;  Hiles  v.  Receiver,  14  Fed.  Rep.  141 ;  Her- 
vey  v.  Railway  Co.,  28  Fed.  Rep.  169;  Olyphant  v.  Steel  Co.,  Id.  729; 
Trust  Co.  V.  Railway  Co.,.Id.  871."  See  Thist  Co.  v.  Railroad  Co.,  30 
Fed.  Rep.  895.  In  the  case  of  Davenport  v.  Receivers,  cited  above,  Mr.. 
Justice  Woods  said: 

'*It  cannot.be  said  that  the  giving  of  a  prior  lien  to  a  traveler  for  damages 
is  an  expense  incident  to  the  execution  of  the  trust  which  was  created  in  be- 
half of  the  mortgagees.  Such  a  claim  is,  in  fact,  no  *  expense '  at  all,  in  the 
proper  or  ordinary  sense  of  the  word.  It  is  a  liability  resulting  secondarily 
from  operating  the  road,  and  that  is  all." 

The  case  of  Trust  Co.  v.  Railway  Co.,  cited  above,  was  a  case  identical, 
except  in  point  of  time,  with  the  one  now  in  hand.  In  all  the  cases 
that  I  have  examined,  where  debts  arising  before  the  receivership  have 
been  allowed  as  prior  in  equity  to  the  claim  of  the  bondholder  on  the 
earnings  during  the  receivership,  the  underlying  principle  is  that  the 
debt,  when  incurred,  operated  in  a  direct  way  to  the  advantage  of  the 
mortgage  holders ;  and  in  all  the  cases  that  I  have  examined  debts  arising 
for  damages  growing  out  of  the  transportation  of  passengers  and  freight 
have  been  classed  as  general  debts,  except  in  relation  to  traffic  balances  due 
other  roads  at  the  time  a  receiver  was  appointed,  and  such  traffic  balances 
have  been  put  upon  the  special  footing  that  the  payment  of  the  same 
operated  as  a  specific  advantage  to  the  property.  "Many  circumstances 
may  exist  which  may  make  it  necessary  and  indispensable  to  the  busi- 
ness of  the  road  and  the  preservation  of  the  property  for  the  receiver  to 
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pay  pre-existing  debts  of  certain  classes  out  of  the  earnings  of  the  receiv- 
ership, or  even  the  awjma  of  the  property,  under  the  order  of  the  court, 
with  a  priority  of  lien.  Yet  the  discretion  to  do  so  should  be  exercised 
with  very  great  care.  The  payment  of  such  debts  stands  prima  facie  on 
a  different  basis  from  the  payment  of  claims  arising  under  the  receiver- 
ship, while  it  may  be  brought  within  the  principle  of  the  latter  by  spe- 
cial circumstances.  It  is  easy  to  see  that  the  payment  of  unpaid  debts 
for  operating  expenses  accrued  within  ninety  days,  due  by  a  railroad  com- 
pany suddenly  deprived  of  the  control  of  its  property  due  to  operatives 
in  its  employ,  whose  cessation  from  work  simultaneously  is  to  be  depre- 
cated in  the  interest  both  of  the  property  and  of  the  public,  and  the  pay- 
ment of  limited  amounts  due  to  other  connecting  lines  of  road  for  mate- 
rials and  repairs,  and  for  unpaid  ticket  and  freight  balances,  the  outcome 
of  indispensable  business  relations,  where  a  stoppage  of  the  continuance 
of  such  business  relations  would  be  a  probable  result  in  the  case  of  non- 
payment, the  general  consequence  involving  largely  also  the  interests  and 
accommodation  of  travel  and  traffic,  may  well  place  such  payments  in 
the  category  of  payments  to  preserve  the  mortgaged  property,  in  a  large 
sense,  by  maintaining  the  good  will  and  integrity  of  the  enterprise,  and 
entitle  them  to  be  made  a  first  lien."  MiUenberger  v.  Railroad  Co.,  106 
U.  S.  286,  I  Sup.  Ct.  Rep.  140.  The  exception  to  the  master's  report 
in  this  case  will  be  overruled,  and  the  report  will  be  confirmed ;  the  de- 
cree to  be  entered,  however,  will  dismiss  the  intervention  without  preju- 
dice to  an}'  rights  that  intervener  may  have  to  proceed  as  a  general  cred- 
itor against  the  Houston  &  Texas  Central  Railway  Company. 


Whblan  v.  New  York,  L.  E.  &  W.  R.  Co. 

iCircuU  Court,  N,  D,  Ohio.  B.  2>.    February  19, 1889.) 

1.  Railroad  Gompanibs— Acgidsnts  at  Cbossikgs— Gates. 

A  railroad  company,  having  established  at  a  street  crosBing  a  gate  under  the 
care  of  a  flagman,  is  bound  to  close  the  gate  when  its  cars  are  passing  over 
the  crossing,  to  give  a  reasonable  warning  by  whistle  or  bell,  and  to  pass  the 
crossing  at  a  reasonably  safe  speed. 
S.  Same. 

When  a  gate  established  by  a  railroad  company  at  a  street  crossing  is  open, 
a  street-car  driver  may  assume  that  the  traclc  is  clear  and  safe,  and  is  not  neg- 
ligent for  passing  through  the  gate  without  stopping  to  look  or  listen  for  a 
train. 
8.  Same— Stopping  after  Passing  Gate. 

Nor  is  it  negligence,  after  passing  the  gate,  to  stop  and  look  and  listen  be- 
fore crossing  the  track,  if  ordinary  prudence  or  care  be  exercised  to  cros9  the 
the  track,  and  avoid  injury. 
4.  Same— Collision  with  Street- Car— Imputed  Negligence. 

In  a  collision  between  a  railroad  train  and  a  street-car,  at  a  street  crossing, 
if  the  railroad  servants  are  negligent  the  negligence  of  the  street-car  driver 
cannot  be  imputed  to  a  passenger  in  the  street-car,  who  is  injured.^ 

1  On  the  general  subject  of  negligenoe  Impnted  to  a  passenger,  see  RaUroad  Co.  v. 
Cooper's  Adm'r,  (Va.)  0  S.  B.  Rep.  831;  Railroad  Co.  v.  Kutao,  (Tex.)  U  ti*  W.  Bap. 
127,  and  note;  Shaw  v.  Craft,  87  Fed.  Rep.  317,  and  note. 
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6.  Same— Proximate  Cause. 

But  the  railroad  company  is  not  liable  if  the  Injury  to  tlie  passenger  was 
due  solely  to  the  negligence  of  the  street-car  driver. 

6.  Samb— Rate  op  Speed— Violation  op  Ordinance. 

The  ordinances  of  a  city  regulating  speed  of  trains  and  train  signals  do  not 
change  the  general  law  on  the  subject,  nor  change  the  rights  and  duties  of 
the  parties  growing  out  of  obedience  or  disobedience  of  the  ordinance. 

7.  Damages— For  Personal  Injuries. 

In  assessing  damages  for  personal  injnrles,  the  Jury  should  take  into  ac- 
count expenses  incurred  for  medical  attendance  and  nursing,  compensation  for 
pain  and  suffering,  loss  of  what  might  otherwise  have  been  earned  in  business 
or  profession,  and  of  what  the  injured  person  has  been  deprived  of  earning 
by  any  permanent  disability,  so  far  as  the  result  of  the  injury. 

8b  Same— EvBDBNCB— Annuitt  Tables. 

Standard  life  and  annuity  tables  are  competent  evidence  In  determining  such 
damages. 

At  Law. 

Action  by  William  J.  Whelan  against  the  New  york,  Lake  Erie  & 
Western  Railroad  Company,  for  damages  for  personal  injuries.  Plaintiff 
was  in  a  street-railroad  car  in  the  city  of  Youngstown  as  a  passenger.  As 
the  street^car  was  passing  the  crossing  of  the  defendant's  railroad,  a  loco- 
motive ran  into  it,  knocking  it  off  the  track,  and  throwing  plaintiff  from 
the  car  upon  the  ground,  injuring  him  severely.  Plaintiff  alleges  that 
defendant  was  guUty  of  negligence  in  not  closing  the  gate  it  had  estab- 
lished across  the  street  on  which  the  street-car  was  approaching  towards 
the  crossing,  at  the  time  the  engine  was  about  crossing  the  street-car  track; 
that  there  were  no  proper  signals  given  of  the  approach  of  the  train;  and 
that  the  engine  was  running  at  a  dangerous  speed  at  the  time.  This 
negligence  was  denied  by  the  defendant,  and  it  also  alleged  contrib- 
utory negligence  on  behalf  of  the  plaintiff.  The  evidence  showed  that 
the  gate  was  not  closed  at  the  time  of  the  collision;  that  the  streets-car 
passed  through  it.  There  was  a  conflict  of  evidence  whether  the  street- 
car was  stopped  after  passing  the  gate,  and  before  the  collision,  also  a 
conflict  as  to  the  ringing  of  the  bell  of  the  engine,  and  as  to  the  speed 
thereof  at  the  time.  There  was  not  shown,  in  the  proof,  any  negligence 
or  want  of  care  in  the  crossing  on  the  part  of  the  plaintiff  himself,  but 
the  defendant  claimed  the  car-driver  was  guilty  of  contributory  negli- 
gence that  must  be  imputed  to  the  plaintiff,  and  so  prevent  his  recovery. 
For  opinion  on  motion  to  remand  to  state  court,  see  35  Fed.  Rep.  849. 

A.  W.  Jonesy  R.  B,  Murray^  and  W.  S*  Andersouy  for  plaintiffs 

jS.  E.  Williarnson  and  Hine  &  Oktrke,  for  defendant. 

Welkeb,  J.,  charged  the  jury,  among  other  things: 

1.  That  it  was  the  doty  of  the  defendant,  having  placed  across  the 
street  near  its  crossing  a  gate  under  the  care  of  its  fliagman,  as  a  reasonable 
precaution  for  the  safety  of  persons  passing  over  its  track  at  the  crossing,  to 
dose  down  the  gate  at  times  when  its  cars,  trains,  or  engine  were  passing 
over  the  street  crossing,  and  along  its  track,  in  order  to  make  it  reasona- 
bly safe  for  persons  so  passing.  That  it  was  the  duty  of  defendant  when 
about  to  pass  over  the  street  track  to  give  such  reasonable  and  proper 
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warning,  by  ringing  of  the  bell  or  blowing  of  the  whistle,  of  its  intended 
crossing  of  the  street,  and  to  pass  over  the  crossing  at  a  reasonably  safe 
speed.  Failing  to  exercise  such  care  would  be  negligence  to  the  extent 
of  such  failure. 

2.  The  gate  being  open,  the  car-driver  had  the  right  to  suppose  the 
track  was  clear,  and  was  safe  to  cross,  and  was  guilty  of  no  carelessness 
in  passing  through  the  gate  towards  the  crossing  without  stopping  at  the 
gate  to  look  or  listen  for  a  passing  engine. 

3.  It  was  not  carelessness  in  the  driver  of  the  streeircar,  after  passing 
the  open  gate,  and  immediately  before  crossing  the  track,  to  stop  and 
look  and  listen  for  approaching  engine,  or  to  ascertain  whether  there  was 
danger  in  proceeding  across,  if  in  so  doing  he  exercised  ordinary  prudence 
or  care  in  attempting  to  cross  the  track  and  avoid  injury.  That  if,  in  so 
stopping  and  listening  and  looking,  he  discovered  the  engine  approach- 
ing at  a  dangerous  speed,  or  in  close  proximity  to  the  crossing,  it  was, . 
in  the  face  of  such  danger,  negligence  on  the  part  of  the  driver  to  attempt 
to  cross  the  track* 

4.  That  the  plaintiff  at  the  time  was  only  a  passenger  in  the  car.  He 
had,  nor  could  have  had,  no  control  in  the  management  of  the  car, — of 
of  its  stopping  or  going  on;  and  not  in  a  situation  to  himself  look  out 
for,  or  prevent,  danger  in  crossing  the  railroad  track.  I  direct  you, 
therefore,  that  if  the  evidence  shows  no  fault  of  omission  or  commission 
in  the  conduct  of  the  plaintiff  or  negligence  on  his  part  contributing  to 
his  injury,  the  negligence  of  the  driver,  if  guilty  of  any  negligence,  can- 
not be  imputed  to  the  plaintiff  fio  as  to  prevent  his  recovery  in  this  case, 
if  it  is  shown  that  the  defendant  was  guilty  of  negligence  which  pro- 
duced the  injury,  or  directly  contributed  thereto. 

5.  That,  if  the  injury  to  the  plaintiff  was  occasioned  solely  by  the  care- 
lessness of  the  driver  of  the  street-car,  the  defendant  cannot  be  held  lia- 
ble for  the  injury  thus  produced. 

6.  That  the  ordinances  of  the  city  of  Youngstown  regulating  the  speed 
of  trains  passing  through  the  city,  or  the  blowing  of  the  whistle  on  en- 
gines, are  only  police  regulations,  and  do  not  have  the  effect  of  changing 
the  general  law  upon  the  same  subject,  or  change  the  duties  or  rights  of 
the  parties  growing  out  of  the  failure  to  do,  or  doing,  what  the  ordinance 
commands  or  prohibits. 

7.  That  the  assessment  of  damages  to  the  plaintiff,  if  the  jury  find  for 
the  plaintiff,  was  under  the  control  of  the  jury.  That  there  were  certain 
elements  to  be  taken  into  account  in  such  assessment,  such  as  reasonable 
compensation,  so  far  as  it  is  susceptible  of  an  estimate  in  money  for  loss 
and  damage  caused  to  him  by  the  defendant's  negligence,  including  not 
only  expenses  incurred  for  medical  attendance  and  nursing,  and  a  rea- 
sonable sum  for  his  pain  and  suffering,  but  also  a  fair  compensation  for 
the  loss  of  what  he  would  otherwise  have  earned  in  his  profession  or  bus- 
iness, and  has  been  deprived  of  earning  by  any  permanent  disability 
shown  to  have  been  sustained  by  the  wrongful  act  of  the  defendant. 
That  if  the  plaintiff,  before  the  injury  complained  of,  was  already  suffer- 
ing under  permanent  disability,  then  the  defendant  would  be  liable  only 
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for  such  additional  disability,  as  was  the  result  of  such  injury.  In  ascer- 
taining the  damages  for  impaired  ability  to  earn  a  livelihood,  standard 
life  and  annuity  tables  are  competent  evidence  to  be  considered. 

Verdict  for  the  plaintiff  for  97,250. 


School-District  No.  2  of  Lake  County  v.  Seabl. 
(O^cuU  Court,  D.  Colorado.    January  12, 1889.) 

ElOHENT  Domain— C0UPEKaA.TI0N—lMFR0YBMBNT8. 

A  receiver's  receipt  for  a  placer  claim  was  issued  in  April,  and  a  patent  in 
May,  for  the  price  of  $2.60.  The  land  was  worth  f 8,000.  In  July,  a  sclrool 
board,  acting  under  advice  of  counsel,  purchased  the  land  from  occupant! 
for  $8,500,  and  erected  a  school-house  on  it  for  $40,000.  On  condemnation 
proceedings  by  the  school-district,  held,  that  it  should  pay  for  the  placer  title 
$3,000,  and  should  not  pay  the  value  of  the  improvements. 

At  Law. 

Petition  by  school-district  No.  2,  of  Lake  county,  for  the  condemnation 
of  the  placer  title  of  respondent,  Searl,  to  land  occupied  by  petitioner's 
school-house. 

Thoftmon  &  Sawyer  and  A.  8.  Blake,  for  petitioner. 

F.  W.  Owers  and  S.  P.  Rose,  for  defendant. 

Brewer,  J.,  (praUy.)  It  appears  that  in  April,  1881,  a  receiver's  re- 
ceipt was  issued  for  a  placer  claim,  and  on  the  18th  of  May,  1881,  <i 
patent  was  issued,  and  on  the  1st  day  of  July,  1881,  the  school  board 
purchased  from  certain  occupants  of  these  premises  this  ground,  and  paid 
$3,500  for  it.  It  acted  under  the  advice  of  counsel  in  favor  of  the  oc- 
cupants, and  against  the  placer  title.  The  land  (less  than  an  acre)  was 
then  worth  $3,000.  The  board  has  since  erected  a  $40,000  school-house 
on  the  property. 

We  all  know  that  that  which  gives  value  to  land  in  a  city  is  not  the 
effort  of  any  one  man;  that  it  is  the  aggregation  of  the  efforts  of  many 
citizens.  The  government,  in  the  spring  of  1881 ,  sells  this  placer  ground 
for  $2.50  an  acre.  In  the  same  year  an  acre  of  that  ground  is  worth 
$3,000,  made  so,  not  by  the  efforts  of  this  present 'owner,  but  by  the  ef- 
forts and  toil  of  the  public.  He  has  obtained  from  the  public,  represented 
by  the  government,  land  for  which  he  pays  $2.50.  The  efforts  of  a 
small  portion  of  the  public  have  made  that  land  worth  $3,000,  and  the 
same  public  has  taxed  itself  to  put  $40,000  worth  of  improvements  upon 
it;  and  then,  because  the  legal  title  is  put  into  his  hands,  he  wants  the 
public,  which  has  thus  made  the  land  worth  $3,000,  and  then  paid  for 
$40,000  worth  of  improvements  T;ipon  it,  to  pay  him  that  full  sum,  $40,- 
000.     There  is  not  one  shadow  of  equity  in  it.     Counsel  says  that  this 
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olaimant  is  hurt  by  the  conduct  of  the  school-district,  so  that  he  feels 
like  insisting  upon  his  "  pound  of  flesh."  Well,  all  I  can  say  is  that  this 
court  is  the  poorest  place  on  the  continent  for  any  "pound  of  flesh" 
transactions,  and  if  there  was  not  a  precedent  or  authority  for  such  a 
ruling  I  would  make  one  in  this  case.  I  never  would  put  myself  on  rec- 
ord as  saying  that  a  man,  under  the  circumstances,  could  compel  the 
public  to  pay  $40,000.  If  there  is  any  law  for  such  a  daim  somebody 
else  has  to  aflBrm  it  before  it  can  be  allowed  here.  These  various  in- 
structions will  all  be  refused,  except  the  last,  which  I  presume  is  in  ac- 
cordance with  the  language  of  the  statute. 

Gentlemen  of  the  jury,  you  are  instructed  that  the  form  of  your  ver- 
dict will  be  as  follows:  "We,  the  jury,  find,  first  that  the  accurate  de- 
scription of  the  property  sought  to  be  condemned  in  this  action  is  lots 
812,  811,  816,  818,  and  the  north  13.6  feet  and  the  east  35  feet  of  lot 
.810,  North  Poplar  street,  and  lots  211  and  213  East  Ninth  street,  in 
Cooper's  subdivision  of  the  surface  of  the  Sizer  placer.  United  States  sur- 
vey. No.  388,  situate  in  the  county  of  Lake  and  state  of  Colorado,  to- 
gether with  the  improvements  thereon.  Second,  that  the  value  of  said 
property  at  this  date  is  $3,000." 


Jones  e<  oZ.  v.  Southern  Ins.  Co. 
{dreuii  Court,  S.  D.  Arkansas.    February  8, 1889.) 

1  Insurance— Conditions  in  Policy— Keeping  Books. 

A  policy  contained  coyenants  that  the  assured  was  to  keep  a  set  of  books 
showing  a  record  of  all  business  transacted,  and  to  keep  them  locked  in  a 
fire-proof  safe  at  night  and  at  all  times  when  the  store  was  not  actually  open 
for  business;  such  books  to  be  produced  in  case  of  loss,  and,  on  failure  to 
produce  them,  the  policy  to  be  null  and  void.  In  a  suit  on  the  policy  the  ey- 
idence  showed  that  it  was  customary  for  merchants  to  keep  their  stores  open 
for  business  as  late  as  9  or  11  o'cIock  at  night,  and  the  loss  occurred  about  9 
o'clock  at  night,  while  the  store  was  open  for  business,  and  while  plaintiff 
was  writing  up  his  books,  ffeld,  that  the  covenant  did  not  require  the  bqoks 
to  be  kept  in  a  safe  from  sunset  to.  sunrise,  but  from  the  time  the  business  of 
the  day  was  ended,  and  the  store  closed  for  the  night. 

2,  Same. 

The  covenant  to  keep  books,  and  the  covenant  to  keep  them  in  a  safe,  must 
be  construed  together,  and,  in  the  absence  of  an  express  stipulation  to  the 
contrary,  the  covenant  to  keep  books  should  be  construed  to  mean  that  they 
shall  be  kept  in  the  time  and  manner  customary  with  merchants. 

At  Law.     Action  on  a  policy  of  fire  insurance. 

On  the  1st  day  of  October,  1887,  the  defendant  issued  to  the  plaintiffs 
a  policy  of  insurance  for  $3,000,  against  loss  by  fire  on  their  stock  of 
general  merchandise  in  their  store-house  at  Riverside.  The  store-house 
and  goods,  and  most  of  the  plaintiffs'  mercantile  books,  were  destroyed 
by  fire,  and  this  is  a  suit  to  recover  the  amount  of  the  policy.  The  pol- 
icy contains  this  clause: 
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"The  assured,  under  this  policy,  hereby  covenants  and  agrees  to  keep  a  set 
of  books,  showing  a  complete  record  of  ail  business  transacted,  including  all 
purchases  and  sales,  both  for  cash  and  credit,  together  with  the  last  inventory 
of  said  basiness;  and  furtiier  covenants  and  agrees  to  keep  such  books  and  in- 
ventory securely  locked  in  a  fire-proof  safe  at  night,  and  at  all  times  when  the 
store  mentioned  in  the  within  policy  is  not  actually  open  for  business,  or  in 
some  secure  place,  not  exposed  to  a  fire  which  would  destroy  the  house  where 
such  basiness  is  carried  on;  and.  in  case  of  loss,  the  assured  agrees  and  cove- 
nants to  produce  such  books  and  inventory,  and,  in  the  event  of  the  failure 
to  produce  the  same,  this  policy  shall  be  deemed  null  and  void,  and  no  suit  or 
action  at  law  shall  be  maintained  thereon  for  any  such  loss." 

Two  grounds  of  defense  are  interposed:  (1)  That  the  fire  occurred 
"at  night,"  and  that  the  plaintifTs  mercantile  books  were  in  the  store 
and  burned,  and  were  not,  as  required  by  the  terras  qf  the  policy,  in  a 
fire-proof  safe,  or  other  place  secure  from  destruction  by  a  fire  which 
would  destroy  the  store-house.  (2)  That  the  fire  occurred  at  a  time 
when  the  store  was  "not  actually  open  for  business,"  and  that  the  books 
were  in  the  store-house,  and  not  in  a  fire-proof  safe,  and  were  burned. 
The  facts  are  that  the  fire  occurred  about  9  o'clock  p.  m.  on  the  9th  day 
of  December,  1887;  that  the  plaintiffs  had  a  fire-proof  safe  in  their  store- 
house, in  which  their  mercantile  books  were  kept  when  not  in  use;  that 
it  was  the  plaintifis'  custom,  upon  opening  the  store  in  the  morning,  to 
take  the  books  out  of  the  safe,  and  lay  them  on  the  counter  for  use  dur- 
ing business  hours,  and  they  were  kept  out  until  the  business  of  the  day 
was  closed,  and  the  books  posted  and  written  up,  when  they  were  put 
in  the  safe,  which  was  then  locked;  that  the  books  were  written  up  dur- 
ing the  evening  of  each  day,  after  the  rush  of  business  was  over.  The 
store  was  kept  open  for  customers  and  business  transacted  until  8  or  9 
o'clock,  and  on  occasions  as  late  as  11  o'clock  at  night;  and  customers 
coming  during  these  hours  were  always  admitted  and  waited  upon, 
though  at  times  during  these  hours  the  front  door  was  locked  to  prevent 
the  intrusion  of  improper  characters  who  might  depredate  on  the  stock 
without  detection  owing  to  the  construction  of  the'  store-room,  and  the 
imperfect  method  of  lighting  it  at  night,  but  the  door  was  always  opened 
to  customers  knocking  for  admission,  and  business  was  carried  on  until 
8  and  9,  and  sometimes  as  late  as  11,  o'clock  at  night.  This  mode  of 
conducting  the  mercantile  business  was  common  with  merchants  in  the 
town  and  in  that  region  of  the  country,  and  was  essential  to  their  success 
in  trade.  When  the  fire  broke  out,  the  front  door  of  the  store-house 
was  locked,  but  the  business  of  the  day  was  not  closed,  and  the  door 
would  have  been  opened  to  any  one  knocking  for  admission.  The  clerk 
was  engaged  in  writing  up  the  day's  business  in  the  books,  and  had  not 
completed  his  work,  when,  upon  invitation,  he  stepped  into  a  store  next 
door  to  eat  a  plate  of  oysters,  and  while  in  there  he  discovered  the  fire. 
When  the  fire  broke  out  one  of  the  plaintiffs,  who  carried  the  key  to  the 
safe,  was  in  his  family  room,  which  connected  with  the  store-room,  wait- 
ing to  put  the  books  in  the  safe,  according  to  custom,  as  soon  as  they 
were  written  up  and  the  business  of  the  day  over,  and  the  store  closed 
for  the  night. 
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J.  M.  MoorCy  for  plaintiffs. 

U.  M.  <fc  G.  B.  Roae^  for  defendant. 

Caldwell,  J.,  (after  stating  the  facts  as  above.)  Literally,  night  is  that 
part  of  the  natural  day  between  sunset  and  sunrise.  Are  the  words  "at 
night,"  in  the  policy  in  suit,  to  be  given  that  meaning?  The  object  of  this 
clause  is  to  provide  against  the  loss  of  the  merchants'  boolc^  by  fire.  The 
loss  of  the  books  by  fire  in  the  day-time  is  just  as  injurious  ar  their  destruc- 
tion at  night.  Why,  then,  did  not  the  insurer  stipulate  that  the  books 
should  be  kept  secure  from  destruction  by  fire  at  all  times?  For  the  obvious 
reason  that  tibe  books  must  be  used  during  the  time  that  the  business  is 
carried  on,  and  to  that  end  they  must  be  kept  on  the  desk  or  counter  of 
the  store.  But  after  the  business  of  the  day  is  over,  and  there  is  no 
longer  occasion  to  use  the  books,  and  the  store  is  closed  for  the  night, 
there  is  no  hardship  in  requiring  that  they  shall  not  be  left  to  the  hazard 
of  destruction  by  fire.  Besides,  as  long  as  there  is  some  one  in  the  store, 
transacting  or  conducting  any  of  the  necessary  business  operations  of  the 
store,  there  is  the  chance  that  in  case  of  fire  the  books  may  be  saved; 
but  that  chance  is  gone  when  the  store  is  closed  for  the  night.  In  the 
construction  of  contracts  the  customary  signification  of  words  prevails 
over  the  literal,  grammatical,  or  classical  meaning.  The  situation  of  the 
parties,  the  subject-matter  of  the  contract,  and  the  customs  and  usages 
of  trade,  to  which  it  relates,  will  all  be  considered.  It  is  a  canon  of  con- 
struction that  all  words,  "if  they  be  general,  and  not  express  and  precise, 
shall  be  restrained  unto  the  fitness  of  the  matter  or  person. **  Numerous 
illustrations  of  this  rule  are  to  be  found  in"  insurance  cases.  In  a  policy 
of  insurance  against  "restraint  of  kings,  princes,  and  people  of  what  na- 
tion, condition,  or  quality  soever,"  the  rule  was  applied,  and  "people" 
was  construed  to  mean  ruling  powers,  and  not  individual  marauders.  2 
Whart.  Cont.  §  667.  A  policy  covered  a  ship,  and  tackle,  apparel,  and 
furniture  "of  and  in  the  said  ship,"  and  the  tackle,  appai'el,  and  furniture 
were  taken  out  of  the  ship,  and  put  in  a  warehouse  to  keep  them  dry 
while  the  ship  was  heeled  and  cleaned;  and  while  so  in  the  warehouse 
they  were  destroyed  by  fire.  The  insurers  insisted  they  were  not  liable, 
because  the  articles  were  not  destroyed  "in  the  ship."  It  will  be  ob- 
served that  the  requirement  that  the  articles  should  be  "in  the  ship" 
was  as  explicit  as  the  requirement  in  the  policy  in  suit  that  the  books 
shall  be  "in  a  fire-proof  safe  at  night."  It  was  found  in  that  case,  as  it 
is  in  this,  that  the  course  pursued  by  the  insured  was  according  to  the 
necessary  and  usual  course  of  business,  and  the  court  held  the  loss  was 
covered  by  the  policy.  "It  is  certain,"  said  one  of  the  judges,  "that  in 
the  construction  of  policies  the  strictumjus  or  apex  juris  is  not  to  be  laid 
hold  on;  but  they  are  to  be  construed  largely  for  the  benefit  of  trade. 
*  *  *  The  construction  should  be  according  to  the  course  of  trade." 
Bond  v.  Oonsales,  2  Salk.  445;  Wood,  Ins.  §  59.  The  construction  con- 
tended for  by  the  insurer  in  this  case  is  not  according  to  the  course  of 
trade,  but  so  contrary  to  it,  that  it  would  inevitably  ruin  any  country 
merchant  who  should  attempt  to  conform  to  it.     The  proof  shows  that 
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at  some  seasons  of  the  year,  merchants  in  the  country  and  villages  do  an 
active  business  till  a  late  hour  of  the  night.  Goods  are  sold  for  cash,  and 
on  credit,  payments  are  made,  commoditie*?  purchased,  accounts  ren- 
dered, and  settlements  made,  until  8  or  9  o'clock  at  night,  the  same  as 
in  the  day-time.  No  merchant  could  sustain  himself  in  business  who 
closed  at  sunset.  The  business  transacted  during  the  early  hours  of  the 
night  is  identically  the  same  as  that  transacted  in  day-light,  and  the  ne- 
cessity for  the  presence  of  the  books,  and  their  constant  use,  the  same. 
Merchants  cannot  conduct  their  business  without  books.  The  policy  in 
suit  makes  the  assured  covenant  "to  keep  a  set  of  books  showing  a  com- 
plete record  of  all  business  transacted,  including  all  purchases  an^  sales, 
both  for  cash  and  credit."  This  covenant  can  only  be  kept  by  having  the 
books  at  the  desk  and  counter,  open  and  accessible  at  all  times  when  the 
business  is  going  on.  If  the  defendant's  construction  of  the  policy  in 
suit  is  the  true  one,  then  merchants  holding  such  policies  must  absolutely 
cease  to  do  business  at  sunset;  for  the  policy  obliges  the  insured  to  keep 
a  set  of  books  showing  a  complete  record  of  all  business  transacted;  and 
if  the  insured  must  keep  such  books  securely  locked  in  a  fire-proof  safe 
from  sunset  to  sunrise,  it  is  obvious  no  business  can  be  transacted  be- 
tween these  hours.  Suppose  the  policy  had  contained  a  stipulation  that 
"some  person  shall  sleep  in  the  store-house  at  night."  Would  such  a 
clause  be  construed  to  require  some  person  to  go  to  bed,  and  go  to  sleep, 
at  sunset,  and  sleep  continuously  till  sunrise?  The  clause^  construed 
literally,  would  require  this.  The  law  rejects  such  literal  and  hyper- 
critical interpretation  of  words  in  a  contract.  A  contract  will  not  be  con- 
strued as  demanding  unreasonable  things,  or  things  contrary  to  the  known 
necessities,  custom,  and  usage  of  trade,  or  of  the  parties,  if  it  is  suscep- 
tible of  any  other  construction.  And  "in  all  cases  the  words  of  a  policy 
are  to  be  taken  most  strongly  against  the  insurer,"  (Wood,  Ins.  §  67,) 
and  "are  to  be  construed  in  cases  of  doubt  against  the  insurer,"  (Id. ,  and 
2  Whart.  Cont.  §  670,  and  note  4;)  and,  "when  capable  oif  two  mean- 
ings, that  meaning  is  to  be  adopted  most  favorable  to  the  insured,"  (Id.) 
"The  courts  will  not  permit  the  assured  to  be  misled,  or  cheated,  where 
there  is  any  sort  of  justification,  from  the  language  used,  for  the  inter- 
pretation placed  by  him  upon  the  instrument.  A  contract  drawn  by 
one  party,  who  makes  his  own  terms,  and  imposes  his  own  conditions, 
will  not  be  tolerated  as  a  snare  to  the  unwary;  and  if  the  words  em- 
ployed, of  themselves,  or  in  connection  with  other  language  used  in  the 
instrument,  or  in  reference  to  the  subject-matter  to  which  they  relate, 
are  susceptible  of  the  interpretation  given  them  by  the  assured,  although 
in  fact  intended  otherwise  by  the  insurer,  the  policy  will  be  construed  to 
favor  the  assured,"     Wood,  Ins.  §  59. 

The  plaintifis  had  every  reason  to  suppose  the  policy  permitted  them 
to  pursue  their  accustomed  mode  of  doing  business,  which  was  the  nec- 
essary and  usual  mode  of  doing  business  in  that  country,  and  the  de- 
fendant must  be  presumed  to  have  so  understood  it.  Daniels  v.  Inmr- 
ance  Co,,  12  Cush.  416.  The  proper  construction  of  the  policy  is  not 
that  the  books  shall  be  kept  in  the  safe  from  sunset  to  sunrise,  but  that 
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they  shall  be  so  kept  from  the  time  the  business  of  the  day  is  ended,  and 
the  store  closed  for  the  night.  It  is  part  of  the  business  day,  and  not 
"night,"  within  the  meaning  of  the  policy,  so  long  as  the  store  is  kept 
open  and  business  transacted,  though  it  be  8,  9,  or  10  o^clock  at  night; 
in  other  words,  within  the  meaning  of  the  policy,  night  begins  when  the 
business  for  the  day  ends.  What  has  been  said  disposes  of  the  defense 
that  the  store  was  "not  actually  open  for  business"  at  the  time  of  the  fire. 
The  fact  is  found  that  it  was  so  open.  The  circumstance  that  the  door 
was  locked,  so  that  customers  had  to  knock  for  admission,  has  no  sig- 
nificance in  the  light  of  the  evidence.  When  they  knocked  they  were 
admitted  and  waited  upon.  A  store  is  "actually  open  for  business"  when 
it  is  lighted  up  and  the  merchant  or  his  clerk  is  there  ready,  able,  and 
desirous  to  sell  goods,  or  do  anything  else  that  constitutes  a  part  of  the 
work  or  labor  of  conducting  the  mercantile  business.  A  store  is  as  much 
"open  for  businesss"  while  the  merchant  is  waiting  for  customers,  during 
his  customary  business  hours,  as  it  is  when  the  customers  are  present. 
An  essential  and  indispensable  part  of  the  daily  business  was  actually  in 
progress  when  the  fire  broke  out.  The  clerk  was  writing  up  the  day's 
business  in  the  books,  in  accordance  with  the  custom  and  usage  in  coun- 
try stores,  where  the  salesman  does  duty  as  book-keeper  also, — country 
merchants  rarely  employing  profession^  book-keepers.  This  work  was 
going  on  in  strict  compliance  with  the  covenant  exacted  from  the  plain- 
tifis  by  the  defendant;  and  if  the  defendant  desired  to  prohibit  the  plain- 
tiflB  firom  complying  with  this  covenant  by  doing  the  work  in  the  store 
after  sunset,  in  accordance  with  the  custom  and  usage  of  country  mer- 
chants, it  should  have  inserted  a  stipulation  in  the  policy  to  that  efiect. 
The  covenant  to  keep  books,  and  the  covenant  to  keep  them  in  a  safe, 
must  be  construed  together,  and,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  the  covenant  to  keep  books  will  be  construed  to  mean 
that  the  books  shall  be  kept  in  the  time  and  manner  usual  and  custom- 
ary with  merchants.  Judgment  for  plainti&  for  the  amount  of  the 
policy. 
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United  States  r.  Costbn. 
((HreuU  Oowrt,  D.  Colorado.    January  14, 1889.) 

ATTOBirBT  AKD  CLIENT— DiSBARHENT—BrBACH  OF  TRTTST. 

An  attorney  who»  after  having  been  employed  by  one  party  to  a  litigation, 
and  having*  ceased  to  be  thus  employed,  seeks  employment  by  the  adverse 
party,  offering  to  impart  to  the  latter  important  information,  is  guilty  of  such 
a  breach  of  trust  as  requires  his  disbarment^ 

Proceeding  for  Disbarment. 
Hv^h  Butler  and  respondent  pro  9e. 

Brewer,  J.,  (oraUy.)  This  is  a  proceeding  to  disbar.  The  facts  are 
these:  The  respondent  was  counsel  for  the  complainant  in  certain  liti- 
gation in  this  court.  After  acting  as  counsel  for  complainant  awhile, 
he  ceased  to  be  thus  employed,  possibly  by  reason  pf  a  transfer  of  the 
interests  on  that  side;  and  after  he  had  ceased  to  act  as  counsel  he  pro- 
poses to  the  other  side  employment  by  it,  and  advises  its  counsel  that 
he  is  in  possession  of  facts  of  great  importance  to  that  Fide;  he  desires 
employment,  but  that  the  fact  be  concealed.  Plainly,  from  the  letters 
which  he  wrote,  as.  plainly  as  language  can  express,  he  says  to  the  other 
side:  "I  have  have  acquired  knowledge  during  my  employment  of  facts 
of  great  importance.  I  am  no  longer  employed  by  the  complainant.  I 
want  to  be  employed  by  you,  and  I  will  put  you  in  possession  of  these . 
facts,  though  I  do  not  want  to  be  known  as  under  your  employment." 
The  letters,  whose  writing  is  admitted,  are  attached  to  the  charges  pre- 
sented by  the  committee.  Now,  it  is  the  glory  of  our  profession  that  its 
fidelity  to  its  client  can  be  depended  on;  that  a  man  may  safely  go  to  a 
lawyer  and  converse  with  him  upon  his  rights  or  supposed  rights  in  any 
litigation  with  the  absolute  assurance  that  that  lawyer^s  tongue  is  tied 
from  ever  disclosing  it;  and  any  lawyer  who  proves  false  to  such  an  ob- 
ligation, and  betrays  or  seeks  to  betray  any  information  or  any  facts  that 
he  has  attained  while  employed  on  the  one  side,  is  guilty  of  the  grossest 
breach  of  trust.  I  can  tolerate  a  great  many  things  that  a  lawyer  may 
do, — things  that  in  and  of  themselves  may  perhaps  be  criticised  or  con- 
demned when  done  in  obedience  to  the  interest  or  supposed  interest  of 
his  own  client,  aiid  when  he  is  seeking  simply  to  protect  and  uphold 
those  interests.  If  he  goes  beyond,  perhaps,  the  limits  of  propriety,  I 
can  tolerate  and  pass  that  by;  but  I  cannot  tolerate  for  a  moment,  neither 
can  the  profession,  neither  can  the  community,  any  disloyalty  on  the 
part  of  a  lawyer  to  his  client.  In  all  things  he  must  be  true  to  that 
trust,  or,  failing  it,  he  must  leave  the  profession.  The  motion  for  dis- 
barment will  be  allowed. 

>  Respecting  gronnds  for  the  disbarment  of  attprneys  at  law,  see  State  r.  Burr,  (Neb.) 
88  N.  W.  Rep.  901,  and  note;  In  re  Stephens,  (Oat)  19  Paa  Rop.  646. 
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In  re  TJpchurch. 

{CHrcuit  Oovrt,  S.  2>.  Ifcrth  OaroHna.    February  18, 1889.) 

United. STATB3  Commissionbrs—Affointmbnt  of  Dbpxjty-Mabshalb. 

Rev.  St.  IT.  B.  §  1988,  provides  that  the  circuit  courts  of  the  states  and  the 
district  courts  of  the  territories  from  time  to  time  shall  increase  the  number 
of  commissioners,  bo  as  to  afford  a  speedy  and  convenient  means  for  the  ar- 
rest and  examination  of  persons  charged  with  violation  of  the  election  laws. 
Section  1984  empowers  "the  commissioners  authorized  to  be  appointed  by  the 
preceding  section"  within  their  respective  counties  to  appoint  one  or  more 
suitable  persons,  from  time  to  time,  who  shall  execute  all  such  warrants  or 
other  process  as  the  commissioners  may  issue,  etc.    JJefd,  that  since  the  ap- 

§  ointment  of  commissioners  was  not  authorized  fur  the  first  time,  but  merely 
irected.  by  section  1983,  the  power  to  appoint  process  servers,  given  by  sec- 
tion 1984.  must  extend  to  all  commissioners.  In  any  case  it  would  be  impos- 
sible to  distinguish  from  the  rest  the  class  in  terms  designated  by  this  sec- 
tion. 

In  the  Matter  of  the  Acoouat  of  John  R.  TJpchurch  against  the  United 
States  for  services  rendered  as  special  deputy  marshal. 
A.  W.  Shaffer^  for  petitioner. 

SEYMbUB,  J.  A.  W.  Shaffer,  Esq.,  the  United  States  commissioner 
holding  the  appointment  for  this  judicial  district  of  chief  supervisor  of 
elections,  shortly  before  the  election  of  November  last,  appointed  the  pe- 
titioner, in  writing,  to  execute  "all  such  warrants  or  other  process"  as 
should  issue  to  him  from  such  commissioner  in  the  lawful  performance 
of  his  duties,  and  especially  such  warrants  or  other  process  as  might  is- 
sue under  the  provisions  of  chapter  7,  tit.  70,  Rev.  St.;  that  is,  under 
the  law  in  relation  to  crimes  against  the  elective  franchise  and  the  civil 
rights  of  citizen?.  The  question  now  made  is  as  to  the  power  of  the  com- 
missioner to  appoint  a  person  other  than  the  marshal,  or  one  of  his  dep- 
uties, to  execute  process.  The  authority  to  make  the  appointment  is 
claimed  under  section  1984  of  the  Revised  Statutes.  That  and  the  two 
preceding  sections  read  as  follows: 

''Sec.  1982.  The  district  attorneys,  marshals,  and  deputy-marshals,  the 
commissioners  appointed  by  the  circuit  and  territorial  courts  with  power  to 
arrest,  imprison,  or  bail  offenders,  and  every  other  officer  who  is  especially 
empowered  by  the  president,  are  authorized  and  required,  at  the  expense  of 
the  United  States,  to  institute  prosecutions  against  all  persons  violating  any 
of  the  provisions  of  chapter  7,  of  the  title  <  Crimes,'  and  to  cause  such  persons 
to  be  arrested  and  imprisoned  or  bailed  for  trial  before  the  court  of  the  United 
States,  or  the  territorial  court  having  cognizance  of  the  offense.  iSec.  1983. 
The  circuit  courts  of  the  United  States,  and  the  district  courts  of  the  territories, 
from  time  to  time,  shall  increase  the  number  of  commissioners  so  as  to  afford 
a  speedy  and  convenient  means  for  the  arrest  and  examination  of  persons 
charged  with  the  crimes  referred  to  in  the  preceding  section;  and  such  com- 
missioners are  authorized  and  required  to  exercise  all  the  powers  and  duties 
conferred  on  them  herein  with  regard  to  such  offenses  in  like  manner  as  they 
are  authorized  by  law  to  exercise  with  regard  to  other  offenses  against  the  laws 
of  the  United  States.  Sec.  1984.  The  commissioners  authorized  to  be  ap- 
pointed by  the  preceding  section  are  empowered  within  their  respective  coun- 
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ties  to  appoint,  in  writing,  under  their  hands,  one  or  more  suitable  persons, 
from  time  to  time,  who  shall  execute  all  such  warrants  or  other  process  as  the 
commissioners  may  issue  in  the  lawful  performance  of  their  duties.    ♦    ♦    ♦" 

A  casual  reading  of  Bection  1984  might  lead  to  the  opinion  that  it  was 
intended  to  limit  the  power  to  deputize  to  commissioners  expressly  ap- 
pointed under  the  preceding  section.  No  possible  reason  can  be  assigned 
for  such  a  discrimination  between  different  commissioners;  and  enforcing 
it  would  be  practically  impossible,  for  no  method  is  provided  of  deter- 
mining which,  if  any,  of  such  officers  have  been  appointed  under,  or  in 
consequence  of,  the  enactment  of  the  legislation  brought  forward  by  the 
revisers  as  section  1983.  To  take  the  case  at  bar:  Mr.  Shaffer's  com- 
mission was  issued  after  April  6,  1866, — the  date  of  such  legislation, — 
but  there  is  no  reference  to  it  in  the  commission,  and  no  record  shows 
either  that  he  was  or  that  he  was  not  appointed  with  any  reference 
thereto.  Moreover,  a  critical  reading  of  section  1983,  mpra,  shows  that  it 
does  not  in  fact  authorize  the  appointment  of  commissioners.  Such  au- 
thorization already  existed  without  any  limitation  as  to  number  in  a 
previous  section: 

"Sec.  627.  Each  circuit  court  may  appoint,  in  different  parts  of  the  dis- 
trict for  which  it  is  held,  so  many  discreet  persons  as  it  may  deem  necessary, 
who  shall  be  called  *  commissioners  of  the  circuit  courts,'  and  shall  exercise 
the  powers  which  are  or  may  be  expressly  conferred  by  law  upon  commission- 
ers of  circuit  courts. " 

Section  1983  merely  directs  the  circuit  courts  to  increase  the  number 
of  such  commissioners,  gives  a  reason  for  the  direction,  and  enjoins  upon 
United  States  commissioners  generally  (for  the  words  "such  commission- 
ers" in  that  section  can  have  no  other  relation  than  to  the  word  "commis- 
sioners" in  the  preceding  section)  the  duty  of  enforcing  the  penal  statutes 
referred  to  in  section  1982;  that  is  to  say,  the  section  has  only  a  direct- 
ory function.  But,  if  section  1983  does  not  authorize  the  appointment 
of  commissioners,  the  words  "authorized  to  be  appointed  by  the  preced- 
ing section"  must  be  held  (1)  either  to  render  the  whole  of  section  1984 
insensible  because  the  whole  of  what  follows  refers  to  them;  (2)  be  mod- 
ified by  interpretation;  or  (3)  disregarded  on  the  well-known  principle, 
as  applicable  to  statutes  as  to  deeds  or  wills,  utUe  per  inutile  noii  vUiatur, 
The  first  course  is  not  to  be  taken  unless  no  other  can  be  adopted.  The 
words  in  question  might,  if  such  appeared  to  have  been  the  intention  of 
the  legislature,  be  interpreted  to  mean  the  commissioners  appointed,  in 
consequence  of  the  direction  of  the  preceding  section.  But  I  am  satisfied 
from  a  reading  of  the  whole  of  the  three  sections  quoted  mpra,  that  the 
word  "commissioners,"  used  in  section  1984,  was  intended  to  have  the 
same  relation  that  the  same  word  has  in  section  1983.  The  first  of  these 
three  sections  makes  it  the  duty  of  all  commissioners  of  circuit  courts  to 
institute  prosecutions  against  persons  violating  the  provisions  of  chapter 
7  of  the  title  "Crimes."  The  second  requires  the  courts  to  increase  the 
number  of  such  commissioners  so  as  to  afford  a  speedy  means  of  arresting 
and  examining  persons  so  prosecuted,  while  the  third  gives  such  com- 
missioners power  to  deputize  persons  to  execute  the  process  issued  in 
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pursuance  of  the  first  of  these  sections, — section  1982.  To  carry  out 
what  is  evidently  the  purpose  of  the  legislature  by  this  construction  of 
section  1984,  the  court  is  not  compelled  to  do  as  much  violence  to  the 
section  as  would  be  done  by  a  literal  construction,  for  that  would  nullify 
it  entirely;  while  the  second  one  suggested  would,  though  only  neglect- 
ing two  words,  insert  six  others  in  their  place. 

An  examination  of  the  statutes  from  which  the  three  sections  under 
consideration  were  drawn  shows  beyond  a  doubt  that  this  construction 
is  the  one  which  carries  out  the  intention  of  the  original  acts.  The  stat- 
utes in  question  are  the  civil  rights  bill  of  1866  and  that  of  1872.  It 
will  not  be  necessary  tq  our  purpose  to  examine  more  than  the  first  of 
these  two  acts.  It  is  entitled  "An  act  to  protect  all  persons  in  the  United 
States  in  their  civil  rights,  and  furnish  means  for  their  vindication,"  and 
was  passed  over  the  veto  of  President  Johnson  on  the  9th  of  April,  1 866. 
At  that  time  congress  and  the  president  were  engaged  in  the  reconstruc- 
tion contest,  so  called,  which  culminated  in  the  impeachment  of  the  lat- 
ter. The  United  States  marshals  being  presidential  appointees,  and  the 
hostility  of  Mr.  Johnson  to  the  civil  rights  bill  being  notorious,  it  was 
apprehended  that  the  marshals  would  not  enforce  the  law.  Hence  the 
insertion  in  it  of  a  provision  making  it  highly  penal  in  such  officers  to 
refuse  to  receive  or  fail  to  execute  writs  issued  in  pursuance  thereof,  and 
also  of  one  providing  against  such  apprehended  relusal  or  neglect  by  pro- 
viding for  the  appointment  of  other  officers  to  execute  them.  Sections 
4  and  5  of  the  act  of  April  9,  1866,  read  as  follows: 

'*Sec.  4.  And  be  it  further  enacted,  that  the  dlBtrict  attorDeys,  marshals, 
and  <}eputy-marshals  ot  the  United  States,  the  com missionei-s  appointed  by  the 
circuit  and  territorial  courts  of  the  United  States,  ♦  ♦  ♦  the  officers  and 
agents  of  the  freedman*s  bureau,  and  every  other  officer  who  may  be  spe- 
cially empowered  by  the  president  of  the  United  States,  shall  be,  and  they  are 
hereby,  specially  authorized  and  required  at  the  expense  of  the  United  States 
to  institute  proceedings  against  all  and  every  person  who  shall  violate  the 
provisions  of  this  act.  «  «  *  And  with  a  view  to  affording  reasonable 
protection  to  all  persons  in  their  constitutional  rights  of  equality  before  the 
law  without  distinction  of  race  or  color,  *  *  *  it  shall  be  the  duty  of  the 
circuit  courts  of  the  United  States,  and  the  superior  courts  of  the  territories 
of  the  United  States^  from  time  to  time,  to  increase  the  number  of  commis- 
sioners, so  as  to  afford  a  speedy  and  convenient  means  for  the  arrest  and  ex- 
amination of  persons  charged  with  a  violation  of  this  act.  *  *  *  Sec.  5. 
It  shall  be  the  duty  of  all  marshals  ♦  *  ♦  to  execute  all  warrants  ♦  ♦  ♦ 
issued  under  the  provisions  of  this  act,  *  *  *  and  should  any  marshal 
or  deputy-marshal  refuse  to  receive  such  warrant,  ♦  ♦  ♦  or  to  use  all 
proper  means  diligently  to  execute  the  same,  he  shall,  on  conviction  thereof,  be 
fined.  *  *  *  And  the  better  to  enable  the  said  commissioners  to  execute 
their  duties  faithfully,  *  *  *  they  are  hereby  authorized  and  empowered, 
within  their  counties  respectively,  to  appoint,  in  writing  under  their  hands, 
any  one  or  more  suitable  persons  from  time  to  time  to  execute  all  such  war- 
rants and  other  process  as  may  be  issued  by  them  in  the  lawful  performance 
of  their  respective  duties. " 

It  is  evident  that  the  "said  commissioners"  of  section  5  refers  to  the 
word  as  first  used  in  section  4,  and  includes  all  United  States  commis- 
sioners.   In  rewriting  these  sections,  as  modified  by  the  act  of  1872,  (the 
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second  civil  rights  bill,)  the  revisers  broke  up  section  5  of  the  original 
act,  making  out  of  it  sections  1983  and  1984  of  the  Bevised  Statutes; 
and  in  commencing  the  second  of  these  sections  they  substituted  for  the 
pronoun  "they"  the  words  "the  commissioners  authorized  to  be  appointed 
by  the  pi:eceding  section,"  as  a  more  suitable  beginning  of  a  paragraph. 
There  was  no  design  to  change  the  law,  but  only  an  inadvertence  in  the 
rearrangement  of  the  sections.  The  present  law  must  therefore  have  the 
same  interpretation  as  the  statute  from  which  it  was  derived.  The  sup- 
posed necessity  of  appointing  some  one  other  than  the  marshal  or  his 
deputies  to  execute  process  is  not  believed  to  exist  or  to  have  ever  ex- 
isted  in  this  district,  but  that  fact  can  have  no  possible  effect  upon  the 
interpretation  of  the  statute.     The  account  is  allowed. 


Taft  «.  Stephens  Ltth.  &  Enq.  Oo. 
(OircuU  Court,  E.  D.  MisBowri,  S.  D.    March  26, 1889.) 

1,  COPYBIGHT— FoBPEITUREB—J?  AL8E  NOTICE. 

Kev.  St.  U.  8.  §  4963,  provides  that  every  person  who  shall  insert  or  impress 
notice  of  copyright  on  any  article  not  copyrighted  "shall  beliahle  to  a  penalty 
of  9100,  recoverable,  one-half » "  etc.  Meld,  that  though,  where  one  on  differ- 
ent days  under  different  circumstances  prints  separate  copies,  each  separate 
transaction  may  constitute  a  separate  offense,  yet  that  the  printing  of  many 
copies  as  a  single  continuous  act  is  but  one  offense,  and  each  imprint  is  not 
a  separate  cause  of  action. 
2b  Same— Q[ui  Tam  Action— PBTmoN. 

A  petition  alleged  that  on  a  certain  day,  and  at  divers  times  between  that 
day  and  the  commencement  of  the  action,  defendant  engraved,  etc.,  and  sold 
to  the  number  of  10.000  copies,  a  certain  print,  etc    Heid,  that  but  one  cause 
of  action  for  a  single  penalty  of  $100  was  stated. 
8.  Same— Article  not  Subject  to  Copyright. 

The  article  upon  which  the  false  notice  was  placed  was  described  In  the 

Setition,  the  description  showing  it  to  be  the  subject-matter  of  copyright; 
ut  the  petition  further  averred  that  the  article  was  not  subject  to  copyright. 
Held,  that  in  such  an  action  the  court  will  not  labor  on  demurrer  to  reconcile 
inconsistencies  in  pleading,  and  that,  as  the  penalty  is  not  recoverable  for 
placing  the  notice  on  an  article  that  cannot  be  copyrighted,  the  petition  was 

At  Law.    On  demurrer  to  petition.     For  opinion  on  plea  to  the  juris- 
diction, see  37  Fed.  Rep.  726* 
W.  E.  Fme,  for  plaintiff. 
Pavl  BakeweUy  for  defendant. 

Brewer,  J.  This  is  a  demurrer  to  the  petition.  The  action  is  a  qui 
tam  action  brought  by  the  plaintiff  as  informer  under  section  4963,  Rev. 
St.  U.  S.,  to  recover  the  penalty  therein  named.  The  petition  alleges 
that  the  defendant  printed  and  circulated  10,000  copies  of  a  chromo, 
which  is  described,  putting  on  each  the  word  ** copyrighted,"  or  some 
equivalent  word.    The  section  provides  that  "every  person  who  shall  in- 
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sert  or  impress  such  notice,  or  words  of  the  same  purport,  in  or  upon 
any  book,  map,  chart,  musical  composition,  print,  cut,  engraving,  or 
photograph,  or  other  article  for  which  he  has  not  obtained  a  copyright, 
shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recoverable,  one-half 
for  the  person  who  shall  sue  for  such  penalty,  and  one-half  to  the  use  of 
the  United  States."  The  petition  alleges  that  the  defendant  thus  printed 
and  issued  10,000  copies,  and  plaintiff  asks  judgment  for  $100  penalty 
for  each  copy,  or  $1 ,000,000  in  gross.  All  this  is  stated  in  one  count;  and 
one  ground  of  challenge  is  that  either  there  are  10,000  di^erent  causes 
of  action,  which  should  each  be  stated  in  a  separate  count,  or,  if  there  is 
but  one  cause  of  action,  a  single  penalty  of  $100  only  is  recoverable,  and 
the  amount  prayed  for  is  excessive.  The  plaintiff  pleads  the  great  trou- 
ble and  inconvenience  there  would  be  in  setting  out  10,000  causes  of  ac- 
tion. We  think  that  the  rule  is  unquestioned,  and  see  no  reason  why 
it  should  be  deviated  from  in  a  case  like  this.  Plaintiff  is  not  suing  for 
the  value  of  his  services,  or  for  injury  to  his  property,  but  simply  to 
make  profit  to  himself  out  of  the  wrongs  of  others;  and  when  a  man  comes 
in  as  an  informer,  and  in  that  attitude  alone  asks  to  have  a  half  million 
dollars  put  into  his  pocket,  the  courts  will  never  strain  a  point  to  make 
his  labors  light,  or  his  recovery  easy.  So  that,  if  each  separate  imprint 
is  a  separate  cause  of  action,  we  have  no  doubt  that  the  petition  is  de- 
murrable as  joining  10,000  causes  of  action  in  a  single  count.  But  we 
think  that,  fairly  construed,  there  is  only  one  cause  of  action  stated. 
The  petition  alleges  "  that  heretofore,  to-wit,  on  the  2d  day  of  November, 
A.  D.  1888,  and  at  divers  times  between  said  day  and  the  commence- 
ment of  this  action,  the  said  defendant  did  engrave,  print,  publish,  and 
sell  to  the  number  of  10,000  copies,  a  certain  print,  etc."  Now,  the  lan- 
guage of  the  statute  is  not  "for  each  copy;"  and  while  it  may  be  true 
that  if,  upon  different  days,  under  different  circumstances,  the  defend- 
ant printed  separate  copies,  each  transaction  thus  separate  would  consti- 
tute a  separate  offense,  yet  when  the  printing  of  many  copies  is  a  single 
continuous  act,  only  one  offense  is  committed  thereby  We  had  a  sim- 
ilar question  under  the  election  statutes  a  year  or  two  since,  where  false 
registrations  were  charged.^  Wo  held  there  that  where  several  names 
were  falsely  registered,  and  all  done  at  one  time;  and  as  a  single  contin- 
uous act,  it  constituted  but  one  offense,  although,  if  registered  on  differ- 
ent days,  and  under  different  circumstances,  they  might  constitute  sepa- 
rate offenses.  Here  the  allegation  is  that  "on  the  2d  of  November,  and 
at  divers  times"  thereafter.  This  of  course  suggests  a  separation,  at  least 
in  the  matter  of  time.  Yet,  if  the  pleader  claims  that  there  were  sepa- 
rate and  distinct  offenses,  there  should  be  a  clear  divergence  of  each  trans- 
action, both  as  to  time  and  circumstances,  and  the  court  in  a  quaM  crim- 
inal action  ought  to  hold  the  pleader  to  language  free  from  doubt,  and 
hold,  as  to  a  pleading  like  this,  that  it  simply  alleges  a  continuous  ac- 
tion in  the  printing  and  issuing  of  these  10,000  copies,  and  as  such  states 
but  a  single  offense. 

1 U.  6.  V.  Elagan,  80  Fed.  Rep.  408. 
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Another  ground  of  demurrer  is  that  the  chromo  upon  which  the  word 
"copyrighted"  was  placed  was  not  the  subject  of  copyright.  The  law  is 
clear  that  no  offense  is  committed  when  the  word  "copyrighted "is  placed 
upon  an  article  that  is  not  the  subject-matter  of  copyright, — that  cannot 
be  copyrighted.  The  law  is  designed  to  guard  against  deception,  arid 
no  one  is  deceived  when  the  word  "copyrighted"  is  placed  upon  an  arti- 
cle that  cannot  be  copyrighted,  such  as  a  kitchen  stpve,  or  a  railroad 
car.  Now,  the  plaintiff  in  this  case  described  the  chromo,  and  the  de- 
scription discloses  an  article  which  could  be  copyrighted,  and,  if  the 
petition  stopped  with  this  description,  it  would  doubtless  be  sufl5cient. 
But  it  goes  further,  and  alleges  that  "said  printing  and  chromo  has  not 
been  copyrighted  by  the  defendant  or  any  other  person,  nor  was  the  same 
subject  to  copyright  under  said  laws."  Thus  it  appears  that  the  aver- 
ment of  disability  is  not  limited  to  the  person,  but  is  cast  upon  the  print. 
It  was  not  the  subject  of  copyright.  There  is  in  this  an  apparent  con- 
tradiction to  that  which  might  be  inferred  from  the  language  of  descrip- 
tion. Counsel  suggests  that  the  thought  he  had  was  that  under  the 
particular  circumstances  this  print  could  not  be  copyrighted,  and  it  is 
possible  that  there  might  be  circumstances  which  would  thus  at  the  time 
exclude  this  print  from  copyright,  although  in  its  nature  it  was  the  sub- 
ject-matter of  copyright.  But  in  a  criminal  or  qaasi  criminal  action  the 
pleading  should  be  clear  and  consistent.  The  court  is  not  called  upon 
to  strain  any  language  to  remove  doubt  or  secure  consistency.  There 
should  be  no  labored  effort  at  reconciliation  of  apparently  contradictory 
averments,  at  least  when  the  pleading  is  challenged  before  trial.  So,  be- 
cause it  is  alleged  that  the  print  was  not  the  subject  of  copyright,  we 
think  the  demurrer  should  be  sustained,  and  it  is  so  ordered.  Subse- 
quent pleading  may  be  prepared  with  reference  to  the  views  of  the  offense 
as  above  expressed.  Plaintiff  will  be  granted  30  days  in  which  to  file  an 
ajuended  petition,  and  defendant  30  days  thereafter  to  plead  thereto. 


LucKEMBYER  V.  Magone,  Collector, 
(OircuU  Court,  B.  D.  New  York.    January  7, 1889. 

Customs  Duties— Dress  Goods— Act  March  8, 1883.  Schedule  i_. 

Women's  dress  goods  composed  chiefly  of  wool,  with  from  1.99  to  474  per 
cent,  of  cotton  introduced  in  the  warp  and  selvedges  thereof  for  the  purpose 
of  changing  the  classification,  in  the  form  of  a  fiber,  the  warp  being  a  mixed 
or  compound  thread  of  wool  and  cotton,  held  not  to  have  been  made  "with 
threads  of  other  materials. "  within  the  meaning  of  said  schedule.  Also,  held, 
that  the  language  of  said  paragraph  in  said  Bchedule  E  explicitly  restricts 
the  operation  of  said  clause  to  threads  wholly  composed  of  other  materials 
than  wool  or  worsted. 

(SyUabui  by  the  Court,) 

At  Law,     Action  to  recover  customs  duties. 
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The  plaintiffs,  the  firm  of  Luckemeyer,  Schefer  &  Co.,  of  the  city  of 
New  York,  on  November  14,  1887,  imported  certain  women's  dress 
goods,  composed  chiefly  of  wool,  wit}i  a  very  slight  percentage  of  cotton, 
and  valued  at  not  exceeding  20  cents  per  square  yard.  The  defendant, 
as  collector  of  customs  at  the  port  of  New  York,  levied  and  collected  duty 
at  9  cents  per  square  yard,  and  40  per  centum  ad  valorem^  under  Sched- 
ule K  of  the  tariff  act  of  March  3,  1883,  (Heyl,  365,)  claiming  that  such 
goods  were  made  vfith  threads  of  other  raaiterials  than  wool  or  worsted, 
introduced  for  the  purpose  of  changing  the  classification;  and  also  claim- 
ing that  the  selvedges  of  said  goods  were  made  wholly  or  in  part  of 
other  materials.  Pl&intifis  claimed  that  these  dress  goods  were  com- 
posed in  part  of  wool,  and  under  the  same  schedule  were  dutiable  at  5 
cents  per  square  yard  and  35  per  centum  ad  valorem.  The  merchandise 
in  suit  was  manufactured  in  France  at  the  request  of  plaintiffs,  by  a 
peculiar  process,  by  which  the  cotton  was  introduced  into  the  warp  of  the 
fabric  prior  to  the  spinning  process.  The  warp  consisted  of  woolen  and 
cotton  fibers  twisted  together.  The  filling  was  entirely  of  wool.  The 
selvedges  of  the  goods  were  composed  of  wool  and  cotton.  No  separate, 
single,  and  entire  thread  of  cotton  was  traceable  in  the  goods.  In  ap- 
pearance, texture,  quality,  and  use  they  were  indistinguishable  from 
women's  dress  goods  composed  wholly  of  wool.  The  cotton  in  the  fabric 
could  only  be  discovered  by  chemical  analysis.  The  original  purpose  of 
introducing  such  cotton  in  the  warp  of  the  goods  was  for  the  purpose  of 
changing  the  classification.  The  percentage  of  cotton  in  these  goods 
varied  from  1.99  to  4.74,  The  fibers  of  cotton  in  the  warp  of  these 
goods  were  continuous,  but  irregular  in  size.  The  paragraph  of  the  tariff 
act  of  1888,  under  which  duty  was  assessed,  is  as  follows: 

"Women's  and  children's  dress  goods,  coat  linings,  Italian  cloths,  and  goods 
of  like  description,  composed  in  part  of  wool,  worsted,  the  hair  of  the  alpaca, 
goat,  or  other  animals,  valued  at  not  exceeding  twenty  cents  per  square  yard, 
live  cents  per  square  yard,  and  in  addition  thereto,  thirty-five  per  centum  ad 
valorem;  valued  at  above  twenty  cents  per  square  yard,  seven  cents  per  square 
yard,  and  forty  per  centum  ad  valorem;  if  composed  wholly  ol  whool,  worsted, 
the  hair  of  the  alpaca,  goat,  or  other  animals,  or  of  a  mixture  of  them,  nine 
cents  per  square  yard  and  forty  per  centum  ad  valorem;  but  all  such  goods 
with  selvedges,  made  wholly  or  in  part  of  other  materials,  or  with  threads  of 
other  materials  introduced  for  the  purpose  of  changing  the  classification,  shall 
be  dutiable  at  nine  cents  per  square  yard  and  forty  per  centum  ad  valorem : 
provided,  that  all  such  goods  weighing  over  four  ounces  per  square  yard  shall 
pay  a  duty  of  thirty-five  cents  per  pound  and  forty  per  centum  ad  valorem." 

Francis  Lynde  Stetson^  for  plaintiffs. 

Stephen  A.  Walker^  U.  S.  Atty.,  and  Henry  0.  Platt^  Asst.  tJ.  S.  Atty., 
for  defendant. 

Lacombe,  J.,  {orally  charging  jury.)  Before  coming  to  the  particular 
question  which  I  shall  submit  to  you,  it  is  only  right,  in  view  of  the 
great  elaborateness  and  care  with  which  this  case  has  been  presented  by 
counsel,  that  I  should  briefly  state  the  reasons  which  lead  me  to  the 
conclusion  I  have  reached. 
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What  the  intent  of  congress  was  in  enacting  this  particular  paragraph 
seems  reasonably  plain  from  the  common  knowledge  which  we  all  pos- 
sess, and  from  a  comparison  of  it  with  the  paragraph  of  the  Revised 
Statutes,  which  was  the  law  on  the  same  subject  immediately  preceding 
the  adoption  of  the  act  of  1883.  Of  course,  it  is  a  matter  of  common 
knowledge  that  our  tariflf  acts  are  devised  for  more  than  the  single  purpose 
of  raising  revenue.  The  creation,  protection,  and  fostering  of  home 
industries,  large,  small,  or  yet  unborn,  is  an  element  which  is  largely 
considered  by  the  law-makers  when  they  frame  these  statutes.  And  that 
some  such  object  was  intended  here  seems  to  me  plainly  apparent  upon 
a  comparison  of  the  two  paragraphs,  No.  365  of  this  act,  and  the  corre- 
sponding clause  in  the  Revised  Statutes.  By  the  act  of  June  22,  1874, 
all  women's  and  children's  dress  goods,  whether  made  of  mixed  ma- 
terials, or  made  wholly  of  wool,  were  dutiable  at  6  cents  per  square  yard 
and  35  per  centum  ad  valorem.  The  act  of  March  3, 1883,  divided  such 
articles  into  two  groups, — the  mixed  goods,  and  the  wholly  wool  goods. 
On  the  mixed  goods  it  reduced  the  duty  from  6  cents  per  square  yard 
and  35  per  centum  ad  valorem  to  5  cents  per  square  yard  and  35  per 
centum  ad  valorem;  but  on  the  wholly  wool  goods  it  raised  the  duty  very 
materially,  viz.,  from  6  cents  per  square  yard  and  35  per  centum  ad 
valorem  to  9  cents  per  square  yard  and  40  per  centum  ad  valorem.  The 
mere  comparison  of  these  two  paragraphs  seems  plainly  to  indicate  that 
there  was  an  intention,  in  fixing  this  new  rate  of  duty,  to  accord  some 
measure  of  protection  to  the  whoUy  wool  goods.  Taking  that  into  con- 
sideration, the  plain,  first  meaning  which  any  one  would  draw  from  the 
closing  part  of  the  paragraph  which  begins  with  the  words  "if  composed 
wholly  of  wool,  worsted,"  etc.,  is  that  congress  intended  to  provide  that 
if  goods  in  reality  of  the  wholly  woolen  class  were  so  disguised  as  to 
masquerade  as  mixed  goods,  when  in  reality  they  were  wholly  of  wool, 
they  should  not  by  that  operation  avoid  the  heavy  discrimination  which 
was  laid  against  the  wholly  woolen  goods.  Although  we  may  be  quite 
well  satisfied,  however,  that  such  was  the  intent  of  congress,  and  with 
due  appreciation  of  the  great  lengths  to  which  the  courts  have  repeatedly 
gone  in  applying  the  doctrine  of  interpretation  according  to  intent,  I  do 
not  feel  warranted  in  interpreting  this  last  clause  of  the  paragraph  ac- 
cording to  the  intent  expressed  above  unless  we  can  find  within  the  plain 
language  used,  when  fairly  construed,  such  words  as  will  warrant  the 
application  of  that  interpretation.  In  what  way,  then,  do  they  provide 
for  the  goods  which,  although  in  reality  of  one  class,  may  be  claimed, 
in  order  to  evade  the  operation  of  the  tariff  act,  to  be  another?  By  the 
enumeration  of  certain  kinds  of  goods  in  an  excepting  clause.  First,  the 
exceptio;n  provides  for  "all  such  goods  with  selvedges  made  wholly  or  in 
part  of  other  materials."  The  use  of  the  word  "such,"  and  of  the  word 
"other,"  turns  us  back  to  preceding  words  in  order  to  find  out  what  that 
particular  clause  means.  Turning  to  those  words,  we  find  the  whole 
sentence  to  read  thus:  "If  composed  wholly  of  wool,  worsted,  etc.,  or  of 
a  mixture  of  them,  9  cents  per  square  yard  and  40  per  centum  ad 
valorem;  but  all  such  goods  with  selvedges  made  wholly  or  in  part  of 
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other  materials,"  etc.  The  only  possible  construction  of  that  clause, 
standing  by  itself,  seems  to  be  that  goods  composed  whMy  of  wool,  worsted, 
or  a  mixture  of  them,  shall  pay  9  cents  per  square  yard  and  40  per  cen- 
tum ad  valorem,  and  that  all  goods  composed  wholly  of  wool,  worsted, 
or  a  mixture  of  them,  but  which  have  selvedges  made  wholly  or  in  part 
of  other  materials,  (and  to  that  extent  are  in  fact  of  mixed  material,) 
shall  pay  the  same  rate  as  provided  further  on.  That  disposes  of  the 
first  clause  of  the  exception.  The  other  clause  provides  for  *'all  such 
goods  *  *  *  with  threads  of  other  materials  introduced  for  the  pur- 
pose of  changing  the  classification."  This  is  the  clause  I  shall  leave  to 
the  jury.  It  is  undisputed  that  the  threads  of  the  warp  are  composed 
of  a  mixture  of  cotton  and  woolen,  and  for  that  reason  the  defendant 
asks  for  a  direction  in  his  favor.  In  my  opinion,  however,  the  clause 
does  not  cover  goods  with  threads  of  mixed  material,  i.  «.,  if  the  mixture 
is  not  itself  a  mixture  of  threads.  The  word  "other,"  as  we  have  seen 
above,  means  "other  than  wool,  worsted,"  etc.,  and  the  abrupt  change  in 
the  same  sentence  from  the  phrase  "wholly  or  in  part  of  other  materials," 
descriptive  of  the  selvedges,  to  the  phrase  "of  other  materials,"  descrip- 
tive of  the  threads,  seems  explicitly  to  restrict  the  clause  to  threads  into 
whose  composition  neither  wool  nor  worsted  enter. 

Now,  gentlemen  of  the  jury,  the  question  before  you  is  perhaps  a  sim- 
ple one,  but  the  task  before  me,  in  leaving  it  to  you,  I  find  to  be  ex- 
tremely difficult.  When  we  get  away  from  the  domain  of  science  and 
the  strictly  accurate  phraseology  which  it  employs,  one  of  the  hardest 
tasks  that  can  be  laid  upon  us  is  to  give  an  accurate  definition  of  any 
particular  word.  That  with  which  you  are  here  concerned  is  the  word 
"thread."  It  is  a  word  which  perhaps  each,  of  you  uses  more  than  once 
each  day  of  his  life.  What  are  you  to  understand  that  word  to  mean 
when  you  come  to  deal  with  the  facts  of  this  case?  Of  course,  when  we 
are  challenged  to  find  the  meaning  for  a  word,  however  familiar  we  may 
be  with  it  ourselves,  it  is  our  custom  to  go  to  the  dictionaries;  and  so 
we  may,  in  this  instance,  turn  to  them.  Now,  lexicographers  have  sev- 
eral functions  which  they  undertake  to  discharge.  They  deal  not  only 
with  the  every-day  meaning, — the  received  meaning  in  common  speech 
of  any  particular  word, — but  they  hunt  down  its  antecedents;  they  trace 
its  origin  and  its  growth;  they  find  in  some  syllable,  or  combination  of 
its  letters,  the  root  from  which  it  has  sprung;  and  in  preparing  their 
definitions  they  take  all  these  elements  into  consideration*  That  should 
be  remembered  whenever  we  turn  to  a  dictionary  for  a  meaning.  The 
most  comprehensive  meaning  which  I  have  found  in  any  of  the  authori- 
ties which  have  been  submitted— and  we  had  best  b^in  with  the  most 
comprehensive  meaning — ^the  most  comprehensive  definition  of  the  word 
"thread"  which  I  have  found,  is  in  Worcester:  "A  small  line  or  twist 
of  any  fibrous  or  filamentous  substance,  as  flax,  silk,  cotton,  or  wool, 
particularly  such  as  is  used  for  weaving  or  for  sewing;  a  filament;  a  small 
string."  Turning  to  the  same  dictionary  for  a  definition  of,  the  word  "fila- 
ment" we  find  it  defined  as  "a  substance  like  a  thread;  a  long  thread-like 
process;  a  slender  fiber."  That  is  the  most  comprehensive  and  far-reach- 
v.38F.no.l — 3 
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ing  definition  of  the  word  which  I  find  in  any  of  the  dictionaries.  It 
indicates  that  a  thread  is  produced  by  some  process  or  other  which  gives 
to  its  constituent  parts  a  twist;  and  even  the  alternative  word  which  is 
used, — ^''Clament," — which  perhaps  we  would  ordinarily,  in  cpmmon 
Speech,  not  consider  as  necessarily  importing  a  twist, — even  the  word 
used  as  its  alternative  by  Worcester, — ^is  defined  as  "a  substance  like  a 
thread;  a  long  thread-like  process;"  thus  indicating  some  measure  of 
twisting.  Of  course,  the  thread  that  we  speak  of  in  our  every-day  speech 
is  not  only  twisted,  but  it  is  twisted  to  such  a  degree  that  it  has  an  in- 
creased sustaining  power.  Thus  this  little  piece  of  string  which  lies  on 
the  edge  of  the  desk  will  not  only  hold  itself  together,  but  will  also  bear 
a  weight  of  greater  or  less  amount  which  may  be  affixed  to  it.  There  is 
not,  however,  in  the  definition  given  above  anything  to  indicate  that  a 
measure  of  self-sustaining  strength  is  necessarily  imported  in  the  strict 
idea  of  a  thread;  and,  when  using  the  word  in  its  general  meaning,  (that 
is,  in  the  broad  meaning  in  which  we  are  entitled  to  take  it  when  we 
find  it  in  an  act  of  congress,  except  for  a  qualification,  to  which  I  will 
call  your  attention  later  on,)  we  •need  not  assume  that  the  twisting,  or 
other  operation  which  produces  the  twist,  and  which  seems  essential, 
according  to  the  definition,  should  be  continued  so  far,  or  to  such  an 
extent,  as  to  make  a  filament  of  any  particular  resisting  power.  Be- 
yond the  definition  thus  given  (and  I  feel  that  it  is  perhaps  far  from  sat- 
isfactory) I  am  unable  to  derive  any  light  from  the  dictionaries  in  leav- 
i*ig  to  you  the  determination  of  the  question  whether  these  fabrics  con- 
tain "threads"  of  other  materials. 

There  is  another  branch  of  the  case,  however,  which  is  entitled  to 
consideration  at  your  hands.  Words  are  assumed  to  be  used  by  con- 
gress in  the  tariff  laws  in  their  ordinary  meaning,  unless  some  other 
meaning  is  attached  to  them.  Usually  that  proposition  is  discussed  as 
a  question  whether  or  not  a  particular  trade  meaning — a  meaning  differ- 
ent from  its  ordinary,  every-day  meaning — has  been  given  to  a  word; 
and  thus  we  often  receive  the  testimony  of  tradesmen  as  to  the  meaning 
of  words  in  the  acts  of  congress.  But  there  is  no  question  here  of  any 
such  particular  trade  use  of  the  term.  Under  the  decisions  of  the  su- 
preme court,  in  the  Square  Yard  Cktses,^  I  do  not  think  that  the  word  is 
here  to  be  taken  as  used  with  any  specific  trade  meaning;  and  I  should 
have  excluded  any  evidence  of  specific  trade  meaning  if  it  had  been  of- 
fered. But  I  may  say  to  you  that  in  applying  to  the  facts  of  this  case 
the  general  definitions  which  I  have  given  you,  you  are  entitled  to  take 
into  consideration  the  fact  that  congress,  when  it  used  this  general  word 
in  this  schedule  of  the  tariff  act,  was  dealing  with  textile  fabrics.  To 
that  extent  I  think  that  you  are  entitled  to  consider  the  evidence  which 
has  been  introduced  here  as  to  the  methods  of  production  of  what  the 
witnesses  here  spoke  of  as  "  thread." 

The  two  questions,  and  the  only  questions,  for  you  to  decide  are: 
(1)  Have  there  been  introduced  into  these  goods  threads  of  material 

iSclimieder  y.  Barney,  5  Sup.  Ct.  Rep.  6^,  and  cases  there  cited. 
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other  than  wool  or  worsted?  That  is,  threads,  as  threads  of  other  ma- 
terial; not  composition,  or  compound  threads  composed  of  wool  and 
other  materials,  but  threads  composed  wholly  of  material  other  than 
wool.  (2)  If  you  reach  the  conclusion  that  there  has  been  introduced 
in  thescgoods  threads  of  other  material  than  wool,  3^ou  have  then  to  de- 
termine with  what  purpose  those  threads  were  iritroduced.  Under  the 
concession  of  counsel  for  the  plaintiffs  your  task  in  determining  as  to  the 
intent  will  present  but  few  difficulties.  He  concedes  that  originally  the 
goods  of  this  class  were  devised,  in  the  first  place,  to  escape  the  higher 
rate  of  duty;  but  insists  that  as  to  the  particular  goods  in  these  eight  cases 
there  were  operating  upon  the  minds  of  the  plaintiffs,  who  imported 
them,  as  least  two  causes  to  induce  them  to  import  them  in  this  particu- 
lar shape.  One  cause  was  the  endeavor  to  introduce  them  at  a  lower 
rate  of  duty;  and  the  other  was  the  circumstance  that  they  were  more 
readUy  salable,  or  better  adapted  to  the  purposes  of  his  customers.  In 
determining  as  to  the  purpose  with  which  they  were  introduced,  you  are 
to  consider  the  predominant  purpose.  You  are  to  take  into  considera^ 
tion  the  testimony  here, — not  only  the  statement  of  the  particular  im- 
porter, but  also  ail  such  facts  as  have  been  shown  in  the  evidence  from  . 
which  you  may  fairly  infer  what  his  intent  was;  and,  considering  the 
entire  body  of  testimony,  you  are  to  determine  whether  the  predomi- 
nant operating  cause  which  induced  him  to  bring  in  the  goods  in  this 
character  and  form,  was  the  purpose  of  changing  the  classification,  or 
the  other  purpose  or  purposes  which  he  Jias  indicated. 

Those  two  are  the  only  questions  which  you  will  have  to  consider. 
Should  you  decide  both  those  questions  in  the  affirmative, — that  is,  that 
threads  of  materials  other  than  wool  have  been  introduced  here,  and 
that  they  were  introduced  with  the  intent  of  changing  the  classification, 
— ^then  your  verdict  should  be  for  the  defendant.  Should  you  answer 
either  question  in  the  negative, — that  is,  should  you  find  that  there 
were  not  threads  of  other  materials  than  wool  in  these  goods ;  or,  even  if 
answering  that  in  the  affirmative,  you  should  find  that  they  were  not  in- 
troduced with  the  intent  to  undertake  to  change  the  classification, — then 
your  verdict  will  be  for  the  plaintiff.  You  need  not  concern  yourselves 
with  the  amount  in  dollars,  because  that  can  be  written  into  your  ver- 
dict when  it  is  rendered. 

The  defendant  has  requested  me  to  charge  that  the  collector  is  pre- 
sumed to  have  assessed  the  duty  according  to  law;  and  that  the  burden 
of  proof  is  on  the  plaintiff',  to  show  by  preponderance  of  evidence  that 
the  collector  was  wrong.     I  so  charge. 

The  plaintiff  requests  me  to  charge  that  "it  is  established  that  the  fill- 
ing of  those  goods  was  composed  wholly  of  wool,"  and  that  "it  is  estab- 
lished that  no  separate  thread  of  the  warp  of  these  goods  was  composed 
whoDy  of  wool."  I  so  charge.  You  will  understand  that  the  warp  of 
the  ^oods  are  the  threads  or  yams  which  run  parallel  to  each  other,  and 
lengthwise  through  the  goods.  No  single  one  of  those  threads  was  itself 
composed  wholly  of  wool.  I  also  charge  you  that  the  warp  of  these 
goods  was  composed  of  both  cotton  and  wool  in  union.    And  also  charge 
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the  plaintiffs'  last  request,  vis.,  that  ^ the  plaintiffs  are  not  prohibited 
from  so  manafacturing  goods  as  to  conform  to  a  lower,  rather  than  higher , 
exaction  of  the  tariff;  and  thoagh  they  may  have  adopted  a  very  tech- 
nical device  to  escape  the  higher  rate,  the  question  presented  by  the  case 
is  only  whether  their  goods  are  embraced  within  the  higher  rate,  and  is 
not  whether  the  plainfiffs  have  evaded  the  law." 

The  defendant  requested  the  court  to  charge :  (1)  That  if  the  jury 
find  that  the  selvedge  of  these  goods  was  made  wholly  or  in  part  of  cot- 
ton, introduced  for  the  purpose  of  changing  the  classification,  there 
should  be  a  verdict  for  the  defendant ;  (2)  that  if  the  jury  find  that  the 
plaintiffs'  goods  were  made  with  threads  composed  of  wool  and  cotton, 
introduced  for  the  purpose  of  changing  the  classification,  verdict  should 
be  for  the  defendant ;  (8)  that  if  the  jury  find  that  these  goods  are 
women's  dress  goods,  substantially  composed  of  wool,  and  known  in 
trade  and  commerce  as  ^^ all-wool  fabrics,"  the  defendant  is  entitled  to  a 
verdict ;  (4)  that  if  the  jury  find  that  the  quantity  of  cotton  introduced 
in  these  goods  is  so  insignificant  as  not  to  alter  the  character  of  the  goods 
and  remove  them  from  the  category  of  "  all-wool  dress  goods,"  as  known 
in  trade  and  commerce,  the  defendant  is  entitled  to  a  verdict| — each  of 
which  requests  were  denied  by  the  court. 

Yerdict  ^or  plaintifls. 


Hbndebson  d  oZ.  V.  Thbeb  HxnmBED  Tons  of  Ibok  Obe«' 

Marvel  v.  The  Scandinavia. 

(Diitria  C^i%  &  D.  yew  York.    February  6, 1889.) 

•  BHiPpmo— Libel  fob  Frbioht— Damages  for  Detention— When  Accrues. 
The  steam-ship  S.  arrived  at  New  York  with  iron  ore.  The  bill  of  lading 
receipted  for  800  tons,  "weight  unknown,"  to  be  delivered  to  the  libelant  M., 
freignt  payable  on  amount  delivered.  It  was  unladen  into  libelant's  lighter 
alonff-side.  and  weighed  in  transit  by  a  custom-bouse  weigher.  This  weight 
could  only  be  obtained  at  the  custom  -house  after  the  returns  were  filed.  There 
is  no  settled  custom  here  as  to  payment  of  freight  before  or  during  discharge. 
Before  discharge  notice  was  sent  to  the  consignee,  requiring  payment  of 
freight  before  delivery.  He  replied  that  he  would  pay  when  the  weight  was 
ascertained.  As  soon  as  the  ore  was  on  the  lighter,  and  before  the  exact 
weight  was  ascertainable,  the  vessel  attached  the  ore  for  the  freight;  and  on 
the  next  day  a  cross-libel  was  filed  for  damages  for  refusal  to  deliver,  no  tender 
having  been  made.  Held,  that  both  actions  were  prematurely  brought,  and 
that  the  libelant  should  pay  all  costs  and  expenses  incident  to  the  premature 
filing  of  the  original  libel. 

I.  Same— AOMIBALTY— PlEADINO— SUFPLBICENTAL  COHPLAINT. 

A  libel  fatally  defective  cannot  be  sustained  through  a  supplemental  bill 
setting  up  matters  subsequent;  but  a  supplemental  libel  may*  for  cause,  be 
allowed  to  stand  as  an  original  libel  as  of  that  date. 

SBeported  by  Edward  Q,  Benedict,  Esq.,  of  the  New  York  bar. 
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8  Same— Refusal  to  Deliver  Cargo— Cc:tvek8ION 

The  supplemental  cross-libel  set  up  a  proper  tender  made  after  the  weight 
"veas  ascertained,  and  the  vesseFs  refusal  to  deliver.  Held,-  that  such  refusal 
was  not  evidence  of  any  conversion  of  the  ore,  and  would  not  sustain  an  s'^- 
tion  of  trover,  or  any  cross-libeU  as  the  ore  was  at  the  time  in  the  custody  ol 
the  law,  in  a  court  of  competent  jurisdiction,  and  in  a  bona  fide  suit  brought 
without  malice  in  the  prosecution /)f  the  ordinary  right  of  suit;  and  that  the 
'    consignee's  remedy  was  in  the  original  suit  only. 

L  Same— Sale  of  Cargo  Pendente  Lite— Damages  on  Attachment. 

Iron  ore  attached  was  ordered  sold  as  ** perishable''  on  account  of  the  heavy 
.  charges  for  keeping  it.  It  brought  less  than  the  market  value,  and  the  con- 
signee claimed  the  Toss  as  damages  in  his  cross-libel.  He  had  full  knowledge 
of  the  attachment,  the  application  to  sell,  and  the  sale,  and  could  easily  have 
bonded  the  goods,  but  chose  not  to  do  so.  Ifeld,  that  the  action  would  not  lie; 
that  his  remedy  in  admiralty  was  in  the  original  suit  only,  under  the  rules  that 
provide  for  bonding;  and  that  no  damages  are  recoverable  either  for  the  de- 
tention of  the  res  pendente  lite,  noi;  for  the  sale  by  order  of  the  court  pendente 
Ute,  under  such  circumstances.  In  general  no  damages  are  recoverable  for  de- 
tention under  attachment,  except  as  provided  by  statute. 

6.  Same— Delivery  op  Cargo— Weighino— Bill  op  Lading. 

When  a  bill  of  lading  states,  "weight  unknown, "  and  freight  is  payable  on 
amount  delivered,  the  number  of  tons  receipted  for  in  the  bill  of  lading  is  not 
prrma  facie  evidence  of  the  weight  delivered,  and  weighing  is  the  duty  of  the 
ship. 

In  Admiralty.  Libel  for  freight,  and  cross-libel  for  damage  in  ves- 
sel's refusal  to  deliver  cargo. 

On  April  26,  1882,  the  steam-ship  Scandinavia  arrived  at  this  port 
with  some  iron  ore,  stated  in  the  bill  of  lading  to  be  "300  tons  in  bulk, 
.to  be  delivered  to  the  libelant  William  D.  Marvel  or  assignsj  freight  be- 
ing paid  by  the  receiver  at  the  rate  of  11  shillings  sterling  per  ton  of  20 
cwt.  delivered,  as  per  margin,  with  primage  accustomed."  Among  the 
conditions  of  the  bill  of  lading  is  "weight  unknown."  The  discharge  of 
the  ore  from  the  steamer  into  a  canal-boat  sent  along-side  by  the  con- 
signee for  tlie  purpose  of  receiving  the  ore,  was  commenced  on  April  28th, 
and  finished  on  the  afternoon  of  May  4th.  The  weight  was  taken  on  the 
steamer's  deck,  during  the  discharge,  by  a  custom-house  weigher,  (de- 
tailed there  for  the  purpose  of  ascertaining  duties,)  in  accordance  with 
the  long  practice  for  ship  and  consignee  to  accept  the  weight  as  thus  as- 
certained. The  treasury  regulations  forbid  the  weight  to  be  made  known 
■  except  through  the  custom-house,  after  the  weigher's  returns  are  filed. 
A  bill  for  freight,  as  for  300  tons,  as  per  bill  of  lading,  was  made  out 
and  sent  to  the  consignee  on  May  2d.  There  is  no  settled  or  uniform 
custom  in  this  port  as  respects  payment  of  freight  before  or  during  the 
discharge.  Some  payments  on  account  are  usually  made  by  the  receiver; 
the  ship's  agents  get  all  they  can  in  advance,  and  the  rest,  after  delivery; 
and  there  are  often  vexatious  delays  in  securing  payment  of  balances. 
This  consignee's  practice  had  been  to  pay  upon  presentment  of  the  cus- 
tom-house certificate  of  weight. 

On  May  4th,  shortly  before  the  discharge  into  the  canal-boat  was  com- 
pleted, notice  thereof  was  given  to  Mr.  Marvel,  and  that  the  freight  must 
be  paid  before  the  ore  would  be  allowed  to  go;  to  which  he  replied: 
"Send  bill  up  here,  with  weight,  and  get  your  money."    In  a  letter  of 
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same  date  he  demanded  certificate  of  weight  to  be  sent  him.  The  exact 
weight  could  not  be  obtained  from  the  custom-house  until  May  6th, 
when  it  was  found  to  be  about  28  cwt.  short  of  300  tons.  At  about  4 
o'clock  p.  M.  of  the  4th,  after  all  the  ore  had  been  put  into  the  canal- 
boat,  Henderson  Bros,  caused  the  orjs  to  be  attached  by  the  marshal 
upon  a  libel  filed  in  this  court  on  that  day.  On  May  6th,  the  consignee 
filed  the  cross-libel,  claiming  $3,000  damages  for  an  alleged  willful  and 
wrongful  refusal  to  deliver  the  ore  on. request.  On  May  6th,  Henderson 
Bros,  sent  Mr.  Marvel  a  corrected  bill,  stating  the  true  weight  and  amount 
of  freight  due,  being  $3.78  less  than  the  former  bill.  On  the  10th,  a 
tender  of  the  true  freight  was  made  by  Marvel,  and  delivery  of  the  ore 
demanded,  which  was  refused  without  explanation;  presumably  on  ac- 
count of  the  two  suits  pending  and  the  charges  therein. 

Mr.  Iifarvel  designed  to  send  the  ore  to  Jersey  City;  but  when  it  was 
attached  no  tug  was  present  to  remove  it;  and  the  captain  of  the  canal- 
boat  testified  that  he  was  notified  by  Henderson's  dock  clerk  not  to  take  her 
away  until  the  freight  was  settled,  and  that  he  agreed  not  to  do  so.  The 
ore  remained  in  the  marshal's  possession  until  sold  by  him  as  perishable 
under  the  order  of  this  court  dated  May  23d,  after  due  notice  to  the  con- 
signee and  his  proctors;  the  consignee  having  taken  no  steps  to  bond  the 
ore  as  he  might  have  done.  It  brought  $1,230, — about  $900  less  than 
its  value,  as  claimed  by  the  consignee.  Both  parties  were  of  abundant 
pecuniary  responsibility,  and  of  good  standing. 

Wing,  Shovdy  &  Putnam,  (C  C  BurlinahoLm^  of  counsel,)  for  the  steamer. 

Lee  &  Lee,  for  the  consignee. 

Brown,  J. ,  (after  stating  the  facts  as  above.)  This  controversy  has  grown 
out  of  an  attempt  of  Henderson  Bros.,  in  conjunction  with  the  managers 
of  other  lines  of  Mediterranean  steamers,  to  establish  a  regulation  for  the 
provisional  payment  of  freight  at  their  respective  offices  according  to 
weights  named  in  the  bills  of  lading,  before  the  actual  delivery  of  the 
goods,  leaving  the  correction  of  any  errors  therein  to  future  adjustment, 
after  the  weight  is  ascertained;  like  the  custom-house  usage  in  the  pro- 
visional and  final  liquidation  of  duties.  A  joint  circular  to  this  end  was 
previously  issued  in  December,  1881,  which  seems  not  to  have  reached 
Mr.  Marvel. 

When  the  payment  of  freight  and  delivery  of  the  cargo,  as  a  whole, 
are  by  the  legal  rule  made  concurrent  acts,  great  practical  difficulties  arise, 
if  the  quantity  is  large,  and  each  side  stands  on  its  legal  rights.  The 
amount  may  be  so  great  that  part  of  the  cargo  may  have  to  be  removed 
before  the  rest  is  discharged;  and  if  the  consignee  refuses  to  pay  pro  rata 
freight  on  what  is  removable,  or  to  give  security  for  payment,  the  ship 
is  not  bound  to  deliver  piecemeal,  and  may  remove  and  store  such  parts 
as  are  necessary  to  be  removed  at  the  consignee's  expense.  Brittan  v. 
Bamaby,  21  How.  627,  534;  The  Kathleen  Mary,  8  Ben.  165,  170.  See 
The  Tangier,  32  Fed.  Rep.  230. 

1.  The  legal  effect  of  the  terms  of  this  bill  of  lading  was  to  make  pay- 
ment of  freight  and  delivery  of  the  goods  concurrent.     Although  the  bill 
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of  lading  reads,  "Freight  being  paid  on  the  cwt.  delivered,  as  per  mar- 
gin," and  the  margin  says,  "300  tons,"  I  cannot  hold  that  the  words  "as 
per  margin"  qualify  the  previous  restriction  to  the  cwt.  delivered,  or  that 
they  even  ma^e  the  300  tons  named  in  the  margin  any  such  prima  fade 
evidence  of  the  freight  due  as  to  warrant  the  ship  in  holding  the  ore  for 
that  amount,  without  taking  any  steps  to  ascertain  how  many  cwt.  were 
delivered.  Under  the  clause  "weight  unknown,"  the  statement  of  "300 
tons,"  in  the  bill  of  lading,  was  not  even  prima  facie  evidence  -as  to  the 
weight  against  the  ship,  when  it  appeared  that  all  received  was  delivered. 
The  Imiaele,  14  Fed.  Rep.  491;  Matthiessen  v.  Gum,  29  Fed.  Rep.  794. 

It  was  the  ship's  duty,  therefore,  to  ascertain  the  weight;  because 
she  could  not  lawfully  continue  to  hold  possession  of  the  cargo  after  the 
consignee  was  ready  to  receive  it,  without  informing  him,  as  soon  as 
reasonably  practicable,  of  the  amount  of  freight  to  be  paid.  Nine  Thou- 
sand  Ox  HideSy  6  Ben.  199,  202.  There  is  no  such  ambiguity  in  the 
terms  of  the  bill  of  lading  as  to  permit  their  legal  effect  to  be  changed  by 
any  proof  of  custom,  or  by  any  regulation  sought  to  be  imposed  by  one 
of  the  parties  to  the  contract  without  the  consent  of  the  other.  Any  such 
change,  extremely  desirable  as  it  no  doubt  is,  in  such  cases,  for  the  con- 
venience of  both  parties,  could  only  be  made  by  mutual  agreement,  or  by 
further  stipulation  in  the  bill  of  lading  itself.  Brittan  v.  Bamaby,  21 
How.  527,  534. 

The  commencement  of  the  suit  on  May  4th — two  days  before  the 
weight  was  ascertained — was  therefore  premature,  since  the  libelant  did 
not  know  how  much  he  had  a  right  to  demand,  nor  the  consignee  how 
much  he  was  required  to  pay.  All  costs  and  expenses  incident  to  the 
premature  bringing  of  the  suit  must  therefore  fall  upon  the  libelants. 
One  Thovmnd  Two  Hundred  and  Sixty-Five  Vitrified  Pipes,  14  Blatchf.  274. 
When  the  tender  was  shortly  afterwards  made, — on  the  10th, — the  con- 
signee having  ascertained  the  true  weight  in  the  mean  time,  as  he  had  a 
right  to  do,  though  he  had  no  right  to  demand  a  custom-house  certificate 
from  the  libelants,  the  latter  had  no  right  to  claim  indemnity  for  the 
costs  and  expenses  up  to  that  time,  but  should  have  accepted  the  tender, 
and  discontinued  their  suit.  The  time  taken  by  the  consignee  to  deter- 
mine upon  this  course,  rather  than  to  bond  the  goods  in  the  usual  way, 
was  not  unreasonable.  The  tender  not  being  accepted,  the  continuance 
of  the  suit  was  at  the  libelant's  risk  of  all  the  subsequent  legal  costs  and 
expenses  also.  Had  the  cargo  not  been  sold,  it  must,  upon  dismissal  of 
the  suit,  have  been  returned  to  the  claimant  free  from  all  charges  and  ex- 
penses for  its  arrest  and  preservation;  or,  rather,  all  such  expenses  would 
have  been  charged  against  the  libelants  as  taxable  costs.  The  Georgeaiina, 
31  Fed.  Rep.  405.  In  this  case  it  was  the  great  expense  of  keeping  the 
property  that  made  imperishable."  The  sale  was  to  avoid  that;  and 
the  incidental  expenses  vf  the  sale  stood  in  the  place  of  further  expense 
in  keeping  the  property.  Though  the  proceeds  of  sale  represent  the  ore, 
and  bound  the  claimant  thereto,  so  far  as  relates  to  the  prices  that  the 
ore  brought,  as  to  all  the  expenses  the  claimant  ought  not  to  be  put  in 
any  worse  position  in  consequence  of  the  sale;  and  all  these  charges  must 
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therefore  be  borne  by  the  libelants.  The  refusal  of  the  tender  prevents 
the  libelants  from  benefiting  by  the  fact  that  the  previous  inchoate  right 
of  suit  had  then  become  perfected,  {The  Martha^  Blatchf.  &  H.  169,)  and 
the  special  circumstances  do  not  exist  here  upon  which  recovery  is  some- 
times allowed  in  suits  premature  at  the  start,  {Eight  Hundred  and  Forty- 
One  Tons  of  Item  Ore,  15  Fed.  Rep.  615,  25  Fed.  Rep.  864.) 

2,  The  cross-libel  suit  commenced  May  5th  for  the  recovery  of  $3,000 
damages  was  also  premature;  for  the  ship  still  had  not  only  a  lien  on 
the  ore  for  the  unascertained  freight,  but  also  the  right  of  possession,  and 
the  right  to  prevent  the  ore  going  out  of  her  presence  or  control.  The 
discharge  into  the  canal-boat  along-side  was  no  waiver  of  either  right. 
That  was  not  done  for  the  purpose  of  putting  the  ore  under  the  absolute 
possession  and  control  of  the  consignee,  but  for  mutual  convenience  in 
the  handling  and  weighing  of  the  ore  in  the  process  of  discharge,  and  to 
enable  the  consignee  to  remove  the  ore  immediately  when  he  should  be- 
come entitled  to  its  possession  upon  payment  or  tender  of  the  freight 
ascertained  to  be  due.  Had  any  attempt  been  made  to  run  away  with 
the  ore,  no  doubt  a  libel  and  an  arrest  of  the  ore  would  have  been  sus- 
tained to  maintain  the  ship's  r^ht  of  possession,  as  replevin  or  trespass 
would  lie  upon  any  similar  unlawful  attempt  \ii  remove  the  ore,  had  it 
been  discharged  upon  the  dock*  Neither  the  libel  nor  the  proof  shows 
any  such  attempt  or  intention. 

The  cross-libel,  filed  May  5th,  and  served  the  same  day,  alleges  only 
that  the  carriers  "willfully  and  wrongfully  refused  to  deliver*'  the  ore, 
t.  tf.,  on  or  before  the  5th  of  May.  As  no  payment  or  tender  of  freight 
had  then  been  made,  the  refusal  to  deliver  was  not  wrongful,  but  right- 
ful. The  supplemental  cross-libel  filed  in  March,  1883,  "reiterates  the 
allegations  of  the  libel,"  and  says  the  weight  and  freight  were  ascertained 
"on  or  about  May  5th,  and  that  thereupon"  the  amount  due  was  ten- 
dered, but  delivery  of  the  ore  refused.  But  the  weight  was  not  ascertain- 
able till  the  6th,  and  the  tender  was  not  made  till  May  10th;  so  that  it 
still  remains  true  that  the  original  cross-libel  was  premature.  No  cause 
of  action  existed  when  the  vessel  was  arrested  on  May  5th,  and  the  rule 
of  pleading  is  that  a  bill  wholly  defective  cannot  be  sustained  through  a 
supplemental  bill  founded  on  matters  arising  subsequently.  Ccindler  v. 
Pettit,  1  Paige,  168;  Pinch  v.  ArUhony,  10  Allen,  471, 477;  Mcmm  v.  Railr 
road  Co.y  10  Fed.  Rep.  334;  Muller  v.  EarU,  37  N.  Y.  Super.  Ct.  388. 
The  original  libelants,  had  they  accepted  the  tender,  would  have  been 
entitled  on  delivery  of  the  ore  to  a  dismissal  of  the  cross-libel,  with  costs 
up  to  that  time;  and  as  the  tender  was  not  followed  by  a  deposit  in  the 
registry,  in  accordance  with  rule  72  of  this  court,  it  would  have  had  no 
effect  upon  the  liability  for  the  subsequent  costs  upon  dismissal  of  the 
original  suit. 

The  counsel  for  the  cross-libelant,  apprehending  that  his  suit  might  be 
held  to  be  premature,  had,  after  the  tender,  again  arrested  the  vessel  in 
the  district  court  of  Massachusetts  for  the  refusal  to  deliver  after  tender; 
atid  thereupon  moved  here  for  leave  to  discontinue  the  cross-libel,  and 
pay  costs.     It  was  opposed  on  account  of  the  great  inconvenience  to  both 
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sides  to  try  the  case  in  Massachusetts.  The  motion  was  denied,  with 
leave  to  file  a  supplemental  libel  to  the  same  effect  as  the  libel  in  Massa- 
chusetts, and  the  supplemental  libel  was  to  be  treated  as  an  original 
libel  as  of  that  date.  Under  this  order  the  consignee  is  entitled  to'  have 
his  claim  to  damages  adjudicated  upon  its  merits. 

The  precise  nature  of  this  claim  of  damages  is  not  explained;  whether 
for  a  conversion  of  the  ore  by  refusal  to  deliver,  or  merely  for  damages 
for  its  detention.  Treating  the  claim  as  based  on  the  tender  and  demand 
made  on  May  10th,  I  thiqk  no  recovery  can  be  had,  either  as  for  a  con- 
version of  the  ore,  or  for  its  detention.  The  ore  was  at  that  time  in  the 
custody  of  the  law,  under  valid  process  in  a  pending  suit,  brought  bona 
fide  in  a  court  of  competent  jurisdiction.  Mr.  Marvel  had  full  notice  of 
the  suit,  and  easy  means  of  availing  himself  of  the  simple  remedies  pro- 
vided by  law.  The  libelants  were  merely  pursuing  a  supposed  legal  rem- 
edy in  the  usual  way.  There  was  no  intent  to  appropriate  the  goods  to 
the  libelants'  own  use  in  any  other  way  than  the  law  might  adjudicate, 
and  they  had  an  undoubted  lien  on  the  ore  all  the  time.  A  refusal  to  de- 
liver, under  such  circumstances,  was  plainly  no  evidence  of  conversion, 
nor  could  it  be  made  the  basis  of  an  independent  suit  of  any  kind.  The 
refusal  was  a  l^al  mistake;  but  not  such  a  legal  wrong  as  to  constitute  a 
basis  for  an  independent  suit  in  admiralty.  The  consignee  was  bound 
to  seek  his  relief  by  appearing  and  defending  in  the  original  suit,  and 
was  limited  to  the  ample  remedies  therein  afforded.  Stiles  v.  Davis,  1 
Black,  101;  HaU  v.  Waterbury,  5  Abb.  N.  C.  374. 

That  a  libelant  is  not  ordinarily  responsible  for  the  detention  of  a 
vessel  or  other  property  while  in  the  custody  of  the  law  under  valid  pro- 
ceedings in  reniy  though  the  libel  is  ultimately  dismissed  on  the  merits, 
has  been  repeatedly  adjudicated  by  the  highest  authority.  In  the  case 
of  The  EvangdiemoSy  12  Moore,  P.  C.  362,  where  the  wrong  vessel  was 
sued  for  a  collision,  and  was  detained  in  custody,  and  also  in  The  Strath- 
naver^  L.  R.  1  App.  Cas.  68,  67,  it  was  held  that  though  such  dam- 
ages, if  recoverable  at  all,  could  be  adjudged  in  the  admiralty  practice 
in  the  original  suit,  yet  no  such  damages  for  detention  while  in  custody 
could  be  given  in  the  absence  of  "proof  of  mala  fides^  or  malicious  negli- 
gence in  the  libelant."  In  the  present  case  there  was  neither  bad  faith, 
malice,  nor  gross  negligence.  The  same  rule  was  applied  by  Judge 
Choate  in  this  court  in  the  case  of  The  Addph,  6  Fed.  Rep.  114,  in  de^ 
dining  to  order  security  for  damages  by  detention  after  the  dismissal  of 
the  libel  against  a  vessel  still  in  custody,  during  the  10  days  allowed  for 
appeal,  on  the  ground  that  such  inconveniences  must  be  suffered  in  cases 
free  from  malice  or  bad  faith,  and  that  the  rules  providing  for  the  release 
of  the  res  on  stipulation,  or  for  its  sale,  were  all  the  relief  designed  by 
the  rules  of  the  supreme  court  against  the  hardship  of  arrest.  In  the 
case  of  The  Perij  Lush.  643,  Dr.  Lushington  also  refused  to  order  security 
for  damages  during  detention. 

It  is  urged  that  the  ore  brought  at  the  oele  pendente  lite  about  $900 
less  than  its  market  value;  and  that,  as  the  suit  was  improperly  brought,, 
the  libelant  in  the  original  libel  ought  to  make  good  that  loss.     But  it  is 


Digitized  by 


Google 


42  FEDERAL  REPORTER,  Vol.  38. 

clear  that  this  claim  stands  upon  at  least  no  greater  equity  than  a  claim 
for  detention.  The  sale  was  the  act  of  the  court  in  a  somewhat  higher 
sense  Jhan  the  arrest  under  process,  since  the  sale  could  only  be  had  upon 
a  special  order.  But  both  claims  are  excluded  by  the  same  principle 
that  allows  a  party  to  resort  bona  fide  to  the  proper  tribunals  for  the  en- 
forcement of  his  supposed  rights,  without  other  liability,  in  case  of  fail- 
ure, than  the  law  itself  prescribes. 

The  general  rule  is  that  damages  to  person  or  property  arising  in  the 
progress  of  a  suit  regularly  instituted  in  good  faith,  and  under  the  pro- 
cess of  a  court  having  jurisdiction,  are  not  recoverable  beyond  the  taxa- 
ble costs  and  expenses,  unless  the  law  has  specially  required  security  for 
damages  also.     Upon  this  point  Judge  Cooley  says: 

*'Itisthe  lawful  right  of  every  man  wbo  believes  he  has  a  just  demand 
against  another  to  institate  a  suit  and  endeavor  to  obtain' the  proper  redress. 
*  *  *  To  compel  him,  as  the  penalty  for  instituting  a  suit  he  cannot 
sustain,  to  pay  the  costs  of  the  defense,  is  generally  all  that  is  just,  and  is 
sufficient  to  make  persons  cautious  about  instituting  suits  which  they  have 
reason  to  believe  are  baseless.''    Cooley,  Torts,  (2d  Ed.)  207. 

The  exceptions  are  where  the  process  is  void,  or  has  been  vacated,  for 
being  irregularly  issued;  or  where  the  suit  or  prosecution  was  instituted 
maliciously  and  without  probable  cause,  or  in  bad  faith,  which  amounts 
to  a  willful  abuse  of  the  right  to  sue,  {Fischer  v.  Langbein,  103  N.  Y. 
84,  8  N.  E.  Rep.  251;  Marks  v.  Toumsend,  97  N.  Y.  590;  Landt  v.  Hilts, 
19  Barb.  283;  Haydm  v.  Shed,  11  Mass.  500;  Barker  v.  Stetscm,  7  Gmy, 
53;  Langford  v.  Railroad  Cb.,  144  Mass.  431, 11  N.  E.  Rep.  697;)  and  the 
malice  or  want  of  probable  cause  must  be  alleged  and  proved,  {Godin  v. 
WUcock,  2  Wils.  302,  307;  Cardival  v.  Simthy  109  Mass.  158.)  Here 
nothing  of  that  kind  is  pleaded  or  proved. 

In  common-law  suits  no  bond  was  formerly  required  to  be  given  for 
the  arrest  of  a  defendant  or  an  attachment  of  his  goods.  T^dd.  Pr. 
Bonds,  as  well  as  security  for  damages,  were  step  by  step  required  in  this 
state  by  the  acts  of  1824  and  1831,  and  by  the  Revised  Statutes,  (1  Rev. 
Laws  N.  Y.  c.  49,  §  7;  2  Rev.  St.  *4,  §  12,  Id.  *280  §  29;  BenneUt  v. 
Brown,  4  Comst.  254;  Act  April  26,  1831,  §  36;)  and  on  dismissal  only 
the  legal  "costs  and  expenses"  were  recoverable,  unless  the  statutory  bond 
included  "damages."  Van  Hovenburgh  v.  Case,  4  HiU,  541;  Dunning  v. 
Humphrey,  24  Wend.  31;  Oroat  v.  Gillespie,  26  Wend.  383;  Earl  v. 
Spooner,  3  Denio,  246. 

*  There  is  no  suggestion  in  this  case  that  the  sale  pendente  lile  was  not 
fairly  made;  and,  being  under  a  valid  order  of  the  court,  it  protects  all 
parties  equally  with  the  purchaser,  who  acquired  title  under  it.  The 
Trenton,  4  Fed.  Rep.  657,  and  cases  cited.  When  the  process  is  void, 
trespass  or  trover  lies;  and  of  course  the  full  value  may  then  be  recovered, 
because  the  process  affords  no  justification.  Drake,  Attachm.  §  1856.; 
Wehle  V.  BuOer,  61  N.  Y.  245. 

But  mere  dismissal  of  the  original  suit,  or  a  reversal  on  appeal,  on 
grounds  not  affecting  the  jurisdiction,  do  not  affect  the  validity  or  regu- 
larity of  the  original  process,  or  of  sales  pendente  lite.     Story,  ConH.  Laws, 
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§§  592,  593;  Stringer  v.  Inmrance  Co,,  L.  R.  4  Q.  B.  676;  Castriqae  v. 
Imrie^  L.  R.  4  H.  L.  427:  Groat  v  GiUe8pie,  Earl  v.  SpooneVy  supra. 

In  admiralty  causes,  in  cases  like  the  present,  there  arespeciaJ  grounds 
for  denying  any  such  damages.  The  sale  was  made  to  prevent  the  prop- 
erty being  eaten  up  by  charges.  The  result  of  the  suit  was  uncertain, 
and  the  sale  was  presumably  for  the  benefit  of  all  interested.  PoUard  v. 
Baker,  101  Mass.  269.  The  owner  had  personal  notice,  not  only  of  the 
original  arrest,  but  of  the  application  to  sell.  His  proctors,  after  .several 
postponements,  finally  did  not  appear  to  oppose  the  motion.  Had  he 
desired  to  avert  a  sale,  as  he  was  entirely  responsible,  it  was  easy  for 
him  at  any  moment  to  obtain  a  release  of  the  goods  by  the  usual  prac- 
tice of  the  court,  upoa  giving  a  bond  to  the  marshal  under  the  act  of 
1845,  without  the  payment  of  any  charges  whatever,  {The  Oeorgeanna, 
31  Fed.  Rep.  405,)  or  by  stipulation  given  under  rule  10  of  the  supreme 
court.  As  he  voluntarily  abstained  from  availing  himself  of  these  simple 
and  perfect  remedies,  a  court  of  admiralty,  which  acts  upon  equitable 
principles,  ought  not  to  entertain  a  suit  for  alleged  damages  that  have 
thus,  in  effect,  been  voluntarily  incurred.  He  was  bound  to  pursue  the 
remedies  provided,  or  abide  the  result.  The  Adolph,  5  Fed.  Rep.  114; 
Stringer  v.  Inmrance  do.,  L.  R.  4  Q.  B.  691.  If  such  suits  were  to  be  en-, 
tertained  and  damages  given,  it  would  virtually  put  an  end  to  libels  in 
rem  upon  bona  fide  controversies;  since  no  responsible  person  could  safely 
venture  to  arrest  the  res,  if  through  some  mistake  of  law  or  fact,  as  might 
be  subsequently  determined,  he  must  respond  for  all  consequential  dam- 
ages that  might  arise  in  the  progress  of  the  cause  without  his  fault. 
Great  temptations  to  fraud  would  also  be  offered  through  purchases  by 
the  claimants  at  low  prices,  under  cover  of  other  nominal  purchasers,, 
while  large  damages  would  still  be  demanded.  Had  the  claimants  in 
the  cross-libel  against  the  Scandinavia  left  her  in  custody  and  allowed 
her  to  be  sold,  instead  of  bonding  her  in  accordance  with  the  usual  prac- 
tice, a  much  larger  claim  of  consequential  damage  might  probably  have 
been  presented  against  the  cross-libelant. 

The  absence  of  authority,  however,  even  in  common-law  suits,  for  the 
allowance  of  any  such  damages  except  for  want  of  jurisdiction,  or  for 
malice  or  bad  faith,  neither  of  which  exists  here,  is  conclusive  proof  that, 
in  the  absence  of  statutory  provision,  no  such  right  exists;  and  more 
clearly  still  it  cannot,  under  the  existing  rules,  be  properly  admitted  in 
the  law  and  practice  of  the  admiralty.  The  supplemental  cross-libel, 
treated  as  an  original  suit,  must  therefore  be  dismissed,  with  costs. 

The  entire  proceeds  of  the  ore  having  been  applied  either  to  the  pay- 
ment of  the  freight,  ($804.72,)  which  was  a  lien  upon  it,  or  to  the  fees, 
costs,  and  charges  attending  the  arrest,  custody,  and  sale  of  it,  the  con- 
signee is  entitled  to  tax  all  these  costs  and  charges  against  the  libelants 
as  a  part  of  his  costs  on  the  dismissal  of  the  original  libel.  The  libel- 
ants are  not  entitled  to  interest  on  freight  in  consequence  of  their  refusal 
of  the  tender  made  to  them.  The  amount  paid  from  the  fund  on  account 
of  freight  was  $928.17.  As  interest  is  not  allowed,  this  was  $123.45 
too  much;  and  the  claimant  is  therefore  entitled  to  a  decree  for  the  ex- 
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cess,  with  interest  from  December  24, 1887,  the  date  of  payment.  The 
disbursements  for  the  arrest  and  sale  of  the  ore  amount  to  $409.87. 
From  this  must  be  deducted,  however,  $24  for  six  days  at  the  rate  of 
$4  per  day,  part  of  the  item  of  $120  paid  out  of  the  fund  for  the  use  of 
the  canal-boat.  The  libelants  having  discharged  the  ore  into  the  lighter 
at  the  claimants'  request,  the  charge  for  the  use  of  the  boat  until  th« 
freight  was  tendered  on  the  10th  was  a  legal  charge  against  the  ore;  and, 
if  paid  by  the  libelants,  it  would  be  added  to  their  lien  for  freight. 
Brittan  v.  Bamahy^  mpra.  Being  paid  from  the  fund,  it  is  paid  by  Mr. 
Marvel,  to  whom  it  is  properly  chargeable.  This,  with  $2.40  interest 
included  in  that  payment,  leaves  $383.47  to  be  taxed  for  these  items  in 
favor  of  the  claimant  in  the  original  libel,  besides  any  other  taxable  dis- 
bursements. 

Both  libels  are  dismissed,  with  costs.      Decrees  may  be  entered  as 
above. 


Anderson  v.  The  E.  6.  Ward,  Jb. 

rCHreuU  Court  B.  D,  LouUiawi,    February  15,  1889.) 

1.  SmppnTO— LiABiLiTT  of  Vessel  fob  Tort— Admiralty— Jubibdictiow. 

Where  a  Bteam-Bhip  is  given  the  key-berth  in  a  wharf  previously  occupied  by 
another,  and  the  latter  is  moored  outside,  with  no  means  of  communication 
with  the  wharf  other  than  across  the  deck  of  the  inner  vessel,  negligence  in 
permitting  the  deck  of  the  inner  yessel  to  be  in  a  condition  unsafe  ifor  passing 
oyer  it  to  the  outside  yessel  is  a  marine  tort,  within  the  Jurisdiction  of  the  ad- 
miralty courts. 

8.  SaHB— OONTRXBUTORT  KeGLIGEKCB. 

The  hatchway  of  a  fruit  yessel  occupying  the  key-berth  la  a  wharf,  and  hav- 
ing another  vessel  moored  outside,  was  open  in  the  night,  according  to  cus- 
tom, but  had  a  coaming  of  about  13  inches,  and  was  lighted  by  a  lamp  from 
the  mast  at  one  end.  The  deck  was  well  lighted  by  electric  lights  on  shore, 
and  had  across  it  from  the  gangwa;jr  a  clear  passage  way  of  6  feet,  over  which 
was  a  lamp.  Libelant,  while  intoxicated,  and  attempting  to  cross  the  deck  to 
the  outside  vessel,  to  which  he  belonged,  fell  into  the  hatchway,  and  was  in- 
jured.   Held,  that  he  was  guilty  of  contributory  negligence. 

In  Admiralty.    Libel  for  damages.    On  appeal  from  district  court. 
Libel  by  Peter  Anderson  against  the  steam-ship  E.  B.  Ward,  Jr.,  for 
damages  for  negligence.     Decree  for  claimant,  and  libelant  appeals. 
H.  H,  Bryan  and  A.  (7.  Levois,  for  appellant. 
J.  W.  Ourley^  Jr.^  for  appellee. 

Pardee,  J.  On  the  16th  day  of  May,  1887,  the  steam-ship  E.  B. 
Ward,  Jr.,  loaded  with  fruit,  came  into  the  port  of  New  Orleans,  and 
moored  at  the  fruit  wharf  at  the  foot  of  Calliope  street.  The  place  just 
before  was  occupied  by  the  steam-ship  Marmion,  also  engaged  in  the 
fruit  trade,  which,  being  unloaded,  was  moved  out,  the  Ward  was  given 
the  key-berth,  and  the  Marmion  was  moored  just  outside  and  to  the  Ward. 
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Under  these  circumstances,  the  only  method  of  passing  from  the  steam- 
ship Marmion  to  the  wharf  was  across  the  deck  of  the  steam-ship  Ward. 
The  unloading  of  the  Ward  was  commenced,  and  it  was  followed  up  un- 
til about  half  after  10  o'clock  at  night,  when  three-quarters  of  the  cargo 
were  unloaded,  and  the  workmen  quit  for  the  day.  The  libelant,  a  mar- 
iner on  board  the  Marmion,  with  five  companions,  left  the  Marmion  about 
6  or  7  o'clock,  and  went  ashore,  across  the  Ward.  He  returned  with  one 
Carperson,  about  11  o'clock  at  night.  Carperson  climbed  up  on  the 
Ward,  went  across  in  safety,  and  without  trouble.  The  libelant,  follow- 
ing him,  fell  into  an  open  hatchway,  and  received  serious  injuries.  He 
was  taken  up  unconscious,  and  carried  to  the  Charity  hospital,  where, 
after  treatment  about  eight  days,  he  was  discharged.  He  brings  a  libel 
against  the  steam-ship  Ward  to  recover  damages  for  his  injuries,  which 
he  charges  were  solely  due  to  the  gross  and  culpable  negligence,  and  want 
of  care,  on  the  part  of  the  officers  and  crew  of  said  steam-ship  Ward,  in 
that  they  left  open  the  hatchway,  and  had  no  guard-light,  or  any  sign  or 
indication  that  the  said  hatchway  was  open;  and  he  allies  the  night 
was  dark,  and  it  was  impossible  for  any  one  to  know  that  the  hatchway 
was  open.  To  Ihis  libel  the  claimants  filed  an  exception  to  the  juris- 
diction of  the  court,  on  the  ground  that  the  libel  set  forth  no  admiralty  or 
maritime  cause  of  action;  that  libelant  had  no  contract  or  connection  with 
the  said  vessel  of  any  nature  whatever;  that  the  alleged  accident  occurred 
in  port,  and  not  at  any  place,  time,  or  in  any  manner  which  could  give 
jurisdiction  in  admiralty  to  hear  and  determine  any  claim  made  in  con- 
sequence or  growing  out  of  the  alleged  accident.  This  exception  was 
overruled  by  the  district  court,  and  thereupon  the  claimant  answered, 
denying  all  n^ligence, — alleging  that  the  proper  and  sufficient  lights  were 
kept  on  the  Ward,  showing  this  open  hatch;  that'  the  hatchway  was 
plainly  visible,  and  there  was  ample  room  to  pass  over  the  vessel  with- 
out obstruction;  and  that  all  usual  and  necessary  precautions  were  taken 
by  the  officers  and  crew  of  the  said  steamer  £.  B.  Ward,  Jr.  The  an- 
swer also  alleged  carelessness  and  reckless  behavior  on  the  part  of  the  libel- 
ant, and  reiterated  the  same  plea  to  the  jurisdiction  as  contained  in  the 
overruled  exception. 

The  claimant's  argument  on  the  exception  is  that,  as  the  Ward  was 
moored  to  the  wharf,  and  the  Marmion  moored  to  the  Ward  outside,  and 
that,  as  there  were  no  business  relations  between  the  Marmion  and  the 
Ward,  that,  as  to  the  officers  and  crew  of  the  Marmion,  the  Ward  was  a 
mere  extension  of  the  wharf,  and  that  no  maritime  obligations  existed  on 
the  part  of  the  Ward  to  furnish  safe  passage  to  the  crew  of  the  Marmion 
between  that  ship  and  the  shore.  The  case  is  very  similar  to  that  of 
Leathers  v.  Blemng,  105  U.  S.  626,  where  it  was  held: 

"Jarisdictlon  in  admiralty  is  not  ousted  by  tbe  fact  that  when  the  wrong 
was  done  on  the  vessel  by  the  negligence  of  her  master  she  had  completed  her 
voyage,  and  was  securely  moored  at  the  wharf  where  her  cargo  was  about  to 
t>e  discharged.  The  fact  that  she  was  securely  moored  to  the  wharf,  and  had 
communication  with  the  shore  by  a  gang-plank,  did  not  make  her  a  part  of  the 
land,  or  deprive  her  of  the  character  of  a  water-borne  vessel. " 
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When  the  Ward  took  the  key-berth,  previously  occupied  by  the  Mar- 
mion,  and  the  Marmion  was  moored  outside,  with  no  other  means  of 
communication  with  the  wharf  than  across  the  decks  of  the  Ward,  ac- 
cording to  custom,  and  necessarily,  the  master  of  the  Ward  permitted 
and  invited  the  oflScers  and  crew  of  the  Marmion  to  go  to  and  from  the 
shore  across  the  decks  of  the  Ward.  Under  these  circumstances,  the  re- 
lation of  the  master  and  of  his  owners  to  the  libelant  was  such  as  to  cre- 
ate a  duty  on  them  to  see  that  the  libelant  was  not  injured  by  the  negli- 
gence of  the  master.  On  the  facts  made  by  the  libel  there  was  a  breach 
of  that  duty,  and  by  the  n^ligence  of  the  master  such  breach  constituted 
a  maritime  tort,  of  which  the  district  court  had  jurisdiction.  The  ex- 
ception to  the  jurisdiction  was  properly  overruled. 

The  evidence  submitted  in  the  case  shows  that  the  practice  and  cus- 
tom on  vessels  loaded  with  fruit  are  to  keep  the  hatches  open  at  all  times 
when  the  weather  will  permit,  in  order  that  no  damage  shall  result  to  the 
fruit,  and  that,  in  accordance  therewith,  the  hatchway  on  the  Ward  was 
left  open  and  uncovered  at  the  time  of  the  accident  to  libelant.  The  evi- 
dence also  shows  that  the  hatchway  had  a  coaming  of  about  12  inches, 
and  was  lighted  by  a  lamp  hanging  from  the  mast  at  one  end  of  the  hatch- 
way;  that  there  was  a  clear  passage-way  of  5  feet  from  the  gangway  across 
the  deck  of  the  Ward;  that  the  deck  of  the  Ward  was  wdl  lighted  with 
the  electric  lights,  which  stood  near  by  on  the  shore,  (so  much  so  that  dur- 
ing the  progress  of  unloading  the  quality  of  fruit,  as  it  came  from  the  hold 
of  the  Ward,  could  be  detected;)  and  that  immediately  over  the  passage- 
way, leading  from  the  gangway  of  the  Ward  to  the  Marmion,  a  lamp  was 
hung.  The  weight  of  the  evidence  is  to  the  effect  that  the  libelant,  when 
he  went  aboard  the  Ward  to  cross  over  to  the  Marmion,  was  intoxicated; 
BO  much  so,  that  he  had  to  climb  the  gang-plank  on  his  hands  and  knees, 
and  that  his  walk,  when  on  the  Ward,  was  irregular  and  uncertain.  Un- 
der this  evidence  it  is  difficult  to  find  that  the  master  or  owners  of  the 
Ward  were  guilty  of  any  n^ligence  leading  to  the  accident  complained 
of;  but  it  is  unnecessary  to  go  particularly  into  the  matter,  because,  un- 
der the  evidence,  the  libelant  contributed  by  his  own  carelessness  and 
negligence  to  the  injury  he  received.  This  was  the  view  tfliken  of  the 
case  by  the  district  court,  whose  decree  will  be  affirmed.  Let  the  de- 
cree be  entered. 
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Crawford  v.  The  Wells  City.* 
(Diairict  Court,  E,  D.  New  Tcrk.    February  8.  1889.) 

1.  Master  Ain>  Sbryant— Injury  to  Stbtbdore— Negligence— Liability  of 
Vessel. 

Libelant  was  engaged  in  trimming  grain  under  the  batch  in  the  hold  of  a 
yessel,  when  seamen  placed  the  hatch-cover  on.  Libelant  stood  aside  while 
the  cover  was  being  put  on,  but  afterwards  resumed  work  on  the  mate's  or- 
der. Two  of  the  seamen  then  attempted  to  spring  the  hatch-covers  together, 
when  one  cover,  which  was  greasy,  slipped,  and  fell  upon  the  libelant,  caus- 
ing injuries  for  which  this  suit  was  brought.  Held,  that  the  vessel  was  liable 
for  libelant's  damage. 

8.  Same— Fellow-Servant— Grain-Trimmer  and  Sailor. 

A  grain-trimmer,  employed  by  a  contractor  to  assist  in  trimming  the  grain 
with  which  a  vessel  is  being  loaded,  is  not  the  fellow-servant  of  a  sailor  on 
the  ship.s 

In  Admiralty. 

Action  for  personal  injuries  received  by  libelant,  while  engaged  in 
trimming  grain  in  the  hold  of  the  steam-ship  Wells  City,  through  the 
falling  upon  him  of  one  of  the  ship's  hatch-covers. 

John  L  AUeiXy  for  libelant. 

E,  B.  ConverSf  for  the  steam-ship. 

Benedict,  J.  This  action  is  brought  to  recover  damages  for  injuries 
received  by  the  libelant  while  he  was  engaged  in  trimming  grain  in  the 
hold  of  the  steam-ship  Wells  City,  through  the  falling  upon  him  of  one 
of  the  ship's  hatch-covers.  The  libelant  was  a  grain-trimmer,  employed 
by  a  contractor  to  work  in  trimming  the  cargo  of  grain  then  being  loaded 
on  board  the  steam-ship.  At  the  time  of  the  accident  the  trimming 
was  finished  all  but  leveling  off  the  grain  under  the  hatch.  The  spout 
had  been  removed,  and,  as  it  was  raining  hard,  the  mate  of  the  ship  di- 
rected three  of  the  crew  to  put  on  the  hatch-covers.  The  mate  was  at 
the  time  in  the  hold  with  the  libelant.  Wlien  the  placing  of  the  covers 
in  position  was  commenced,  warning  seems  to  have  been  given  to  the 
men  in  the  hold,  and  they  stepped  out  from  under  the  hatch  in  order 
to  be  out  of  danger.  While  they  were  out  of  the  hatch,  the  covers  were 
all  put  in  position,  and  thereby  the  hold  was  so  darkened  as  to  indicate 
to  persons  below  that  the  covers  were  in  place.  Accordingly  the  mate 
motioned  the  libelant  that  it  was  time  for  him  to  resume  work,  and  the 
libelant,  with  others,  thereupon  stepped  back  into  the  hatch,  to  conclude 
his  work  of  trimming  the  grain  in  the  hatchway.  After  the  men  had 
stepped  l)ack  under  the  hatch,  however,  two  of  the  sailors  undertook  to 
spring  two  of  the  hatch-covers  together;  the  covers  having  failed  to  go 
home  when  laid  down.     In  doing  this,  one  of  the  men.  lifted  one  of  the 

1  Reported  by  Bdward  G.  Benedict,  Esq.,  of  the  New  York  bar. 

*A8  to  who  are  fellow-servants  within  the  rule  exempting  the  master  from  liability 
to  one,  for  injuries  caused  by  the  negligence  of  another,  see  Railway  Co.  v.  Welch, 
(Tex.)  10  B.  W.  Rep.  529,  and  note;  SuUivan  v.  RaUroad  Co.,  (N.  T.)  20  N.  B.  Bep.  669, 
and  note;  Wolcott  v.  Btudebaker,  84  Fed.  Rep.  8,  and  note. 
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covers,  and  the  other  lifted  the  other,  and  placed  their  edges  together. 
Each  cover  weighed  about  70  pounds,  and  they  were  very  greasy  at  the 
time,  owing  to  the  dampened  dust  arising  from  the  grain.  While  the 
covers  were  thus  being  sprung  together,  one  of  them  slipped,  and  fell 
into  the  hold  below,  striking  the  libelant,  and  causing  the  injuries  for 
which  he  now  sues. 

Several  points  are  made  on  the  part  of  the  defense.  One  is  that  the 
libelant  was  at  the  time  of  the  accident  the  servant  of  the  claimant,  en- 
gaged in  a  common  employment  with  the  sailors  who  undertook  to  place 
the  cover  in  position,  and  therefore  cannot  recover  for  negligence  of  a 
fellow-servant.  Upon  this  point  my  opinion  is  that  the  relation  of  fel^ 
low-servant  did  not  exist  between  the  libelant  and  the  mate  who  directed 
the  placing  of  the  covers,  or  between  the  libelant  and  the  seamen  who 
were  engaged  in  handling  the  covers  at  the  time  the  cover  fell. 

Next,  it  is  contended  that  the  libelant's  injuries  are  attributable  to  his 
own  carelessness,  because  he  resumed  work  under  the  hatch  before  the 
adjustment  of  the  hatch-covers  was  completed.  But  when  the  hatch- 
covers  were  placed  in  position  so  as  to  exclude  the  light  from  those  be- 
low, the  libelant,  in  absence  of  notice  to  the  contrary,  was  entitled  to 
assume  that  the  adjustment  of  the  hatch-covers  had  been  completed,  and 
especially  so  when  the  mate  who  had  directed  the  placing  of  the  hatch- 
covers  indicated  to  him  that  it  was  time  for  hini  to  resume  his  work  in. 
the  hatch,  tn  my  opinion,  the  libelant  was  not  guilty  of  negligence  in 
being  under  the  hatch  under  the  circumstances. 

Third,  it  is  contended  on  the  part  of  the  claimant  that  it  is  not  shown 
that  the  falling  of  the  hatch  was  caused  by  negligence.  Upon  this  point 
my  opinion  is  also  adverse  to  the  claimant.  The  evidence,  as  I  under- 
stand it,  shows  negligence  in  the  performance  of  the  ship's  work  of  put- 
ting on  the  hatch-covers.  The  negligence  consisted  in  attempting  to 
handle  the  cover  by  a  single  man,  instead  of  by  two.  The  cover  was 
greasy,  and  liable  to  slip,  and  in  case  of  any  slip  it  would  be  impossible 
for  a  single  man  to  hold  it,  weighing,  as  it  did,  some  70  pounds.  It 
was,  in  my  opinion,  negligence  for  a  single  man  to  attempt  to  handle 
the  cover  while  springing  it  home  under  such  circumstances,  and  espe- 
cially was  it  negligence  to  do  so  without  warning  to  the  men  in  the  hatch, 
after  the  covers  had  been  once  laid  down  in  such  a  position  as  to  indi- 
cate to  the  men  below  that  the  covers  were  in  place.  The  libelant,  in- 
stead of  being  warned,  was,  in  legal  effect,  notified  by  the  mate  that  the 
covers  were  in  place.  Under  such  circumstances,  I  think  it  must  be 
held  that  negligence  on  the  part  of  the  ship  has  been  shown,  and  under 
the  principles  stated  in  the  case  of  The  Kate  Ginn,  2  Fed.  Rep.  -241,  af- 
firmed by  the  circuit  court,  8  Fed.  Rep.  719,  the  libelant  is  entitled  to 
recover  his  damages  of  the  vessel  herself.  Let  there  be  a  decree  in  favor 
of  the  libelant,  with  a  reference  to  ascertain  the  amount  of  the  damages 
sustained. 
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RoBisoN  V,  Hardy  et  d. 

{Circuit  Court,  2^.  D.  lUtnois,    March  18, 1889.) 

Removal  of  Causeb— Local  Prejodice— AFPiDAvrr. 

An  affldayit  for  the  removal  of  an  action  for  false  impHsonment  from  the 
circuit  court  of  Cook  county,  111,,  to  the  United  States  circuit  court,  alleged 
that  there  had  been  four  long  jury  trials  involving  these  matters  before 
the  circuit  court  of  Cook  county,  a  hearing  before  a  justice  of  the  peace, 
the  grand  jury,  the  appellate  court,  and  the  directors  of  the  board  of  trade ; 
that  the  case  involved  the  manner  of  doing  business  on  the  board  of  trade  ; 
that  it  had  caused  a  >2:r'eat  deal  of  talk  around  the  court-house,  and  had  be- 
come widely  known  ;  that  many  warehousemen,  elevator  men,  brokers,  com- 
mission men,  and  many  thousands  of  people  in  and  around  Cook  county  had 
discussed  it,  and  that  through  the  influence  of  plaintiff  and  his  friends,  de- 
fendants believed  a  prejudice  had  grown  up  against  them,  who  were  non-res- 
idents. Held  that,  as  the  Illinois  statute  provides  that  a  cause  may  be  re- 
moved for  local  prejudice  to  some  other  court  of  competent  jurisdiction  in 
some  other  convenient  county,  to  which  there  is  no  valid  objection,  the  ex- 
istence of  prejudice  was  not  suflBciently  shown  to  justify  removal  to  the  fed- 
eral court ;  the  affidavit  shows  that  the  prejudice  is  confined  mainly,  if  not 
entirely,  to  Cook  county. 

Application  for  Removal. 

M.  8.  Eobinsorij  in  pro.  per. 

Buibee,  Ahrens  &  Decker,  for  defendants. 

Blodgett,  J.  This  is  an  application  to  this  court  for  nn  order  for  the 
removal  of  this  case  from  the  circuit  court  of  Cook  county,  in  the  state 
of  Illinois,  where  the  same  was  commenced,  to  this  court,  on  the  ground 
of  prejudice  or  local  influence  against  the  defendants, — the  defendants 
being  citizens  of  the  state  of  Indiana,  and  the  plaintiff  a  citizen  of  the 
state  of  Illinois.  In  Malone  v.  Railroad  Co,,  35  Fed.  Rep.  62e5,  it  was 
held  by  Mr.  Justice  Hablan  that  the  "circuit  courts  of  the  United  States 
cannot  take  cognizance  of  a  case  pending  in  a  state  court  upon  the  ground 
of  prejudice  or  local  influence  against  the  defendant,  a  citizen  of  another 
stale,  unless  the  circuit  court  in  some  proper  way  finds  as  a  fact  that  such 
prejudice  or  local  influence  exists;"  and  the  question  is  whether  the  de- 
fendants have  made  such  proof  as  brings  the  application  for  removal  within 
the  principle  laid  down  by  the  learned  justice.  The  suit  is  an  action 
on  the  case  for  false  imprisonment,  the  declaration  charging,  in  sub- 
stance, that  the  defendants  wrongfully,  maliciously,  and  without  prob- 
able cause,  caused  the  arrest  of  the  plaintiff  under  certain  proceedings 
instituted  pursuant  to  the  criminal  laws  of  the  state  of  Illinois.  The 
second  section  of  the  act  of  congress  approved  March  3,  1887,  in  r^ard 
to  the  removal  of  cases  from  the  state  to  the  federal  courts,  as  the  same 
is  corrected  and  explained  by  the  act  of  August  13,  1888,  provides  for 
the  removal  of  causes  from  the  state  courts  to  the  circuit  courts  of  the 
United  States,  where  the  citizenship  will  allow  the  same,  when  it  shall 
be  made  to  appear  to  said  circuit  court  that  from  prejudice  or  local  influ- 
ence the  defendant  will  not  be  able  to  obtain  justice  in  such  state  court, 
or  in  any  other  state  court  to  which  said  defendant  may,  under  the  laws 
v.38F.no.2— 4 
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of  the  state,  have  the  right,  on  account  of  such  prejudice  or  local  influ- 
ence, to  remove  the  said  cause;  and  the  statute  of  the  state  of  Illinois 
in  regard  to  the  change  of  venue  of  causes  provides  that  "where  either 
party  shall  fear  that  he  will  not  receive  a  fair  trial  in  the  court  in  which 
the  suit  or  proceeding  is  pending  because  the  inhabitants  of  the  county 
are,  or  the  judge  is,  prejudiced  against  him,  or  the  adverse  party  has  an 
undue  influence  over  the  minds  of  the  inhabitants,"  the  court  may 
change  the  venue  of  the  case  to  some  other  court  of  competent  jurisdic- 
tion in  some  other  convenient  county  to  which  there  is  no  valid  objection. 
Rev.  St.  111.  c.  146,  §  1.  The  affidavit  filed  in  support  of  the  petition 
for  removal  sets  out,  quite  at  length,  the  commencement  and  prosecution 
of  several  suits  at  law  between  the  parties  to  this  suit,  and  the  trial  of 
those  causes  before  the  circuit  court  of  Cook  county,  and  a  hearing  be- 
fore the  arbitration  committee  of  the  Chicago  board  of  trade,  and  a  trial 
before  a  justice  of  the  peace,  and  then  proceeds : 

'* Affiants  further  show  that  the  four  long  jury  trials  involving  these  mat- 
ters in  the  circuit  court  of  this  county,  and  the  hearing  before  Justice  Lyon, 
before  the  grand  jury,  before  the  directors  of  the  board  of  trade,  and  before  the 
appellate  court,  and  the  various  interlocutory  bearings  and  motions  for  new  tri- 
als, have  each  made  a  great  deal  of  talk  and  comment  about  the  court-house 
in  this  city,  and  in  this  county,  and  on  the  board  of  trade  in  this  city,  and 
a  very  large  number  of  jurymen  have  been  questioned  and  have  heard  the 
case,  and  that  the  case  has  become  very  widely  known  and  understood,  and 
there  has  been  a  great  deal  of  talk  about  it  on  the  board  of  trade.  That  the 
questions  involved  affected  the  manner  of  doing  business  on  the  Chicago  board 
of  trade,  and  especially  the  greatest  thing  of  all  was  on  the  question  of  *  ring- 
ing up  *  trades;  *  *  *  and  many  warehousemen,  elevator  men,  brokers, 
commission  men,  and  many  thousands  of  people  in  this  county,  and  even  the 
surrounding  counties,  who  have  known  of  this  case,  have  discussed  it,  and 
affiants  believe  that  through  the  influence  of  Robison  and  his  friends  and  other 
warehousemen,  commission  merchants,  brokers,  family  associations,  and  bus- 
iness associations,  a  prejudice  ha^  grown  up  against  defendants,  who  reside 
in  Indiana,  and  who  have  no  means  of  counteracting  or  overcoming  such  in- 
fluence, so  tliat  prejudice  exists  in  Cook  county  and  the  adjoining  counties  to 
such  an  extent  that  these  defendants  do  not  and  cannot  obtain  a  fair  and  im- 
partial hearing  in  the  county  of  Cook,  or  in  the  state  court  of  Cook  county,  or 
in  any  county  to  which  said  cause  could  be  removed  by  change  of  venue  un- 
der the  state  laws." 

While  the  allegations  in  this  affidavit  are  perhaps  broad  enough  to 
bring  the  case  within  the  letter  of  the  statute  as  to  the  existence  of  prej- 
udice and  local  influence  adverse  to  the  defendants  in  Cook  county  and 
any  county  to  which  the  cause  may  be  removed  under  the  state  laws,  a 
careful  analysis  of  the  reasons  assigned  for  the  existence  of  this  prejudice 
and  local  influence  shows  very  clearly  that  it  is  confined  mainly,  if  not 
entirely,  to  the  county  of  Cook,  where  tliese  former  trials  have  taken 
place,  and  that  it  does  not  necessarily  and  properly  exist  in  any  of  the 
adjoining  counties  outside  of  Cook  county  and  the  city  of  Chicago.  I 
can  hardly  understand  that  the  trials  of  the  several  controversies  be- 
tween these  parties  in  the  local  courts  of  Cook  county  could  have  created 
so  widespread  a  knowledge  of  the  merits  of  this  case,  or  caused  indiffer- 
ent persons  to  have  taken  sides  upon  the  same  to  such  an  extent  as  to 
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prevent  the  defendants  from  obtaining  a  fair  and  impartial  trial  in  some 
convenient  county  of  the  state  to  which  the  court,  under  the  state  law, 
might  send  the  cause.  The  influence  of  the  plaintiff  and  of  his  associates 
upon  the  Chicago  board  of  trade  could  hardly,  in  the  nature  of  things,  be 
felt  beyond  the  immediate  locality  where  the  board  of  trade  does  busi- 
ness and  the  city  of  Chicago.  I  can  hardly  deem  it  possible  that  public 
opinion  could  have  been  so  far  prejudiced  against  these  defendants  by 
anything  which  might  have  occurred  in  the  progress  of  this  litigation  in 
the  state  courts  as  to  have  reached  the  adjacent  counties,  or,  in  the  lan- 
guage of  the  law,  "the  convenient''  counties  of  the  state  to  which  the  court 
might  send  this  cause  for  trial,  on  being  satisfied  that  the  defendants 
cannot  obtain  a  fair  trial  in  Cook  county.  I  do  not,  therefore,  think 
that  the  existence  of  prejudice  or  local  influence  against  the  defendants 
is  shown  to  exist,  as  a  matter  of  fact,  to  such  an  extent  as  to  justify  this 
court  in  taking  cognizance  of  the  case.  The  motion  for  a  certiorari  to  re- 
move the  cause  from  the  state  court  to  this  court  is  therefore  overruled. 


Patghin  v.  Hunter  et  aL 
((Xrcuit  Court,  K  D,  WUwMin.    March  10. 1889.> 

L  Removal  of  Causes— Sefarable  Controversy— Joint  Parties. 

Separate  answers  tendering  separate  issues  interposed  by  defendants  sued 
Jointlv  do  not  create  separable  controversies,  witnin  the  meaning  of  the  re- 
moval acts.  J 

8.  Sai4e— Non-Service  of  Joint  Defendant. 

Where,  in  a  suit  against  a  resident  living  within  the  district  and  a  non- resi- 
dent, the  cause  of  action  declared  upon  is  joint,  the  non-service  of  process 
upon  the  resident  does  not  change  the  character  of  the  suit  so  as  to  entitle  the 
non-resident  to  have  it  removed  as  for  a  separable  controversy. 

8.  Same. 

Nor  is  the  Jurisdiction  of  the  federal  court  in  such  case  aided  by  Rev.  St. 
U.  S.  §  787.  authorizing  the  court  to  entertain  Jurisdiction  as  to  parties  prop- 
erly before  it,  notwithstanding  the  absence  of  necessary  parties  not  inhabit- 
ants of,  nor  found  within,  the  district  where  suit  is  brought,  and  providing 
that  non-Joinder  of  such  parties  shall  not  constitute  matter  of  abatement  or 
objection  to  the  suit. 

At  Law.     On  motion  to  remand. 

Action  by  M.  B.  Patchin  against  W.  W.  Hunter  and  John  H.  Parks, 
originally  brought  in  the  state  court,  and  by  defendant  Parks  removed  to 
this  court. 

Geo.  P.  MHer,  for  plaintiff. 

W.  H.  Webster,  for  defeijidant  Parks. 

Before  Gresham  and  Jenkins,  JJ. 

Jenkins^J.  The  plaintiff,  a  citizen  of  Wisconsin,  brought  suit  in  the 
circuit  court  of  Waupacca  county,  Wis.,  against  the  defendant  Hunter,  a 
citizen  of,  and  resident  within  the  Eastern  district  of  Wisconsin,  and 


Digitized  by 


Google 


52  FEDERAL  REPORTER,  Vol.  38. 

the  defendant  Parks,  a  citizen  of  the  state  of  Michigan,  to  recover  the 
amount  of  a  promissory  note  for  $3,200,  alleged  to  have  been  made  by 
the  defendants  as  copartners  under  the  firm  name  of  Parks  <fe  Hunter. 
The  record  discloses  that  process  was  served  on  Hunter  March  29, 1886, 
and  on  Parks  October  12,  1886;  the  latter  defendant  duly  pleading  to 
the  action  denying  the  alleged  copartnership  and  the  execution  by  him 
of  the  not6  declared  upon.  The  defendant  Hunter  made  default.  On 
the  4th  of  January,  1887,  the  defendant  Parks  presented  his  petition  in 
the  state  court  for  the  removal  of  the  suit  to  this  court,  alleging  a  sep- 
arable controversy  between  himself  and  the  plaintiff.  On  January  20, 
1887,  the  state  court,  by  order,  removed  the  suit  into  this  court,  where 
the  record  was  docketed  on  the  22d  day  of  April,  1887.  The  plaintifi 
now  moves  to  remand  the  cause  for  want  of  jurisdiction  in  this  court. 

At  the  hearing  there  was  conflict  touching  the  fact  of  service  of  pro- 
cess upon  the  defendant  Hunter;  he  denying  service.  Jurisdiction  here 
does  not  hinge  upon  the  fact  of  such  service.  This  decision  proceeds 
upon  the  postulate  that,  as  claimed  by  the  defendant,  no  process  was 
served  upon  Hunter,  the  resident  defendant. 

The  cause  of  action  is  joint.  In  such  case  there  can  be  no  separable 
controversy.  Separate  answers  tendering  separate  issues  interposed  by 
defendants  sued  jointly  do  not  create  separable  controversies.  BaUroad 
Co.  v.  Jcfe,  114  U.  S.  52,  5  Sup.  Ct.  Rep.  735;  Railroad  Co.  v.  Wilson, 
114  U.  S.  60,  5  Sup.  a.  Rep.  738;  Starin  v.  Neic  York,  115  U.  S.  248, 
6  Sup.  Ct.  Rep.  28.  At  common  law  there  could  be  no  recovery  against 
joint  debtors  until  they  were  all,  if  living,  summoned;  or  those  not  pos- 
sible to  be  summoned  wore  outlawed.  To  facilitate  proceedings  against 
joint  debtors,  the  statute  was  enacted  which  provides  that  when  process 
is  served  upon  one  or  more,  but  not  all,  of  the  defendants  prosecuted 
jointly,  the  plaintiff  may  proceed  against  those  served,  and,  upon  recov- 
ery, may  enter  judgment  in  form  against  all  jointly  indebted,  enforce- 
able against  the  joint  property  of  all,  and  the  separate  property  of  the 
defendant  served.  Rev.  St.  Wis.  §  2884.  In  such  case  provision  is  also 
made  whereby  the  defendants  not  served  may  be  subsequently  sum- 
moned, and  bound  by  the  judgment.  Rev.  St.  Wis.  §§  2795-2798.  In 
Putnam  v.  Ingrahamy  114  U.  S.  57,  5  Sup.  Ct.  Rep.  746,  it  was  ruled 
that  an  action  against  three  defendants  sued  jointly,  one  of  whom  was  a 
citizen  of  the  same  state  with  the  plaintiff,  could  not  be  removed  into  the 
federal  courts  under  the  second  clause  of  the  second  section  of  the  act  of 
March  8,  1875.  There  the  two  non-resident  defendants  had  answered, 
denying  joint  liability;  the  resident  defendant  making  default.  The 
court,  however,  declared  that  a  separate  controversy  is  not  introduced 
into  the  case  by  separate  defenses  to  the  same  cause  of  action;  that  the 
default  of  the  resident  defendant  was  unimportant,  the  suit  being  still  on 
joint  causes  of  action,  and  the  plaintiff  was  entitled,  if  to  any  relief,  to 
a  joint  judgment  against  all  the  defendants.  In  Brooks  v.  Chxrk^  119  U. 
S.  502,  7  Sup.  Ct.  Rep.  301,  a  citizen  of  Pennsylvania  sued  a  citizen  of 
Pennsylvania  and  a  citizen  of  New  York  as  joint  debtors  in  a  state  court 
of  the  former  state,  serving  process  only  upon  the  resident  defendant. 
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Upon  default  judgment  was  entered  against  both  defendants,  under  the 
practice  in  that  state.  Afterwards  the  non-resident  defendant  voluntarily 
appeared,  pleaded  to  the  action,  and  procured  a  removal  of  the  cause  to 
the  proper  federal  court.  Upon  a  motion  to  remand  it  was  urged  that 
there  was  no  longer  any  controversy  between  the  plaintiff  and  the  resi- 
dent defendant,  the  judgment  concluding  their  contention.  The  court 
ruled  against  the  position  taken,  and  held  the  federal  court  to  be  with- 
out jurisdiction  to  entertain  the  suit.  So  here  the  non-service  of  process 
upon  Hunter  cannot  change  the  character  of  the  suit.  The  cause  of  ac- 
tion, declared  upon  is  joint.  If  removable  as  for  a  separable  controversy, 
the  whole  suit  is  here.  Barney  v.  LcUhamy  103  U.  S.  205.  The  judg- 
ment must  be  a  joint  judgment.  There  exists  no  more  of  a  separable 
controversy  because  of  non-service  than  in  the  case  of  a  default  or  judg- 
ment following  service.  To  constitute  a  separable  controversy  within 
the  removal  clause  of  the  act  of  1875  there  must  exist  in  the  suit  a  sep- 
arate and  distinct  cause  of  action  on  which  a  separate  and  distinct  suit 
might  properly  have  been  brought,  all  the  parties  on  one  side  of  such 
separate  controversy  being  citizens  of  different-  states  from  those  on  the 
other.  Hyde  v.  Ruble,  104  U.  8.  407;  teaser  v.  Jennison,  106  U.  S.  191, 
1  Sup.  Ct.  Rep.  171.  Nor  is  jurisd[iction  aided  by  the  provisions  of 
Rev.  St.  787,  authorizing  the  court  to  entertain  jurisdiction  as  to  parties 
properly  before  the  court  notwithstanding  the  absence  of  necessary  par- 
ties not  inhabitants  of,  nor  found  within  the  district  where  suit  is 
brought,  and  providing  that  non-joinder  of  such  parties  shall  not  consti- 
tute matter  of  abatement  or  objection  to  the  suit.  The  statute  is  not  ap- 
plicable to  the  facts  here.  The  defendant  Hunter  is  confessedly  an  in- 
habitant of,  and  can  be  found  within  the  district.  He  is  therefore  an 
indispensable  party,  and,  being  a  citizen  of  the  same  state  with  the  plain- 
tiff, jurisdiction  is  defeated.  Ober  v.  OaUoLgher,  93  U.  S.  199.  The 
cause  will  be  remanded. . 

QbeshaMj  J.)  concurs. 


Smith  eA  at.  v.  Lton. 
{(HrmU  Court,  B.  D.  Missouri,  E.  D.    March  21, 1889.) 

FSDBBAIt  OOUBTB— JUBIBDICTIOir. 

Under  act  Cone.  1887,  providing  that  where  the  Jurisdiction  of  the  federal 
courts  is  founded  only  upon  the  fact  that  the  action  is  between  citizens  of  dif- 
ferent states,  suit  shall  be  brought  only  in  the  district  of  the  residence  of 
either  the  plaintiff  or  defendant,  a  suit  brought  by  two  persons  on  a  contract 
entered  into  by  them  as  partners  cannot  be  maintained  in  a  district  of  which 
the  defendant  and  one  of  the  plaintiffs  are  non-residents. 

At  Law. 

J^erwn  Chandler^  R.  H.  Landale^  and  8.  H.  West^  for  plaintiffs. 


Digitized  by 


Google 


54  .  FEDERAL  REPORTER,  Vol.  38. 

R.  C.  Foster  and  A.  E.  WHJcinson,  for  defendant. 

Brewer,  J.  This  is  a  motion  to  dismiss  for  want  of  jurisdiction. 
The  facts  are  these:  There  are  two  plaintiffs.  The  all^ation  of  the  pe- 
tition is  that  one  plaintiff  is  a  resident  and  citizen  of  the  state  of  Arkan- 
sas, and  the  other  a  resident  and  citizen  of  this  state,  and  that  the  de- 
fendant is  a  resident  and  citizen  of  the  state  of  Texas.  It  is  insisted 
that  the  suit  cannot  be  maintained  here,  because  both  plaintiffs  are  not 
residents  of  this  district.  Neither  is  the  defendant  a  resident.  The  act 
of  congress  of  1887  provides  that,  where  the  "jurisdiction  is  founded  only 
on  the,  fact  that  the  action  is  between  citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of  the  residence  of  either  the  plain- 
tiff or  the  defendant."  It  is  insisted  that  the  use  of  the  words  "the 
plaintiff"  implies  that  all  the  plaintiffs  must  be  residents,  and  the  mere 
fact  that  but  one  of  two  plaintiffs  having  a  joint  interest  is  a  resident 
does  not  give  this  court  jurisdiction.  In  the  judiciary  act  of  1889  the 
language  in  respect  to  jurisdiction  and  place  of  trial  was:  "Where  an 
alien  is  a  party,  or  the  suit  is  between  a  citizen  of  a  state  where  the  suit  is 
brought  and  a  citizen  of  another  state."  And  in  the  case  of  Strawbridge 
V.  Oiirimy  3  Cranch,  267,  the  supreme  court,  by  Mr.  Justice  Marshall, 
considered  the  question  as  to  whether  an  action  could  be  maintained 
where  all  of  the  plaintiffs  were  not  citizens  of  the  state  in  which  the 
action  was  brought.  He  expresses  the  opinion  of  the  court  in  these 
words: 

"The  court  understands  these  expressions  to  mean  that  each  distinct  inter- 
est  should  be  represented  by  persons  all  of  whom  are  entitled  to  sue  or  may 
be  sued  In  the  federal  courts.  That  ls»  that  where  the  interest  is  joint,  each 
of  the  persons  concerned  in  that  interest  must  be  competent  to  sue,  or  liable 
to  be  sued,  in  those  courts.'' 

In  the  late  case  of  Iron  Oo,  v.  Stone,  121  U.  S.  631,  7  Sup.  Ct.  Rep. 
1010,  that  case  was  cited  and  approved.  It  is  familiar  to  all  that  in 
some  of  the  statutes  respecting  the  jurisdiction  of  the  federal  courts,  and 
providing  for  removals,  the  language  is  "any  defendant,"  or  "one  having 
a  separable  interest."  In  other  cases  it  is  "the  plaintiff,"  or  "the  de- 
fendant," or  "the  party."  The  general,  and  I  think  I  may  say  the  uni- 
form, construction  placed  upon  these  last  expressions  is  that  they  are  col- 
lective, and  include  all  who  are  plaintiffs  or  defendants,  and  that  each 
must  possess  all  the  qualifications.  Following  this  line  of  decision,  it 
seems  to  us  that  all  the  plaintiffs  must  reside  in  the  district  to  enable 
them  to  sue,  at  least  in  a  case  in  which  all  are  jointly  interested  in  a 
single  cause  of  action.  In  this  case  the  action  is  on  a  contract  made  be- 
tween two  plaintiffs  as  partners  and  the  defendant.  There  is  no  sepa- 
rable controversy,  and  but  a  single  interest.  We  think,  therefore,  that 
the  motion  is  well  taken,  and  must  be  sustained,  and  the  case  dismissed. 
It  is  so  ordered. 
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Southern  Pac.  R.  Co.  v.  United  States. 

((HretUt  Court,  K  D,  California,    March  14, 1880.) 

Coubts— Fbdebai*  Cibcuit— Public  Lands— Grants— Claim  to  a  Patent. 

Under  act  Cong.  March  8,  1887,  §  1,  the  court  of  claims  has  jurisdiction 
OYer  "all  claims  founded  upon  the  constitution  of  the  United  States,  *  *  * 
or  upon  any  contract,  express  or  implied,  with  the  government  of  the  United 
States,  in  respect  to  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law.  equity,  or  admiralty,  if  the 
United  States  were  suable.  '*  Section  2  gives  the  circuit  courts  concurrent  ju- 
risdiction when  the  amount  involved  exceeds  $1,000  and  does  not  exceed 
$10,000.  Held,  that  the  word  "claims"  embraced  a  claim  to  a  patent  to  lands 
earned  by  a  land-grant  railroad  company,  and  that  the  United  States  circuit 
court  has  jurisdiction  of  an  action  to  determine  the  right  to  a  patent  under  the 
grant 

In  Equity.     On  demurrer  to  petition. 
J.  D.  Redding^  for  plaintiff. 
J.  a  Carey,  U.  S.  Dist.  Atty. 
Before  Sawyer,  Circuit  Judge. 

Sawyeb,  J.  This  is  a  petition  in  equity  presented  to  this  court 
under  the  act  of  congress  of  March  3,  1887,  entitled  "An  act  to  pro- 
vide for  the  bringing  of  suits  against  the  government  of  the  United 
States,"  (24  St.  505,)  setting  up  a  claim  to  a  tract  of  land  against  the 
United  States,  and  asking  that  its  title  to  the  land  be  established  in  the 
plaintiff,  by  the  decree  of  this  court.  The  lands  described  in  the  pe- 
tition are  odd-numbered  sections  of  the  public  lands,  lyiilg  within  the 
limits  of  the  lands  granted  to  the  Southern  Pacific  Railroad  Company, 
to  aid  in  the  construction  of  a  railroad  by  the  act  of  congress  approved 
July  27, 1866,  entitled  "  An  act  granting  lands  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  states  of  Missouri  and  Arkansas 
to  the  Pacific  coast."  14  St.  292.  The  facts  alleged  in  the  petition,  if 
true,  show,  that  the  lands  were  subject  to  the  grant,  and  that  the  peti- 
tioner has  performed  all  the  conditions  prescribed  in  the  act  to  entitle  it 
to  the  land,  and  that  no  adverse  interest  had  attached.  Its  right  to  a 
patent  is  shown,  yet  it  is  alleged,  that  though  a  patent  has  been  often 
demanded  of  the  proper  officers  they  have  wrongfully  neglected  and  re- 
fused, and  they  still  do  wrongfully  neglect  and  refuse,  to  issue  the  patent 
as  required  by  law.  The  petitioner  prays  that  it  may  be  adjudged  and 
decreed,  that  it  has  performed  all  the  conditions  required  by  the  act  of 
congress  to  entitlie  it  to  the  land;  that  it  is  the  owner  of  the  land,  and  is 
entitled  to  ^  patent  therefor;  and  that  it  may  have  such  other  and  fur- 
ther relief,  as  the  case  may  require,  and  as  may  be  agreeable  to  equity. 
The  United  Stat^  demur  to  the  complaint,  on  the  ground  that  the  court 
has  no  juTJ^diction  to  entertain  a, suit  in  equity  of  this  character  against 
the  United  ,States — that  the  United  States  cannot  be  sued  in  such  case. 
It.  is  urged  (1)  that  the  "  claims."  provided  for  in  this  act,  are  strictly  le- 
gal claims,  and  that  there  is  no  jurisdiction  in  cases  in  equij^^    (2)  That 
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the  word  "  claims  ^  is  used  in  the  ac^  in  a  restricted  sense,  and  extends 
only  to  claims  for  money,  and  does  not  embrace  claims  of  title  to  lands, 
as  against  the  United  States.  It  is  trae  that  the  supreme  court  has  held, 
that,  the  prior  acts  conferring  jurisdiction  on  the  court  of  claims  did  not 
embrace  cases  of  equity  jurisdiction,  as  in  Bonner  v.  U.S.^Q  Wall.  156, 
But  the  several  acts  have  been  amended  from  time  to  time,  and  the  ju- 
risdiction extended  as  the  necessity  for  such  enlargement  has  been  devel- 
oped, till  the  act  of  March  3,  i887,  was  passed.  Section  1  of  this  act 
provides,  so  far  as  applicable  to  the  case  in  hand,  '^  that  the  court  of 
claims  shall  have  jurisdiction  to  hear  and  determine  the  following  mat- 
ters: Mrst.  All  claims  founded  upon  the  constitution  of  the  United 
States,  or  any  law  of  congress,  *  *  *  or  upon  any  contract,  express 
or  implied,  with  the  government  of  the  United  States,  *  *  *  in  re- 
spect of  which  claims,  the  party  would  be  entitled  to  redress  against  the 
United  States  either  in  a  court  of  law,  equity,  or  admiralty,  if  the  United 
States  were  suable."  There  are  some  exceptions  having  no  relation  to 
this  case.  Thus,  in  express  terms  that  admit  of  no  other  construction, 
jurisdiction  is  conferred  upon  the  court  of  claims  over  all  claims  in  re- 
spect to  which  a  party  would  be  entitled  to  redress  against  the  United 
States  in  a  court  of  equity,  "  if  the  United  States  were  suable."  In  other 
words,  it  makes  the  IFnited  States  suable  in  equity  in  the  court  of  claims 
as  to  claims  in  equity,  as  well  as  to  claims  at  law.  And  section  2  pro- 
vides that,  "  the  circuit  courts  of  the  United  States  shall  have  such  con- 
current jurisdiction  [with  the  court  of  claims]  in  all  cases  when  the 
amount  of  such  claim  exceeds  one  thousand  dollars  and  does  not  exceed 
ten  thousand  dollars."  In  this  case  the  claim  is  founded  upon  a  statute 
of  the  United  States  and  upon  a  statutory  contract,  and  the  value  of  the 
matter  in  dispute  exceeds  $1,000  and  is  less  than  $10,000.  If  the  mat- 
ters-alleged, then,  constitute  a  "claim,"  within  the  meaning  of  that  term, 
as  used  in  the  statute,  this  court  has  jurisdiction  over  it,  concurrent  with 
the  court  of  claims.  After  a  careful  consideration  of  the  matter  I  am 
satisfied  that  they  do  constitute  a  claim  within  the  meaning  of  the  act. 
The  statute  is  remedial,  and  remedial  statutes  are  to  be  liberally  con- 
strued. The  act  is  in  accordance  with  the  spirit  of  the  age.  According 
to  the  authorities  cited  by  plaintiflT,  even  England  is  in  advance  of  the 
United  States  in  waiving  its  privilege  not  to  be  sued  in  its  courts  by  a 
subject.  The  word,  "claim,"  is  very  broad  and  comprehensive  in  its 
signification — quite  as  comprehensive  as  any  of  its  synonyms — demand, 
pretension,  right,  privilege,  title.  That  the  construction  is  not  to  be 
limited  to  money  demands,  is  evident  firora  other  expressions  in  the  act, 
as  in  section  5,  wherein  the  contents  of  the  petition  is  prescribed.  It 
requires  that  the  plaintiflF  "shall  set  forth  the  nature  of  his  claim,  and  a 
succinct  statement  of  the  facts  upon  which  the  claim  is  based,  the  money, 
or  any  other  thing  claimed,  *  *  *  and  praying  the  court  for  a  judg- 
ment, or  decree  upon  the  facts  and  law."  Section  6.  "The  plaintiff  shall 
not  have  judgment,  or  decree  for  his  claim,  *  *  *  unless,"  etc. 
Section  7.  "If  the  suit  be  in  equity,  or  admiralty,  the  court  shall  proceed 
with  the  same  according  to  the  rules  of  such  courts."    Section  12. 
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^^  When  any  claim  or  matter  pending  in  any  of  the  executive  departments 
which  involves  controverted  questions  of  fact,  or  law,"  the  head  of  the 
department  may  refer  them  to  the  court  of  claims.  There  are  many 
"claims"  or  "matters"  besides  money  demands  "pending"  in  the  vari- 
ous departments.  Indeed  money  demands,  except  perhaps  in  the  treas- 
ury department,  constitute  but  a  small  fraction  of  the  "claims"  or  "mat- 
ters" pending  in  the  executive  departments.  Yet  the  statute  says,  "  any 
claim  or  matter,  pending  in  any  of  the  executive  departments."  As  a 
general  proposition,  a  biU  in  equity  is  rarely  filed  merely  to  establish  a 
money  demand,  without  other  relief.  The  amount  of  money  recovered 
is  very  seldom,  if  ever,  the  sole  matter  covered  by  a  decree.  Yet  judg- 
ments and  decrees,  writs  of  error  and  appeals  form  the  subject  of  many 
of  the  provisions  of  the  act,  clearly  indicating,  not  only  that  equitable 
jurisdiction  is  conferred,  but  that  the  claims  or  matters  in  controversy 
are  not  limited  to  mere  money  demands.  A  case  strictly  analogous, — 
J(me8  v.  U.  S.y  35  Fed.  Rep.  561, — was  decided  by  Deady,  J.,. in  the 
circuit  court  for  the  district  of  Oregon  in  July  last,  in  which  he  discussed 
this  point  with  great  fullness,  and  his  usual  ability,  and  in  which  he 
held,  that  the  word,  "claim,"  as  used  in  the  statute,  included  a  claim  to 
land,  and  upheld  the  jurisdiction  of  the  court.  I  can  add  nothing  more 
to  what  he  then  said,  and  I  content  myself  with  referring  to  the  decision 
in  that  case,  and  expressing  my  concurrence  in  the  views  stated  by  him 
upon  the  point.  The  demurrer  must  be  overruled  with  leave  to  answer, 
and  it  is  so  ordered. 


Metropolitan  Nat.  Bank  o.  St.  Louis  Dispatch  Co.  et  al. 

{Circuit  Court,  K  D.  Missouri,  E,  D.    March  22, 1889.) 

1.  BQmTT— Pleading— Amended  Bill  Contradicting  Original. 

The  original  bill  to  foreclose  a  mortgage  on  tangible  property,  a  good-will, 
and  a  share  of  stock,  and  two  amended  bills,  alleged  that  the  tangible  prop- 
'  erty  had  been  destroyed,  and  it  was  therefore  held  that  complainant  could 
obtain  no  relief  in  that  suit.  Held,  that  leave  to  file  a  third  amended  bill  al- 
leging the  existence  of  the  tangible  property  for  the  purpose  of  reaching  the 
intangible  property  should  be  denied. 
A.  Same— Motion  to  Strike  out. 

Where  defendant  objects  on  an  application  for  leave  to  file  an  amended 
biU,  and  states  that  he  will  present  his  objection  on  motion  to  strilce  it  out, 
the  motion  to  stril^e  out  will  be  considered  as  if  it  were  an  application  to  file 
the.bill  with  objections  thereto. 

In  Equity.     On  motion  to  strike  third  amended  bill  from  files. 
Bill  by  Metropolitan  National  Bank  against  the  St.  Louis  Dispatch 
Company  and  others.     Motion  by  Dispatch  Company. 
John  M.  Dickson  and  Jay  L.  Torrey,  tor  complainant. 
Lee  &  EUis,  for  defendants. 

Brewer,  J.     In  this  case  there  is  a  motion  to  strike  out  the  third 
amended  bill.     When  application  was  made  for  leave  to  file  this  bill  the 
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defendants'  counsel  objected,  and  stated  that  he  would  present  his  ob- 
jection by  motion  to  strike  it  out.  So  that  we  think  it  is  fair  to  consider 
the  matter  pending  before  us  as  though  it  were  an  application  to  file  this 
biU,  with  objections  thereto.  Perhaps,  if  leave  was  given  to  file  an 
amended  bill,  and  no  objection  was  made,  some  other  considerations 
might  have  force.  But,  treating  it  as  above  stated,  it  seems  to  us  that 
this  must  be  the  rule  to  govern  as  applied  to  the  facts  in  this  case. 

The  bill  was  one  to  foreclose  a  mortgage.  The  property  covered  by 
the  mortgage  was  certain  tangible  property,  such  as  type,  printing- 
presses,  etc.,  the  good-will  of  the  Dispatch  newspaper,  and  one  share  in 
the  Associated  Press.  In  all  the  prior  bills  the  allegation  was  that  the 
tangible  property  had  long  since  been  used  up  or  destroyed.  And  we 
held*  that,  such  being  the  case,  the  complainant  could  obtain  no  relief 
in  this  suit.  The  reasons  which  compelled  this  conclusion  were  fully 
explained  in  decisions  heretofore  filed.  The  tangible  property  being 
gone,  there  was  nothing  upon  which  to  decree  a  foreclosure.  Now,  this 
amended  bill  changes  entirely  this  fact,  which  has  been  adjudged  a  basal 
one,  and  allies  that  that  tangible  property — the  type,  printing-presses, 
etc. — ^is  still  in  existence,  and  in  the  possession  of  the  principal  defend- 
ant. Complainant  now  seeks  to  find  a  basis  for  reaching  the  other  prop- 
erty in  the  alleged  existence  of  that  which  it  has  heretofore  claimed  had 
no  existence.  In  other  words,  a  basal  fact  is  now  alleged,  which  hereto- 
fore has  been  denied.  Not  only  that,  but  in  the  course  of  the  argu- 
ment counsel  said  he  cared  nothing  for  this  tangible  property;  that  was 
not  what  he  was  after.  Where. an  amended  bill  is  sought  to  be  filed 
which  is  based  upon  allegations  contradicting  those  in  the  prior  bill, 
those  allegations  being  of  substantial  and  basal  facts,  it  seems  to  us  the 
court  may  properly  refuse  to  allow  it  to  be  filed.  The  bill  is  not  stating 
new  and  additionsd  facts ;  it  is  not  alleging  in  a  fuller  or  difierent  way 
facts  hitherto  averred:  it  is  not  an  amended  bill,  but  it  is  a  bill  contra- 
dicting the  basis  upon  which  complainant  sought  to  proceed.  Motion 
to  strike  out  will  be  sustained. 


Chicago,  St.  P.  &  K.  C.  Ry.  Co.  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 

(Cireuit  Court,  W,  D.  Missouri,  St  Joseph  Dimsion,    March  11,  1889.) 

1.  Railroad  Companies— Use  op  Other  Road— CoNSOLroATioN. 

An  ordinance  of  the  city  of  St.  Joseph  gave  the  St.  J.  &  0.  B.  R.  Co.  the 
right  of  way  over  certain  streets  to  Qeorge  alley,  provided  that  its  road  with- 
in the  city  limits  should  be  open  to  all  other  railroad  companies  that  should 
have  obtained  permission  of  the  city.  Thereafter  the  St.  J.  &  0.  B.  R  Co. 
consolidated  with  the  M.  V.  R.  Co..  forming  a  new  company,  the  defendant, 
which  built  its  road  from  the  terminus  at  George  alley,  and  connected  with 
the  M.  v.  tracks,  making  a  continuous  road  through  the  city.    Held,  that  the 
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right  of  another  company  to  use  said  continuous  track  within  the  city  limits 
was  by  no  means  so  clear  as  to  warrant  the  issuance  of  a  preliminary  manda- 
tory injunction  to  defendant.  It  would  seem  that  the  connecting  track,  hav- 
lug  been  built  by  the  new  consolidated  company,  was  not  subject  to  the  pro- 
visions of  the  ordinance.  The  right  was  made  still  more  doubtful  by  the  fact 
that  a  former  suit  had  been  prosecuted  in  a  state  court  till  it  was  ready  for 
final  hearing,  and  then  dismissed. 
2.  Same— Bond  op  Indemnity. 

The  ordinance  provided  that  a  company  using  the  St.  J.  &  0.  B.  R.  Co.'s 
track  should  bear  its  share  of  the  expenses,  and,  if  they  could  not  agree  on 
that,  the  price  should  be  left  to  arbitrators,  and.  pending  such  arbitration, 
the  company  desiring  to  use  the  road  might  do  so,  on  filing  a  sufficient  bond 
to  pay  the  award.  Seld,  that  this  proviso  could  not  affect  the  question  of  the 
company's  right  to  use  the  tracks.  It  simply  provided  a  method  of  compen- 
sation. 

On  Application  for  a  Preliminary  Mandatory  Injunction. 
Bums  &  ThompBOfix^  for  complainant. 
Mossman  dc  Q-avenSy  for  defendant. 

Brewer,  J.  This  case  was  argued  before  us  last  Wednesday,  on  ap- 
plication for  preliminary  mandatory  injunction.  The  facts  are  these: 
The  city  of  St.  Joseph,  on  September  6,  1867,  passed  an  ordinance 
which  provided  in  its  first  section  that  upon  the  performance  of  certain 
conditions  in  the  ordinance  set  forth  the  city  would  grant  to  the  St.  Jo- 
seph &  Council  Bluffs  Railroad  Company  the  right  of  way  over  certain 
streets  and  through  certain  blocks  down  to  what  is  now  known,  I  bo- 
lieve,  as  George  alley.     The  second  section  contained  this  provision: 

"The  St.  Joseph  &  Council  Bluffs  Bailroad  Company,  upon  the  acceptance 
of  the  conditions  of  this  ordinance,  shall  at  all  times  hereafter  be  open  to  the 
free  use  and  right  to  all  other  railroad  companies  to  run  their  cars,  locomo- 
tives, and  trains  over  and  upon  the  said  St.  Joseph  &  Council  Bluffs  Bailroad: 
provided,  first,  that  before  any  such  company  so  desiring  to  run  its  trains 
over  said  St.  Joseph  Sc  Council  Bluffs  Bailroad  shall  first  obtain  the  consent 
of  the  city  of  St.  Joseph  to  run  through  the  city  upon  the  said  St.  Joseph  & 
Council  Bluffs  Bailroad." 

A  second  proviso,  in  substance,  was  that  such  company  should  bear  its 
share  of  the  expenses,  and,  if  they  could  not  agree  upon  that,  the  price 
should  be  left  to  arbitrators,  "and  during  the  pending  of  such  arbitra- 
tion the  company  or  companies  so  desiring  to  use  such  road,  upon  filing 
sufiBcient  bond  of  indemnity,  obligating  themselves  to  pay  tibe  award  of 
the  arbitrators,  shall  not  be  delayed  from  using  said  St.  Joseph  &  Coun- 
cil Bluffs  Railroad."  Four  days  thereafter  that  ordinance  was  amended 
in  the  second  section  by  the  insertion  of  these  words,  "within  said  city 
limits,"'  so  that  it  reads,  "shall  at  all  times  hereafter  be  open  to  the  free 
use  and  right  to  all  other  railroad  companies  to  run  their  cars,  locomo- 
tives, and  trains  over  and  along  the  said  St.  Joseph  &  Council  Bluffs 
Railroad  within  said  city  limits."  Obviously  that  change  was  made 
for  fear  that  the  ordinance  as  it  stood  in  the  first  instance  would  give 
the  right  to  occupy  the  whole  track  of  the  St.  Joseph  &  Council  Bluffs 
Railroad  from  St.  Joseph  to  Council  Bluffs;  and,  that  not  being  within 
the  thought  of  the  parties,  it  was  changed  so  as  to  limit  it  to  the  tracks 
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of  the  St.  Joseph  <fe  CouncU  Blufis  Railroad  within  the  city  limits. 
That  ordinance  was  accepted  by  the  railroad  company,  and  became, 
tlierefore,  the  contract  between  the  parties;  and  in  pursuance  thereof 
the  company  laid  its  tracks  through  the  city  to  George  alley.  Some 
time  thereafter,  —  in  1870,  I  believe, — the  Missouri  Valley  Railroad 
Company,  a  corporation  organized  to  build  a  railroad  south  from  St.  Jo- 
seph towards  Kansas  City,  consolidated  with  the  St.  Joseph  &  Council 
Bluffs  Railroad  Company,  making  a  new  company,  the  Kansas  City,  St. 
Joseph  &  Council  Bluffs  Railroad  Company,  the  defendant  here.  This 
new  and  consolidated  corporation  subsequently  put  down  tracks  and 
built  its  railroad  through  the  city  of  St.  tJoseph  from  George  alley,  the 
southern  terminus  of  the  St.  Joseph  &  Council  Bluffs  Railroad, — not 
alone  the  southern  end  of  its  track,  but  also  the  southern  end  of  its  right 
of  way  under  the  first  ordinance, — and  connected  with  the  track  of  the 
Missouri  Valley  Railroad  Company,  so  as  to  form  a  continuous  track 
through  the  city  in  a  northerly  and  southerly  direction.  The  complain- 
ant, a  corporation  which  has  been  building  a  railroad  from  Des  Moines, 
to  the  city  of  St.  Joseph,  having  obtained  the  consent  of  the  city,  now 
desires  to  use  the  tracks  of  the  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad  Company  through  the  entire  city  of  St..  Joseph,  and  has  filed 
this  bill,  asking  a  mandatory  injunction. 

The  stipulation  in  the  second  section,  with  reference  to  a  bond  of  in- 
demnity, that  during  the  pending  of  such  arbitration  the  company  so 
applying,  "upon  filing  a  sufficient  bond  of  indemnity,  obligating  them- 
selves to  pay  the  award  of  the  arbitrators,"  shall  not  be  delayed  from 
using  said  tiack,  applies  simply  to  the  question  of  compensation,  but 
not  to  the  question  of  right.  It  means,  simply,  the  question  of  right 
being  clear,  that  if  the  parties  differ  upon  the  matter  of  compensation, 
the  court  may  at  once  interfere.  But  that  does  not  at  all  detract  from 
the  rule  that  where  a  mandatory  injunction  is  asked — an  injunction 
which  changes  the  present  status — the  rights  of  the  parties  must  be  clear 
before  the  court  will  issue  a  preliminary  injunction.  The  difference  be- 
tween a  mandatory  injunction  and  one  which  simply  preserves  the  status 
is  this:  If  the  right  be  doubtful  the  court  may  i^sue  injunction  to  pre- 
vent any  change  of  staius  until  the  litigation  finally  determines  the  rights 
of  the  parties.  But  where  the  injunction  will  change  the  status  of  the 
parties — and  that  is  the  nature  of  the  injunction  asked  here,  being  to 
compel  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Railroad  Company 
to  permit  the  trains  and  cars  of  the  complainant  to  run  over  its  tracivs — 
the  right  must  be  clear  before  the  court  will,  in  the  first  instance,  issue 
an  injunction.  Is  it  clear?  At  the  time  this  ordinance  was  passed  the 
corporation  in  whose  favor  it  was  passed  was  authorized  to  build  a  rail- 
road from  St.  Joseph  to  Council  Blufis.  The  ordinance  gave  it  the  right 
to  enter  the  city,  and  come  to  a  certain  point  in  the  city, — George  alley, 
— with  the  stipulation  that  any  other  road,  with  the  consent  of  the  city, 
might  have  a  right  of  user  of  its  tracks  within  said  city  limits.  The 
contract  is  to  be  read  and  interpreted  in  the  light  of  the  situation  of  the 
parties  at  the  time  it  was  made.     Now,  in  this  view,  is  it  not  a  fair  con- 
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struction  that  the  burden  intended  to  be  imposed  upon  the  railroad  com- 
pany was  simply  in  respect  to  the  user  of  the  tracks,  the  right  of  which 
was  given  by  the  ordinance?  The  parties  were  contracting  about  a  sin- 
gle, limited  right  of  way,  and  ought  not  all  general  words  in  their  con- 
tract to  be  construed  as  limited  to  that  particular  right  of  way  which 
was  the  subjectrmatter  of  the  balance  of  the  contract?  And  would  it 
not  be  a  strained  construction  to  extend  the  burden  imposed  by  such 
general  words  to  matters  in  respect  to  which  the  parties  were  apparently 
not  contracting? 

But,  further,  it  is  not  the  St.  Joseph  &  Council  Bluffs  Railroad  Com- 
pany that  built  this  additional  track.  It  is  a  new  and  consolidated 
company;  and  while  the  consolidation  does  not  relieve  the  new  consoli- 
dated company  from  the  burdens  which  rested  upon  the  old  company, 
it  takes  only  those  burdens  which  rested  at  the  time  of  the  consolidation; 
and  whatever  rights,  franchises,  and  privileges  the  new  company  may 
thereafter  acquire  are  its  own,  and  not  incumbered  with  the  burdens  which 
rested  upon  the  old  company.  The  supreme  court,  in  the  case  of  Car 
Co.  V.  Railway  Co.,  115  U.  S.  587,  6  Sup.  Ct.  Rep.  194,  discusses  this 
question.  In  that  case  the  Missouri  Pacific  Railway  Company  had  made 
a  contract  with  Pullman's  Palace  Car  Company  to  operate  its  coaches — 
Pullman  cars — on  its  own  line  of  road,  and  on  all  roads  "which  it  now 
controls,  or  may  hereafter  control."  Speaking  of  this,  the  court,  by  Mr. 
Chief  Justice  Waite,  uses  this  language: 

'*The  new  company  assumed  on  the  consolidation  all  the  obligations  of  the 
old  Missouri  Pacific.  This  requires  it  to  haul  the  Pullman  cars,  under  the 
contract,  on  all  roads  owned  or  controlled  by  the  old  company  at  the  time  of 
the  consolidation,  but  it  does  not  extend  the  operation  of  the  contract  to  other 
roadB  which  the  new  company  may  afterwards  acquire.  The  power  of  the 
old  company  to  get  control  of  other  roads  ceased  when  its  corporate  existence 
came  to  an  end,  and  the  new  company  Into  which  its  capital  stock  was  merged 
by  the  consolidation  undertook  only  to  assume  its  obligations  as  they  then 
stood.  It  did  not  bind  itself  to  run  the  cars  of  the  Pullman  Company  on  all 
the  roads  it  might  from  time  to  time  itself  control,  but  only  such  as  were  con- 
trolled by  the  old  Missouri  Pacific.  Contracts  thereafter  made  to  get  control 
of  other  roads  would  be  the  contracts  of  the  new  consolidated  company,  and 
not  of  those  on  the  dissolution  of  which  that  company  came  into  existence. 
It  follows  that  the  present  Missouri  Pacific  Company  is  not  required,  by  the 
contract  of  the  old  company,  to  haul  the  Pullman  cars  on  the  road  of  the  Si:. 
Louis,  Iron  Mountain  &  Southern  Company,  even  if  It  does  now  control  that 
road,  within  the  meaning  of  the  contract." 

So  the  power  of  the  St,  Joseph  &  Coiincil  Bluffs  Railroad  Company 
to  lay  new  tracks,  or  to  acquire  the  right  to  lay  any  tracks  within  the 
city  of  St.  Joseph,  or  anywhere  elSe,  ceased  upon  the  consolidation. 
Whatever  rights  were  thereafter  acquired  were  acquired  by  the  new  com- 
pany; and,  while  it  took  all  the  burdens  that  rested  upon  the  old,  it 
took  them  as  they  were  limited  at  the  time  the  consolidation  took  place. 

An  illustration  or  two  will,  I  think,  make  this  dear.  Suppose  the 
ordinance  had  stood  as  originally  passed ,  and  carried  with  it  the  obliga- 
tion of  the  St.  Joseph  &  Council  Bluffs  Railroad  Company  to  permit  any 
other  railroad  company  to  use  its  entire  track,  from  St.  Joseph  to  Coun- 
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cil  Bluffs,  that  being  the  extent  of  the  franchise  of  the  old  company; 
and  suppose,  by  subsequent  legislation  or  subsequent  consolidation,  that 
company  or  its  successor  had  acquired  the  right  to  build  from  St.  Joseph 
to  St.  Louis, — would  the  burden  which  rested  upon  the  old  company, 
and  rested  upon  the  road  which  it  then  owned,  go  with  it  to  the  new  road, 
and  to  every  road  and  every  track  which  it  or  the  new  company  of 
which  it  formed  a  part  might  thereafter  acquire  the  right  to  build  and 
maintain?  Or,  if  any  other  burden  was  cast  upon  it,  or  an  exemption 
from  taxation  given,  would  not  that  burden,  or  exemption  be  limited  to 
that  which  was  in  existence  at  the  time  it  was  imposed  or  granted? 
When  all  its  right  is  exhausted,  when  its  power  is  ended,  and  a  new 
company  is  formed,  if  that  new  company  acquires  additional  rights,  and 
builds  other  tracks,  can  it  be  said  that  they  are  included  within  the  bur- 
den or  exemption?  Can  it  be  said  that  it  is  perfectly  clear  that  this 
new  company  is  under  obligations  to  permit  the  use  of  its  entire  track 
through  St.  Joseph  by  the  complainant?  Our  impression  very  strongly 
is  that  the  right  does  not  exist,  and  certain  it  is  that  it  cannot  be  affirmed 
that  it  is  clear  that  the  right  to  use  those  tracks  exists.  And  there  is 
another  matter.  No  stipulation  which  the  parties  can  make  can  relieve 
the  court  from  the  duty  of  exercising  a  sound  discretion  in  ull  matters  of 
injunction.  Parties  cannot  contract  away  its  right,  or  relieve  the  court 
from  that  duty.  In  every  case  where  application  for  preliminary  in- 
junction, mandatory  or  otherwise,  is  made,  the  discretion  of  the  court 
must  be  appealed  to,  and  the  parties  cannot  in  advance  by  contract  or 
stipulation  relieve  the  court  from  the  duty  of  acting  upon  that  discre- 
tion. 

Now,  it  appears  from  the  testimony  here  that  months  since — away 
along  last  summer — this  complainant  commenced  proceedings  in  the  state 
court,  and  prosecuted  the  same  so  far  that  they  were  ready  for  final  hear- 
ing, and  then  dismissed.  The  reasons  for  that  are  not  disclosed.  I 
presume  they  were  satisfactory.  But  the  fact  appears,  when  it  asks  this 
court  to  issue  a  preliminary  mandatory  injunction,  changing  the  statm 
of  property  and  course  of  business  in  St.  Joseph,  that  the  parties  had 
had  ample  time  by  proper  proceedings  in  this  or  other  court  to  have 
had  the  question  of  right  absolutely  settled  by  final  decree.  And  for  us 
now,  with  that  fact  staring  us  in  the  face,  and  with  the  views  I  have 
just  intimated,  to  interfere  by  preliminary  injunction,  would  be  an  ex- 
ercise of  discretion  not  proper  to  courts  of  chancery.  We  are  compelled 
to  deny  the  application  for  preliminary  injunction. 
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Central  Trust  Co.  et  cd.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  et  ol. 

{Oireuii  Court,  E.  D.  Missouri,  E.  D.    Marcli  18, 1889.) 

Railroad  Companies— Insolvency  and  Rbceivebs, 

The  property  of  the  defeodant  railway  company,  which  was  iD^olyent,  was 
made  up  of  the  consolidatioD  of  a  number  of  lines,  some  of  which  were  taken 
by  lease.  Receivers  were  appointed  to  manage  the  entire  system,  and  it  was 
provided  that  any  lessor  mignt  at  any  time  assert  his  right  to  possession  of 
lines  leased  by  him  for  unpaid  rent.  On  the  petition  of  .the  receivers,  showing 
that  one  branch  of  the  system,  leased  to  the  defendants  by  the  intervenor, 
was  earning  more  than  operating  expenses,  an  order  was  made  directing  that 
after  meeting  obligations  which  had  been  directed  to  be  discharged  by  former 
orders  the  rental  on  such  branch  should  be  paid  to  the  intervener,  until  oth- 
erwise directed,  out  of  the  rents  and  profits.  Held  that,  as  the  obligations  di- 
rected to  be  paid  by  former  orders  amounted  to  a  large  sum,  and  were  never 
paid,  the  intervener  had  no  right  to  rely  upon  said  order,  and  was  not  en- 
titled to  rent  under  it. 

In  Equity.     On  exceptions  to  master's  report.     Petition  for  rehearing. 

In  re  intervening  petition  of  George  I.  Seuey,  trustee.  The  defendant 
railroad  company,  the  Wabash,  St.  Louis  &  Pacific  Railway  Company, 
was  made  up  of  the  consolidation  of  a  number  of  lines,  some  of  which 
were  taken  by  lease.  On  a  bill  by  defendant  confessing  insolvency,  re- 
ceivers were  appointed  to  operate  the  entire  system,  and  it  was  provided 
that  any  lessor  might  at  any  time  assert  his  right  to  possession  of  lines 
leased  by  him  for  unpaid  rent.  On  the  petition  of  the  receivers  showing 
that  a  branch  of  the  system,  the  Clarinda  &  St.  Louis  Railroad,  of  which 
the  intervener  was  trustee,  was  paying  more  than  operating  expenses,  an 
order  was  made  which  it  was  contended  entitled  the  intervener  to  rental 
for  the  said  branch. 

Theodore  Sheldon^  for  intervener. 

WeUa  H.  Blodgett,  for  receivers. 

Brewer,  J.  The  opinion  filed  when  this  case  was  originally  decided 
will  be  found  in  84  Fed.  Rep.  259.  At  that  time  there  were  three  inter- 
vening petitions  before  us.  After  discussing  the  general  questions  in- 
volved, and  coming  to  a  conclusion  adverse  to  the  interveners,  we  said 
that  this  intervenor  occupied  a  different  position,  and  had  equities  based 
on  the  order  of  June  28,  1884,  which  entitled  him  to  recover.  The  pe- 
tition for  rehearing  on  the  part  of  the  receivers  and  the  purchasing  com- 
mittee challenges  this  conclusion,  and  it  is  insisted  that  the  construction 
we  placed  on  the  order  of  June  28th  is  not  only  erroneous,  but  in  con- 
flict with  prior  rulings  in  this  same  foreclosure,  and  particularly  with 
the  decision  in  the  intervening  petition  of  Bonner,  reported  in  30  Fed. 
Rep.  332.  In  our  original  opinion  we  said,  referring  to  the  order  of 
J\me  28th: 

''There  was  an  express  order  of  the  court  in  reference  to  that  branch,  and 
couched  in  such  language  that  the  intervenor  had  a  right  to  rely  upon  it,  and 
expect  the  payment  of  his  rent,  until  some  other  order  was  made.  Wherever 
a  specific  order  is  entered  after  showing  and  petition  by  the  receivers*  it 
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would  seem  as  though  the  party  stood  upon  a  different  footing,  and  was  not 
called  upon  to  assert  his  rights  as  lessor  to  the  surrender  of  the  leased  prop- 
erty." 

It  will  be  seen  from  this  quotation,  as  well  as  from  the  balance  of  the 
opinion,  that  the  sole  ground  of  difference  between  the  case  of  this  inter- 
venor  and  the  others  grew  out  of  this  order  of  June  28th.  That  order, 
or  as  much  as  is  material,  reads  as  follows: 

"It  is  ordered  that,  until  otherwise  directed,  the  receivers  herein,  from  the 
Incoming  rents  and  profits  of  said  property,  after  meeting  such  other  obliga- 
tions as  they  liave  been  directed  to  discharge  by  the  former  orders  of  this  court, 
pay,  as  the  same  shall  from  time  to  time  mature,  from  whatever  balance  may 
remain  in  their  hands,  *  *  *  on  the  1st  days  of  February  and  August, 
(or  as  soon  thereafter  as  practicable,)  the  semi-annual  Interest  at  six  percent, 
per  annum  then  due  on  two  hundred  and  sixty-four  (264)  bonds  of  one  thou- 
sand dollars  each,  issued  in  July,  1879,  and  secured  by  mortgage  on  the 
Ciarinda  &  St.  Louis  Railroad,  (otherwise  known  as  the  Clarinda  Branch,) 
amounting  to  $7,920." 

It  will  be  observed  that  the  receivers  are  directed  to  pay  this  interest 
^'after  meeting  such  other  obligations  as  they  have  been  directed  to  dis- 
charge by  the  former  orders  of  this  court."  Now,  only  one  month  be- 
fore, and  in  the  order  appointing  the  receivers,  they  had  been  required 
to  pay — Mrsty  the  expenses  of  operating  and  maintaining  the  property  in 
their  charge;  and,  eecondy  the  debts  of  the  Wabash  Company,  incurred 
for  labor  and  supplies  during  the  six  months  preceding  the  receivership, — 
so  that  at  the  time  the  order  to  pay  interest  was  entered  there  was  a 
former  and  existing  order  to  pay  ^hat  is  commonly  known  as  "prefer- 
ential debts.'*  It  cannot  be  that  this  order  was  intended  to  substitute  or 
set  aside  former  orders;  indeed,  it  is  expressly  made  subject  to  them. 
But  it  is  a  part  of  the  history  of  this  foreclosure  that  there  were  at  the 
commencement  of  the  receivership  over  three  million  of  these  preferential 
debts,  and'  at  the  time  when  the  sale  was  made  under  the  foreclosure, 
there  still  remained  over  two  million  unpaid.  The  receivers  were  never 
able  to  pay  these  preferential  debts,  and  as  this  order  of  June  28th  to 
pay  interest  is  expressly  subordinated  to  the  former  order  as  to  prefer- 
ential debts,  it  follows  they  were  never  called  upon  to  pay  this  interest, 
and  the  intervenor  never  had  a  perfected  claim  therefor.  Not  only  is 
this  order  of  June  28th  subordinated  to  former  orders;  it  expressly  directs 
the  source  from  which  payment  is  to  be  made.  It  is  "from  the  incoming 
rents  and  profits  of  said  property,"  and,  again,  "from  whatever  balance 
may  remain  in  their  hands."  It  was  not  to  be  paid  out  of  the  corpus  of 
the  property,  or  from  its  sale,  but  simply  from  the  rents  and  profits,  and 
that  this  is  the  proper  construction  of  the  order  was  affirmed  in  the  Case 
of  Bonner,  in  which,  speaking  for  the  court,  I  said: 

'*  At  another  time  we  ordered  payment  of  rent  out  of  the  earnings  of  a  leased 
line,  and,  in  the  course  of  an  opinion  which  I  then  delivered,  I  said  that  those 
surplus  earnings  belonged  to  those  different  lines,  and  they  should  be  used  in 
payment  of  their  obligations.  But,  if  you  will  read  the  orders  of  the  court 
that  were  entered,  and  the  opinions  that  were  announced,  you  will  find  no  at- 
tempt to  set  aside  the  orders  made  by  the  court  at  the  inception  of  the  receiver- 
ship, that  the  preferential  debts  should  be  first  paid.    Those  orders  stood  like 
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warrants  drawn  upon  a  treasurer  to  be  paid  out  of  funds  not  hereinbefore  ap- 
propriated." 

I  am  satisfied  from  these  considerations  that  in  the  former  decision  we 
did  not  give  sufficient  consideration  to  all  the  clauses  of  this  order  of  June 
28th,  and  by  reason  thereof  we  were  led  to  make  an  order  in  favor  of  the 
intervenor,  to  which  he  was  not  entitled,  and  which  was  entirely  out  of 
harmony  with  the  other  administration  of  this  foreclosure.  Therefore, 
our  attention  having  been  called  to  it  by  this  petition  for  a  rehearing,  we 
change  the  order  heretofore  entered  to  another  one,  in  favor  of  the  re- 
spondents and  against  the  intervenor.  I  am  also  inclined  to  think  that 
possibly  one  or  two  other  reasons  given  by  the  respondents  are  sufficient 
to  compel  the  ruling  we  now  make,  but  I  do  not  care  to  enter  into  any 
discussion  of  them.  As  I  said  in  the  former  opinion,  the  amount  in- 
volved is  so  large  that,  if  we  have  made  a  mistake,  it  can  be  corrected  in 
the  supreme  court.  The  report  of  the  master  will  be  confirmedi  and 
judgment  entered  rgainst  the  intervenor  for  costs. 

Thayjsb,  J.y  concurring. 


Db  GmitB  et  d.  v.  St.  Joseph  Lead  Go. 

{Cfireuit  Court,  E.  D.  Miswuri,  E.  D,    March  20, 1889.) 

1.  EjxcnaBinv— Dbvbkses—Fbaudulbnt  CSokvbtakcbs— Ezsoutiok— Sale. 

It  is  a  good  defense  to  an  ejectment  that  plaintiff's  title  is  deriyed  from  a 
conveyance  to  her  in  fraud  of  her  grantor  b  creditors,  one  of  whom  after- 
wards obtained  a  Judgment,  and  issued  execution  under  which  the  land  was 
sold  to  defendant's  predecessor  in  title,  such  fraudulent  conveyance  being 
void  by  the  state  statutes. 
8.  8ahb. 

It  is  immaterial  whether  the  execution  creditor  was  or  was  not  the  pur- 
chaser at  the  sale. 
8.  Sake— Laches. 

Defendant  may  rely  on  his  equitable  title  and  possession,  and  need  take  no 
action  to  obtain  the  legal  title,  and  lapse  of  time,  therefore,  does  not  affect 
his  right  to  interpose  the  defense. 

At  Law.     On  demurrer  to  defense. 

Ejectment  by  Emily  and  Paul  W.  De  Guire  against  the  St.  Joseph 
Lead  Company. 

Qeorgt  D,  Reynolds  and  Samud  L.  MeU^  for  plaintiffs. 
Charles  Nagd^  for  defendant. 

Brewer,  J.  In  addition  to  the  motion  heretofore  decided  by  me,^ 
there  is  a  demurrer  to  one  defense.  The  action  is  in  ejectment.  That 
defense  is  that  the  female  plaintiff  holds  title  by  deed  from  her  father, 

>87  Fed.  Rep.  668. 

v.38F.no.2— 6 
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made  some  30  years  since.  That  conveyance  was  a  conveyance  without 
consideration,  and  in  fraud  of  the  rights  of  the  grantor's  creditors,  he  being 
then  hopelessly  insolvent.  Subsequently  one  of  these  creditors  put  hi3 
claim  in  judgment,  caused  execution  to  be  issued  and  the  property  sold,  and 
at  the  sale  it  was  bid  in  by  a  third  party ,  under  whom  the  defendant  claims. 
This  sale  was  made  over  20  years  ago.  The  demurrer  rests  upon  three 
grounds.  The  principal  one  is  that  whatever  defense  exists  is  purely 
equitable,  and  as  against  a  legal  title  can  only  be  asserted  after  judgment 
by  a  bill  in  equity.  In  the  cases  of  Dickerson  v.  Cdgrove,  100  U.  S.  578, 
and  Kirk  v.  HamUUm^  102  U.  S.  68,  the  supreme  court  of  the  United 
States  held  that,  in  an  action  of  ejectment,  a  law  action  in  which  the 
legal  title  prevails,  a  defense  based  upon  an  equitable  estoppel  could 
be  sustained.  The  action  being  a  possessory  one,  a  defense  based  upon 
equitable  estoppel  showed  that  the  plaintiff  was  not  entitled  to  the  pos- 
session, and  was  available  in  an  action  at  law.  In  this  case  the  do* 
fendant  has  a  legal  title, — a  judgment  against  plaintiff's  grantor,  followed 
by  execution,  sale,  and  deed.  The  statutes  of  Missouri  make*  a  con- 
veyance by  a  debtor  in  fraud  of  the  rights  of  the  creditors  clearly  and 
utterly  void  as  against  them.  And,  while  there  may  be  some  doubt 
on  the  matter,  I  think  that  this  defense  is  one  which  can  be  success- 
fully interposed  in  an  action  of  ejectment. 

A  second  ground  of  demurrer  is  that  the  answer  does  not  show  that 
the  creditor  was  himself  the  purchaser.  This  is  immaterial.  If  the  suit 
was  at  the  instance  of  a  then  existing  creditor,  and  that  suit  passed  into 
judgment,  execution,  and  sale,  the  person  purchasing  succeeds  to  all  the 
rights  that  the  creditor  would  have  acquired  if  he  had  purchased. 

The  third  ground  is  that  whatever  rights  the  defendant  had  to  set 
aside  the  conveyance  to  plaintiff  from  her  father,  it  has  lost  by  a  lapse 
of  time,  and  that  no  affirmative  relief  could  be  granted  to  it  in  an  in- 
dependent suit.  But  the  defendant  is  not  asking  any  affirmative  re- 
lief. It  has  an  equitable  title  and  possession,  and  may  rest  safely  on 
that  for  all  time.  If  I,  owning  land  by  full  legal  title,  make  a  con- 
tract to  sell  at  a  price  to  be  paid  thereafter,  and  the  purchaser  enters 
into  possession,  and  pays  the  price,  although  I  execute  no  deed,  and 
the  legal  title  remains  in  me,  still  the  purchaser  can  always  interpose 
his  full  equitable  title  as  a  perfect  defense  to  any  action  I  may  insti- 
tute. It  is  not  necessary  that  he  should  in  the  first  instance  have  taken 
action  to  place  the  legal  title  in  himself.  I  think  the  demurrer  must 
be  overruled. 
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Welles  v.  Stout. 
{Circuit  Court,  Jf.  D,  Iowa.    March  18, 1889.) 

1.  Banks  and  Banking  —  National  Banks  —  Insolvknct  —  Action  against 
Sharbholder—I^badino. 

In  an  action  by  the  receiver  of  a  national  bank  against  a  shareholder  to  re- 
cover an  assessment  ordered  by  the  comptroller,  an  allegation  in  the  petition 
that  on  a  day  named  "the  comptroller  of  the  currency,  in  order  to  pay  the 
liabilities  of  the  bank.  **made  an  assessment  upon  all  the  said  shares  of  the 
capital  stock  of  said**  bank  of  100  per  cent,  upon  its  par  value,  **and  ordered 
the  stockholders  to  pay  the  same  on  or  before''  a  day  named,  is  sufficient  to 
show  that  the  requisite  action  was  had  by  the  comptroller,  not  only  as  to  de- 
termining upon  the  necessity  of  an  assessment,  but  also  as  to  the  enforcement 
thereof  by  suit  against  the  delinquent  stockholders. 

8.  Same. 

An  allegation  following,  "that  by  virtue  of  the  premises,  and  of  the  statutes 
in  such  case  made  and  provided,  the  defendant  became  and  is  indebted  to  your 
petitioner  in  the  sum  of, "etc.,  sufficiently  shows  that  defendant  had  become 
indebted  in  the  sum  named,  and  also  that  such  indebtedness  still  continued 
when  the  petition  was  filed,  and  ia  eniiiv<i1«^nt  to  an  allegation  of  non-pay- 
ment 

At  Law.     On  demurrer  to  amended  petition. 

William  Graham,  for  plaintiff. 

Henderion^  Hurd,  Daniels  dc  Kiesd^  for  defendant. 

Shiras,  J.  The  plaintiff  is  the  receiver  of  the  Commercial  National 
Bank  of  Dubuque,  and  in  that  capacity  brings  this  action  to  recover  au 
assessment  of  100  per  cent,  upon  the  shares  of  stock  of  which  it  is  averred 
the  defendant  is  the  owner.  The  petition  avers  the  organization  of  the 
bank  under  the  laws  of  the  United  States,  its  insolvency,  the  appointment 
of  plaintiff  as  receiver  by  the  comptroller  of  the  currency,  and  the  fact  that 
the  assets  are  insufficient  to  pay  the  indebtedness.  Then  follows  the  aver- 
ment that  "on  the  25th  day  of  July ,  A.  D,  1888,  the  comptroller  of  the  cur- 
rency, in  order  to  pay  the  liabilities  of  said  banking  association,  made  an 
assessment  upon  all  the  said  shares  of  the  capital  stock  of  said  Commercial 
National  Bank  of  one  hundred  per  cent,  upon  the  par  value  of  said  stock, 
and  ordered  the  stockholders  to  pay  the  same  on  or  before  the  25th  day 
of  August,  A.  D.  1888,  of  all  of  which  said  defendant  had  notice;  that 
by  virtue  of  the  premises,  and  of  the  statutes  in  such  case  made  and  pro- 
vided, the  defendant  became  and  is  indebted  to  your  petitioner  in  the 
sum  of  five  thousand  five  hundred  dollars,  with  interest  thereon  from 
the  25th  day  of  August,  A.  D.  1888;  that  this  action  is  brought  under 
the  authority  and  by  the  direction  of  the  said  comptroller  of  the  currency 
of  the  United  States."  To  this  petition  a  demurrer  is  interposed  on  the 
grounds  that  it  is  not  averred  that  the  amount  assessed  against  the  defend- 
ant has  not  been  paid,  and  that  it  does  not  appear  that,  prior  to  the  com^ 
mencement  of  the  action,  the  comptroller  had  decided  that  an  assessment 
upon  the  capital  stock  was  necessary,  nor  that  such  assessment,  if  made, 
should  be  enforced  by  suit  against  the  stockholders. 
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In  Kennedy  v.  Oibson,  .8  Wall.  498,  the  supreme  court,  in  construing 
the  sections  of  the  statute  governing  the  liability  of  the  stockholders,  and 
the  mode  of  the  enforcement  thereof,  held  that  it  is  for  the  comptroller 
to  decide  when  it  is  necessary  to  institute  proceedings  against  the  stock- 
holders to  enforce  their  personal  liability,  and  that  action  on  his  part  is 
an  indispensable  prerequisite  to  the  institution  of  suits  by  the  receiver. 
Although  not  expressly  so  stated,  it  would  appear  that  the  supreme  court 
holds  that  the  comptroller  must  not  only  order  an  assessment  to  be  levied 
upon  the  stockholders,  but  that  it  is  for  the  comptroller  to  decide  whether 
such  assessment  shaD  be  enforced  by  suit.  Assuming,  at  least,  that  this 
is  the  true  construction  of  the  opinion,  does  or  does  it  not  suflBciently 
appear  from  the  allegations  of  the  petition  that  such  action  by  the  comp- 
troller has  been  had?  It  is  averred  that  Jor  the  purpose  of  paying  the 
liabilities  of  the  bank  the  comptroller  made  an  assessment  on  all  the 
shares  of  stock  of  100  per  cent,  on  the  par  value  thereof,  and  ordered 
the  stockholders  to  pay  the  same  by  a  day  fixed.  Certainly  the  comp- 
troller would  not  have  made  this  assessment  unless  he  had  decided  that 
it  was  necessary  to  enforce  the  personal  liability  of  the  shareholders. 
The  evidence  that  he  had  reached  the  conclusion  that  it  was  necessary 
to  .resort  to  the  liability  of  the  stockholders  is  found  in  the  fact  averred, 
— that  he  had  made  this  assessment,  and  ordered  its  payment.  In  Kenr 
nedy  v.  QihsoUy  the  supreme  court  holds  that  the  stockholders  cannot  con- 
trovert or  question  the  decision  or  determination  of  the  comptroller  in 
this  particular.  If  the  comptroller  orders  the  assessment,  and  its  en- 
forcement, that  concludes  the  shareholder.  The  argument  of  counsel  in 
support  of  the  demurrer, — that  the  shareholders  cannot  be  made  liable,  ex- 
cept by  the  comptroller  hearing  and  deciding  the  question  that  necessity 
exists  in  the  given  case  for  the  enforcement  of  this  statutory  liability  on 
part  of  the  shareholders,  is  unquestionably  well  taken.  It  must  be  averred 
in  the  petition,  and,  if  controverted,  must  be  proven  on  the  trial,  that 
the  comptroller  did  decide  that  necessity  existed  for  the  enforcement  of 
the  liability  of  the  shareholder.  The  question  arising  on  the  demurrer, 
however,  is  as  to  the  meaning  of  the  allegations  in  the  petition  contained. 
It  being  therein  averred  that  to  meet  the  liabilities  of  the  bank  the  comp- 
troller ordered  an  assessment  on  the  shareholders,  ordered  them  to  pay 
it  by  a  day  fixed,  and  directed  suit  to  be  brought  to  enforce  payment,  is 
sufficient  to  show  that  the  requisite  action  was  had  by  the  comptroller, 
not  only  as  to  the  matter  of  the  assessment,  but  also  as  to  the  enforce- 
ment thereof  by  suit  against  the  delinquent  stockholders.  It  is  also  urged 
that  the  petition  is  insufficient  because  it  is  not  averred  that  the  amount 
of  the  assessment  has  not  been  paid.  The  petition  alleges  the  several 
facts  constituting  the  claim  against  the  defendant,  and  then  avers  "that 
by  virtue  of  the  premises,  and  of  the  statutes  in  such  case  made  and  pro- 
vided, the  defendant  became  and  is  indebted  to  your  petitioner  in  the 
sum  of,"  etc.  Two  facts  are  herein  averred:  FLrsi^  that  by  reason  of  the 
matters  previously  set  forth  the  defendant  had  become  indebted  to  the 
petitioner  in  the  sum  named;  second,  that  such  indebtedness  was  in  ex- 
istence, or  still  continued,  when  the  petition  was  filed.     This  could  not 
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be  true  if  the  assessment  had  been  previously  paid,  and  it  follows  that 
the  averment  is  the  equivalent  of  that  of  non-payment.  The  demurrer 
is  therefore  overruled,  with  leave  to  defendant  to  answer. 


Tracy  v.  Reed. 
{Oir&tiit  Court,  D.  Oregon.    March  4, 1889.) 

L  Taxatiok— Assessment— VALiDrrT. 

By  the  act  of  1882,  (Comp.  1887,  §  2735,)  real  property  must  be  assessed  to 
the  owner  thereof,  unless  it  is  unoccupied,  and  the  owner  unknown;  and  ap. 
assessment  made  to  a  person  not  the  owner  of  the  property  is  invalid. 

B.  Same— "Owner." 

The  owner  of  property,  for  the  purpose  of  taxation,  is  the  person  having  the 
le^al  title  or  estate  thereto  or  therein,  and  not  one  who,  by  contract  or  other- 
wise, has  a  mere  equity  therein,  or  a  right  to  compel  a  conveyance  of  such 
legal  title  or  estate  to  himself.* 

8.  Same— Tax-Deed— Stipulation— Effect. 

An  act  of  the  legislature  (Comp.  1874,  p.  767.  §  90)  made  a  tax-deed  conclu- 
sive evidence  of  the  regularity  of  the  assessment,  except  for  fraud;  and,  on 
the  trial  of  an  action  brought  bv  the  ^[rantee  in  such  a  deed  to  recover  posses- 
sion of  the  premises  mentioned  therein,  the  parties  stipulated  the  existence 
of  certain  facts,  from  which  it  appeared  in  the  judgment  of  the  court  that  the 
assessment  in  question  was  made  to  a  person  not  then  the  owner  of  the  prop- 
erty. Held^  that  the  effect  of  such  stipulation  was  a  waiver  by  the  plaintiff  of 
the  conclusive  character  of  the  deed  m  this  respect,  and  an  admission  that,  if 
in  the  Judgment  of  the  court  the  person  to  whom  the  property  was  assessed 
was  not  the  true  owner  thereof,  then  the  assessment  was  invalid,  and  the  tax- 
deed  void. 

L  Constitutional  Law— Obligation  of  Contract»— Taxation— Tax-Deed  as 
Eyidbncb. 

A  tax-deed  made  in  pursuance  of  a  sale  of  property  for  a  delinquent  tax, 
under  an  act  which  provided  that  such  deed  shall  be  conclusive  evidence  of 
the  regularity  of  the  assessment,  except  for  fraud,  is  a  contract  with  the  state 
that  the  deed  shall  so  far  remain  conclusive  evidence  of  title  in  the  grantee 
therein,  and  a  subsequent  act  of  the  legislature,  making  such  deed  onlj prima 
fade  evidence  of  such  regularity,  is  void,  because  it  impairs  the  obligation  of 
the  contract.  The  ruling  in  Marx  y.  ffanthorn,  12  Sawy.  877,  80  Fed.  Rep. 
679,  on  this  point,  aflSrmed. 

ISyUalnu  by  the  Court) 

At  Law. 

Action  by  Edward  Tracy  against  Mary  A.  Reed,  to  recover  land. 

W.  Scott  Beebe  and  John  M.  Oearin,  for  plaintiff. 

Alfi'ed  F.  Sears  and  Pavl  R.  Deady,  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of  Cali- 
fornia, against  the  defendant,  a  citizen  of  Oregon,  to  recover  the  posses- 
sion of  lot  3,  in  block  206,  of  the  Couch  addition  to  Portland. 

The  pleadings  consist  of  the  complaint,  answer,  and  reply,  from  which 
it  appears  that  the  plaintiff  claims  title  to  the  lot  under  a  sale  thereof  for 
a  delinquent  tax  thereon,  on  June  18,  1884,  to  which  claim  two  defenses 
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are  pleaded:  (1)  The  assessment  on  which  said  tax  was  levied  is  void, 
because  not  made  to  the  owner  of  the  property;  and  (2)  the  tax  was  paid 
before  the  sale  took  place.  The  defendant  also  brings  into  court,  and 
deposits  with  the  clerk,  under  section  2823,  Comp.  1887,  the  sum  of 
$15.65,  the  same  being  the  amount  of  the  tax  of  1883,  and  the  accruing 
cost  and  interest  thereon. 

The  case  was  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury,  and  upon  a  stipulation  concerning  certain  facts,  with  the  right 
to  either  party  to  introduce  further  evidence  on  the  trial. 

From  this  stipulation  it  appears  that  the  property  in  question  exceeds 
in  value  the  sum  of  $2,000,  and  that  on  Jul}-  10,  1880,  R.  Glisan,  be- 
ing the  owner  thereof,  bargained  and  sold  the  same  to  the  defendant  by 
an  agreement  of  that  date,  signed  by  himself  and  wife,  and  by  the  de- 
fendant. 

.By  the  terms  of  this  agreement,  erroneously  called  "a  bond  for  a  deed,** 
the  defendant  was  to  pay  $300  for  the  property, — the  one-half  down,  and 
remainder  in  quarterly  payments  of  $18.75  each,  with  interest;  where- 
upon the  vendors  were  to  convey  the  premises  to  her  in  fee-simple.  It 
was  also  agreed  that  the  defendant  might  take  possession  of  the  premises 
at  once,  and  that  she  would  pay  all  taxes  that  might  be  levied  on  the 
property;  and  that,  if  the  purchase  money  due  under  the  agreement  was 
not  all  paid  by  July  10,  1882,  the  agreement  should  become  null  and 
void  at  the  option  of  Glisan,  and  all  money  then  paid  thereon  become 
forfeited  to  the  vendors. 

On  September  14, 1881,  the  defendant  paid  the  remainder  of  the  pur- 
chase money,  and  on  June  7,  1887,  the  vendors  duly  conveyed  the 
premises  to  her. 

Prior  to  July  10,  1880,  the  property  was  assessed  to  R.  Glisan  as  the 
owner  thereof,  but  after  the  making  of  said  agreement,  and  for  and  dur- 
ing the  years  1880  to  1887,  both  inclusive,  the  same  was  assessed  to  the 
defendant,  without  complaint  or  objection  from  any  one.  It  is  admitted 
that  during  the  same  period,  except  for  the  year  1883,  the  defendant 
paid  the  taxes  levied  on  the  property  in  pursuance  of  said  assessments, 
and  she  claims  to  have  paid  it  for  that  year  also. 

On  May  17,  1884,  the  sheriff  of  Multnomah  county,  in  pursuance  of 
a  warrant  from  the  county  court  thereof,  levied  on  the  premises  as  the 
property  of  the  defendant,  for  the  purpose  of  collecting  the  tax  levied 
thereon  in  1883,  alleged  to  be  then  delinquent,  and  amounting  to $3.90, 
notice  of  which  levy  and  the  sale  thereon  was  duly  published  in  the 
Daily  Oregonian  on  May  19,  1884;  and  on  June  18,  1884,  the  property 
was  offered  for  sale  and  bid  in  by  the  plaintiff  for  the  sum  of  $6.47,  and, 
no  redemption  being  made  thereof,  on  June  6,  1887,  he  received  a  deed 
from  the  sheriff  therefor. 

In  December,  1884,  the  defendant  took  possession  of  the  premises, 
and  moved  into  a  house  thereon,  which  she  commenced  to  build  on  the 
4th  of  July  previous,  in  which  she  has  ever  since  resided. 

The  defendant  testifies  that  she  can  neither  read  nor  write;  that  in  the 
spring  of  1884  her  daughter,  Mrs.  Belle  Read,  came  to  her  with  a  news- 
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paper  in  her  hand,  and  called  her  attention  to  the  fact  that  her  lot  was 
advertised  for  sale  for  a  delinquent  tax,  and  that  she  and  her  daughter  . 
went  the  same  day  to  the  sheriff's  office  and  paid  the  tax  to  the  deputy, 
A.  W.  Witherell,then  in  attendance  there,  but  whether  she  got  a  receipt 
or  not  she  is  not  certain,  and,  if  she  did,  she  says  it  is  lost  or  mislaid. 
In  this  statement  she  is  corroborated  throughout  by  her  daughter.  James 
Sheridan,  who  was  boarding  with  the  defendant  in  the  spring  of  1884, 
testifies  that  he  heard  the  conversation  between  the  daughter  and  the 
mother  concerning  the  property  being  advertised  for  sale,  and  saw  them 
go  out  of  the  house  later  in  the  same  day,  saying  they  were  going  to  the 
sheriff's  office  to  pay  the  tax. 

The  deputy  testified  that  he  has  no  remembrance  of  the  tax  being  paid; 
that  there  is  no  stub  in  the  receipt  book  showing  the  payment  of  the  tax, 
as  there  should  be,  if  it  was  paid;  and  he  is  therefore  quite  confident 
it  never  was  paid. 

The  defendant  and  her  daughter  both  state  that  a  Mrs.  Ann  Keating, 
with  whom  the  latter  was  living  at  the  time,  accompanied  her  to  the 
house  of  the  defendant,  to  inform  her  that  the  tax  was  delinquent,  and 
then  went  with  them  to  the  sheriff's  office,  and  saw  the  same  paid.  The 
deposition  of  Keating  was  read  by  the  plaintiff,  in  which  she  denies  this 
story,  so  far  as  she  is  concerned,  in  toto.  But  Sheridan  testified  that  a 
woman,  not  known  to  him,  came  to  the  house  on  this  occasion  with  the 
daughter,  and  afterwards  left  the  house  with  her  and  the  defendant, 
when  the  latter  said  she  was  going  to  pay  the  tax. 

The  testimony  of  the  deputy,  Witherell,  that  the  tax  was  not  paid,  be- 
cause he  does  not  remember  it,  and  because  there  is  no  stub  to  that  effect 
in  the  receipt  book,  is,  in  effect,  but  little  more  than  the  legal  presump- 
tion that  he  did  his  duty  in  the  premises;  that  is,  if  the  tax  was  paid, 
he  gave  the  party  a  receipt  therefor,  and  made  a  corresponding  entry  on 
the  stub  thereof.  Comp.  1887,  §  766,  subsec.  15;  2  Whart.  Ev.  §§  13l8i 
1319. 

The  statute  (Comp.  1887,  §  2801).  makes  it  the  duty  of  the  sheriff  on 
"the  receipt  of  money  for  taxes"  to  give  a  receipt  therefor;  and  contains 
a  form  of  the  ^ub  thereof,  which  he  keeps  in  his  office,  and  the  particu- 
lars to  be  entered  thereon. 

The  direct,  affirmative  testimony  of  one  altogether  credible  witness 
to  the  fact  of  payment  of  taxes  ought  to  be  sufficient  to  overcome  this 
presumption.  But  the  defendant  is  pecuniarily  interested  in  the  re- 
sult, and  the  daughter  is  as  likely  to  be  influenced  by  that  fact  as  her 
mother. 

I  fear  it  would  in  some,  if  not  many,  instances  make  tax-titles  a  de- 
lusion and  a  snare  if  they  could  be  avoided  by  the  mere  oath  of  the  de- 
linquent or  his  immediate  relatives  or  prospective  heirs  that  the  taxes 
had  been  paid  without  taking  a  receipt  therefor. 

And  the  fact  that  no  receipt  was  taken  by  the  defendant  for  the  pay- 
ment of  this  tax  is  a  circumstance  of  some  weight  against  the  statement 
that  the  same  was  paid.  The  officer  would  naturally  give  the  defendant 
a  receipt,  and  she  would  most  naturally,  if  necessary,  demand  one. 
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The  testimony  of  Mrs.  Keating  does  not  contradict  the  testimony  of 
the  defendant  and  her  daughter  as  to  the  payment  of  the  tax,  but  only  a 
collateral  circumstance  of  the  transaction,  as  related  by  them,  namely, 
her  presence  at  such  payment. 

But,  notwithstanding  Keating's  testimony,  the  defendant  may  have 
paid  the  tax,  and,  what  is  more,  her  testimony  may  not  be  true.  It  is 
not  apparent  what  object  the  defendant  could  have  in  falsely  connecting 
her  with  the  transaction.  Her  memory  may  be  at  fault  with  reference 
to  the  person  who  came  to  the  house  with  her  daughter  and  went  with 
them  to  the  sheriffs  oflBce;  for  Sheridan,  who  seems  to  be  a  disinterested 
and  fair  witness,  says  that  some  woman  came  to  the  house  with  the 
daughter  on  the  occasion  in  question,  and  went  with  the  parties  when 
they  left  the  house. 

I  was  certainly  impressed  on  the  trial  with  the  apparent  fairness  and 
candor  of  the  defendant  and  her  daughter  as  witnesses;  and  it  does  not 
seem  probable  that  the  former  would,  even  if  she  had  allowed  this  prop- 
erty to  go  to  sale  for  the  paltry  sum  of  this  tax,  have  taken  no  steps  to 
redeem  the  same  within  the  two  years  allowed  by  law,  or  would  have 
continued  to  pay  the  taxes  on  the  property  in  the  mean  time.  I  can  but 
think  she  was  at  least  laboring  under  the  impressioq  that  the  tax  of  1883 
was  paid.  The  property  was  her  homfe,  and  probably  all  she  had  of  any 
value  in  the  world,  and  it  soems  improbable  that  she  would  consciously 
sacrifice  it  for  the  paltry  sum  of  $3.90. 

And  yet  I  do  not  feel  satisfied,  under  the  circumstances,  to  find  as  a 
matter  of  fact  that  this  tax  was  paid  by  the  defendant. 

This  leads  to  the  consideration  of  the  question:  Was  there  any  valid 
assessment  of  this  property  preparatory  to  the  levy  of  this  tax? 

Section  2736  of  the  Comp.  of  1887,  (section  2,  act  Oct.  26,  1882,) 
provides: 

**  All  lands  shall  be  assessed  and  taxed  in  the  county  where  the  same  shall 
iie»  and  every  person  shall  be  assessed  in  the  county  where  he  resides  when 
the  assessment  is  made,  for  all  real  and  personal  property  then  owned  by  him 
within  such  county;  and  unoccupied  land,  if  the  owner  is  unknown,  may  be 
assessed  as  such,  without  inserting  the  name  of  any  owner. " 

By  this  act,  the  rule  prescribed  in  section  6  of  the  act  of  1854,  (Comp. 
1874,  p.  760,  §  7,)  which  allowed  "land  owned  by  one  person  and  oc- 
cupied by  another'*  to  be  assessed  in  the  name  of  either,  was  changed. 
In  the  act  of  1882,  sometimes  called  "the  mortgage  tax  law,"  the  provis- 
ion allowing  an  assessment  to  be  made  in  the  name  of  a  mere  occupant 
was  omitted  for  some  reason,  and  now,  and  since  then,  land  is  required 
to  be  assessed  to  the  owner,  unless  it  is  unoccupied,  in  which  case  it  may 
be  assessed  as  such,  without  naming  the  owner. 

When  a  person  is  assessed  "for"  real  property,  as  being  "owned"  by 
him,  he  must  be  designated  on  the  assessment  roll  as  the  owner  of  the 
same.  It  is  not  sufficient  to  assess  or  value  the  land  for  taxation  gener- 
ally. It  must  be  assessed  or  valued  as  the  land  of  the  owner  thereof, 
and  not  as  that  of  another.     Cooley,  Tax'n,  278. 

In  Marx  v.  Hanthom,  12  Sawy.  373,  30  Fed.  Rep.  679,  this  court 
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held  that,  where  the  statute  requires  property  to  he  assessed  in  the  name 
of  or  to  the  owner,  the  name  is  a  part  of  the  description  of  the  premises, 
and,  I  may  add,  is  a  material  part  of  the  transaction. 

It  may  be  that  the  action  of  the  assessor  in  assessing  unoccupied  land 
to  an  UDJtnown  owner  cannot  be  attacked  in  a  proceeding  like  this,  ex- 
cept for  fraud.  But  the  ownership  of  this  land  was  known.  It  had 
been  assessed  to  B.  Glisan  prior  to  1880,  as  the  owner  thereof,  and,  so 
far  as  appeared  of  record,  he  was  still  such  owner.  Nor  is  it  claimed 
that  the  owner  was  unknown. 

Was  that  ownership  changed  prior  to  1883,  when  this  assessment  of 
the  property  was  made  to  the  defendant?  The  legal  title  and  estate  were 
still  in  Glisan.  By  virtue  of  the  agreement  of  sale  and  the  payment  of 
the  purchase  price,  the  defendant  had  an  equity,  as  against  Glisan  or  any 
one  who  might  take  the  legal  title  from  him  with  a  knowledge  of  the 
facts,  to  have  a  conveyance  of  the  property  made  to  her, — ^to  have  a  spe- 
cific performance  of  the  contract  of  sale.  But  the  property  was  not 
** owned"  by  her,  in  the  legal  acceptance  of  the  phrase,  until  the  convey- 
ance was  made  to  her,  in  1887.  Nor  is  the  fact  that  she  agreed  in  the 
mean  time  to  pay  the  taxes  material.  This  was  a  mere  private  arrange- 
ment between  the  vendors  and  vendee,  of  which  the  law  took  no  cogni- 
zance. A  lessee  of  property  might  agree  to  pay  the  taxes  thereon,  but 
that  would  not  make  him  the  owner  of  the  property  for  the  purpose  of; 
taxation  or  otherwise. 

Nor  is  it  material  that  the  defendant  paid  the  taxes  on  the  property 
after  the  sal^  to  her.  She  did  so,  not  because  the  state  had  any  legal 
claim  upon  her  for  such  taxes,  but  in  pursuance  of  her  contract  with  her 
vendors  to  that  effect.  And  in  so  doing,  so  far  as  the  state  was  concerned, 
she  was  acting  as  the  agent  of  such  vendors.  Nor  was  she  bound  to  ob- 
ject to  the  assessment  of  the  property  in  her  name,  if  she  was  ever  aware 
of  it.  It  was  not  her  duty  to  instruct  the  assessor  to  whom  to  assess  the 
property;  and  it  is  not  claimed  that  she  ever  returned  it  for  assessment 
as  her  own.  And,  finally,  no  one  was  prejudiced  by  her  silence  or  ao- 
quiescence.     Cooley,  Tax'n,  573. 

It  is  true  that  the  term  "owner"  is  sometimes  used  in  a  large  and  com- 
prehensive sense,  or  at  least  is  so  construed.  For  instance,  where  it  is 
used  to  designate  the  person  who  may  redeem  property  sold  for  taxes  or 
upon  execution,  it  may  be  and  is  construed  in  the  interest  of  justice  and 
convenience  to  include  the  holder  of  an  equity,  or  what  is  sometimes 
called  the  owner  of  the  "equitable  estate." 

In  Dvhois  v.  Hq)bum,  10  Pet.  22,  the  supreme  court  held  that  a  stat- 
ute of  Pennsylvania,  which  gave  the  "  owner"  or  "  owners  "  of  land  sold 
for  taxes  the  right  to  redeem  the  same,  included  an  owner  of  an  undi* 
vided  part  of  the  property,  so  that  he  might  redeem  the  whole  tract.  In 
the  course  of  his  opinion,  Mr.  Justice  Baldwin  said  such  a  law  ought 
"to  receive  a  liberal  and  benign  construction;"  nor  should  the  right  to 
redeem  be  "narrowed  down  by  a  strict  construction."  And,  continuing, 
he  said:  "Any  right  which,  in  law  or  equity,  amounts  to  an  ownership 
in  the  land;  any  right  of  entry  upon  it,  to  its  possession  or  enjoy ment. 
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or  any  pftrt  of  it  which  can  be  deemed  an  estate  in  it, — ^mal:es  the  per- 
son the  owner,  so  far  as  it  is  necessary  to  give  him  the  right  to  redeem." 

But  the  owner  spoken  of  in  the  statute  relating  to  assessment  of  land 
for  taxation  is  the  legal  owner, — the  one  having  the  jvs  disponmdij  or 
the  right  of  disposal.  The  statute  declares  that  a  sheriff's  deed  to  a  pur- 
chaser at  a  tax-sale  shall  pass  the  "legal  title"  to  the  premises,  thereby 
necessarily  implying  that,  if  the  land  is  not  assessed  to  owners  unknown, 
it  must  be  assessed  in  the  name  of  the  person  in  whom  such  title  is 
vested  at  the  time.  The  record  of  deeds  is  prima  facie  the  proper  evidence 
of  ownership  for  the  purpose  of  taxation ;  and  the  statute  shouki  have 
limited  the  word  "owner"  to  the  last  vendee  of  record. 

In  Washington  v.  Pratt,  8  Wheat.  681,  it  was  held  that  a  statute  au- 
thorizing a  sale  of  lots  in  Washington  city  for  delinquent  taxes,  on  a  no- 
tice varying  in  length  according  to^the  residence  of  the  parties,  whether 
within  the  District  of  Columbia  or  without  the  United  States,  to  whom 
"the  property  belongs,"  which  notice,  among  other  things,  was  required 
to  contain  "  the  name  of  the  person  or  persons  to  whom  the  same  may 
have  been  assessed,"  did  not  authorize  the  sale  of  a  lot  assessed  to  any 
one  but  the  "  actual "  owner. 

In  DamB  v.  OindnnaJtiy  36  Ohio,  27,  it  was  held  that,  where  a  statute 
made  an  assessment  on  a  lot  for  street  improvements,  a  debt  or  demand 
that  could  be  enforced  against  the  "owner  "  thereof  in  a  personal  action, 
such  action  could  not  be  maintained  against  a  lessee  of  the  property,  and 
that  no  one  was  the  "owner"  of  the  same,  within  the  meaning  of  the  stat- 
ute, who  had  less  than  a  freehold  interest  therein. 

In  reply  to  the  suggestion  of  counsel  that  the  assessment  of  this  prop- 
erty is  a  proceeding  in  rem,  and  that  the  name  in  or  to  which  it  is  en- 
tered on  the  assessment  roll  is  a  matter  non-essential,  attention  is  called 
to  the  cases  of  Dawdl  v.  Portland,  13  Or.  248,  10  Pac.  Rep.  308,  and 
Hawthorne  v.  East  Portland,  13  Or.  271,  10  Pac.  Rep.  342.  Both  cases 
were  assessments  for  improving  streets,  and  the  statutes  under  which 
they  were  made  required  that  they  should  be  entered  in  a  record,  called 
the  "Docket  of  City  Liens,"  in  the  name  of  the  owner  of  the  property. 
In  the  first  case  the  name  of  the  father  of  the  owner  was  used,  and  in 
the  second  one  the  property  was  assessed  to  the  estate  of  a  deceased  per- 
son. The  court  held  the  assessments  void,  because  they  were  not  entered 
in  the  docket  in  the  name  of  the  true  owner. 

The  warrant  for  the  collection  of  a  delinquent  tax  requires  the  sheriff 
to  make  the  tax  out  of  the  personal  property  of  the  delinquent.  Comp. 
1887,  §  2814.  But  how  can  this  command  be  obeyed  unless  the  as- 
sessment is  made  to  the  owner  of  the  property.  So  far  the  tax  is  a  per- 
sonal charge,  to  be  enforced  by  the  sale  of  the  owner's  goods  and  chat- 
tels, if  any  be  found.  If  the  real  property  of  A.  may  be  assessed  to  B., 
then  the  personal  property  of  B.  may  be  taken  and  sold  to  pay  the  tax 
on  the  real  property  of  A.,  which  could  never  have  been  the  intention 
of  the  l^islature. 

Something  remains  to  be  said  concerning  the  legal  effect  of  the  sher- 
iff's deed  to  the  plaintiff. 
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By  the  law  in  force  when  this  sale  was  made  such  deed  was  prima  facie 
evidence  of  the  regularity  of  the  prior  proceedings,  which  presumption 
could  not,  as  to  the  assessment,  be  overcome  except  by  proof  that  the 
hame  was  fraudulent.  Comp.  1874,  p.  767,  §  90.  An  assessment  can- 
not be  considered  fraudulent,  simply  because,  so  far  as  appears,  the  as- 
sessor has  ignorantly  or  carelessly  assessed  the  property  to  the  wrong 
person  as  owner.     Marx  v.  Hanthorrij  12  Sawy.  374,  30  Fed.  Rep.  579. 

The  legislature  may  make  a  tax-deed  conclusive  evidence  of  the  regu- 
larity of  all  such  prior  proceedings  as  are  mere  matters  of  expediency, 
— acts  which  might  have  been  dispensed  with  in  the  first  place.  And 
in  my  judgment  the  entry  of  property  on  the  assessment  roll  in  or  to  the 
name  of  the  owner  is  one  of  them.     Marx  v.  Hanihom^  mpray  374,  375. 

It  follows  from  these  premises  that  when  the  state  sold  this  lot  to  the 
plaintiff  it  contracted  with  him  that  the  legal  effect  of  his  deed  should 
not  be  changed  or  overcome  by  proof  that  the  property  was  assessed, 
without  fraud,  to  the  wrong  person  as  owner. 

The  act  of  February  21, 1887,  (Comp.  1887,  §  2823,)  makes  the  sher- 
iff's deed  prima  fade  evidence  only  of  the  regularity  of  the  prior  proceed- 
ings, and  therefore  it  may  be  overcome  by  proof  to  the  contrary  in  any 
respect, — as  that  the  property  was  assessed,  without  fraud,  in  the  name 
of  a  person  who  was  not  the  true  owner.  In  this  respect  the  act  of  1887, 
if  held  applicable  to  the  plaintiff's  deed,  would  change  its  legal  effect  as 
a  muniment  of  title,  and  sb  far  impair  the  obligation  of  the  contract  with 
him,  contrary  to  the  constitution  of  the  United  States.  Marx  v.  Han- 
thom^  mpra^  376.  Nor  is  it  material  that  the  deed  was  not  executed  un- 
til after  the  passage  of  the  act  of  1887.  The  contract  of  the  state  with 
the  plaintiff  arose  out  of  the  circumstances  of  the  sale,  and  the  law  then 
in  force  and  applicable  to  the  transaction. 

I  am  aware  that  the  majority  of  the  supreme  court  of  thie  Btsite,  in  Strode 
V.  Washer^  16  Pac.  Rep.  928,  since  the  decision  of  this  court  in  Marx  v. 
Hanihom,  supra,  but  apparently  without  being  aware  of  it,  have  decided 
this  question  otherwise.  But  the  question  is  a  federal  one,  and  the  na- 
tional, instead  of  the  local,  courts  give  the  law  on  the  subject.  But,  in 
view  of  the  opinion  of  Mr.  Justice  Thayer  in  Strode  v.  Washery  I  admit 
that  there  is  no  question  but  that  the  legislature  may  shift  the  burden  of 
proof  between  the  purchaser  and  the  delinquent  tax-payer.  But  this  is 
not  that  case.  The  section  90,  supra,  closed  the  door  against  all  further 
proof,  and  said  in  effect  that  no  evidence  should  ever  be  received  to  im- 
pair the  legal  effect  or  operation  of  the  deed  in  this  respect. 

A  deed  given  by  the  state  on  such  a  legislative  assurance  is  a  contract, 
a  warranty  against  the  existence  of  any  such  defect  in  the  prior  proceed- 
ings, -which  the  state  cannot  vary  or  impair. 

But  by  the  voluntary  stipulation  of  the  parties  it  is  admitted  that  cer- 
tain facts  exist  which,  in  the  judgment  of  the  court,  show  that  the  prop- 
erty was  not  assessed  to  the  true  owner,  and  that  therefore  the  assessment 
is  invalid.  The  plaintiff  thereby  waived  the  conclusive  effect  of  his  deed 
in  this  respect,  and  practically  admitted  that  if,  upon  the  facts  stated, 
the  defendant  was  not,  in  the  judgment  of  the  court,  the  owner  of  the 
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property  within  the  purview  of  the  tax  law,  the  assessment  was  invalid, 
and  his  deed  void. 

A  finding  of  fact  will  be  filed  to  the  effect  that  the  tax  was  not  paid  by 
the  defendant,  and  that  the  assessment  was  made  to  the  defendant  as 
owner,  when  R.  Glisan  was  the  true  owner;  and  of  law  that  the  defend- 
ant is  entitled  to  the  possession  of  the  premises,  and  a  judgment  in  bar 
of  the  action,  and  for  costs. 


Hagood  v.  Blythb  et  al. 
(Circuit  Court,  D,  Bauih  Carolina.    March  6,  1889.) 

L  Pleading— CJopY  of  Acooitnt— When  Necessary. 

A  complaint  against  a  United  States  marshal  and  his  snreties  alle|?ed  in 
each  of  144  counts  the  receipt  by  the  marshal  from  the  government  of  a  spec- 
ified sum  of  money  earned  by  a  certain  deputy-marshal,  and  his  failure  to 
pay  the  same,  and  the  assignment  of  this  claim  by  the  deputy-marshal  to  |)lain- 
tiff.  Held,  that  the  cTounts  showed  distinct  and  separate  claims,  each  beinff  a 
single  transaction,  and  the  suit  was  not  on  an  account,  so  as  to  entitle  de- 
fendants to  a  copy  thereof. 

8.  Same— Complaint. 

The  allegation  in  each  count  was  that  on  a  certain  day  plaintiff's  assignor 
was  duly  appointed  deputy,  ''and  performed  services  in  the  cause  of  U.  8.  o. 
C,  in  the  serving  and  executing  process  issued  in  said  cause,  whereby  he  be- 
came entitled  to  the  sum  of  $ ,  for  lawful  fees  and  mileage,  as  will  fully 

appear  by  itemized  statement  thereof  indorsed  upon  the  warrant  in  said  case, 
and  delivered  to  said  [marshal;]  that  no  part  of  the  same  has  been  paid,  al- 
though payment  has  been  frequently  demanded,  and  although  the  said  [mar- 
shal] has  duly  presented  the  statement  of  said  services  to  the  proper  depart- 
ment of  the  government,  and  has  received  *  *  •  the  amount  so  earned 
by  the  said  [plaintiff's  assignor,]  and  allowed  by  the  government  for  his  law- 
ful fees  and  mileage;  that  heretofore,  and  before  the  commencement  of  this 
action,  said  [plaintiff's  assignor,]  for  value,  duly  assigned  said  cause  of  action 
to  plaintiff.  *  Held,  that  the  complaint  was  sufficient;  and  a  motion  to  make 
more  definite  and  certain  was  overruled. 

At  Law. 

MUcheU  &  Smithy  for  plaintiff. 

Barker,  GUlUand  &  MUsimons,  Brawley  &  Barnard^  and  Ba^ihmim  & 
Youmans,  for  defendants. 

SiMONTON,  J.  This  cause  comes  up  on  motions  made  in  behalf  of  the 
plaintiff,  and  also  of  the  defendant.  In  behalf  of  the  plaintiff  the  motion 
is  for  judgment  by  default  under  our  twelfth  rule,  because  this  is  tharules- 
day,  and  no  answer  or  demurrer  has  been  put  in.  On  the  other  hand, 
the  defendants  come  in  claiming  that  they  have,  under  the  fifth  rule, 
the  right  to  put  in  their  defense  on  or  before  the  rules-day,  and  proffer- 
ing to  do  so  if  the  motions  they  now  make  be  overruled.  Thereupon 
they  demand  a  copy  of  the  account  sued  upon.  And  they  also  pray 
that  the  complaint  be  made  more  definite  and  certain.  These  motions 
are  based  on  sections  179,  181,  Code  Civil  Proc.  S.  C,  adopted  by  this 


Digitized  by 


Google 


HAGOOD  V.  BLYTHF.  77 

court.  The  motion  for  judgment  by  default  cannot  be  granted,  because 
the  defendants  are  here  in  time  to  make  their  defense.  Let  us  examine 
the  demand  for  an  account,  and  the  motion  made  by  defendants.  The 
action  is  on  a  marshal's  bond,  against  him  and  his  sureties.  In  order 
to  discuss  these  motions  of  the  defendant  intelligibly  we  must  examine 
the  complaint,  and  ascertain  the  cause  or  causes  of  action;  that  is  to  say, 
what  are  allied  to  be  the  facts  from  which  the  plaintiffs  primary  right, 
and  the  defendants'  primary  duty,  have  arisen,  and  what  are  the  facts 
which  constitute  the  defendants'  delict  or  act  of  wrong.  Pom.  Rem. 
§  453.  The  complaint  sets  out  the  fact  that  Blythe  was  at  the  time  of 
the  accrual  of  the  right  of  action  the  marshal  of  the  United  States  for 
this  district,  and  that  the  other  defendants  were  his  sureties.  This  is  a 
general  allegation,  applicable  to  all  the  counts  of  the  complaint.  Then 
follow  144  separate  counts  on  separate  claims,  the  gist  of  these  being  the 
receipt  by  Blythe  from  the  government  of  a  certain  specified  sum  of 
money  earned  by  a  certain  deputy-marshal  and  allowed  to  him  by  the 
government  for  services  as  deputy-marshal,  and  his  failure  to  pay  the 
same.  Then  follows  a  statement  that  the  deputy-marshal  has  assigned 
this  claim  to  plaintiff.  The  suit  then  is  on  144  distinct  claims,  having 
no  connection  with  each  other;  not  on  items  of  an  account  making  a 
certain  aggregate,  but  for  the  receipt  of  and  the  non-payment  of  a  sum 
of  money,  each  being  by  itself,— a  unit, — standing  or  falling  alone. 
Each  claim  was  once  the  property  of  a  person  other  than  plaintiff,  more 
than  one  person.  They  come  together  now  simply  because  each  indi- 
vidual holding  each  claim  has  assigned  it  to  the  plaintiff.  An  account 
is  a  history  of  dealings  between  the-  plaintiff  and  the  defendant,  or  of 
him  under  whom  plaintiff  claims.  These  counts  show  distinct  and  sep- 
arate daims,  each  being  a  single  transaction.  There  is  no  room  and  no 
reason  for  an  account  here. 

The  other  and  more  difBcult  question  is  on  the  motion  that  the  com- 
plaint be  made  more  definite  and  certain.  Under  the  Code  of  Proced- 
ure the  complaint  must  contain  a  plain  and  concise  statement  of  the 
facts  constituting  a  cause  of  action,  without  unnecessary  repetition.  Sec- 
tion 163.  And  in  section  180  it  is  provided  that  in  the  construction  of 
a  pleading  for  the  purpose  of  determining  its  effect  its  allegations  shall 
be  liberally  construed,  with  the  view  of  substantial  justice  between  the 
parties.  Dcncie  v.  Joyner^  25  S.  C.  127,  construes  and  applies  these  sec- 
lions.  In  Hogg  v.  Finckney,  16  S.  C.  387,  "all  the  facts  which  plain- 
tiff is  required  to  prove  to  entitle  him  to  a  verdict  must  be  allied  in  the 
complaint;"  that  is  to  say,  "the  facts,"  "and  not  the  legal  effect  or  as- 
pect of  those  facts,  and  not  the  mere  evidence  or  probative  matter  by 
which  their  existence  is  established."  Pom.  Rem.  §  517.  Let  us  examine 
the  complaint.  As  each  count  is  precisely  like  the  others,  names  and 
amounts  only  being  changed,  one  will  be  used  as  a  specinien.  "For  a 
first  cause  of  action:"  (1)  That  on  or  about  the  25th  April,  1883,  W.  V. 
Holden  was  a  deputy  United  States  marshal  in  and  for  the  said  district 
of  South  Carolina,  duly  appointed  by  the  said  Absalom  Blythe,  and  on 
or  about  the  said  date,  as  such  deputy-marshal,  performed  services  in 
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the  cause  of  the  United  States  against  Dolphin  Collins,  in  the  serving 
and  executing  the  process  issued  in  said  cause,  whereby  he  became  en- 
titled to  the  sum  of  $18.96  for  lawful  fees  and  mileage,  as  will  fully  ap- 
pear by  the  itemized  statement  thereof,  indorsed  upon  the  warrant,  in 
said  cause,  and  delivered  to  the  said  Absalom  Blythe.  (2)  That  no  part 
of  the  same  has  been  paid,  although  payment  has  been  frequently  de- 
manded, and  although  the  said  Absalom  Blythe  has  duly  presented  the 
statement  of  said  services  to  the  proper  department  of  the  government, 
BJ^d  has  received  $18.96,  the  amount  so  earned  by  the  said  Holden,  and 
allowed  by  the  government  for  his  lawful  fees  and  mileage.  (3)  That 
heretofore,  and  before  the  commencement  of  this  action,  said  Holden, 
for  value,  duly  assigned  said  cause  of  action  to  plaintiff.  From  this  it 
appears  that  the  case  of  plaintiff  is  this:  Blythe  was  the  marshal,  and 
the  other  defendants  his  sureties  on  his  official  bond,  responsible  for  his 
official  act.  As  such  marshal  he  appointed  one  W.  V.  Holden  his  dep- 
uty; that  Holden,  being  such  deputy,  and  as  such  deputy,  performed 
services  in  the  case  of  the  United  States  v.  Collins,  in  serving  and  execut- 
ing process,  whereby  he  became  entitled  to  $18.96,  as  by  aa  itemized 
account  on  the  warrant  in  said  case;  that  Blythe  duly  presented  the 
statement  of  said  services  to  the  proper  department  of  the  government; 
that  the  sum  of  $18.96  was  allowed,  and  the  money  was  paid  thereon  to 
Blythe;  that  no  part  thereof  has  been  paid,  although  payment  has  been 
frequently  demanded.  Now,  the  legal  primary  right  here  set  up  for 
plaintiff  is  that  the  sum  of  money  so  alleged  to  have  been  received  by 
Blythe  was  the  money  of  Holden,  his  assignor,)  received  by  him  in  his 
official  capacity  as  marshal  for  Holden.  That  which  is  charged  to  be 
the  legal  primary  duty  of  Blythe  as  marshal  is  the  payment  of  this 
money  to  Holden  or  his  assignee.  And  the  delict  or  wrong  on  the  part 
of  Blythe,  marshal,  the  consequences  of  which  the  complaint  seeks  to 
fasten  on  the  sureties,  is  the  non-performance  of  this  duty  in  the  failure 
to  pay  over  the  money  to  Holden  or  his  assignee.  Pom.  Rem .  §  626.  The 
gist  of  the  action  is  not  as  to  the  amount  or  value  of  services  rendered 
by  Holden,  but  it  is  the  sum  of  money  allowed  by  the  government  to 
Holden  for  services,  and  so  settled,  which  sum  of  money  the  marshal 
received  for  Holden  and  did  not  pay  to  him.  In  order  to  sustain  this 
count,  the  "determinate,  unchanged,  and  positive  elements  of  fact  which 
must  be  alleged  are:  (1)  That  Blythe  was  marshal,  with  a  bond,  and 
that  on  this  bond  defendants  were  sureties;  (2)  that  Holden  was  his  dep- 
uty, properly  constituted;  (3)  that  as  such  deputy  he  performed  services 
for  the  United  States;  (4)  that  Blythe,  as  marshal,  presented  the  claim 
for  such  services,  and  that  the  claim  was  allowed  in  whole  or  in  part  by 
the  government;  (5)  that  Blythe,  as  marshal,  received  from  the  govern- 
ment the  sum/  of  money  so  allowed;  (6)  that  he  never  paid  it  over  to 
Holden;  (7)  that  Holden  has  assigned  the  claim  to  plaintiff. 

The  evidence  or  probative  matter  by  which  the  existence  of  these  es- 
sential elements  of  fact  is  to  be  established  need  not  be  set  out  in  the 
pleading.  Thus,  in  order  to  show  that  Blythe  was  marshal,  his  com- 
mission must  be  proved.     It  need  not  be  set  out  in  the  complaint.    In 
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order  to  prove  that  Holden  was  deputy,  his  appointment  must  be  proved. 
It  need  not  be  set  out.  So  the  fact  that  he  did  service  as  deputy-mar- 
shal, and  had  the  claim  therefor,  must  be  proved.  But  these  services 
need  not  be  set  out  in  detail  in  the  pleading, — only  their  result.  This  ac- 
tion is  not  on  this  account,  nor  for  these  services.  Nor  is  any  issue 
raised  upon  any  item  of,  or  the  total  value  of,  the  service.  The  suit  is 
for  a  sum  of  money  allowed  by  the  government  for  the  service  and  re- 
ceived by  Blythe.  Be  the  account  for  services  as  la^e  as  possible,  and 
the  sum  allowed  as  small  as  possible,  the  consideration  of  the  first  does 
not  arise,  and  the  only  reason  that  the  consideration  of  the  last  arises  is 
because  it  is  charged  that  Blythe  received  it  for  Holden.  So  it  must  be 
alleged  and  proved  that  Blythe  presented  this  claim,  and  got  so  much 
of  it  as  was  allowed.  The  proof  may  require  the  production  of  his  ac- 
counts as  marshal  for  receipts  and  expenditures.  But  these  accounts 
need  not  be  set  out.  So,  also,  the  assigument  by  Holden  must  be  alleged, 
and  the  fact  proved.  The  evidence  proving  it  need  not  be  set  out  in  the 
complaint.  These  determinate,  unchanged,  and  positive  elements  of 
fact  must  be  alleged  in  the  complaint,  and  must  be  sustained  by  the  sub- 
ordinate facts  which  make  up  the  probative  matter,  and  which  need  not  be 
alleged  in  the  complaint.  Then  will  arise  the  questions  of  law:  Are  the 
sureties  of  the  marshal  responsible  to  his  deputy  for  money  received  un- 
der these  circumstances  by  the  marshal?  Can  such  a  claim  be  assigned? 
Can  it  be  enforced  in  this  court?  The  conclusions  of  fact  stated  in  the 
count  are  sufficient,  if  proved,  to  raise  these  issues  of  law;  that  is  to  say, 
if  it  be  proved,  as  alleged,  that  Blythe,  the  marshal,  as  marshal,  re- 
ceived irom  the  government  a  certain  sum  of  money  allowed  and  paid 
for  services  rendered  by  Holden,  this  will  raise  the  legal  question  of 
the  liability  of  the  defendants.  It  is  true  that  the  count  in  question  is 
terse  to  obscurity  in  some  respects.  It  allies  '^hat  no  part  of  the  same 
has  been  paid."  It  does  not  say  "by  whom."  It  also  adds,  "although 
payment  has  been  frequently  demanded."  It  does  not  say  "by  whom, 
or  of  whom."  But  the  context  states  that  the  government  has  paid  it 
to  Blythe,  and,  construing  the  allegation  liberally,  as  provided  in  sec- 
tion 180,  Code  of  Procedure,  we  must  read  it  as  if  it  in  terms  stated  that 
no  part  of  the  same  has  been  paid  by  Blythe  or  his  sureties,  although 
payment  has  been  frequently  demanded  of  him.  It  is  ordered  that  the 
motion  to  amend  the  complaint  be  overruled,  and  that  the  defendants 
put  in  their  defense  as  they  may  be  advised,  on  or  before  the  25th  of  this 
month,  and  that  the  cause  be  placed  on  the  calendar  for  a  hearing  at  the 
approaching  regular  term  of  this  court. 
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United  States  v.  Db  Goer.* 
'    {DUtrid  Court,  8.  D,  New  T&rk.    February  21, 1889.) 

1.  Abatement  and  Revival  —  Forfeitures  under  Revenue  Laws— Btatb 
Statumjs. 

Actions  for  forfeitures  under  the  revenue  laws  arise  solely  under  the  stat- 
utes of  the  United  States,  and  are  in  no  way  subject  to  state  legislation;  and 
the  question  of  the  survival  of  such  actions  is  not  affected  by  the  statutes  of 
tbe  state  where  the  cause  of  action  arose. 

S.  Same— Revenue  Cases— Common-Law  Rule. 

Section  955,  Rev.  St.  U.  S.,  refers  to  the  course  of  procedure  only  where  ac- 
tions survive,  and,  in  the  absence  of  any  United  States  statute  prescribing 
what  actions  do  survive,  the  question  in  revenue  cases  must  be  determined 
by  the  common  law,  by  which  all  such  actions  abate  upon  the  death  of  the 
wrong^doer,  except  only  whore  the  acts  are  divisible,  and  the  wrong-doer's 
estate  has  derived  benefit  from  the  tort. 

8.  Same— Revenue  Cases— Death  of  Party. 

Suit  having  been  brought  in  1862  for  forfeiture  of  the  value  of  an  Importa- 
tion of  gloves  for  fraudulent  under-valuation,  under  section  86  of  the  act  of 
1799,  (1  St.  at  Large,  677.)  and,  upon  defendant's  default,  an  assessment  of 
damages  being  made,  and  a  Judgment  entered  after  his  death,  which  was  set 
aside  on  motion  as  irrei?ular.  upon  Bcire  facias  to  revive  the  action  against  his 
administrator,  Jield,  that  the  act  of  1799,  though  in  part  remedial,  was  mainly 
punitive,  and  in  this  case  highly  penal;  and  the  action  for  forfeiture,  not  be- 
ing divisible,  as  respects  the  actual  pecuniary  loss  to  the  government,  waa 
subject  to  the  general  rule,  and  abated  by  tbe  defendant's  death. 

Scire  Facias  to  Revive  Action  against  Administrator. 

In  1861  and  1862  the  defendant  made  five  importations  of  gloves  to 
this  port,  which  were  entered  by  him  at  the  custom-house,  and  received 
for  consumption.  In  August,  1862,  a  suit  was  commenced  against  him 
for  the  sum  of  $33,644.60,  their  value,  alleged  to  be  forfeited  to  the  gov- 
ernment under  section  66  of  the  act  of  1799  (1  St.  at  Large,  677)  for 
fraudulent  under-valuation.  Defendant  appeared,  but  no  answer  was 
ever  filed,  and  nothing  further  was  done  in  the  suit  until  after  the  death 
of  the  defendant,  in  March,  1877.  In  October,  1877,  the  United  States 
attorney,  in  ignorance  of  the  defendant's  death,  and  upon  affidavit  of  his 
default,  assessed  the  damages,  and  entered  judgment  for  $68,229.56. 
On  August  7,  1888,  upon  motion  of  the  defendant's  administrator,  the 
judgment  was  set  aside  and  vacated,  as  being  irregularly  entered  after  the 
defendant's  death.  A  counter-motion  for  leave  to  enter  the  judgment 
nunc  pro  time,  as  before  his  death,  was  denied.  A  writ  of  scire  fadaa  was 
thereupon  issued,  directing  the  administrator  to  show  cause  why  the  suit 
should  not  be  revived  against  him  as  administrator  of  the  deceased  de- 
fendant. 

Stephen  A.  Walker,  U.  S.  Atty.,  and  Abram  /•  Rose^  Asst.  U.  8.  Atty. 

Qrmodd^  Deud  &  GriswMy  for  the  administrator* 

Beown,  J.,  (after  stating  the  facts  as  above.)  This  action  is  for  the  for- 
feiture of  the  value  of  gloves  imported  by  the  deceased,  for  alleged  fraud- 

1  Reported  by  Edward  Qt.  Benedict,  Esq.,  of  the  New  York  bar. 
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ulent  under-valuation.  Section  66  of  the  act  of  1799  (1  St.  at  I^irge, 
677)  provides  that  if  goods  imported  and  entered  are  not  "invoiced  ac- 
cording to  the  actual  cost  thereof,  *  *  *  ^ith  design  to  evade  the 
duties  thereupon,  or  any  part  thereof,  all  such  goods,  *  *  *  or  the 
value  thereof,  to  be  recovered  of  the  person  making  entry,  shall  be  for- 
feited." By  section  91  of  the  same  act  (page  697)  the  amount  of  the 
forfeiture  so  recovered,  after  deducting  costs  and  charges,  is  to  be  dis- 
tributed, one-half  to  the  use  of  the  United  States,  the  other  half  to  the  col- 
lector, naval  officer,  surveyor,  and  informer.  The  declaration,  filed  Octo- 
ber 4,  1862,  alleges  the  importation  and  entry  of  the  gloves  by  the  de- 
fendant; that  the  goods  in  the  several  invoices  thereof  "were  not,  nor  was 
any  part  thereof,  invoiced  according  to  the  actual  cost  thereof,  but  at  a 
much  less  price,  with  the  design  on  the  defendant's  part  to  evade  some 
part  of  the  duties  due  and  payable  on  such  goods;"  and  that  the  goods 
were  worth  in  the  aggregate  $33,644.60,  for  which  judgment  was  de- 
manded. 

The  action  manifestly  belongs  to  the  general  class  of  actions  for  the  re- 
covery of  penalties  and  forfeitures.  As  such,  under  the  early  maxim  of 
the  common  law,  it  would  die  with  the  person, — actio  persoTialis  morittcr 
cum  persona.  The  statute  of  4  Edw.  III.,  c.  7,  called  the  statute  de  bonis 
asportatia  in  viia  UsUxtoris^  greatly  limited  the  effect  of  this  maxim,  and 
gave  actions  to  executors  for  trespass  to  their  testators'  goods  and  chat- 
tels. In  many,  if  not  all,  of  the  states  of  the  United  States,  there  are  also 
additional  statutes  that  very  much  limit  th^  application  of  the  old  com- 
mon-law rule.  By  the  statute  of  Massachusetts  actions  survive  for  damage 
done  to  the  real  or  personal  estate;  by  the  statute  of  New  York  (2  Rev. 
St.  p.  *448,  §  1)  actions  survive  "for  wrongs  done  to  the  property,  rights, 
or  interests  of  another,  for  which  an  action  might  be  maintained  against ' 
a  wrong-doer."  Under  these  statutes  it  is  held  that  negligent  injuries  to 
a  wife,  who  was  a  passenger  on  the  cars,  which  caused  expense  and  loss 
of  her  services,  was  a  wrong  to  the  husband's  rights  and  interests,  which 
survived,  {Oregin  v.  Railroad  Oo.y  75  N.  Y.  192;  see,  also,  Norton  v. 
SewaU,  106  Mass.  143;)  so,  an  action  for  fraud  by  the  grantor  on  the  sale 
of  land,  (Haight  v.  Hayt,  19  N.  Y.  464;  Cheney  v.  Gleasony  125  Mass. 
166;)  but  actions  for  penalties  not  based  upon  the  theory  of  affording 
compensation  to  the  injured  parties  for  damages  sustained,  do  not  sur- 
vive, (Stokes  V.  Stickney,  96  N.  Y.  323;)  nor  for  special  damage  through 
a  libel,  (Qammings  v.  Bird,  115  Mass.  346;)  nor  an  action  for  breach  of 
promise  of  marriage,  (Wade  v.  Kalbfleisch,  68  N.  Y.  282;  see  22  Amer. 
Law  Reg.  853,  426.) 

There  is  no  statute  of  the  United  States  providing  what  causes  of  ac- 
tion shall  or  shall  not  survive.  Section  956,  Rev.  St.  U.  S.,  merely  pro- 
vides for  the  course  of  procedure  "in  case  the  cause  of  action  survives." 
The  question  here  is  to  be  determined,  therefore,  according  to  the  nature 
of  the  cause  of  action,  and  the  law  that  governs  it.  In  those  causes  of  ac- 
tion that  arise  under  the  state  laws,  or  are  subject  to  their  operation,  the 
law  of  the  state  will  determine  the  question ;  in  other  cases  it  must  be  deter- 
mined by  the  principles  of  the  common  law,  as  recognized  and  adminis- 
v.38F.no.2— 6 
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tered  in  the  federal  courts.  The  case  of  Hatfield  v.  BushruU,  1  Blatchf. 
393,  was  a  case  of  the  former  class,  where  the  action  was  ejectment  to 
recover  lands  claimed  by  an  alien;  and,  as  it  arose  in  Vermont,  and  was 
subject  to  the  law  of  that  state,  it  was  held  to  survive,  in  accordance  with 
the  provisions  of  the  state  law.  But  causes  of  action  arising  out  of  the 
revenue  laws  of  the  United  States,  or,  like  the  present,  founded  solely 
upon  federal  statutes,  are  manifestly  not  subject  to  state  legislation.  The 
question  is  not  one  of  the  form  or  mode  of  procedure  in  enforcing  a  right, 
but  of  the  existence  of  the  right  itself,  after  the  defendant's  death.  Upon 
these  grounds  it  was  held  in  the  case  of  Schreiber  v.  SharplesSy  17  Fed. 
Rep.  589,  110  U.  S.  76,  3  Sup.  Ct.  Rep.  423,  which  was  an  action 
brought  under  section  4965  of  the  Revised  Statutes  to  recover  certain 
sums  "forfeited"  by  defendant  for  copying  and  printing  plaintiff's  copy- 
right photograph,  that  the  statute  of  Pennsylvania,  where  the  cause  of 
action  arose,  had  no  application;  and  that  under  the  federal  law  the 
cause  of  action  abated  by  the  defendant's  death,  and  could  not  be  re- 
vived. The  revival  of  the  action  in  this  case  cannot,  therefore,  be  based 
upon  the  provisions  of  the  statute  of  New  York. 

Independently  of  the  state  statutes,  a  distinction  is  recognized  at  com- 
mon law  between  cases  where  the  wrong-doer  derives  some  benefit  by  his 
wrong  from  the  injured  person's  estate,  and  cases  unaccompanied  by 
such  benefits  or  injury  to  property  interests.  Thus,  in  Hawbly  v.  Trotty 
1  Cowp.  376,  Lord  Mansfield  says: 

"Where,  besides  the  crime,  property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  value  of  the  property  shall  survive  against  the  exec- 
tor.  *  *  *  So  far  as  the  tort  goes,  an  executor  shall  not  be  liable;  and 
therefore  it  is  that  all  public  and  all  private  crimes  die  with  the  offender,  and 
the  executor  is  not  chargeable;  but  so  far  as  the  act  of  the  offender  is  bene- 
ficial, his  assets  ought  to  be  answerable,  and  his  executor  shall  therefore  be 
charged."  U.  8,  v.  Daniel,  6  How.  11,  13;  Jones  v.  Vamandt,  4  McLean, 
604. 

In  some  cases  the  punishment  of  offenses  is  divided  by  reserving  to 
the  injured  person  his  right  of  action  for  damages  for  the  actual  injury 
to  him,  or  by  forfeiting  a  specific  sum  to  be  paid  to  him  by  way  of  c^vil 
damage  for  injury  to  his  property  rights,  in  addition  to  other  punish- 
ment for  the  public  offense;  as  in  the  punishments  provided  by  the  laws 
of  1793  and  1850  for  aiding  in  the  escape  of  fugitive  slaves.  SeeNorris 
v.  Crocker,  13  How.  429,  438,  440.  In  such  cases,  where  compensa- 
tion for  injury  to  property  is  either  reserved  or  specifically  provided  for, 
the  cause  of  action,  as  to  that  part,  might  possibly  be  held  to  survive. 

Statutes  punishing  fraud  on  the  revenue  are  in  part  remedial,  not  sim- 
ply and  purely  penal  statutes;  and  for  that  reason  they  are  not  con- 
strued with  the  strictness  of  penal  statutes.  In  Taylor  v.  CT.  S.,  3  How. 
197,  201,  Story,  J.,  says: 

'*Laws  enacted  for  the  prevention  of  fraud,  for  the  suppression  of  a  public 
wrong,  or  to  effect  a  public  good,  are  not,  in  the  strict  sense,  penal  acts,  al- 
though they  may  inflict  a  penalty  for  violating  them.  It  is  in  this  light  I 
view  the  revenue  laws,  and  I  would  construe  them  so  as  most  effectually  to 
accomplish  the  intention  of  the  legislature  in  passing  them." 
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See,  also,  U.  S.  v.  Thiiiy-Six  Barrels  of  HighWines,  7  Blatchf.  459.  In 
the  case  of  Stockwell  v.  [/.  5. ,  13  Wall.  531 ,  the  second  section  of  the  act  of 
March  3,  1823,  which  condemned  persons  convicted  "to  forfeit  and  pay 
a  sum  double  the  amount  of  the  value  of  the  goods  concealed,"  etc., 
was  held  so  entirely  remedial  as  not  to  be  repealed  by  the  act  of  July, 
1866.  In  the  subsequent  case  of  U.  S.  v.  Chflin,  97  U.  S.  546,  how- 
ever, it  was  considered  that  both  statutes  were  alike  designed  to  he  pu- 
nitive as  well  as  remedial. 

A  consideration  of  the  numerous  provisions  of  the  statutes,  from  the 
act  of  1799  downward,  forfeiting  goods  or  their  value,  or  specific  sums, 
for  offenses  affecting  the  revenue,  shows  that  these  statutes,  as  a  class, 
while  remedial  in  part,  are  mostly  highly  penal.  Generally  the  amount 
of  the  forfeiture  is  out  of  all  proportion  to  the  pecuniary  loss  incurred,  or 
likely  to  be  incurred,  by  the  government  in  the  particular  case.  A  whole 
invoice,  as  in  this  instance,  (until  the  act  of  1874,)  was  liable  to  forfeiture 
for  a  false  statement  in  a  single  item.  The  heavy  forfeitures  imposed 
are  designed  more  to  prevent  the  commission  of  offenses  than  to  afford 
mere  compensation  or  indemnity  to  the  government,  or  to  the  injured 
party.  In  the  case  of  Stockwell  v.  U.  S.,  supra,  the  goods,  under  the  act 
of  1823,  became  the  property  of  the  government.  By  the  concealment 
of  the  goods,  the  government  would  lose  its  property.  Much  emphasis 
was  laid  upon  this  circumstance.  In  the  present  case  the  forfeiture  was 
in  the  alternative,  viz.,  "of  the  goods  or  their  value,"  and  in  such  cases 
there  is  no  forfeiture,  and  hence  no  property  in  the  government,  unless 
and  until  the  government  makes  its  election  to  pursue  the  goods,  which 
in  this  case  it  did  not  do.  See  cases  cited  in  U.  S.  v.  Auffmordt,  122  U. 
S.  209,'7  Sup.  Ct.  Rep.  1182, 19  Fed.  Rep.  901.  No  division  of  a  gross 
sum  forfeited  can  be  made,  so  as  to  distinguish  the  government's  actual 
loss,  if  any,  from  the  satisfaction  for  the  public  offense.  The  recovery 
must  be  for  the  whole  value  of  the  goods  or  nothing,  although  the  ex- 
cess over  the  entered  value  may  be  but  a  small  percentage.  No  prece- 
dent has  been  shown  for  reviving  actions  upon  forfeitures  that  are 
mainly  penal,  though  to  some  extent  remedial.  The  instances  of  the 
death  of  defendants  in  such  cases  must  have  been  numerous;  and  the 
absence  of  any  precedent  for  revival  of  such  actions  is  of  no  small 
weight  as  evidence  that  no  such  right  in  this  class  of  cases  has  ever  been 
supposed  to  exitt.  Besides  the  customs  and  internal  revenue  statutes, 
there  are  many  provisions  for  forfeitures  in  the  laws  relating  to  naviga- 
tion and  to  patents,  in  some  of  which  the  sums  forfeited  have  manifest 
reference,  in  part,  to  compensation  to  persons  whose  pecuniary  rights 
have  been  violated,  to  the  profit  of  the  wrong-doer.  The  case  of  Schreiber 
V.  Sharpless,  above  cited  was  of  precisely  this  kind.  Section  4965  for- 
feited certain  sums  for  every  copyrighted  photograph,  etc.,  which  should 
be  illegally  manufactured  or  sold,  etc.,  one-half  of  the  sum  forfeited  "to 
go  to  the  proprietor,  and  the  other  half  to  the  use  of  the  United  States." 
There  can  be  no  doubt  that  this  provision  for  "the  proprietor"  was  by 
that  statute  intended  in  part  as  compensation  or  indemnity  to  him,  quite 
as  much  as  the  forfeiture  imposed  by  the  revenue  laws  was  in  part  de- 
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signed  for  indemnity  to  the  United  States.  The  decision  of  the  supreme 
court,  therefore,  in  thai  case,  seems  to  me  decisive  of  every  l^al  question 
involved  in  the  present  case^  and  the  writ  must  therefore  be  quashed. 


Jh  re  Grimley, 
(dreuU  Court,  2>.  Haaaaehusetti.    March  Id,  1889.) 

1.  Army  asd  Navy— Military  Tribunals— Jurisdiction— Review  oh  Habeas 
Corpus. 

On  habea»  corpus,  the  United  States  circuit  court  has  jurisdiction  to  deter- 
mine whether  the  military  tribunal  which  tried  the  petitioner  had  jurisdiction; 
and  the  general  flndingof  the  military  court  that  the  petitioner  was  in  the 
military  service  of  the  united  States  when  he  committed  the  crime  of  deser- 
tion, for  which  he  was  tried,  is  no  bar  to  an  inquiry  into  the  military  court's 
jurisdiction. 

9.  Same— Desertion— Void  Enlistment. 

By  Rev.  St.  U.  S.  §  1116,  men  must  be  between  the  ages  of  16  and  85  in  or- 
der to  be  proper  subjects  of  military  service.  Petitioner  was  more  than  40 
at  the  time  of  enlistment.  He  did  not  enter  into  any  service,  or  discharge 
any  duties  as  a  soldier,  but  left  the  recruiting  office,  or  was  permitted  to  de- 
part, and  was  not  in  the  actual  control  of  the  military  officers  till  his  arrest 
for  desertion.  Held,  that  the  enlistment  was  void,  as  the  petitioner  was  not 
a  proper  subject  of  military  service,  and  that  the  military  tribunal  had  no  ju- 
risdiction. 

Appeal  from  District  Court. 

Petition  of  John  Grimley  for  haheoB  carpus.     From  an  order  of  the  dis- 
trict judge  discharging  the  prisoner,  respondent  appeals. 
Henry  W.  Putnamj  for  petitioner. 
Tlumas  0.  Talbot^  Asst.  U.  S.  Dist.  Atty. 

CJoLT,  J.  The  case  In  re  John  Orimley  arises  on  writ  of  habeas  carpus^ 
and  comes  here  on  an  appeal  from  the  district  court.  The  first  and 
most  important  issue  in  the  case  raises  the  question  of  the  jurisdiction 
of  the  military  tribunal  who  tried  the  petitioner.  Section  1116  of  the 
Revised  Statutes  requires  that  men  must  be  between  the  ages  of  16  and 
35  in  order  to  be  proper  subjects  of  military  service.  It  turns  out  in 
this  case  as  a  matter  of  fact  that  this  petitioner  was  more  than  40  years 
old  at  the  time  of  his  alleged  enlistment.  It  is  not  claimed  that  he  en- 
tered into  any  service,  or  discharged  any  duties,  as  a  soldier.  Whatever 
took  place  in  the  recruiting  office  at  the  time  of  his  alleged  enlistment, 
Grimley  left  the  office,  or  was  permitted  to  depart,,  and  was  not  thereafter 
in  the  actual  control  of  the  military  officers  till  his  arrest  on  the  charge 
of  desertion.  This  is  not  the  case  of  a  person  who,  after  some  form  of 
enlistment,  has  entered  upon  actual  service  in  the  army,  and  has  de- 
parted therefrom.  The  jurisdiction  of  the  military  tribunal  in  this  case 
depends  upon  the  validity  of  the  enlistment  alone.  Now,  I  cannot  but 
think  that  under  these  circumstances  the  fact  that  Grimley  was  over  40 
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years  of  age  at  the  time  of  the  allied  enlistment  renders  the  en  istment 
void.  The  military  tribunal  copld  not  acquire  jurisdiction  over  the  pe- 
titioner for  the  purpose  of  punishing  him  for  desertion,  because  he  was 
not  a  proper  subject  for,  and  had  not  entered  upon,  actual  military  serv- 
ice. 

It  is  admitted  by  the  counsel  for  the  defendant  that  the  civil  courts 
have  power  to  inquire  into  the  jurisdiction  of  military  tribunals,  and  that 
is  a  proposition  beyond  dispute.  The  position  taken  by  the  respondent 
here  is  that,  the  military  tribunal  having  found  that  the  petitioner  was 
in  the  military  service  of  the  United  States,  it  is  not  open  to  this  court 
to  review  that  finding.  It  does  not  appear  from  the  record  that  the  mil- 
itary court  entered  specifically  into  the  question  of  the  age  of  .the  peti- 
tioner at  the  time  of  hia  enlistment.  The  court  do  not  find  as  a  fact 
that  he  was  within  the  ages  called  for  by  the  statute,  but  the  district  at- 
torney says  that  this  may  be  inferred  from  the  fact  that  he  was  found  by 
the  military  tribunal  to  be  in  the  military  service  of  the  United  States. 
It  is  further  argued  that  this  finding  cannot  be  attacked  in  a  collateral 
proceeding  like  the  one  before  us,  but  that  it  can  only  be  reviewed  by 
the  military  tribunal  itself,  or  by  an  appellate  court,  and  that  this  court 
does  not  occupy  the  position  of  an  appellate  court.  In  considering  the 
point  now  raised,  it  must  be  borne  in  mind  that  we  are  dealing  with  a 
question  of  jurisdiction.  We  are  not  denying  the  right  of  a  military  tri- 
bunal to  punish  a  deserter,  or  to  exercise  the  rights  and  powers  given  to 
such  tribunals  under  the  statute.  It  Is  not  a  question  of  mere  irregu- 
larity ill  the  form  or  mode  of  proceeding,  which  might  properly  be  cor- 
rected by  the  court  which  committed  such  error,  or  by  an  appellate  tri- 
bunal; but  it  is  a  question  which  goes  to  the  very  foundation  of  the  pro- 
ceedings before  the  military  tribunal,  for,  if  that  tribunal  did  not  have 
jurisdiction,  then  its  acts  are  absolutely  null  and  void,  and  they  may  be 
attacked  in  any  collateral  suit.  For  example,  the  non-appointment  in  a 
civil  suit  of  a  guardian  ad  litem  for  an  infant  would  be  irregular,  but  the 
irregularity  must  be  corrected  by  the  court  itself,  or  by  an  appellate 
court.  The  judgment  or  decree  in  the  case  would  not  be  void,  and  could 
not  be  attacked  in  a  collateral  suit.  On  the  other  hand,  if  the  minor 
had  not  been  served  with  process,  so  as  to  bring  him  within  the  juris- 
diction of  the  court,  the  whole  proceeding  would  be  absolutely  void,  and 
could  be  attacked  in  any  collateral  action.  Where  the  court  has  no  ju- 
risdiction over  the  person  or  subject-matter,  its  judgment  is  void  every- 
where. Where  the  judgment  is  only  voidable  from  irregularity,  it  is  nec- 
essary to  go  to  the  court  itself  where  the  action  is  pending,  or  to  the  appel- 
late court,  to  have  the  error  corrected.  The  general  finding  of  the  mili- 
tary court  that  the  petitioner  was  in  the  military  service  of  the  United 
States  can  be  no  bar  to  an  inquiry  into  a  jurisdictional  fact.  Otherwise 
the  findings  of  military  tribunals  in  respect  to  all  jurisdictional  questions 
would  be  a  bar  to  any  proceedings  on  the  part  of  the  civil  court.  It 
seems  to  me  that  such  a  doctrine  strikes  at  the  foundation  of  the  right 
of  the  civil  courts  to  inquire  into  the  jurisdiction  of  military  tribunals. 
It  is  saying,  in  efiect,  that  all  a  military  tribunal  has  to  do  to  prevent 
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any  inquiry  by  a  civil  court  is  for  itself  to  find  that  it  had  jurisdiction. 
I  am  clear  in  my  mind  that  under  this  petition  this  court  has  a  right  to 
determine  whether  the  military  tribunal  had  any  lawful  jurisdiction 
over  the  petitioner  at  the  time.  Under  the  law  regulating  enlistments 
it  seems  to  me  that  the  petitioner  was  not  a  proper  subject  for  military 
service,  and  therefore  it  follows  that  the  military  tribuncd  never  acquired 
any  jurisdiction  over  his  person,  and  that  its  acts  are  void.  The  order 
of  the  district  judge  discharging  the  prisoner  should  be  afiirmed. 


Rubens  v.  Robertson. 
(Circuit  Court,  8.  D,  New  York,    February  20, 1889.) 

1.  Oppice  and  Officer— RBvraw  op  Conduct. 

Where  a  statute  confers  discretion  on  a  public  oflScer,  which  Is  exercised  by 
him  in  good  faith,  the  courts  cannot  review  his  action,  though  based  on  false 
reports  made  by  negligent  subordinates. 

2.  Custom  Duties— Collbctor— Liability. 

The  collector  of  customs  is  not  responsible  in  damages  for  negligent  acts  on 
the  part  of  his  subordinates,  in  the  absence  of  proof  that  such  subordinates 
were  known  by  him  to  be  careless  or  incompetent,  or  were  selected  by  him 
without  proper  care.  Following  Boberiaon  y.  Sichel,  127  U.  S.  507,  8  Sup.  Ct 
Rep.  1286. 
8.  Same- Trover— Case.  i 

A  collector  of  customs  who  sells  unclaimed  goods  in  pursuance  of  section  1 

2976  of  the  Revised  Statutes,  in  the  belief  that  thev  are  deteriorating  in  value,  ' 

is  not  liable  in  trover,  or  in  an  action  on  the  case  for  negligence,  even  though  , 

it  appears  that  there  was  no  substantial  deterioration,  if  he  acted  in  good  I 

faith,  and  was  not  personally  guilty  of  negligence. 
4  Same. 

Where  a  statute  authorizes  the  collector  of  the  port  to  sell  goods  ''upon  due  ! 

notice, "  and  the  cleric  whose  duty  it  was  to  give  such  notice  failed  to  put  up 
any  notice  whatever,  the  collector  could  not  be  held  liable  for  his  negligence  i 

in  that  regard,  in  the  absence  of  proof  of  negligence  on  his  part  in  the  selec- 
tion of  the  particular  individual  who  was  assigned  to  that  duty. 
0.  Same. 

The  collector  of  the  port  cannot  be  charged  with  negligence  in  delegating  ! 

to  the  appraiser  the  duty  of  examining  merchandise,  and  reporting  whether  it 
is  deteriorating  in  value  within  the  meaning  of  section  2976  of  the  Revised  , 

Statutes.  I 

At  Law.     On  motion  for  direction  of  verdict.  ! 

This  was  an  action  against  a  former  collector  of  the  port  of  New  York 
to  recover  damages  for  the  alleged  conversion  of  plaintiff's  goods.     In  \ 

July,  1884,  plaintiff  imported  from  Marseilles  16  bales  of  hare-skins, 
which  are  by  law  free  of  duty.     Not  having  received  his  bill  of  lading,  i 

plaintiff  did  not  enter  his  goods,  and  they  were  sent  to  bonded  ware- 
house as  unclaimed  goods  on  general  order.  In  October  of  the  same 
year  the  collector,  having  been  informed  by  the  owner  of  the  warehouse 
that  the  goods  were  deteriorating,  requested  the  appraiser  to  make  an  ex- 
amination arid  report.     The  appraiser  reported  that  "the  skins  are  in  a 
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very  bad  condition;  the  pelts  are  nearly  destroyed."  The  assistant  ap- 
praiser, who  made  the  report,  admitted  upon  the  trial  that  he  had  not 
personally  examined  the  goods,  and  had  seen  only  a  small  sample  which 
had  been  brought  him.  Upon  the  receipt  of  this  report  the  collector 
proceeded  to  sell  the  goods  in  pursuance  of  section  2976  of  the  Revised 
Statutes,  and  the  regulations  of  the  treasury  department.  The  clerk  in 
charge  of  the  sale  of  unclaimed  goods  in  the  law  division  of  the  custom- 
house testified  that  he  had  posted  a  notice  of  the  sale  for  not  less  than 
six  days  in  a  conspicuous  place  in  the  rotunda  of  the  custom-house. 
The  skins  were  sold  on  November  16th,  at  public  auction,  for  $137.50. 
The  purchaser  resold  them  21  days  later  for  $1,017.21.  Evidence  was 
given  on  the  trial  to  the  effect  that  the  bulk  of  the  skins  when  sold  were 
in  good  condition.  It  was  admitted  that  the  proceeds  realized  at  the  col- 
lector's sale  were,  after  paying  expenses,  freight,  and  warehouse  charges, 
paid  into  the  treasury  of  the  United  States.  It  was  also  shown  upon  the 
trial  that  skins  of  this  character  were  the  subject  of  very  frequent  impor- 
tation, that  the  pelts  were  comparatively  worthless,  and  that  almost  their 
entire  value  was  in  the  fur,  which  wati  used  for  making  hats.  On  Feb- 
ruary 9,  1885,  plaintiff  went  to  the  custom-house  to  enter  his  goods  for 
consumption,  when  he  for  the  first  time  learned  of  the  sale. 
,  Honoitz  &  Herdhfidd^  for  plaintiff. 

Stephen  A.  Walker,  U.  S.  Atty.,  and  W.  Wickham  Smith,  Asst.  U.  S. 
Atty.,  for  defendant. 

Laoombe,  J.y  (praUy.)  This  is  a  case  of  the  extremest  hardship,  and 
I  am  extremely  loath  to  turn  the  plaintiff  out  of  court,  and  refer  him  to 
congress  for  redress;  but  the  case  must  be  determined  upon  the  rules  of 
law  as  the  court  understands  them.  Much  has  been  said  here  of  the 
fact  that  no  defense  is  presented  by  the  collector.  If  this  were  in  fact 
an  action  of  trover,  as  in  form  it  is;  if  the  collector  were  the  personal 
bailee  of  these  goods;  if  it  appeared  that  William  H.  Robertson,  defend- 
ant here,  had  been  intrusted  with  the  goods  by  the  plaintiff,  and  had 
failed  to  account  for  them  when  called  for, — ^a  conversion  would  be 
shown,  and  in  an  action  of  trover  upon  that  showing,  no  defense  being 
pleaded  and  sustained,  the  plaintiff  would  be  entitled  to  recover.  But, 
as  I  understand  the  theory  of  the  law,  William  H.  Robertson,  defend- 
ant, personally  and  individually  never  had  the  custody  of  these  goods. 
They  were  impounded  by  the  federal  government, — were  put  in  its  bonded 
warehouse, — and  his  only  relationship  to  the  goods  was  that  he,  under 
the  laws  enacted  by  congress,  was  the  official  custodian  of  them.  Col- 
lectors, like  all  public  officers,  have  to  act  by  subordinates,  and  it  is  ele- 
mentary law  that  they  are  not  responsible  for  the  negligence  of  such  sub- 
ordinates, but  only  for  their  own.  If,  after  these  goods  went  to  the 
public  store,  they  had  been  so  placed  in  their  particular  storeage  room 
as  to  be  damaged  by  oil  trickling  upon  them,  or  if  a  burglar  had  entered 
the  public  warehouse  and  made  off  with  one  of  the  bundles,  or  if  the 
very  bonded  warehouseman  himself,  or  the  janitor,  or  whoever  was  the 
particular  custodian  there,  had  embezzled  and  decamped  with  them,  surely 
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the  collector  would  not  have  been  personally  responsible.  He  would  still 
be  the  official  custodian;  but,  under  the  principle  repeatedly  laid  down, 
he  would  not  be  liable  for  the  negligence  or  default  of  his  subordinate,  un- 
less he  had  himself  employed  an  incompetent  subordinate,  knowing  him 
to  be  incompetent,  or  unless,  after  he  had  knowledge  of  the  fact  that  the 
subordinate  employed  by  him  was  not  fit  lo  discharge  his  duties,  he  had 
failed  to  make  the  proper  efforts  to  secure  his  removal,  or  unless  some 
other  personal  negligence  on  his  part  were  shown.  Bobertson  v.  Sichdj 
127  U.  S.  507,  8  Sup.  Ct.  Rep.  1286.  In  other  words,  there  must  be 
some  personal  negligence  of  a  public  oificer  shown  before  he  can  be  held 
liable  in  an  action  for  negligence.  And  it  is  only  as  an  action  for  negli- 
gence that,  in  my  judgment,  this  suit  could  be  maintained.  If  the  tes- 
timony made  up  a  case  of  negligence,  I  should,  before  sending  the  case 
to  the  jury,  entertain  a  motion  to  amend  the  complaint,  and  allow  it  to 
be  cast  into  the  form  required  in  an  action  for  damages  for  negligence. 
So  that  the  mere  form  of  pleading  is  immaterial;  for  the  court  will  amend 
in  furtherance  of  justice  in  any  proper  case  where,  as  here,  there  is  no 
surprise  to  the  other  side. 

Applying  these  principles  to  the  case  in  hand,  treating  it  as  an  action 
for  negligence,  two  classes  of  subordinates  are  to  be  considered,  viz.,  those 
who  acted  before  the  collector  formed  the  opinion  referred  to  in  section 
2976,  and  those  who  acted  subsequent  to  the  formation  of  that  opinion. 
With  regard  to  the  latter,  if  the  collector  employed  in  the  law  division 
of  the  custom-house  a  clerk  whom  he  had  every  reason  to  suppose  proper 
and  competent  to  perform  his  duty,  to  take  charge  of  the  sale  of  un- 
claimed merchandise,  and  see  that  proper  notices  were  put  up,  (and 
there  is  no  evidence  to  show  any  negligence  in  the  selection  of  the  par- 
ticular individual  who  was  assigned  to  that  duty,)  then  for  the  failure 
of  that  individual  on  any  particular  occasion  to  put  up  any  notice — for 
his  negligence  in  that  regard — the  collector  could  not  be  held  liable. 

The  case  reduces  itself,  then,  to  the  single  question  whether  the  col- 
lector acted  negligently  in  accepting  the  report  made  to  him  as  to  the 
condition  of  the  goods.  That  report  was  made  by  a  subordinate  whom 
he  selected,  and  in  the  selection  of  whom  no  negligence  can  fairly  be 
charged  against  the  collector  on  this  evidence,  for  he  was  the  very  same 
officer  who  was  being  employed  constantly  by  the  government  and  by 
the  collector  himself  to  appraise  and  value  merchandise  of  all  kinds  and 
sorts  that  come  to  this  port.  Having  confided  to  that  officer  the  duty 
of  examining  the  goods  and  reporting  upon  their  condition,  he  received 
his  report,  and  acted  upon  it.  It  is  quite  true,  as  plaintiff  insists,  that 
the  only  portion  of  the  report  which  was  fairly  before  the  collector  is  the 
statement  that  the  condition  was  bad;  that  the  pelts  were  damaged, — if 
I  get  the  exact  words.  So  far  as  the  examiner  or  appraiser  has  gone  on 
to  give  his  individual  opinion  as  to  the  application  of  the  two  sections, 
of  course  the  report  is  entirely  immaterial.  He  did,  however,  report, 
as  it  appears  here,  that  "the  skins  were  in  a  very  bad  condition;  the 
pelts  were  nearly  destroyed;"  and  that  "these  goods  are  bought  and  sold 
by  the  dozen,"  etc.     Those  statements  are  statements  of  fact,  irrespective 
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of  any  opiDion  as  to  the  application  of  the  sections  fonned  and  reported 
by  the  appraiser. 

The  only  question  left  in  the  case,  then,  is  whether  upon  such  a  state- 
ment of  fact,  hi  connection  with  the  other  facts  which  it  is  claimed  are 
shown  in  this  case,  and  which  it  is  claimed  in  this  case  are  matter  of 
common  knowledge  to  the  collector,  he  was  warranted  in  forming  the 
opinion  that  by  reason  of  the  prospective,  damage  it  was  likely  that  the 
value  of  these  goods  would  be  insufficient  to  pay  the  storage  on  the  same 
if  they  remained  in  the  public  store  for  the  year.  That  is  a  question 
which  calls  for  the  exercise  of  the  discretion  which  was  expressly  con- 
fided by  statute  to  the  collector.  And  in  a  case  of  that  kind  it  would 
take  something  far  stronger  than  has  been  proved  here  to  induce  the 
court  to  review  the  discretion  which  was  thus  exercised.  I  do  not  find, 
in  any  of  the  authorities  which  I  have  been  able  to  look  at  overnight, 
(and  I  consulted  a  number  which  I  do  not  refer  to  here,)  any  case  where 
the  court  has  gone  to  the  length  to  which  it  is  asked  to  go  now  in  review- 
ing a  discretion  confided  expressly  to  a  public  officer  to  act  upon  reported 
facts.  For  these  reasons  I  am  satisfied  that,  should  I  send  this  case  to 
the  jury,  any  verdict  which  the  plaintiff  might  recover  would  be  set  aside 
when  it  reached  the  supreme  court.     Verdict  directed  for  the  defendant. 


McCoy  v.  Hedden,  Collector, 

(Circuit  Court,  8.  D.  New  Tark.    February  21, 1880.) 

1.  Customs  Duties— Statutes— Constructiow. 

Words  in  a  tariff  act  are  to  be  generally  interpreted  according  to  their  mean- 
ing in  tlie  trade  and  c<ynmerce  of  the  country  at  the  time  of  the  passage  of  the 
act. 

3.  Same— What  Dutiable. 

Curry-combB,  made  of  wood  and  iron,  are  not  dutiable  under  a  provision  in 
the  tariff  act  for  "combs  of  all  kinds, "  if  at  the  time  of  the  passage  of  the  act 
they  were  not  known  in  trade  among  merchants  as  *" combs." 
8.  Same— Statutes— Construction. 

Where  a  clause  in  a  tariff  act  is  ambiguous,  and  no  light  for  its  interpreta- 
tion can  be  derived  from  provisions  of  prior  statutes  relating  to  the  same  sub- 
ject, that  construction  must  be  adopted  which  is  most  favorable  to  the  im- 
porter. 

4,  Same. 

The  word  "saddlery,"  in  the  provision  in  Schedule  N  of  the  tariff  act  of 
March  8, 1888.  for  "coach  and  harness  furniture  of  all  kinds,  saddlery,  coach, 
and  harness  hardware,"  eta,  is  to  be  taken  as  a  noun,  and  not  as  an  adjective 
qualifying  "hardware.  • 

At  Law. 

This  was  an  action  to  recover  duties  alleged  to  have  been  exacted  in 
excess  of  the  lawful  rate  on  certain  curry-combs  imported  by  plaintiff. 
The  collector  had  classified  them  as  "manufactures  composed  in  part  of 
iron,  not  specially  enumerated  or  provided  for,"  under  the  provision 
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therefor  in  Schedule  C  of  the  tariff  act  of  March  8,  1883,  and  assessed 
them  for  duty  at  45  per  centum  ad  valorem.  The  importer  claimed  that 
they  were  dutiable  either  at  30  per  cent. ,  under  the  provision  of  Sched- 
ule N  of  the  same  act  for  "combs  of  all  kinds,"  or  at  35  per  cent.,  under 
the  provision  in  the  same  act  and  schedule  for  "coach  and  harness  fur- 
niture of  all  kinds,  saddlery,  coach,  and  harness  hardware."  Conflict- 
ing evidence  was  given  as  to  the  meaning  of  all  of  these  terms  in  trade 
and  commerce  at  and  immediately  prior  to  March  3,  1883. 

Hartley  &  Ooleman^  for  plaintiff. 

Stephen  A.  Walker ^  U.  S.  Atty.,  and  W.  Wickham  Smith,  Asst.  U.  S. 
Atty. 

Lacombe,  J. ,  {charging  jury.)  We  probably  all  supposed  that  we  knew 
what  a  comb  was  until  we  heard  the  evidence  in  this  case.  It  is  in  the 
light  of  that  evidence,  however,  that  the  question  must  be  decided  by 
you.  These  tariff  acts  laying  duties  upon  imports  are  concerned  with 
the  trade  and  commerce  of  the  country.  They  are  emphatically  com- 
mercial acts,  and  are  intended  to  lay  down  rules  by  which  importers  and 
dealers,  persons  engaged  in  trade  and  commerce  in  this  country,  are  to 
regulate  their  business.  In  using  words  in  these  acts,  therefore,  congress 
uses  them  after  an  examination  into  the  conditions  of  trade,  and  with  a 
full  knowledge  and  appreciation  of  what  those  words  mean  in  the  trade 
of  this  country.  In  interpreting,  therefore,  these  tariff  acts,  w^e  are  to 
do  so  in  the  same  light  in  which  congress  passes  them,  and  for  that  reason, 
save  in  a  few  exceptional  cases,  (and  this  is  not  one  of  them,)  it  is  proper 
to  allow  testimony  to  be  introduced,  and  it  is  proper  that  the  jury  should 
consider  such  testimony,  touching  the  trade  meaning  of  the  words  which 
we  find  in  the  tariff  acts.  The  plaintiff  here  contends,  in  the  first  place, 
that  he  should  have  been  charged  duty  upon  this  importation  only  at 
the  rate  laid  by  the  tariff  act  upon  "combs  of  all  kinds."  The  ordinary 
implement  which  we  use  every  morning,  made  of  India-rubber,  or  horn, 
or  bone,  with  teeth  an  inch  and  an  eighth  long,  and  use  to  disentangle 
and  part  the  hair,  we  all  understood  to  be  a  comb,  and  the  witnesses 
called  to  the  stand  have  testified  that  as  such  is  it  known  in  trade  and 
commerce.  The  article  of  adornment,  also,  which  women  wear  when 
they  have  gathered  their  hair  up  into  a  roll,  fastening  it  by  the  insertion 
of  an  article  of  ivory,  or  tortoise  shell,  or  celluloid,  or  what  not,  we  also 
understood  to  be  a  comb,  and  the  witnesses  here  testified  that  in  trade 
and  commerce  it  also  is  known  as  such.  Now,  then,  it  is  for  you 
to  determine  whether,  besides  these  two  kinds  of  articles,  which  beyond 
all  dispute  are  combs,  there  was,  when  this  tariff  act  was  passed,  any 
other  class  of  articles  which  was  known  in  the  trade  and  commerce  of 
this  country  as  "combs."  If  there  was  such  other  class,  and  this  partic- 
ular article  of  importation  was  included  in  it,  then  your  verdict  must  be  for 
the  plaintiff  for  the  amount  of  the  difference  between  the  duty  on  combs 
and  the  duty  collected.  Should  you,  however,  reach  the  conclusion  that 
there  was  not  at  that  time  any  other  class  or  kind  of  articles  recognized 
as  "combs"  in  the  trade  and  commerce  of  this  country,  and  including  this 
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article,  then  you  are  to  inquire  whether  such  article  is  contained  within  the 
enumeration  to  which,  also,  the  plaintiff  appeals.  That  enumeration  is 
"coach  and  harness  furniture  of  all  kinds,  saddlery,  coach,  and  harness 
hardware,  silver  plated,  brass,  brass  plated  or  covered,  common  tinned, 
burnished,  or  japanned,  not  otherwise  provided  for."  The  word  "sad- 
dlery" in  that  paragraph  is  ambiguous.  Whether  it  is  there  as  an  ad- 
jective qualifying  the  word  hardware,  or  whether  it  is  there  as  a  noun, 
describing  the  articles  which  are  properly  included  in  the  term  "sa<l- 
dlery,"  is  uncertain  from  the  phraseology  of  the  paragraph  itself,  and 
the  uncertainty  is  not  solved  by  any  light  which  I  am  able  to  gather 
from  other  clauses  in  the  tariff  act.  That  being  so,  under  the  familiar 
principle  of  law  that  the  property  of  the  citizen  shall  not  be  taken  on 
ambiguous  and  doubtful  construction,  I  charge  you  that  the  word  is  to 
be  taken  as  a  noun,  and  that  the  enumeration  is  to  read,  "coach  and  har- 
ness furniture  of  all  kinds,  saddlery,,  coach  hardware,  and  harness  hard- 
ware." If,  then,  you  reach  the  conclusion  that  the  article  imported  is 
not  a  comb,  you  are  to  inquire  whether  it  is  included  in  the  word  "sadd- 
lery," as  that  word  was  used  in  the  trade  and  commerce  of  this  country 
at  the  time  this  act  was  passed.  If,  from  the  evidence,  you  find  that  it 
was  an  article  of  saddlery,  as  that  word  was  used,  then  your  verdict  will 
be  for  the  plaintiff,  covering  the  difference  between  that  rate  and  the  rate 
which  was  charged. 

I  have  received  from  the  plaintiff  several  requests  to  charge,  of  which 
the  fifth  is  as  follows: 

"A  commercial  designation  of  combs  as  excluding  curry-combs  in  trades  in 
which  curry-combs  are  not  dealt  in,  does  not  disprove  the  commercial  desig- 
nation of  curry-combs  as  included  among  combs  in  the  trades  in  which  curry- 
combs are  dealt  in,  if  such  designation  be  found  to  exist." 

I  will  not  charge  the  request  in  tliose  words.  You  are,  however,  to 
determine  as  to  each  kind  of  comb.  If  there  were  a  dozen  diffierent  kinds 
of  combs,  and  there  is  no  one  class  of  business  that  dealt  in  all  the  kinds 
used,  if  each  class  of  business  knew  the  articles  in  which  it  dealt  as 
combs,  then  congress,  which  is  suppposed  to  know  the  secrets  of  all 
trades  and  businesses,  is  charged  with  the  knowledge  that  they  were  com- 
mercially known  as  combs  at  that  time;  and  it  is  with  that  understanding 
that  you  are  to  interpret.     Except  as  qualified,  I  refuse  that  request. 

Yerdict  for  defendant. 
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Claflin  et  ol.  V.  Bobertson,  (collector, 

(Circuit  Court,  S.  D.  New  York,    December  19, 1888.) 

Customs  Duties— Statutes— Trade  Names. 

Where  an  importer  seeks  by  reason  of  commercial  designation  to  withdraw 
certain  goods  from  the  operation  of  terms  of  general  description  in  a  tariff 
act,  which  would  in  ordinary  speech  include  them,  he  must  show  by  a  fair 
preponderance  of  evidence,  not  only  that  the  goods  were  at  the  time  of  the 
passage" of  the  act  known  in  trade  and  commerce  by  various  trade  names,  but 
also  that  the  terms  of  general  description  then  had  in  the  parlance  of  trade 
and  commerce  a  restricted  meaning,  which  restricted  meaning  excluded  the 
goods  in  question. 

At  Law. 

The  plaintiffs,  H.  B.  Claflin  and  others,  in  1884  and  1885  imported 
into  the  port  of  New  York  various  importations  of  cotton  goods  consist- 
ing of  articles  shown  on  the  trial  io  be  known  in  trade  and  commerce  in 
this  country  under  the  names  of  "mosquito  net,  Hamburg  net,  Notting- 
ham curtain  net,  taped  and  not  taped,  Nottingham  pillow  shams,  Not- 
tingham tidies,  and  Nottingham  bed-spreads."  They  were  classified  for 
duty  by  the  coUector  of  customs  at  40  per  cent,  ad  valorem  as  cotton  laces 
or  embroideries,  under  Schedule  I  of  the  act  of  March  3,  1883.  The 
plaintiffs,  on  the  other  hand,  claimed  that  the  proper  rate  was  but  85 
per  cent. ,  under  the  clause  of  the  same  schedule  imposing  the  latter  rate 
on  "manufactures  of  cotton  not  specially  enumerated  or  provided  for  in 
the  act,"  and  brought  this  action  to  recover  the  difference. 

Edward  Hartley  and  Charles  Ourie,  for  plaintiffs. 

Stephen  A.  Walker ^  U.  S.  Atty.,  and  Macgrane  Goxe,  Asst.  U.  ?3.  Atty., 
for  defendant. 

Laoombe,  J.,  (charging  jury,)  One  of  the  witnesses  for  the  plaintiff 
described,  and  correctly  described,  each  one  of  these  various  articles  as 
"a  fabric  of  fine  threads  of  cotton,  interwoven  in  a  net,  and  sometimes 
ornamented  with  figures."  The  evidence  of  your  own  eyes,  without  the 
testimony  of  any  experts,  of  course  would  show  you  the  same  thing. 
Turning  to  the  dictionary  we  find  that  the  word  "lace"  is  thus  defined: 
"A  fabric  of  fine  threads  of  linen,  silk,  or  cotton,  interwoven  in  a  net, 
and  often  ornamented  with  figures."  Had  we  only  the  dictionary  to  re- 
fer to,  therefore,  the  articles  before  us  would  come  within  the  classifica^ 
tion  of  "cotton  laces"  or  "laces  made  of  cotton."  We  are  not,  however, 
in  these  tariff  acts,  confined  to  the  dictionary  in  determining  the  mean- 
ing of  the  words  used  by  congress.  The  tariff'  laws  impose  duties  upon 
importations  of  goods.  Their  framers  use  language  that  importers 
would  understand;  and  where  things  have  names,  among  importers, 
which  they  have  acquired  by  usage,  different  from  what  would  be  the 
ordinary  names,  (that  is,  as  understood  by  ordinary  individuals,)  we 
are  to  take  the  trade  names, — that  is,  the  names  by  which  importers 
know  them.     In  order  to  bring  this  case  under  the  application  of  that 
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rule,  the  plaintiff  has  introduced  testimony  to  the  effect  that  these  ar- 
ticles are  bought  and  sold  and  are  known  in  the  trade  and  commerce 
of  this  country  only  by  certain  names,  which  I  need  not  repeat  to  you, 
as  you  have  heard  the  testimony.  He  has  further  examined  his  wit- 
nesses in  order  to  bring  out  from  them  the  fact  that  they  are  never  bought, 
sold,  or  spoken  of  in  the  trade  and  commerce  of  this  country  as  cotton 
laces.  So  far  as  the  testimony  is  to  the  effect  that  they  are  always 
bought  and  sold  as  "Hamburg  net"  or  "bed-spreads,"  or  "Nottingham 
curtains,"  or  what  not,  I  do  not  know  that  there  is  much  coniBlict  of  ev- 
idence, if  any,  between  the  witnesses.  But  you  will,  of  course,  under- 
stand that  the  plaintiff  has  to  cover  with  his  trade  evidence  both  de- 
scriptions of  words, — the  words  under  which  they  are  actually  bought 
and  sold,  and  also  the  word  or  words  under  which  he  claims  that  they 
are  not  known.  To  illustrate:  "Linen,"  in  the  dictionary,  is  described 
as  a  "thread  or  doth  made  of  flax  or  hemp."  Now,  from  linen  cloth 
are  made  hemstitch  pocket  handkerchiefs.  Testimony  merely  to  the  ef- 
fect that  these  handkerchiefs  were  never  bought  and  sold  in  the  trade  by 
any  other  name  than  "hemstitch  pocket  handkerchiefs,"  and  that  they 
were  never  known  in  the  trade  as  "linen,"  would  not  take  these  goods 
out  of  the  class  of  linens,  unless  it  was  also  shown  that  the  word  "linen" 
had  been  distorted  from  its  actual  meaning,  and  was,  by  the  trade,  used 
solely  in  a  restricted  sense,  as  covering  only  goods  other  than  handker- 
chiefs. So,  in  the  case  before  U9,  in  order  to  take  this  class  of  goods 
which,  as  "a  fabric  of  fine  threads  of  cotton,  interwoven  in  a  net,  and 
often  ornamented  with  figures,"  is  within  the  dictionary  meaning  of  the 
words  "cotton  laces,"  out  of  that  class,  the  plaintiff  must  satisfy  you  by 
a  fair  preponderance  of  proof  that  at  the  time  this  act  was  passed,  (March 
3,  1883,)  and  prior  thereto,  the  words  "cotton  laces"  had  in  the  trade 
and  commerce  of  this  country  (that  is,  in  the  trade  and  commerce  car- 
ried on  between  large  dealers  and  importers, — in  such  transactions  as 
those  in  which  the  parties  to  both  sides  of  the  transaction  were  in  the 
business)  a  peculiar  or  technical  trade  meaning,  and  that  such  technical 
trade  meaning  excluded  these  articles.  If  he  satisfies  you  of  that,  he  is 
entitled  to.  recover;  if  he  does  not  so  satisfy  you,  then  your  verdict 
should  be  for  the  defendant. 

The  jary  found  for  the  plaintiff  on  the  mosquito  and  Hamburg  net,  and  for 
the  defendant  on  the  remainder  of  the  importation. 
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HOHENSTEIN  V.  HeDDEN. 
(Cfircuit  Court,  8,  D.  New  York.    February  14, 1889.) 

1.  CuBTOHB  Duties— Construction  of  Statutes. 

The  provision  of  section  2499  of  the  Revised  Statutes,  (as  amended  by  the  act 
of  March  8.  1883,)  that  ^'if  two  or  more  rates  of  duty  should  be  applicable  to 
any  iiQported  article,  it  shall  be  classified  for  duty  under  the  highest  of  such 
rates,  **  applies  to  a  manufactured  article  composed  partly  of  metal  and  partly 
of  paper,  the  latter  being  the  material  of  chief  value. 

d.  Same. 

Paper  lamp-shades,  with  rings  of  wire  at  the  top  and  bottom  to  hold  the  pa- 
per in  position,  and  with  a  wire  frame-work  across  the  top  to  hold  the  shade 
on  the  chimney  of  the  lamp,  the  metal  constituting  a  substantial  part  of  the 
article  both  in  value  and  in  use,  are  by  virtue  of  section  2499.  Rev.  Hi.,  dutia- 
ble at  45  per  centum  under  the  provision  in  Schedule  0  of  the  tariff  act  of 
March  8,  1888,  for  *' manufactures,  articles,  or  wares  not  specially  enumerated 
or  provided  for  in  this  act.  composed  wholly  or  in  part  of  iron,  ♦  •  ♦  or 
any  other  metal, "  etc.,  and  not  at  15  per  centum  under  the  provision  in  Sched* 
ule  M  of  the  same  act  for  "  paper,  manufactures  of,  or  of  which  paper  is  a 
component  material,  not  specially  enumerated  or  provided  for  in  tnis  act. " 

At  Law.     On  motion  for  direction  of  verdict. 

This  was  an  action  to  recover  moneys  exacted  as  duties  and  alleged  to 
be  in  excess  of  the  lawful  rate.  The  articles  imported  were  paper  lamp- 
shades, composed  of  metal  and  paper,  the  latter  being  concededly  the 
component  material  of  chief  value.  They  had  been  classified  for  duty 
as  "manufactures  composed  wholly  or  in  part  of  metal  not  specially  enu- 
merated or  provided  for"  under  a  provision  therefor  in  Schedule  C,  act 
of  March  3,  1883,  and  assessed  for  duty  at  45  per  cent.  The  importer 
claimed  that  they  were  "manufactures  of  paper,  or  of  which  paper  is  a 
component  material,  not  specially  enumerated  or  provided  for,"  and  du- 
tiable at  15  per  cent,  under  a  provision  therefor  in  Schedule  M  of  the 
same  act.  It  was  shown  upon  the  trial  that  the  shades  were  made  of 
colored  and  ornamented  paper,  with  a  thin  ring  of  wire  at  the  top  and 
bottom  to  hold  the  paper  in  shape,  and  with  a  wire  frame- work  across 
the  top,  which  would  slide  part  of  the  way  over  a  lamp-chimney,  and 
hold  the  shade  in  position;  that  the  shades  could  not  be  made  fit  for  use 
without  the  metal  portions;  and  that  the  elements  of  cost  in  the  article 
were  as  follows:  Paper,  18  marks  75  pfennings;  wire  rings  and  frame- 
work, and  cost  of  cutting  same,  4  marks;  labor  for  making  and  finishing 
shade,  4  marks  25  pfennings. 

Stephen  O.  Clarke  and  Charles  Oarie^  for  plaintiff. 

Stephen  A.  WaUcer^  U.  S.  Atty.,  and  W.  Wickham  SmUhj  Asst.  U.-S. 
Atty.,  for  defendant. 

Laoombe,  J.,  (orally.)  It  is  unnecessary,  in  disposing  of  this  case,  to 
enter  upon  any  elaborate  discussion  of  the  provisions  of  the  statute  under 
which  this  particular  case  arises.  Such  discussion  I  suppose  will  come 
up  in  the  Album  Case,  (Liehenroih  v.  Robertson,  33  Fed.  Rep.  457,)  which 
is  now  on  its  way  to  the  supreme  court;  and  I  suppose  the  decision  of 
the  supreme  court  in  that  case  will  practically  control  the  decision  in  this. 
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I  shall  therefore  direct  a  verdict  for  the  defendant,  and  the  reasons 
T^hicb  control  me  in  coming  to  that  conclusion  are: 

1.  The  testimony  of  the  plaintiff  that  the  metal  which  is  present  in 
this  combination  is  essential  to  the  article;  that  both  the  paper  and  the 
metal  are  essential  to  the  product. 

2.  The  relative  values  of  the  two  articles,  irrespective  of  their  use. 
Even  if  it  be  conceded  that  all  the  labor  of  putting  the  articles  together 

is  to  be  counted  with  the  paper,  instead  of  being  divided  between  the 
metal  and  the  paper,  then  the  cost  of  the  wire,  plus  the  cost  of  the  labor 
in  cutting  the  wire,  (and  which  is  a  part  of  the  cost  of  the  wire,)  is  over 
14  per  cent,  of  the  value  of  the  product  as  the  article  stands  completed; 
it  is  over  15  per  cent,  the  value  of  the  paper  and  the  wire  together;  and, 
as  compared  with  the  value  of  the  paper  alone,  it  is  21  i  per  cent,  of  the 
value  of  the  paper.  In  view  of  those  relative  proportions  in  which  the 
metal  and  the  paper  enter  into  the  article,  and  of  the  testimony  of  the 
witness  that  both  are  equally  essential  to  the  product,  under  the  rule 
laid  down  in  ihe  Album  Case  a  verdict  is  directed  for  the  defendant. 


XJllman^  v.  Hedden. 

{OireuU  Court,  8.  D.  New  Tork.    February  18, 1889.) 

CuBTOMB  Duties— Statutes— Construction. 

The  word  ** cloth"  in  the  provision  for  "cotton  cloth*'  in  Schedule  I  of  the 
tariff  act  of  March  8, 1888,  is  used  in  its  popular  and  common  acceptation,  and 
not  in  a  commercial  sense.  Following  MaiUard  v.  Lawrence,  16  How.  251; 
QreenUaf  ▼.  Goodrich,  101  U.  S.  278. 

Same— Propbrtt  Subject  to. 

A  woven  fabric  made  of  cotton  is  dutiable  under  a  provision  In  the  tariff 
act  for  ''cotton  cloth, "  notwithstanding  it  is  not  known  among  merchants  and 
dealers  as  ''cotton  cloth.  ** 

Same. 

Embroidery  canvas  (called  in  trade  "Penelope  *'}  made  of  cotton,  and  con- 
taining less  than  100  threads  to  the  square  inch,  is  dutiable  at  ^  cents  per 
square  yard,  under  the  provision  in  Schedule  I  of  the  tariff  act  of  March  8. 
18iB8,  for  "all  cotton  clotn.  colored,  not  exceeding  100  threads  to  the  square 
inch;*  and  not  at  85  per  centum  ad  valorem,  under  the  provision  in  the  same 
act  and  schedule  for  "all  manufactures  of  cotton  not  specially  enumerated 
or  provided  for. " 

Same. 

Cotton  canvas,  embroidered  with  worsted,  valued  at  over  80  cents  per  pound, 
is  properly  dutiable  at  85  cents  per  pound  and  40  per  centum  ad  valorem,  un- 
der the  provision  in  Schedule  K  of  the  tariff  act  of  March  8,  1888,  for  "all 
manufactures  of  every  description  composed  wholly  or  in  part  of  worsted, 
not  specially  enumerated  or  provided  for, "  and  not  at  85  per  centum  ad  valorem, 
under  the  provision  in  Schedule  I  of  the  same  act,  for  "all  manufactures  of  cot- 
ton not  specially  enumerated  or  provided  for. "  KokUaai  v.  Murphy,  96  U.  S. 
158,  distinguished.  ^ 

At  Law.     On  motion  for  direction  of  verdict. 
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This  was  an  action  to  recover  duties  alleged  to  have  been  exacted  in 
excess  of  the  lawful  rate  upon  certain  cotton  canvas,  (known  in  trade  as 
"Penelope,")  and  upon  the  same  article  when  embroidered  with  worsted 
in  sizes  and  patterns  suitable  for  slippers,  shoe-bags,  and  traveling-bags. 
The  canvas  was  an  open  cotton  fabric,  colored,  and  containing  less  than 

100  threads  to  the  square  inch.  Upon  the  non-embroidered  canvas  the 
collector  had  exacted  a  duty  of  4  J  cents  per  square  yard,  under  the  pro- 
vision in  Schedule  I  of  the  tariff  act  of  March  3, 1883,  for  "cotton  cloth, 
colored,  not  exceeding  100  threads  to  the  square  inch."  Upon  the  em- 
broidered canvas  the  collector  had  exacted  duty  at  the  rate  of  36  cents 
per  pound  and  40  per  centum  ad  valorem,  under  the  provision  in  Sched- 
ule K  of  the  same  act,  for  "all  manufactures  of  every  description  com- 
posed wholly  or  in  part  of  worsted,  not  specially  enumerated  or  provided 
for,  valued  at  over  80  cents  per  pound."  The  importer  claimed  that  all 
the  articles  were  properly  dutiable  at  35  per  centum  ad  valorem,  under  the 
provision  in  Schedule  I  of  the  same  act  for  "all  manufactures  of  cotton 
not  specially  enumerated  or  provided  for."  Evidence  was  introduced 
on  behalf  of  plaintiff  to  the  effect  that  "cotton  canvas"  was  not  known 
in  trade  and  commerce  at  the  time  of  the  passage  of  the  existing  tariff 
act  as  "cotton  cloth."  Defendant's  counsel  read  in  evidence  the  follow- 
ing definitions  from  Webster's  Dictionary:  "Cloth;  A  woven  fabric,  of 
fibrous  material,  used  for  garments  or  other  purposes."  "Canvas:  A  clear, 
unbleached  cloth,  wove  regularly  in  liftle  squares,  used  for  working  tap- 
estry with  the  needle." 

Stephen  Q.  Clarke  and  Charles  Curie^  for  plaintiff. 
Stephen  A.  Walker,  U.  S.  Atty.,  and  W.  Wickham  Smith,  Asst.  U.  S. 
Atty.,  for  defendant. 

Lacombe,  J.,  (oraUy.)  If,  as  to  the  goods  which  are  embroidered, 
there  were  nothing  at  all  before  us  except  the  act  of  1883,  they  would 
seem  to  come  fairly  within  the  designation  therein  of  a  manufacture  of 
some  description  composed  in  part  of  worsted.  Paragraph  863.  To 
take  them  out  of  that  plain  designation  would  require  some  authority 
which  would  speak  with  no  uncertain  sound.  I  have  given  such  exam- 
ination as  I  can  to  this  Kohlaaat  Case^  which  is  not  altogether  plain  on 
first  reading, — a  circumstance  due  to  the  great  number  of  resolutions 
and  acts  which  are  discussed  in  it.  In  that  decision,  however,  it  does 
not  seem  that  the  court's  attention  was  at  all  called  to  any  contrast  or 
distinction  between  the  two  sections  which  are  here  supposed  to  be  in 
conflict.  The  decision,  therefore,  is  not  of  such  a  controlling  character 
on  the  question  now  raised  that  it  should  influence  the  decision  of  the 
court  in  interpreting  the  plain  language  of  paragraph  363.  As  to  the 
other  goods — the  plain  canvas.  Under  the  definitions  which  have  been 
read  from  the  dictionary,  this  is  a  cloth,  and,  unless  usages  of  trade  and 
commerce  are  to  be  accepted  as  controlling  in  this  particular  case,  it 
should  be  here  considered  as  a  cloth.  Under  the  decision  of  the  supreme 
court  in  MaiUard  v.  Lawrence,  16  How.  251,  and  Oreerdeaf  v.  Qoodrich, 

101  U.  8.  278,  I  do  not  see  that  we  are  authorized  to  consider  the  trade 
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definition  of  that  particular  term  here.  The  word  is  used  in  connection 
with  other  words  which  seem  to  indicate  that  it  is  used  in  its  ordinary 
sense;  and,  if  it  is  used  in  its  ordinary  sense,  it  plainly  covers  the  arti- 
cles now  before  us*     Verdict  directed  for  defendant. 


Dbugkeb  v.  Robebtson,  (Collector  of  Customs. 

{OireuU  Court.  S.  D.  New  York.    December  17, 1888.) 

1.  OnsToiCB  Duties— Eyelet  Hooks. 

Eyelet  hooks  or  lacing  studs  for  shoes  are  dutiable  under  the  clauses  for 
manufactures  of  metals  in  Schedule  £.  §  2504,  Rev.  St.  U.  S.,  and  Schedule 
C,  act  March  8, 1888,  at  85  per  cent,  and  45  per  cent,  respectively. 
2L  Same— Elastic  Gobino  vob  Shoes. 

Elastic  goring  for  shoes  composed  of  silk,  cotton,  and  India  rubber  is  dutia- 
ble at  30  per  cent,  ad  vaiorem  as  an  India-rubber  fabric,  under  Schedule  H.  act 
March  8, 1888. 
8.  Sams. 

Elastic  goring  for  shoes,  composed  of  worsted,  cotton,  and  India  rubber,  is 
dutiable  at  80  cents  per  pound,  and  50  per  cent,  ad  valorem,  under  Schedule  K, 
and  like  goring,  made  of  cotton  and  rubber,  at  85  per  cent,  ad  valorem,  under 
Schedule!,  of  the  act  of  March  8, 1888. 

At  Law.     Action  to  recover  back  custom  duties. 

The  plaintiff  brought  this  action  to  recover  back  duties  alleged  to  have 
been  exacted  in  excess  of  the  lawful  rate  on  certain  importations  made 
by  him  in  1883  and  1884.  The  importations  consisted  of  two  classes  of 
goods, — the  eyelets  with  hooks  on  them,  such  as  are  often  worn  in  the 
uppers  of  men's  shoes,  and  the  elastic  goring  which  is  put  into  the  up- 
pers of  Congress  gaiters.  The  eyelet  hooks  were  imported,  some  before, 
and  some  after,  the  taking  effect  of  the  act  of  March  8,  1883,  and  were 
classified  for  duty  by  the  collector  at  36  per  cent,  and  45  per  cent,  ad 
valorem  J  respectively,  under  the  '^  manufacture  of  metals"  classes  of  the 
two  acts,  Schedule  E,  §  2604,  Bev.  St.  U.  S.,  and  Schedule  C,  act  March 
3,  1883*  The  plaintiffs  claimed  that  those  imported  prior  to  July  1, 
1883,  were  properly  dutiable  at  6  cents  per  1,000  as  "eyelets  of  every 
description,"  or  at  30  per  cent,  ad  vaicrem  as  "buttons,"  under  Schedule 
M,  §  2604,  Rev.  St.  U.  S.,  and  that  those  imported  after  July  1,  1883, 
were  properly  dutiable  at  36  per  cent,  ad  vakrern,  as  "plated  or  gilt  arti- 
cles," under  Schedule  C,  act  March  3, 1883,  or  at  26  per  cent,  advalorem 
as  "buttons,"  under  Schedule  N  of  the  same  act.  As  to  this  issue,  the 
testimony  was  unconflicting  that  the  goods  were  never  known  in  trade 
and  commerce  in  this  country  as  "eyelets"  or  "buttons,"  but  always  as 
"eyelet  hooks"  or  "lacing  studs."  The  gorings  in  the  case  were  all  im- 
ported after  July  1,  1883,  and  were  of  three  kinds, — the  first  composed 
of  silk,  cotton,  and  rubber;  the  second,  of  worsted,  cotton,  and  rubber; 
the  third,  of  cotton  and  rubber.  The  first  kind  was  classified  for  duty 
at  36  per  cent,  ad  valorem  under  the  clause  in  Schedule  N,  act  March  3, 
v.38F.no.2— 7 
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1883,  imposing  that  rate  of  duty  upon  "webbing  composed  of  cotton,  flax, 
or  any  other  materials;"  the  second  kind  at  30  cents  per  pound,  and  50 
per  cent,  ad  vahrem^  under  the  clause  in  Schedule  K,  act  March  3, 1883, 
imposing  that  rate  of  duty  upon  "webbings,  gorings,  suspenders,  braces, 
*  *  *  of  which  worsted  is  a  component  material;"  and  the  third  kind 
at  35  per  cent,  ad  valorem^  under  the  clause  in  Schedule  I  of  the  same  act, 
imposing  that  rate  upon  "cotton  *  *  *  webbing,  goring,  suspenders, 
braces."  The  plaintiff  claimed  that  they  were  all  properly  dutiable  at 
30  per  cent,  ad  valorem  as  "India-rubber  fabrics,  composed  wholly  or  in 
part  of  India  rubber,"  under  Schedule  N,  act  March  3,  1883. 

Stephen  Q.  Clarke^  for  plaintiff. 

Stephen  A,  Walker ^  U.  S.  Atty.,  and  Macgrane  Coxe^  Asst.  U.  S.  Atty., 
for  defendant. 

Lacombe,  J.,  {charging  jury y  after  stating  the  facts  as  above.)  I  should 
only  confuse  you  if  I  reviewed  the  various  provisions  of  the  tariff  act  un- 
der which  the  law  governing  this  case  is  crystalized.  As  to  the  eyelet 
hooks  you  need  not  concern  yourselves;  your  verdict  as  to  them  must  be 
in  favor  of  the  defendant.  Nor  need  you  concern  yourselves  as  to  so 
much  of  the  elastic  fabrics  as  are  composed  of  silk,  or  known  as  silk  and 
cotton,  because  as  to  those  your  verdict  must  be  in  favor  of  the  plaintiff. 

That  leaves  only  two  of  these  varieties  of  elastic  fabric  for  your  con- 
sideration. The  plaintiff  contends  that  they  are  dutiable  under  the  453d 
paragraph  of  the  act  of  1883,  which  provides  for  a  duty  on  India-rubber 
fabrics,  composed  wholly  or  in  part  of  India  rubber.  Undoubtedly  these 
are  India-rubber  fabrics,  composed  in  part  of  India  rubber,  and  as  such 
would  be  dutiable  under  that  paragraph,  unless  by  some  special  enumer- 
ation they  are  otherwise  provided  for  in  the  tariff  act.  The  defendant — 
the  government — contends  that  they  are  elsewhere  specially  enumerated; 
and  defendant's  counsel  refers  to  the  word  "gorings,"  which  is  twice  used 
elsewhere  in  the  tariff  act — once,  in  the  wool  schedule,  and  again  in  the 
cotton  schedule — as  referring  to  these  goods.  Now,  without  construing 
the  language  of  those  paragraphs  where  the  word  "goring"  is  used,  I 
shall  probably  put  the  question  to  you  most  simply,  and  in  the  way  you 
can  best  dispose  of  it,  by  stating  it  thus:  In  order  to  sustain  his  conten- 
tion that  the  use  of  the  word  "gorings"  in  the  cotton  and  in  the  wool 
schedules  operates  to  take  these  particular  articles  out  of  their  classifica- 
tion as  India-rubber  fabric,  the  defendant  must  satisfy  you,  by  a  fair 
preponderance  of  proof,  that  at  the  time  when  congress,  in  this  act  of 
1883,  first  used  the  word  "gorings"  in  a  tariff  act,  that  word  had  in  the 
trade  and  commerce  of  this  country  a  well-known  trade  meaning;  and 
further  that  that  well-known  trade  meaning  was  such  that  it  would 
cover  goods  like  these,  and,  moreover,  was  such  that  it  would  not,  and 
did  not  cover  gorings  which  were  non-elastic.  Unless  he  satisfies  you  on 
the  affirmative  of  those  various  propositions,  he  has  not  made  out  such 
a  case  as  will  entitle  him  to  claim  that  these  articles  are  to  be  found  in 
the  wool  and  cotton  schedules.  To  recapitulate:  He  must  satisfy  you 
that  in  the  trade  and  commerce  of  this  country,  on  March  3, 1883,  the 


Digitized  by 


Google 


UNITED  BTATEB  V.  BU8XST.  99 

-word  "goring"  had  a  well-defined  meaning,  and  that  that  well-defined 
meaning  covered  only  elastic  fabrics  such  as  these;  because,  if  it  also 
covered  non-elastic  fabric,  then  the  provision  for  "gorings  "  in  the  wool  and 
cotton  schedules  is  met  by  the  production  of  articles  other  than  these,  and 
it  is  not  necessary  to  draw  out  any  articles  from  the  elastic  schedule  to  be 
covered  by  that  word.  The  language  of  trade  and  commerce  you  will  un- 
derstand, of  course,  is  not  the  mere  shop  purchasing  language  of  the  con- 
jsumer  who  buys  over  a  retail  counter^  but  it  is  the  language  in  use  by 
the  large  dealers  of  the  country  who  conduct  the  trade  of  the  country,  so 
called. 

The  jury  rendered  a  verdict  for  the  defendant  on  the  question  left  lo  them. 


UNITED  States  v.  Buskey. 

(CHreuit  Court,  E.  B.  Virginia,    January  26, 1889.) 

Courts— Fbderai.  Jubisdictiov— Embezzlshsnt  bt  Officer  of  National 
BAm. 

The  United  States  circuit  court  has  exclusive  jurisdiction  of  the  prosecution 
of  an  oflScer  of  a  national  bank  for  embezzling  the  funds  of  such  bank,  under 
Rev.  St  U.  S.  §  5209,  declaring  that  an  officer  of  a  national  bank  who  em- 
bezzles its  funds  shall  be  punished  by  imprisonment,  and  under  the  Judiciary 
act.  declaring  that  the  Jurisdiction  of  the  circuit  court  of  the  United  States 
shall  be  exclusive  in  the  trial  of  all  crimes  or  offenses  against  the  laws  of  the 
United  States,  except  where  it  is  otherwise  provided. 

Indictment  for  Offenses  under  the  National  Banking  Acts. 
J.  CatieU  Oibsorif  U.  S.  Dist.  Atty.,  and  James  Lyons^  Asst.  U.  S.  Dist. 
Atty. 

R.  C.  Marshall^  for  defendant, 

HuoHES,  J.  The  defendant  is  under  several  indictments  in  this  court 
for  having  as  an  o£5cer  of  the  Norfolk  National  Bank  embezzled,  ab- 
stracted, and  misapplied  moneys,  funds,  and  credits  of  the  bank,  and 
for  other  offenses.  Motion  is  made  by  counsel  to  postpone  the  trial  of 
the  indictments  on  the  ground  that,  before  he  was  indicted  here,  prose- 
cutions had  been  commenced  in  the  corporation  court  of  Norfolk  for  the 
same  acts  with  which  he  is  charged  here,  and  should  not  be  interfered 
with  by  this  court.  The  penal  section  of  the  national  banking  act  (5209 
of  the  Revised  Statutes)  declares  that  if  an  officer  of  a  national  bank  ab- 
stracts, embezzles,  or  misapplies  the  moneys,  funds,  or  credits  of  the 
bank,  he  shall  be  punished  by  imprisonment.  And  the  judiciaryact  in  the 
section  defining  the  jurisdiction  of  the  circuit  courts  of  the  United  States, 
which  it  does  in  terms  that  have  been  repeated  in  every  act  from  1789 
to  August  13,  1888,  declares  that  this  jurisdiction  shall  be  exclusive  in 
the  trial  of  all  crimes  or  offenses  against  the  laws  of  the  United  States, 
except  where  it  is  otherwise  provided.     Section  5209,  relating  to  frauds 
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upon  national  banks,  does  not  "provide  otherwise.*  So  that  the  trial  of 
officers  of  national  banks  who  are  charged  with  abstracting,  embezzling, 
or  misapplying  moneys,  funds,  or  credits  of  those  banks  is  within  the 
exclusive  jurisdiction  of  the  courts  of  the  United  States,  and,  being  ex- 
clusively so,  the  trial  cannot  proceed  in  other  courts.  Indeed,  the  gen- 
eraPrule  is,  whether  the  prosecution  be  for  frauds  upon  national  banks 
or  not,  that  where  a  penal  federal  statute  defines  the  person  and  the 
act  which  bring  any  case  within  the  exclusive  cognizance  of  the  federal 
court,  then  that  court  has  exclusive  jurisdiction;  but  where  the  person 
commits  some  other  act  than  the  one  defined,  or  where  the  act  is  com- 
mitted by  some  other  person  than  the  one  defined,  then,  in  either  case, 
the  trial  of  the  indictment  must  or  may  proceed  in  another  court. 

The  rule  is  well  illustrated  in  respect  to  frauds  upon  national  banks 
by  two  decisions  of  the  supreme  court  of  Massachusetts.  In  the  case  of 
Com.  V.  FdUm,  101  Mass.  204,  an  indictment  had  been  prosecuted  in 
the  court  below,  charging  Martin,  an  officer  of  a  national  bank,  with 
embezzlement  of  its  funds,  and  Felton  with  aiding  and  abetting  the  em- 
bezzlement. In  its  original  form,  section  5209  of  the  Revised  Statutes 
did  not  make  aiding  and  abetting  an  embezzlement  of  the  funds  of  a 
national  bank  a  crime  against  the  United  States.  Pleas  had  been  en- 
tered by  each  defendant  to  the  jurisdiction  of  the  state  court,  based  on 
the  ground  that  the  United  States  circuit  court  had  exclusive  jurisdic- 
tion. In  the  superior  court,  Ames,  0.  J.,  allowed  Martin's  plea,  but 
overruled  the  plea  of  Felton,  who  thereupon  pleaded  nolo  contendere^  and 
alleged  exceptions.  On  writ  of  error  to  the  supreme  court,  that  court 
held  that  Martin,  having  been  an  officer  of  a  national  bank,  who  had 
embezzled  funds  of  his  bank,  the  case  fell  within  the  penal  section  of  the 
national  banking  act,  and,  the  jurisdiction  of  the  federal  court  being  ex- 
clusive in  such  a  case,  Martin  could  not  be  prosecuted  in  a  state  court, 
and  the  proceedings  against  him  there,  having  been  coram  non  jvdice^ 
were  null  and  void.  It  sustained  Martin's  plea  to  the  jurisdiction.  As 
to  Felton's  plea  that  the  state  inferior  court  had  no  jurisdiction  of  the 
crime  of  aiding  and  abetting  an  embezzlement  of  the  funds  of  a  national 
bank,  the  court  sustained  his  plea  also.  As  before  stated,  the  penal 
clause  of  the  national  banking  act  did  not,  in  its  original  form,  make 
the  aiding  and  abetting  of  such  a  bank's  funds  an  offense  against  the 
United  States.  The  supreme  court  held  that  the  state  court  had  no 
jurisdiction  of  Felton's  offense,  and  had  erred  in  proceeding  in  the  case 
to  conviction,  because,  and  only  because,  he  could  not  be  prosecuted  in 
the  state  court  for  aiding  and  abetting  a  crime  that  was  not  cognizable 
in  that  court. 

The  other  decision  of  that  court  to  which  I  referred  was  that  of  Com. 
V.  Barry,  116  Mass.  1.  There  the  defendant  had  been  prosecuted  to 
conviction  in  the  court  below  for  receiving  from  an  officer  of  a  national 
bank  money  which  that  officer  bad  embezzled,  knowing  that  it  had  been 
stolen.  The  defendant  had  pleaded  to  the  jurisdiction,  insistipg  that 
the  circuit  court  of  the  United  States  had  exclusive  cognizance.  On 
writ  of  error  to  the  supreme  court  that  court  held  that,  inasmuch  as 
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the  penal  section  of  the  national  banking  act  did  not  make  the  receiv- 
ing of  embezzled  money  of  a  national  bank  by  a  person  not  an  oiScer 
of  the  bank  an  offense  against  the  United  States,  the  case  of  the  de* 
fendant  was  cognizable  in  the  state  court,  and  his  plea  must  be  over- 
ruled. These  cases  are  sufficient  to  illustrate  the  law  of  jurisdiction 
on  thii^  subject,  and  I  need  not  cite  any  others.  It  is  true  that  the 
courts  of  two  or  three  other  states  have  held  otherwise,  but  in  all  such 
decisions  the  phrase  '^exclusive  jurisdiction"  is  construed  to  mean  ''con* 
current  jurisdictiouy"  and  the  term  ''exclusive''  is  held  to  mean  "not  ex- 
clusive." I  am  sorry  that  my  own  mind  is  incapable  of  comprehend- 
ing the  Ic^c  by  which  plain  words  having  plain  meanings  are  thus  meta- 
morphosed into  other  words  with  other  meanings.  The  law  giving  ex- 
clusive jurisdiction  of  offenses  against  the  United  States  to  the  courts  of 
the  United  States  is  founded  upon  the  great  principle  of  the  common 
law  and  of  humanity,  that  where  a  man  is  once  tried  for  a  criminal 
act  by  a  court  having  jurisdiction  of  the  offense  he  shall  not  be  har- 
assed, nor  his  liberty  imperiled,  by  prosecutions  for  the  same  act  in 
other  tribunals.  This  principle  is  far  transc«[idant  in  importance  to 
any  question  as  to  the  relative  dignity  of  different  sovereigntieB,  each 
claiming  jurisdiction  over  specific  classes  of  crime.  The  motion  to 
postpone  must  be  denied. 


In  re  Loney.  •      -     ^    '•*" 

{Cir<mU  Court,  E.  D.  Virginia.    February  19. 1889.) 

COURT8--JUBI8DIdTOK— FbDBBAL  Ck>tJBTS. 

Defendant  was  charged  before  a  state  court  with  perjury  in  having  testified 
falsely  before  a  notary  public  in  a  proceeding  under  Rev.  St  U.  S.  c.  8,  tit  2, 
regulating  the  taking  of  testimony  in  a  contest  for  a  seat  in  the  house  of  rep- 
resentatives of  the  United  States.  Held,  that  the  offense  is  cognizable  only 
by  the  federal  courts,  under  Rev.  St  U.  S.  ^  5393,  providing  for  the  punish- 
ment of  perjury  in  any  case  in  which  the  laws  of  the  United  States  authorize 
an  oath  to  be  administered,  and  the  second  section  of  the  judiciary  act  of 
August  13, 1^8,  giving  the  United  States  courts  exclusive  cognizance  of  all 
crimes  cognizable  under  the  authority  of  the  United  States. 

Application  for  Habeas  Corpus. 

Edgar  AUan  and  /.  S.  Parrish^  for  petitioner. 

E.  A.  AyerSj  Atty.  Gen.,  fpr  the  Commonwealth, 

Hughes,  J.  Wilson  Loney  was  arrested  by  a  state  officer  for  trial 
befoTe  a  state  tribunal  on  a  charge  of  perjury,  allied  to  have  been  com- 
mitted in  testifying  as  a  witness  in  a  contest  for  a  seat  in  the  house  of 
representatives  of  the  United  States,  directed  and  regulated  by  an  act  of 
congress,  before  an  officer  deriving  his  power  to  take  testimony  in  such 
contest  solely  from  an  act  of  congress.     See  title  2,  c.  8,  Rev.  St.  U.  S. 
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The  contest  in  which  Loney  testified  is  not  within  the  purview  of  any 
law  of  Virginia,  and  is  unknown  to  the  jurisdiction  of  the  state  courts. 
It  is  especially  and  exclusively  a  federal  proceeding.  A  notar)'  public 
is  a  state  officer,  having  power  to  administer  any  oath  required  by  state 
law,  and  no  other.  He  has  no  power  to  administer  oaths  required  by 
acts  of  congress,  unless  he  is  expressly  authorized  to  do  so  by  act  of  con- 
gress, in  doing  which  he  acts  as  an  officer  of  the  United  States,  and  not 
as  an  officer  of  the  state.  This  writ  is  issued  by  authority  of  section  753 
of  the  Revised  Statutes  of  the  United  States,  which  allows  it  ^4n  any  case 
in  which  the  prisoner  has  done  an  act" — that  is  to  say,  has  testified — 
"in  pursuance  of  a  law  of  the  United  States."  Perjury  committed  be- 
fore any  officer  in  such  a  contest  is  amenable  to  punishment  under  sec- 
tion 5392  of  the  Revised  Statutes  of  the  United  States,  which  declares 
that  "every  person  who,  having  taken  an  oath  before  a  competent  tri- 
bunal, officer,  or  person  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he  will  testify  *  *  * 
truly,  willfully  and  contrary  to  such  oath  states  any  material  matter 
which  he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be 
punished,"  etc.  And  the  second  section  of  the  judiciary  act  of  August 
13,  1888,  in  a  clause  which  has  been  continued  in  all  the  judiciary  acts 
of  congress  since  1789,  provides  that  "the  circuit  courts  (concurrently 
with  the  district  courts)  of  the  United  States  shall  have  exclusive  cogni- 
zance of  all  crimes  and  offenses  cognizable  under  the  authority  of  the 
•Ujiitfd:  States  except  as  otherwise  provided  by  law."  And  there  is  no 
*  .  ftCtV)r  idngress  "which  provides  otherwise"  in  respect  of  perjury,  when 
.••  ^..o^mmUt^  fit  circumstances  wherein  it  is  an  offense  against  the  United 
.'••':  •.Slite8..:/Seriu)n  711  of  the  United  States  Revised  Statutes  repeats  and 
emphasizes  the  provision  of  the  acts  of  1789  to  1888. 

In  general,  and  indeed  in  the  great  majority  of  cases,  perjury  is  an 
offense  against  the  state,  cognizable  exclusively  by  the  state  courts.  But 
when  committed  by  persons  designated  by  penal  laws  of  congress,  in  pro- 
ceedings prescribed  and  regulated  solely  by  acts  of  congress,  it  is  an  of- 
fense against  the  United  States,  and  is  exclusively  cognizable  by  the  na- 
tional courts.  It  is  contrary  to  the  policy  of  the  law  and  to  the  princi- 
ples of  humanity  that  a  person  shall  be  amenable  to  trial  and  punishment 
for  the  same  act  in  two  different  tribunals  belonging  to  different  jurisdic- 
tions. Undoubtedly  there  are  cases  in  which  this  policy  of  the  law 
would  seem  to  be  ineffective.  In  an  election  where  a  member  of  congress 
and  a  state  officer  are  voted  for  at  the  same  time  a  false  oath  by  the 
voter  would  be  cognizable  in  both  the  national  and  state  courts,  and  the 
latter  would  be  generally  left  to  deal  with  it.  So,  when  a  murder  is 
committed,  and  the  fatal  shot  is  received  in  a  national  fort  or  dock-yard, 
and  death  ensues  out  of  such  place  in  an  adjoining  county,  the  dual  ju- 
risdiction would  again  occur,  and  that  court  would  proceed  to  trial  and 
judgment  which  first  took  cognizance  of  the  offense.  These  are  excep- 
tions to  the  exclusive  rule  of  jurisdiction,  and  bring  into  exercise  the 
comity  of  courts.  I  think  it  is  to  these  cases  that  section  5328  of  the 
United  States  Revised  Statutes  refers. 


Digitized  by 


Google 


UNITED  STATES  V.  SMALL.  103 

But  the  case  at  bar  does  not  resemble  those  that  have  been  referred  to. 
The  contest  for  a  seat  in  the  house  of  representatives  is  a  proceeding  un- 
known alike  to  state  legislation  and  the  state  judicatories,  and  violations 
of  the  laws  of  congress  regulating  it  are  offenses  against  the  United  States, 
and  not  against  the  state,  of  which  the  national  courts  have  exclusive 
jurisdiction.  The  leading  authority  in  support  of  this  proposition  is  the 
decision  of  Mr.  Justice  Bradley  in  the  case  of  Ex  parte  Dock  Bridges,  in 
2  Woods,  428.  The  prisoner  must  be  discharged  from  the  custody  of 
the  state  officer,  and,  if  proper  complaint  be  made,  must  be  taken  into 
custody  of  the  marshal  of  this  court,  to  be  dealt  with  as  provided  for  by 
the  laws  of  congress.  I  have  heard  this  case  in  circuit  court,  and  will 
make  the  order  of  discharge  in  this  court  in  order  that  if  I  have  erred  in 
this  ruling  the  matter  may  at  once  be  taken  to  the  supreme  court  of  the 
United  States,  where,  being  privil^ed,  it  may  be  decided  without  delay. 


United  States  v.  Small, 

(Cireuit  Court,  E.  D.  Virginia.    Mwch  2,  1889.) 

Elections  and  Votebs— Arrest  of  Voters  at  Polls. 

There  is  do  law  authoriziDg  the  arrest  of  a  person  while  offering  his  ballot 
at  the  polls,  for  any  caase  relatin/|^  to  his  right  of  suffrage. 

Indictment  against  C.  G.  Small  for  unlawfully  preventing  a  qualified 
voter  from  exercising  his  right  of  suffrage. 

/.  C.  Gibaon,  U.  S.  Atty.,  and  Whitehurst  &  Hughes^  special  assist- 
ants, for  the  United  States. 

R.  C.  Marshall  and  Jb/in  TT.  Hdpper^  for  defendant. 

Hughes,  J.,  (charging  jury.)  The  indictment  which  we  are  trying 
charges,  among  other  things,  that  the  defendant,  C.  C.  Small,  judge  of 
election  at  the  polls  of  the  Third  ward  of  the  city  of  Portsmouth,  did, 
at  the  election  of  a  member  of  congress  held  on  the  6th  day  of  Novem- 
ber last,  by  force,  unlawfully  prevent  a  qualified  voter,  William  H. 
Johnson,  from  freely  exercising  the  right  of  sufl^rage  in  that  election. 
The  evidence  shows  that  the  "force"  exercised  by  Small  was  his  order- 
ing the  arrest  of  William  H.  Johnson  while  ofi'ering  to  vote,  and  direct- 
ing his  abduction  from  the  polls.  The  case  is  important  in  only  one  of 
its  features,  namely,  in  the  fact  of  the  arrest  of  a  citizen  at  the  polls 
while  ofi'ering  his  vote,  for  some  cause  relating  to  his  right  of  sufirage. 

The  defendant  himself  testified  that  he  ordered  the  arrest  of  Johnson 
while  standing  at  the  polls  ofi'ering  to  vote,  because  of  a  matter  relating 
to  his  sufirage.  Stripping  the  case  of  all  other  circumstances, — cleaving 
out  of  consideration  the  cumulative  charges  usually  inserted  in  indict- 
ments to  meet  supposed  features  of  the  evidence  yet  unknown  to  the 
pleader, — I  shall  confine  myself  in  what  I  shall  say  to  this  prominent 
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feature  of  this  case.  Our  statute-books,  state  and  national,  will  be 
searched  in  vain  for  a  law  authorizing  the  arrest  of  a  person  offering  to 
vote  for  any  matter  connected  with  his  suffrage  while  at  the  polls,  offer- 
ing his  ballot.  The  laws  are  careful  and  minute  in  provisions  designed 
to  protect  the  citizen  in  the  exercise  of  this  high  privilege.  But  they 
contain  no  clause  authorizing  his  arrest  at  the  polls,  and  imprisonment 
for  offering  to  vote.  If  they  did  contain  provisions  susceptible  of  such 
an  interpretation  by  the  Dogberrys  of  the  hustings,  the  courts  would,  by 
construction,  erase  them  from  the  statut^book,  and  declare  them  uncon- 
stitutional, null,  and  void,  as  infringing  the  fundamental  right  of  the 
citizen  to  cast  his  vote  free  from  all  fear  for  his  liberty  and  safety.  I 
may  add  that  the  law  takes  great  pains  to  provide  that  the  vote  shall  be 
promptly  received  when  offered  on  election  day.  The  object  of  registra- 
tion— which  is  given  for  several  days  at  a  time  at  several  periods  of  the 
year — is  to  ascertain  who  are  legally  entitled  to  the  elective  franchise,  to 
record  the  facts  of  their  identity,  and  to  fix  the  precincts  at  which  they 
are  to  vote.  The  object  of  registration  is  to  remove  all  necessity  for  de- 
lay in  receiving  the  votes,  and  polling  them  promptly  on  election  day. 
The  law  does  not  intend  that  the  judges  of  election  shall  consume  time 
with  frivolous  interrogations,  and  obstruct  the  course  of  voting  by  inqui- 
ries which  have  already  been  made  and  settled  by  the  registrars.  True, 
section  127  of  the  Code  of  Virginia,  in  force  since  May  1,  1888,  au- 
thorizes the  judges  to  challenge  on  suspicion,  and  to  hear  challenges,  to 
tender  the  voter's  oath  as  a  means  of  saving  time,  and  even  to  reject  a 
vote  on  their  own  personal  knowledge  or  on  legal  proof  that  the  person 
offering  has  not  the  right  of  suffrage;  but  it  contemplates  in  aU  these  pro- 
visions that  the  inquiry  shall  be  speedy  and  summary.  Its  object  is  to 
secure  expedition,  and  by  proceedings  before  registrars  to  relieve  the 
judges  of  election  of  all  inquiries  except  as  to  the  identity  of  the  person 
offering  his  ballot  with  the  person  registered.  So  that  the  judge  of  elec- 
tion who  goes  beyond  this  inquiry  into  matters  settled  by  r^stration, 
himself  obstructs  the  election^th  which  he  is  charged,  and  which  he  is 
sworn  to  conduct  according  to  law.  The  law  also  takes  great  pains  to 
secure  quiet  and  order  at  the  polls,  and  orders  the  prompt  arrest  of  per- 
sons conducting  themselves  in  a  noisy,  riotous,  tumultuous,  or  insulting 
manner  at  or  about  the  polls.  It  does  these  things  for  the  protection  of 
the  voter  and  of  the  ballot-box.  All  its  provisions  of  this  character  are 
intended,  directly  or  indirectly,  to  secure  to  the  voter  the  right  freely 
and  securely  to  cast  his  ballot  without  fear  or  intimidation.  It  nowhere 
authorizes  the  arrest  of  the  citizen  offering  his  ballot.  If  he  votes  fraud- 
ulently, if  he  fifidsdy  swears  when  put  upon  the  voter's  oath,  he  may  be 
arrested  afterwards  at  another  time  and  place,  and,  if  found  guilty,  may 
be  punished.  His  vote  may  at  another  time  and  place  be  excluded  from 
computation,  or  it  may  be  rejected  by  the  judges  at  the  time  it  is  offered. 
But  at  the  polls,  claiming  and  offering  his  ballot,  his  right  to  be  there 
for  the  purpose  of  voting  is  sacred,  and  his  person  inviolable.  The  law 
hedges  him  around  on  election  day  with  all  the  protection  which  it  can 
give  to  secure  him  in  the  free  and  fearless  exercise  of  the  highest  priv- 


Digitized  by 


Google 


IGNITED  STATES  V.  SMALL.  105 

Uege  of  the  American  citizen.  To  arrest  him  in  the  exercise,  or  attempt 
to  exercise,  this  privil^e,  goes  much  farther  than  his  own  case.  The 
loss  of  one  vote  is  not  the  only  effect  of  the  arrest.  It  produces  wide- 
spread and  general  fear  and  trepidation  among  the  whole  class  of  poor 
and  friendless  voters,  of  which  he  is  but  one.  If  the  officers  charged 
with  the  duty  of  receiving  the  ballots  of  citizens  could  l^ally  arrest  them 
in  the  act  of  offering  the  suffrage,  intimidation  would  become  epidemic, 
the  infection  would  be  general,  and  the  suffrage  would  be  a  curse  instead 
of  blessing  to  the  humble  workers  of  the  country  The  elective  franchise 
is  the  basis  and  safe-guard  of  republican  institutions.  It  is  that  which 
distinguishes  the  American  citizen  from  the  serf  and  peasant  of  Europe, 
who  dare  not  stand  erect,  and  look  the  privileged  classes  in  the  face. 
There  the  man  is  drafted  into  the  army,  and  the  woman  may  often  be 
seal  working,  in  the  field,  yoked  beside  an  ox,  or  a  goat,  or  even  a  dog,  in 
tilling  the  soil.  The  ballot,  in  the  hands  of  the  working  classes,  is  our 
protection  from  the  condition  of  things  presented  in  the  old  countries. 
The  ballot  is  of  little  value  to  the  powerful  and  strong.  The  most  of 
them' — drones  of  society — can  protect  their  rights  by  other  means. 
But  the  workers  in  the  hive  have  no  protection  comparable  in  value  and 
efficiency  to  the  ballot.  And  when,  by  any  means,  especially  that  of 
arresting  the  obscure  and  friendless  citizen  in  offering  his  vote  on  election 
day,  the  free  and  fearless  use  of  the  ballot  is  destroyed,  our  country  will 
be  already  on  the  highway  which  leads  to  the  ruin  of  republican  institu- 
tions. The  protection  of  this  right  is  the  duty  of  the  courts  and  juries 
of  our  country.  This  court  and  its  officers  have  done  their  duty  in  this 
case,  and  it  only  remains  for  you  to  do  yours. 

I  must  not  omit  to  say  that,  although  the  arrest  of  William  H.  John- 
son at  the  polls  was  illegal,  whether  he  was  a  qualified  voter  or  not,  yet, 
under  the  wording  of  the  indictment,  the  defendant  cannot  be  found 
guilty,  unless  Johnson  was  a  qualified  voter.  On  this  point  it  was  shown 
in  evidence  that  he  was  duly  registered  in  1884,  and  that  he  had  voted 
unchaUenged  in  each  and  every  election  since  that  registration.  When 
his  vote  was  cbaUenged  at  the  election  of  the  6th  of  November  last,  the 
fact  of  his  registration  and  subsequent  voting  established  the  presump- 
tion that  he  was  a  legal  voter,  and  this  presumption  could  not  have  been 
disregarded  by  the  judges  of  election,  unless  the  requirements  of  section 
127  of  the  Virginia  Code  were  first  complied  with.  It. was  their  duty 
under  that  section,  before  they  could  reject  his  ballot,  first,  to  adminis- 
ter the  voter's  oath,  which  he  demanded  to  take.  Not  until  after  he  had 
taken  that  oath  could  they  have  had  any  legal  right  to  reject  his  ballot, 
and  even  then  they  could  not  reject  it  except  upon  record,  or  legal  proof, 
or  their  own  personal  knowledge  of  his  incompetency  The  evidence 
shows  that  they  did  not  administer  the  voter's  oath  to  him,  and  their  re- 
jection of  his  ballot  was  for  that  reason  alone  illegal  and  null.  Under 
these  circumstances  he  must  be  presumed  to  have  been  a  qualified  voter, 
and  it  is  your  duty  so  to  assume. 

The  evidence  shows  that  a  placard  was  put  up  in  the  election  room 
showing  the  instances  in  which  persons  of  the  same  or  similar  names 
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were  registered  in  difiTerent  precincts  of  that  part  of  the  country.  This 
placard  gave  the  name  of  one  William  Johnson  as  r^stered  in  the  pre- 
cinct next  to  the  Third  ward  of  Portsmouth,  It  was  contended  by  coun- 
sel that  this  showing  of  the  placard,  supported  by  a  challenge  from  out- 
side the  room,  constituted,  under  some  peculiar  provision  of  the  Code  of 
Virginia,  a  criminal  complaint  against  William  H.  Johnson,  and  justi- 
fied his  arrest  and  abduction  from  the  polls.  If  that  were  so,  the  jails  of 
Virginia  on  election  days  would  be  filled  with  Johnsons,  Browns,  Smiths, 
Joneses,  Marshalls,  Washingtons,  Jeffersons,  and  Madisons.  If  that  were 
so,  it  would  be  incumbent  on  all  of  us  who  bear  names  like  those  of  per- 
sons, in  other  precincts  to  march  to  the  jails  to  be  locked  up  on  election 
days,  instead  of  repairing  to  the  polls  to  exercise  the  highest  right  of 
freemen.  And  I  could  not  help  feeling  that  the  intelligence  of  the  jury 
and  the  court  were  not  much  flattered  by  the  urging  of  such  a  pretension 
upon  them.  No,  gentlemen,  there  can  be  no  legal  arrest  of  a  voter  on 
election  day  for  any  cause  relating  to  his  sufirage.  In  the  temple  of  the 
republic  the  place  on  which  citizens  stand  in  casting  their  votes  is  sa- 
cred ground,  and  the  ballot-box  is  an  altar  before  which  their  persons 
and  liberty  are  inviolable. 

In  this  case,  I  leave  out  of  consideration  all  other  evidence  and  all  other 
features  except  the  one  which  gives  it  importance, — the  arrest  of  a  voter 
at  the  polls  in  the  manner  shown  in  this  case.  It  is  charged  that  the  de- 
fendant at  the  bar,  by  force,  unlawfully  prevented  the  voter,  William  H. 
Johnson,  from  freely  exercising  bis  right  of  suffrage,  and  the  evidence  is 
that  this  force  was  exercised  by  ordering  the  voter's  arrest  at  the  polls, 
and  his  abduction  from  the  voting  place.  I  chaise  you,  gentlemen,  that 
this  arrest  and  abduction  were  unlawful,  and  turn  the  case  over  to  you. 


United  States  v.  Wight. 

DUMct  Court,  B.  D,  Michigan,    March  10,  1889 

Pobt-Officb— Labcent  from  Mails— Rev.  St.  U.  8.  §  6467. 

The  two  claoses  of  Rev.  St.  U.  S.  §  5467,  describe  two  separate  and  distinct 
offenses,  viz. :  (1)  Secreting,  embezzling,  or  destroying  a  valuabie  letter;  and, 
(2)  stealing  the  contents  ol  such  letter.  These  two  clauses  should  be  read 
disjunctively. 

Same— IKDICTMBITT. 

It  is  not  necessary,  in  an  indictment  under  the  first  clause  for  secreting  and 
embezzling,  to  allege  that  the  letter  had  not  been  delivered  to  the  party  to 
whom  it  was  directed;  nor,  under  the  second  clause,  for  stealing  the  contents, 
to  allege  that  the  letter  was  intended  to  be  conveyed  by  mail  or  mail  carrier. 

Sahb— Lbttbbs  Dbposited  in  Letter-Boz. 

It  is  sufficient  evidence  that  letters  are  ''intended  to  be  carried  by  a  letter 
carrier"  that  they  are  deposited  in  pillar-boxes  to  be  carried  to  the  post-office, 
although  it  be  intended  to  intercept  them  after  they  have  passed  through  the 
hands  of  a  suspected  employ^ 
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4.  Same— Decoy  Letter. 

It  is  no  defense  to  an  indictment  of  a  post-ofiSce  employd  for  embezzlement 
that  the  letter  embezzled  was  a  "decoy,  addressed  to  a  fictitious  person  or 
place,  and  was  never  intended  to  be  delivered,  nor  that  it  was  made  up  so  as 
to  attract  attention,  and  indicate  that  it  contained  money. 

{8yUabu9  by  ths  Court.) 

Indictment  for  embezzlement  from  the  mails.  On  motion  in  arrest  of 
judgment,  and  for  a  new  trial. 

Defendant,  Charles  H.  Wight,  who  was  an  employ^  in  the  postroffice 
at  Detroit,  was  convicted,  under  Rev.  St.  U.  S.  §  5467,  of  embezzling 
certain  valuable  letters,  and  also  of  stealing  their  contents.  The  first, 
third,  and  fifth  counts  charged  him  with  embezzling  certain  letters  con- 
taining money,  which  came  into  his  possession  in  the  regular  course  of 
his  official  duties,  and  were  intended  to  be  carried  by  letter  carrier;  but 
there  was  no  averment  in  either  count  that  the  letter  had  not  been  deliv- 
ered to  the  party  to  whom  it  was  addressed.  The  second,  fourth,  and 
seventh  counts  charged  him  with  stealing  the  contents  of  the  same  letters 
before  they  had  been  delivered  to  the  party  to  whom  they  were  di- 
rected; but  there  were  no  averments  in  either  of  these  last  counts  that 
the  letter  was  intended  to  be  conveyed  by  mail,  or  carried  or  delivered 
by  any  mail  carrier,  etc.  In  support  of  the  motion  in  arrest  of  judg- 
ment it  was  urged  that  the  indictment  was  fatally  defective,  and  in  sup- 
port of  the  motion  for  a  new  trial  that  it  appeared  that  the  letters  were 
decoys,  and  were  addressed  to  fictitious  persons,  and  to  post-offices, 
streets,  or  buildings  which  had  no  existence,  with  the  design  that  they 
should  be  intercepted  after  they  had  passed  through  defendant's  hands, 
and  before  they  left  the  post-office  at  Detroit. 

Charles  T.  WUkins,  Asst.  Dist.  Atty. 

H.  M.  Dyffidd^  for  defendant. 

Before  Brown  and  Jackson,  JJ« 

Brown,  J.  The  circuit  judge  and  myself  had  occasion  not  long  since 
to  hold  that  section  5467  covered  the  offense  of  secreting  and  embezzling 
valuable  letters,  as  well  as  stealing  their  contents.  U.  S.  v.  Atkinson,  34 
Fed.  Rep.  316.  A  similar  ruling  had  been  made  by  Judge  Benedict  in 
J7.  S.  V.  Pdktreau^  14  Blatchf.  126,  although  this  case  escaped  our  at- 
tention at  the  time. '  It  is  intimated  in  both  opinions,  however,  that  the 
word  '^and"  might  be  implied  to  connect  the  two  clauses  of  the  statute, 
and  thus  remove  every  possible  doubt  as  to  its  construction.  Perhaps 
it  would  have  been  well  to  have  substituted  "or"  for  "and,"  and  thus 
removed  any  doubt  as  to  the  disjunctive  nature  of  the  two  clauses,  since 
the  twenty-first  section  of  the  crimes  act  of  March,  1825,  from  which 
this  act  was  originally  taken,  uses  that  conjunction  to  connect  the  two 
clauses,  instead  of  the  other. 

The  authority  of  these  cases  is  not  disputed,  but  it  is  insisted  that  the 
two  clauses  of  the  section  should  be  read  conjunctively,  and  the  proviso 
"that  the  same  shall  not  have  been  delivered  to  the  party  to  whom  it  is 
directed  "  shall  apply  to  both  clauses.     The  case  of  U.  S.  v.  Taylor^  1 
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Hughes,  514,  is  relied  upon  as  decisive  of  this  proposition,  but  we  do 
not  find  any  such  point  decided  in  that  case.  It  was  urged  by  counsel 
in  defense  of  the  prisoner  that  the  two  clauses  of  the  section  constituted 
but  one  offense,  jand  that  the  indictment  must  in  each  count  charge  the 
embezzlement,  and  also  the  stealing,  but  this  cotistruction  was  rt^arded 
by  the  court  as  unsound.  The  words  "any  such  person"  were  held  to 
refer  only  to  any  employ^  in  the  postal  service,  and  n6t  to  an  em- 
ploy£  who  has  embezded  a  letter  intrusted  to  him  in  the  course  of  his 
official  duties.  The  court  further  held  that  two  distinct  offenses  were 
created  by  the  section.  It  is  true  that  in  delivering  the  opinion  the 
learned  judge  remarked  that  "the  letter  embezzled  and  the  letter  whose 
contents  are  stolen  must  each  be  intended  to  be  conveyed  by  mail,  and 
must  not  have  been  delivered  to  the  person  to  whom  addressed,"  but  he 
does  not  undertake  to  say  that  counts  under  the  first  clause  must  aver 
that  the  letter  had  not  been  delivered,  nor,  under  the  second  clause,  that 
they  were  such  as  were  intended  to  be  conveyed  by  mail  or  by  a  letter  car- 
rier. The  letter  embezzled  must  undoubtedly  be  embezzled  before  deliv- 
ery to  the  person  addressed,  because  it  has  been  frequently  held  that  the 
jurisdiction  of  the  federal  court  ceases  with  the  delivery  of  the  letter  to  the 
addressee  or  his  agent.  So,  a  letter  stolen  must  undoubtedly  be  such  as 
was  intended  to  be  conveyed  by  mail  or  carried  by  a  mail  carrier,  since 
the  statute  has  clearly  no  application  to  private  letters  or  dispatches  in- 
trusted to  one  person  to  be  delivered  to  another,  or  to  letters  which  are 
not  a  fit  and  proper  subject  of  deposit  in  the  mails.  We  quite  agree 
with  the  conclusion  of  the  learned  judge  in  the  Taylor  Case  that  the  sec- 
tion in  question  defines  two  separate  offenses,  and  we  think  that  a  count 
couched  in  the  language  of  either  clause  is  sufficient. 

The  motion  for  a  new  trial  raises  a  much  more  serious  question.  The 
letters  were  decoys,  prepared  by  the  detectives  of  the  post-office  depart- 
ment in  such  a  manner  as  to  indicate  that  they  contained  money.  They 
were  addressed  to  fictitious  persons,  and  to  non-existent  places  of  deliv- 
ery, and  were  deposited  in  different  boxes  in  the  city  of  Detroit,  with 
the  intent  that  they  should  be  taken  up  by  the  postmen  or  carriers,  car- 
ried to  the  post-office,  and  delivered  to  the  defendant,  and,  in  case  he  did 
not  embezde  them,  to  be  returned  to  Mr.  Smith,  the  detective.  The 
duties  of  the  defendant  were  to  sort  and  place  in  tl^e  proper  receptacle 
in  the  post-office  letters  which  did  not  go  directly  to  the  carriers  by  rea- 
son of  imperfect  addresses.  All  the  letters  described  in  the  indictment 
came  into  the  post-office  in  the  usual  course  of  business.  They  were 
laid  upon  the  table,  or  put  into  a  receptacle  of  which  it  was  the  duty  of 
the  defendant  to  examine  the  contents,  in  pursuance  of  a  plan  to  test 
him;  and  it  was  the  understanding  that  if  any  of  these  letters  should 
pass  through  his  hands  they  were  to  be  taken  by  the  superintendent  of 
mails  and  returned  to  the  detective.  Defendant  contends  that  under  all 
the  circumstances  the  conviction  cannot  be  sustained,  because  the  letters 
were  not  intended  to  be  conveyed  by  mail,  or  carried  or  delivered  by  any 
mail  carrier,  within  the  meaning  of  section  5467.  If  counsel  intend  by 
this  to  assert  that  a  decoy  or  test  letter  cannot  be  the  subject  of  embez^^• 
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ment,  or  its  contents  of  larceny,  nnder  this  section,  I  can  only  say  that 
9  out  of  10  convictions  of  post-oflSce  employ  &  in  this  district  for  the 
past  30  years  have  been  secured  by  means  of  decoys;  that  a  large  major* 
ity  of  the  cases  reported  in  the  books  were  based  upon  decoys;  and  that 
dozens  of  men  throughout  the  country  are  undergoing  punishment  for 
interference  with  this  class  of  correspondence.  Such  a  general  consensus 
of  opinion  on  the  part  of  courts  is  certainly  a  strong  argument  in  favor 
of  its  soundness,  and  since  the  decision  of  Mr.  Justice  Nelson  in  the  case 
of  U.  8.  y.  CotJtmgham,  2  Blatchf.  470,  and  that  of  Mr.  Justice  Cur- 
tis in  U.  8.  V.  FoyCy  1  Curt.  364,  we  had  not  supposed  it  to  be  a  matter 
of  doubt.  Even  in  the  opinion  of  Judge  Dillon  in  17.  S.  v.  WhMer,  6 
Dill.  35,  and  in  that  of  Mr.  Justice  Hablan  in  K  S.  v.  MaHhem,  35  Fed. 
Rep.  890,  there  is  an  explicit  recognition  of  the  propriety  of  making  use 
of  decoy  letters  for  the  purpose  of  detecting  frauds  upon  the  post-of- 
fice department.  There  is  nothing  inconsistent  with  this  in  the  English 
case  of  Beg.  v.  Oardner^  1  Car.  &  K.  628,  or  in  Rathbone^s  Case,  Car.  A 
M.  220.  Indeed,  in  Reg.  v.  Newey^  1  Car.  &  K.  630,  note,  and  in  Reg. 
V.  FoynUm^  9  Cox,  Crim.  Cas.  249,  there  is  also  a  recognition  of  the  law- 
fulness of  test  letters;  and  in  Reg.  v.  Young,  1  Denison,  Cr.  Cas.  198,  the 
court  held  unanimoudy  that  a  decoy  letter  with  a  fictitious  address, 
posted  only  to  test  the  honesty  of  the  prisoner,  was  within  the  statute. 
On  principle  there  is  a  clear  distinction  between  artifices  used  to  detect 
persons  suspected  of  being  engaged  in  criminal  practices  and  means  used 
to  tempt  them  to  adopt  such  practices.  Thus  it  would  be  clearly  im-* 
proper  to  put  counterfeit  money  in  the  hands  of  a  suspected  person,  that 
another  may  go  and  induce  him  to  pass  it  or  sell  it  in  order  to  lay  the 
foundation  of  a  complaint;  but  it  has  never  been  doubted  that  a  detective 
may  purchase  counterfeit  money  of  a  suspected  person  for  the  purpose 
of  ascertaining  whether  he  has  it  in  possession.  An  excellent  discussion 
of  the  subject  and  collocation  of  authorities  by  Mr.  Wharton  will  be  found 
in  a  note  to  Baiea  v.  U.  S.,  10  Fed.  Rep.  97. 

Defendant's  main  reliance  in  this  case,  however,  is  upon  the  fact  that 
the  letters  were  addressed  to  a  fictitious  person,  and  to  a  post-office, 
street,  or  number  (varying  in  each  case)  which  did  not  exist,  with  the 
design  that  they  should  be  intercepted  if  they  passed  safely  through 
his  bands.  These  letters  were  all  deposited  in  the  r^ular  boxes  in  dif- 
ferent parts  of  the  city,  and  were  intended  to  be  carried  by  letter  carrier 
to  the  post-office  at  Detroit,  within  the  literalism  of  the  statute.  It  is 
then  only  by  importing  into  the  act  words  which  are  not  found  there, 
viz.,  that  they  must  be  intended  to  be  carried  to  '^  their  place  of  destina- 
tion," that  the  letters  are  taken  out  of  the  language  of  the  statute.  We 
know  of  no  authority  which  holds  directly  that  a  letter  must  be  intended 
to  be  carried  through  the  mail  to  the  person  to  whom  it  is  addressed. 
On  the  contrary,  it  was  expressly  held  by  Mr.  Justice  Curtis  in  U.  S.  v. 
Foye,  1  Curt.  364,  that  the  purpose  of  the  writer  not  to  have  the  letter 
go  to  its  apparent  destination  did  not  affect  its  character,  or  prevent  it 
from  being  a  letter  intended  to  be  transmitted  by  post,  or  take  it  out  of 
the  protection  of  the  statute;  and  in  Reg.  v.  finm^,  1  Denison,  Cr.  Cas. 
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198,  it  was  also  held  that  it  made  no  difference  that  the  letter  contained 
a  fictitious  address.  Any  letter  which  is  not  written  bona  fide  for  the 
purpose  of  communicating  intelligence  to  the  person  whose  name  is  upon 
the  envelope  is  to  a  certain  extent  a  fictitious  letter,  and  it  seems  to  us 
to  make  little  difference  whether  the  address  be  to  an  existent  or  non- 
existent person.  All  the  cases  cited  by  the  counsel  for  defendant  are  dis- 
tinguishable from  this  in  the  fact  that  the  letter  was  laid  upon  the  table 
of  the  suspected  person  with  the  design  of  being  immediately  inter- 
cepted, and  the  evidence  excluded  the  idea  that  it  was  intended  to  be 
carried  a  rod  by  mail  or  carrier;  in  short,  it  was  not  within  the  words 
of  the  statute.  Thus  in  U.  S.  v.  Rapp,  30  Fed.  Rep.  818,  the  package 
was  placed  directly  in  the  "nixes  "  basket,  of  which  defendant  had  charge. 
"It  was,"  says  the  court,  "to  be  torn  open  where  it  was  placed."  De- 
fendant took  it  out  of  the  basket,  and  embezzled  it,  and  it  was  held  not- 
to  be  intended  to  be  conveyed  by  mail;  but  the  learned  judge  expressly 
declined  to  say  that  a  decoy  letter,  when  regularly  mailed,  might  not  be 
the  subject  of  embezzlement.  The  same  practice  was  pursued  in  Reg. 
V.  BaJthbone^  Car.  &  M.  220,  and  in  Queeii  v.  Shepherd^  25  Law  J.  M. 
Cas.  52,  and  in  both  cases  it  was  held  not  to  be  a  post  letter  upon  that 
ground;  while  in  Reg,  v.  Young^  1  Denison,  Cr.  Cas.  198,  the  letter  was- 
mailed  in  the  ordinary  way,  and  the  conviction  was  sustained.  In  the 
case  of  U.  S.  v.  Denidce,  35  Fed.  Rep.  407,  it  is  broadly  decided  that  a 
decoy  letter  with  a  fictitious  address  is  not  within  the  statute,  but  in  this^ 
part  of  the  opinion  we  find  ourselves  unable  to  concur.  It  surely  will 
not  be  contended  that  a  letter  accidentally  misdirected  to  a  person  or 
post-office  that  did  not  exist  could  not  be  the  subject  of  embezzlement;: 
and  we  are  unable  to  perceive  why  a  decoy  letter,  intentionally  misdi- 
rected for  the  purpose  of  its  reaching  the  hands  of  the  defendant,  stands- 
upon  any  different  principle,  if  it  be  once  conceded  that  the  statute  ap- 
plies to  decoys.  There  are  undoubtedly  certain  intimations  made  by 
Mr.  Justice  Harlan  in  U.  S.  v.  Matthews,  85  Fed.  Rep.  891,  adverse 
to  the  views  here  expressed,  but  the  case  itself  differs  from  the  one  under 
discussion  in  the  point  already  alluded  to,  viz.,  that  the  letter  was  never 
regularly  mailed  or  intended  to  be  carried,  but  was  thrown  upon  the- 
dumping  table,  from  which  it  was  transferred  to  the  backing  or  cancel- 
ing table,  where  defendant  was  working,  and  at  which  the  embezzlement 
took  place.  It  is  true  that  he  says:  "  A  letter  intended  to  be  conveyed 
by  mail  is  one  which  is  intrusted  to,  or  comes  into  the  possession  of,, 
some  postal  employ^,  to  be  transmitted  by  means  of  the  mail  or  mail 
agencies  of  the  United  States  to  the  person  to  whom,  under  whatever 
name  it  is  addressed;  or,  which  is  the  same  thing,  to  sotne  person  au-^ 
thorized  to  receive  it  from  the  mail  before  or  after  it  has  reached  the  par- 
ticular place  to  which  it  is  directed;"  and  he  holds  "that  it  cannot  be- 
that  a  letter  is  intended  to  be  conveyed  by  mail,  within  the  meaning  of 
the  statute,  when  the  postal  authorities,  acting  in  co-operation  with  the 
sender,  intend,  after  the  letter  is  put  in  the  mail,  to  resume  possession 
of  it  themselves,  or  to  permit  the  sender  to  do  so  before  it  reaches  the- 
hands  of  any  carrier,  messenger,  or  other  postal  employ^  for  delivery  ta- 
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the  proper  person."  Notwithstanding  this  language,  we  do  not  think 
the  learned  justice  means  to  say  that  a  letter  which  is  designed  to  he  in- 
tercepted by  the  post-ofiQce  authorities  before  it  reaches  its  place  of  des- 
tination is  not  within  the  statute,  since  he  quotes  and  distinguishes  the 
case  of  U,  S,  v.  Foyty  1  Curt.  364,  in  which  Mr.  Justice  Curtis  held  ex- 
pressly that  the  purpose  of  the  writer  not  to  have  the  letter  go  to  its  ap- 
parent destination  did  not  aflTect  its  character,  or  take  it  out  of  the  pro- 
tection of  the  statute.  "If,"  says  Mr.  Justice  Harlan,  "it  had  ap- 
peared in  that  case  that  the  letter  was  not  intended  to  be  conveyed  by 
post  at  all,  it  is  obvious  that  he  would  have  held  that  no  conviction  could 
be  had;"  and  that  is  evidently  the  gist  of  his  decision  in  the  Cade  of  Mat- 
thews.  like  all  the  cases  previously  cited,  it  is  readily  distinguishable 
from  the  one  under  consideration  in  the  important  and  essential  fact  that 
the  letter  was  never  intended  to  be  conveyed  at  all.  We  regard  the  words 
"intended  to  be  conveyed  by  mail"  or  carrier  as  simply  descriptive  of  the 
character  of  the  letter  as  mailable  matter,  and  are  satisfied  by  evidence 
that  the  letter  was  so  conveyed  before  or  after  it  reached  the  hands  of  the 
defendant. 

A  single  consideration  remains  to  be  discussed.  Did  the  inspector  ex- 
ceed his  authority  in  putting  the  money  into  the  envelope  in  such  a  way 
as  to  apprise  defendant  that  the  letter  probably  contained  an  article  of 
value?  In  the  note  to  Bates  v,  U.  S.,  10  Fed.  Rep.  97,  to  which  allu- 
sion has  already  been  made,  it  is  said  that,  if  an  employ^  be  suspected 
of  stealing  money,  "I  may  mark  money,  and  have  it  exposed  in  such  a 
way  as  to  attract  his  attention;  and  if  he  steal  it,  and  if  he  subsequently 
be  presented  for  larceny,  he  cannot  defend  on  the  ground  that  a  trap  was 
laid  for  him," — and  a  number  of  authorities  are  cited  in  support  of  the 
proposition.  Defendant  relies  in  this  connection  upon  the  case  of  Saun- 
ders V.  People^  38  Mich.  218.  No  such  point,  however,  was  decided  in 
.  this  case;  but  two  judges  expressed  the  opinion  that  the  conduct  of  a 
policeman  in  leaving  the  court-rdom  door  unlocked,  so  that  the  prisoner 
could  get  certain  papers  that  he  desired,  was  indefensible.  This  opin- 
ion, however,  is  in  direct  conflict  with  that  of  Rex  v.  Egginton,  2  Bos.  & 
P.  608;  Reg,  v.  Latmmce,  4  Cox,  Crim.  Cas.  438;  Reg.  v.  Johnson,  Car. 
&  M.  218;  and  with  Reg.  v.  WiUiartis,  1  Car.  &  K.  195.  We  think  that 
no  obstacle  should  be  thrown  in  the  way  of  the  detection  of  crime  that 
does  not  amount  to  a  practical  inducement  or  solicitation  to  commit  it. 

The  true  doctrine  in  respect  to  larceny  is  thus  stated  by  Chitty,  (3 
Crim.  Law,  925:)  If  the  owner,  in  order  to  detect  a  number  of  men  in 
the  act  of  stealing,  directs  a  servant  to  appear  to  encourage  the  design, 
and  leads  them  on  until  the  offense  is  complete,  so  long  as  he  did  not 
induce  the  original  intent,  but  only  provided  for  its  discovery  after  it 
was  formed,  the  criminality  of  the  thieves  will  not  be  destroyed.  4  Bl. 
Comm.  230,  note;  2  Whart.  Crim.  Law,  §  1869j  1  Bish.  Crim.  Law, 
§  344;  Alexander  v.  State,  12  Tex.  540. 

Both  motions  are  overruled. 
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Thompson  et  al.  v.  Rand-Avebt  Supply  Go. 

Sake  v*  Coffin* 

(OireuU  Oouri,  D.  Masaachtuettt.    February  6, 1889.) 

Patents  for  ImrENTiOTrs-'IifFBnTOEiCBNT— PRBLDcmABT  Ikjdwcjtiok. 

In  a  suit  for  the  infringement  of  a  patent,  a  preliminary  injunction  will  be 
denied  where  the  court  is  doubtful  on  the  question  of  infringement,  and  pre- 
liminary in  Junctions  in  other  cases  for  the  infringement  of  the  same  patent 
have  been  denied. 

In  Equity.     On  motions  for  preliminary  injunctions. 

Suits  by  Henry  6.  Thompson  and  others  against  the  Rand-Avery 
Supply  Company,  and  by  same  complainants  against  L.  P.  CofBn,  for 
the  infringement  of  letters  patent  No.  136,340,  February  26,  1873,  to 
Samuel  W.  Shorey,  for  an  improvement  in  machines  for  forming  staple- 
seams  in  leather.  For  a  description  of  the  invention,  see  Thompeon  v. 
CHlderskeve,  84  Fed.  Rep.  43. 

J.  E.  MaynadicTy  for  complainant3. 

S.  D.  Donndlyy  for  defendants. 

Colt,  J,  In  order  to  grant  the  motion  for  a.  preliminary  injunction 
now  prayed  for  I  must  be  satisfied  that  the  defendant  uses  the  inclined 
or  retreating  anvil,  n,  which  is  one  of  the  elements  of  the  third  claim  of 
the  Shorey  patent,  or  its  equivalent.  Upon  an  examination  of  the  papers 
before  me,  I  have  considerable  doubt  whether  defendant's  rest  or  sup- 
porter, which  has  no  incline  or  bevel,  can  be  said  to  be  the  equivalent 
of  the  inclined  anvil,  n,  or  whether  the  defendant  can  fairly  be  said  to 
use  the  combination  of  devices,  or  the  equivalents  contained  in  the  third  . 
claim  of  the  Shorey  patent.  Judge  Blodgett,  in  the  case  of  these  plain- 
tiffs against  the  E.  P.  Donnell  Manufacturing  Company/  where  the  same 
question  arose,  refused  an  injunction;  and  after  the  opinion  of  Judge 
Wheeler  in  the  case  against  the  American  Bank-Note  Co. ,  35  Fed.  Rep. 
203,  he  still  refused  to  modify  his  opinion.  It  further  appears  that 
Judge  Shibas  of  the  district  of  Minnesota  denied  similar  motions  in  sev- 
eral cases  brought  by  these  complainants  against  different  defendants.^ 
In  view  of  the  doubt  in  niy  mind  on  the  question  of  infringement,  I  think 
I  ought  to  follow  the  rulings  of  Judge  BLonGETT  and  Judge  Shiras  and 
deny  the  motion.     Motion  denied* 

The  same  order  may  be  entered  in  the  case  of  the  complainants  against 
L.  P.  Coffin. 

'Kot  reported. 
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RoYEB  V.  Coupe  et  oZ. 

(dreuit  Oaurt,  D.  Mauaehu9etU.    March  12, 1889.) 

Patents  for  Inventions— Extent  op  Claim— Process  fob  Treating  Hides. 
The  claim  in  letters  patent  No.  149.954.  April  21,  1874,  issued  to  Herman 
Royer  is  "the  treatment  of  the  prepared  raw  hide  in  the  manner  and  for 
the  purposes  set  forth.*  The  method  of  treatment  described  was  (1)  tbe  re- 
moval of  the  hair  from  the  hide  by  means  of  sweating;  (2)  drying  the  hide 
perfectly  hard ;  (3)  inserting  it  in  water  for  10  or  19  minutes;  (4)  tolling  or  soft- 
ening it  by  mechanical  means;  (5)  spreading  on  it  a  certain  warm  liquid  mixt- 
ure; (6)  fulling  in  the  mixture  in  a  suitable  machine;  (7)  moistening  the  hide 
4  or  5  times  during  the  day;  (8)  stretching  it,  and  cutting  it  into  suitable  pieces. 
The  specification  states  that  the  patentee  avoids  the  use  of  lime,  acid,  or  alkali, 
and  that  it  is  necessary  to  use  a  preparation  substantially  such  as  that  de- 
scribed to  render  the  raw  hide  fit  for  use  and  durable,  and  contains  the  words 
"after  the  removal  of  the  hair  from  the  hide  by  means  of  sweating,— a  process  . 
familiar  to  every  tanner,  ^  etc.  It  was  first  sought  to  limit  the  claim  to  a 
method  of  preparing  raw  hides  for  belting  by  the  fulline  and  bending  opera- 
tion and  the  preserving  mixture,  but  the  claim  was  refused  by  the  patent- 
office,  both  of  those  things  being  old.  HM^  that  the  claim  covers  the  whole 
treatment,  and  is  not  infringed  where  the  first  step  of  the  process  is  omitted. 

In  Bqaity. 

Bill  by  Herman  Boyer  against  William  Conpe  and  others  for  the  in- 
fringement of  a  patent. 
M.  A.  Wheaton  and  Livermore  &  Fish,  for  complainant. 
B.  F.  ThuriUm,  W.  H.  Thurstcn,  and  Manud  Eyre^  for  defendants. 

.  Colt,  J.  This  suit  is  for  the  alleged  infringement  of  letters  patent  No. 
149,954,  dated  April  21, 1874,  granted  to  Herman  Boyer,  the  complain- 
ant, for  an  improvement  in  the  treatment  of  raw  hide  for  belting.  The 
patent  is  for  a  process  consisting  of  a  series  of  steps  which  are  set  forth 
in  the  speci6cation.  The  language  of  the  claim  is  as  follows:  ''The  treat- 
ment of  the  prepared  raw  hide  in  the  manner  and  for  the  purposes  set 
forth."  The  method  or  treatment  described  in  the  specification  consists 
of  a  series  of  eight  successive  steps:  (1)  The  removal  of  the  hair  from 
the  hide  by  means  of  sweating;  (2)  drying  the  hide  perfectly  hard;  (3) 
inserting  the  hard,  dried  hide  in  water  for  10  or  15  minutes;  (4)  fulling 
or  softening  the  hide  by  mechanical  means;  (5)  spreading  upon  the  hide 
m  a  warm,  lic|[uid  state  a  mixture  composed  of  20  parts  tallow,  2  parts 
wood  tar,  and  1  part  resin;  (6)  fulling  or  stuffing  this  mixture  into  the 
hide  in  a  suitable  machine;  (7)  moistening  the  hide  with  water  4  or  5 
times  during  the  day;  (8)  stretching  the  hide,  and  cutting  into  pieces 
suitable  for  belting.  In  the  construction  of  this  patent,  the  question 
meets  us  at  the  outset  whether  the  daim  was  intended  to  cover  all  or  only 
a  part  of  tbe  successive  steps  which  compose  the  Royer  treatment,  as  de- 
scribed in  his  specification.  The  ambiguity  arises  from  the  wording  of 
the  claim.  The  language  is:  "The  treatment  of  the  prepared  raw  hide 
in  the  manner  and  for  the  purposes  set  forth."  Does  this  mean  the 
method  of  preparing  raw  hide  in  the  manner  set  forth,  or  do  the  words 
^'prepared  raw  hide"  signify  a  hide  which  has  been  subjected  to  one  or 
v.38F.no.2— 8 
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more  of  the  steps  which  make  up  the  Royer  process,  and  as  a  result  limit 
the  claim  to  the  subsequent  steps  of  the  process?  This  is  an  important 
inquiry,  because  if  the  claim  covers  all  the  steps  of  the  Royer  method, 
then  itis  manifest  that  the  defendants;  do  not  infringe,  because  they  do 
not  use  the  first  step  of  that  process.  They  do  not  remove  the  hair  by 
means  of  sweating,  but  they  make  use  of  the  liming  process  for  such  pur- 
pose, which  Royer  states  in  his  specification  is  to  be  avoided  in  his  method. 
From  a  careful  reading  of  the  whole  patent,  and  in  view  of  what  took  place 
in  the  patent-office,  I  have  reached  the  conclusion  that  the  claim  covers, 
and  was  intended  to  cover,  the  whole  treatment  described  by  Royer,  and 
not  a  part  of  that  treatment;  that  the  claim  means  the  same  as  if  it  read, 
"the  method  of  preparing  raw  hide  in  the  manner  set  forth."  This  is 
the  only  consistent  construction  which  can  be  given  to  the  claim.  Pre- 
pared raw  hide  means  the  finished  product,  and  not  the  hide  subjected 
to  one  or  more  steps  of  the  process  described.  Such  appears  to  be  the 
sense  in  which  the  patentee  uses  the  word  in  his  specification.    He  says: 

*'In  order  to  more  fully  understand  my  mode  of  preparing  bides,  I  avoid  the 
use  of  lime,  acid,  or  alkali,  for  just  to  the  amount  a  hide  is  impregnated  with 
such  substances  it  suffers  in  its  tensile  strength  and  toughness.  I  am  aware 
that  hides  and  skins  have  been  prepared  by  a  fulling  or  bending  operation  to 
render  them  pliable,  but  this  mode  alone  does  not  answer  for  the  preparation 
of  machine  belts  and  lacing.  It  is  necessary  to  make  use  of  a  preparation  sub- 
stantially such  as  before  described,  to  render  the  raw  hide  fit  for  use  and  du- 
rable." 

The  plaintiff  lays  stress  upon  the  following  words  in  the  specification: 
"After  the  removal  of  the  hair  irom  the  hide  by  means  of  sweating, — a 
process  familiar  to  every  tanner, — ^the  hide  is  dried  perfectly  hard," — aa 
indicating  that  the  phrase  "prepared  raw.  hide"  contained  in  the  daim 
signifies  a  hide  after  it  has  been  submitted  to  the  sweating  process.  This 
is  an  ingenious  and  strained  interpretation,  and  is  not  consistent  with  the 
evident  meaning  of  the  word  "prepared"  as  used  generally  in  the  speci- 
fication. 

Further,  the  file-wrapper  in  the  patent-oflfice  throws  light  upon  the 
real  scope  of  the  Royer  patent.  Royer  sought  to  limit  his  claim  to  a 
method  of  preparing  raw  hides  for  belting  by.  the  fulling  and  bending 
operation  and  the  preserving  mixture,  but  this  claim  was  rejected  by  the 
patent-office,  and  he  acquiesced  in  the  decision.  The  patent-oflSce  inti- 
mated, however,  that  a  claim  for  the  treatment  of  raw  hides  in  the  mode 
described  in  his  patent  might  be  allowed,  and  Royer  accordingly  amended 
his  specification  and  claim  in  conformity  with  this  suggestion,  and  the 
patent  was  consequently  granted.  In  view  of  the  prior  state  of  the  art, 
Royer  was  not  entitled  to  a  broad  claim  for  a  process  which  should  embrace 
only  the  falling  and  bending  operation  and  the  preserving  mixture,  com- 
posed of  tallow,  tar,  and  resin,  for  both  of  these  things,  as  applied  to  con- 
verting hides  into  leather,  were  old.  It  follows  that  the  only  subject- 
matter  of  invention  which  Royer  could  properly  claim  was  the  whole  pro- 
cess described  in  his  patent  comprising  the  different  steps  therein  set  forth. 
The  most  that  can  be  said  of  the  Royer  patent  is  that  it  was  for  an  im- 
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proved  process.  And  in  this  view  it  must  be  shown  that  the  defendants 
use  all  the  different  steps  of  that  process;  otherwise  there  can  be  no  in- 
fringement. The  defendants  do  not  use  the  sweating  process,  which  is 
the  first  step  in  the  Royer  treatment,  and  therefore  they  do  not  infringe. 
This  patent  has  been  construed  by  Judge  Drummond,  in  the  case  of  Beyer 
V.  Manufaduring  Co.,  20  Fed.  Rep.  863,  and  I  agree  with  the  conclusion 
he  reached,  namely,  that — 

"If  this  is  a  valid  patent  for  a  process,  it  mast  be  limited  to  the  precise,  or, 
certainly,  substantial,  description  which  has  been  given  in  the  specifications; 
and,  in  order  to  constitute  an  infringement  of  that  process,  a  person  must  be 
shown  to  have  folio  wed  subtantially  the  same  process,  the  same  mode  of  reach- 
ing the  result,  as  is  described  in  the  specifications." 

This  case  has  been  ably  presented  on  both  sides.  If  the  contention  of 
the  counsel  for  the  plaintiff  was  correct,  that  Royer  had  invented  an  en- 
tirely new  process,  which  had  revolutionized  the  art  of  preparing  raw  hide 
for  belting  and  other  purposes,  it  might  be  that  the  court  should  give 
that  broad  construction  to  this  patent  which  is  justified  in  the  case  of  a 
foundation  patent;  but  when  we  find,  as  in  this  case,  that  the  substan- 
tial steps  in  the  process  are  all  old,  the  utmost  that  Royer  is  entitled  to 
is  protection  against  those  who  use  in  substance  his  precise  process.  Bill 
dismissed. 


Royer  v.  Coupe  et  oZ. 

{OircuU  Conrt,'D,  Massachusetts.    March  12,  1889.) 

Patents  for  Inventions— Invention— Machine  for  Treating  Raw  Hidbs. 
Letters  patent  No.  172,846,  issued  January  18, 1878,  to  Herman  Rover,  the 
claim  of  which,  broadly,  is  for  the  combination  with  a  raw -hide  falling-ma- 
chine of  an  automatic  reverser,  are  void,  the  elements  being  old,  and  their, 
combination  requiring  no  invention. 

In  Equity. 

Bill  by  Herman  Royer  against  William  Coupe  and  others  for  the  in 
fringement  of  a  patent. 

M.  A.  Wheatcn  and  Livenrwre  &  -F&A,  for  complainant. 

B.  F.  Thurston^  W.  H.  Uiurston,  and  Manud  Eyre^  for  defendants. 

Colt,  J.  This  suit  is  for  infringerrlent  of  letters  patent  No.  172,346, 
dated  January  18, 1876,  granted  to  the  complainant  for  an  improvement 
in  machines  for  treating  raw  hide.  The  patent  is  for  an  improvement 
upon  the  raw-hide  fuUing-machine  which  forms  the  subject-matter  of 
two  prior  patents,  the  first  dated  May  12,  1868,  and  granted  to  the  com- 
plainant and  his  brother  Louis,  and  the  second  bearing  date  June  22, 
1869,  and  granted  to  the  complainant.  The  patent  in  suit  covers  the 
attachment  to  a  raw-hide  fuUing-machine  of  a  shifting  device,  or  an  ap- 
paratus whereby  the  shaft  may  be  reversed  automatically.  The  claim 
is  as  follows: 
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*'In  combination  with  the  drum,  A,  of  a  raw-liide  f  nlllng-machine,  operat- 
ing to  twist  the  leather  alternately  in  one  direction  and  the  other,  a  shifting 
device  for  the  purpose  of  making  the  operation  automatic  and  continuous,  sub- 
stantiaily  as  described." 

Broadly  speaking,  the  daim  is  for  the  combination  with  a  raw-hide 
fuUing-machine  of  an  automatic  reverser.  Now,  it  cannot  be  denied 
that  the  fulling-machine  was*  old,  and  further,  that  automatic  revers- 
ing apparatus,  in  a  variety  of  forms,  including  the  form  shown  in  the 
patent  in  suit,  was  old,  and  therefore  we  come  to  the  first  proposi- 
tion in  this  case, — whether  the  combination  of  these  two  things  for  the 
first  time  constitutes  a  patentable  subject  of  invention.  This  identical 
question  under  this  patent  was  before  Judge  Drummond  in  the  case  of 
this  complainant  against  the  Chicago  Manufacturing  Co.,  20  Fed.  Rep. 
853,  and  it  was  there  held,  and  it  seems  to  me  properly,  that,  under  tlie 
patent  laws  as  construed  by  the  courts,  there  was  no  invention  in  such  a 
combination  of  old  devices.  In  discussing  this  patent,  Judge  Drummond 
Bays: 

*'lt  seems  to  me  that  the  evidence  shows  that  this  improvement  was  noth** 
Ing  more  than  the  application  to  raw-hide  fuUing-machines  of  an  old  and  well* 
Jsnown  device  used  in  washing-machines;  and  the  testimony  of  one  of  the  wit- 
nesses clearly  establishes  that  the  plaintiff  obtained  his  idea  from  an  examina- 
tion and  description  of  the  same  device  used  in  a  washing-machine,  and,  under 
the  suggestion  and  with  the  assistance  of  the  witness,  applied  it  to  the  fulling- 
machine.  It  therefore  comes  within  the  rule  which  has  been  so  long  settled, 
that  the  application  of  an  old  device  to  another  analogous  use  is  not  a  patent- 
able subject,  and  therefore  I  think  the  bill  is  not  maintainable  under  this  prin- 
ciple of  the  patent  law,  and  must  be  dismissed. " 

There  is  no  reason,  upon  the  present  record,  to  doubt  the  soundness 
of  Judge  Drummond's  conclusions.  When  Royer  had  perfected  his  fuU- 
ing-machine  so  aa  to  make  it  practicable  to  apply  an  automatic  reverser, 
he  knew  exactly  what  to  do.  He  applied  to  Mr.  Clerc  to  construct  a  re- 
versing apparatus  precisely  like  those  which  had  been  applied  by  him  to 
washing-machines  for  some  years,  and  this  was  accordingly  done,  and 
the  apparatus  applied  to  the  fulling-machine.  It  is  difficult  to  discover 
any  element  of  invention  in  this.  TTie  learned  counsel  for  the  complainant 
has  entered  into  an  exhaustive  review  of  the  authorities  bearing  upon  the 
question  of  what  constitutes  invention,  and  he  seeks  to  show  that  what 
Royer  did  was  patentable.  But  the  simple  underlying  facts  in  this  case 
are  to  my  mind  at  variance  with  many  of  the  authorities  he  cites,  and 
with  his  elaborate  reasoning  on  the  subject.  Under  the  law  as  now  ad- 
ministered by  the  courts,  I  can  find  nothing  patentable  in  what  Royer 
did.  and  therefore  the  bill  must  be  dismissed.     Bill  dismissed. 
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BUBCTRICAL  AOCUMULATOB  Co.  9.  JUUEN  ElEGTBIG  GO.  €t  ol. 

lOirouit  Cinirt,  S.  2>.  Nm  York.    March  18, 1880.) 

1.  Patents  fob  Inyentioks  —  Gokstbuctioh  of  Claim— Faxtbb  Second abt 
Battbbibs. 

The  Bpeciflcation  in  letters  patent  No.  252,002,  Issued  January  8, 1882,  to  C. 
A.  Faure,  describes  the  secondary  batteries  invented  by  Gaston  Plants,  in 
which  the  plates  have  comparatively  limited  capacity,  and  require  a  long  and 
expensive  operation  for  their  formation,  and  states  the  patentee's  object  to 
be  to  prevent  such  waste  of  time  and  money,  and  to  construct  a  more  power- 
ful battery.  Claim  1  is  "'as  an  improvement  in  secondary  batteries,  an  elec- 
trode consisting, "  etc.  Held,  that  a  secondary  battery,  as  distinguished  from 
a  primary  one,  is  an  element  of  the  combination. 

8.  Same. 

There  being  well-known  primary  batteries,  and  well-known  secondary  bat- 
teries, though  there  are  others  not  definitely  classifiable,  the  term  "secondary 
battery,  *  as  used  in  the  patent  will  not  be  construed  as  including  a  primary 
battery  which  has  been  exhausted  and  partially  restored  by  being  charged 
from  an  independent  generator. 

8.  Same. 

Claim  1  being  for ''an  electrode, 'etc.,  and  the  words  "a pair  of  electrodes* 
being  used  in  another  claim,  and  it  appearing  from  a  foreign  patent  and  the 
file- wrapper  and  the  domestic  patent  that  the  patentee's  attention  was  drawn 
to  the  distinction  between  one  and  two  electrodes,  the  claim  cannot  be  limited 
to  the  use  of  two  electrodes,  but  a  batterv  containing  one  Faure  electrode, 
though  the  other  is  dissimilar,  is  within  the  claim,  if  the  two  operate  to  re- 
ceive and  discharge  electric!^  as  stated  in  the  specification. 

L  8ahe. 

Claim  1  is  for  *'an  electrode  consisting  of  a  support  coated  on  one  or  more 
faces  with  an  active  layer  of  absorptive  substance  such  as  metal  or  metallic 
compound  applied  thereto  in  the  described  condition  so  as  to  be  or  instantly 
become  spongy,  and  thus  capable  of  receiving  and  discharging  electricity,  as 
stated;  in  contradistinction  to  a  metallic  plate  itself  rendered  spongy  by  the 
disintegrating  action  of  electricity,  substantially, "  etc.  It  is  stated  that  the 
oxides  or  salts  of  lead  not  soluble  in  the  electrolyte  is  deemed  most  ad- 
▼antageous  for  covering  the  supports,  but  that  the  invention  includes  gen- 
erally substances  capable  of  absorbing  and  storing  electricity;  for  example, 
manganese,  or  any  salt,  the  oxide  of  whose  base  is  insoluble;  that  the  active 
material  may  be  applied  in  various  ways  as  in  the  form  of  paint,  paste,  or 
cement,  in  the  form  of  a  deposit  by  galvanic  action  or  chemical  precipitation 
or  otherwise.  In  charging,  the  electricity  produces  a  reduced  mass  of  porous 
lead  on  one  electrode  and  a  mass  of  peroxide  of  lead  on  the  other,  and  in  dis- 
charging the  reduced  lead  becomes  oxidized,  and  the  peroxidized  lead  is  re- 
.  duced.  Held,  that  the  claim  includes  a  coating  soluble  in  the  electrolyte  and 
one  which  is  applied  after  immersion  by  galvanic  deposit  or  chemical  precipi- 
tation from  a  solution  in  the  liquid. 

5.  Bamb— Date  of  Invention. 

The  patentee  cannot  claim  the  invention  earlier  than  October  20, 1880,  which 
was  the  date  of  his  French  patent,  he  being  then  a  citizen  of  France. 

d.  Same— Anticipation. 

The  Electrician  of  1868  contained  an  article  entitled  "Secondary  Bat- 
teries, **  but  there  was  no  evidence  that  a  successful  secondary  battery  having 
the  characteristics  therein  mentioned  was  ever  made,  though  similar  structures 
were  proved  inoperative;  and  in  charging  such  battery  a  reduced  mass  of 
porous  lead  on  one  electrode  and  a  mass  of  peroxide  of  lead  on  the  other  were 
not  produced.  A  person  skilled  in  the  art,  after  reading  the  article,  would  be 
unable  to  produce  a  Faure  battery  in  any  of  its  practical  forms.  Held  no  an- 
ticipation. 

7.  Same. 

A  witness  testified  to  reading  an  article  20  years  before,  and  to  experiments 
and  results  by  him  which  would  amount  to  anticipation.    The  article  was  not 
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produced,  and  the  witness  was  not  corroborated,  and  some  of  his  statements 
were  shown  to  be  inaccurate.  Since  then  he  had  taken  out  more  than  SO  pat- 
ents, and  had  written  5,000  articles  on  scientific  subjects,  none  of  which  re- 
ferred to  the  alJeged  invention.  Held  insufficient  to  rebut  the  presumption  of 
novelty  arising  from  the  grant  of  the  patent. 

8.  Same. 

An  electrical  engineer  testified  that  in  1879  he  suspended  in  dilute  sulphuric 
acid  a  lead  plate  having  a  coating  of  lead  powder  secured  to  it  by  means  of 
blotting  paper,  a  strip  of  wood,  and  a  string,  and  opposite  this  he  suspended  a 
plate  01  amalgamated  zinc.  He  also  made  another  cell  by  suspending  two 
such  coated  lead  plates  in  the  electrolyte.  He  connected  the  two  cells  and 
charged  them  for  several  hours  on  each  of  several  davs.  In  one  instance  he 
made  a  coating  of  red  oxide  of  lead  and  in  another  of  litharge.  His  experi- 
ments were  successful,  and  he  made  full  memoranda  of  them,  which  were 
soon  after  destroyed  by  fire,  and  which  he  afterwards  undertook  to  reproduce, 
though  he  did  not  describe  particularly  the  batteries.  In  July,  1880,  he  laid 
in  dilute  sulphuric  acid,  in  contact  with  metallic  zinc,  lead  plates,  some  of 
which  contained  in  a  groove  yellow  oxide,  and  others  sulphate  of  lead,  whereby 
the  oxide  and  sulphate  were  reduced  to  metallic  lead,  and  the  zinc  was  dis- 
solved. He  then  suspended  in  one  cell  two  plates  which  had  contained  sul- 
phate, and  in  another  two  which  had  contained  oxide,  and  charged  them. 
These  were  afterwards  lost.  In  September,  1880,  he  treated  similarly  plates 
which  ;were  filled  with  litharge  and  sulphate.  On  the  issue  of  the  Faure  pat- 
ent he  demanded  interferences,  and  was  successful.  He  was  corroborated  in 
important  particulars  by  three  witnesses,  who  saw  experiments.  Held  an  an- 
ticipation, except  as  to  the  method  of  applying  the  layer  to  the  electrode  in 
the  form  of  paint,  paste,  or  cement. 

9.  Same— Disclaimer. 

As  the  real  invention  of  the  patentee  was  the  application  before  immersion 
in  the  electrolyte  of  the  active  layer,  in  the  form  of  paste,  paint,  or  cement, 
insoluble  in  the  electrolyte,  so  as  instantly  to  become  spongy,  and  was  gen- 
erally so  understood,  and  as  such  invention  was  one  of  great  merit,  and  as  it 
is  fully  described  in  the  specification,  and  the  claim  as  to  it  would  not  be 
mutilated  by  a  disclaimer  as  to  the  residue,  the  patent  should  be  allowed  to 
stand  on  filing  such  disclaimer,  as  authorized  by  Rev.  St.  p  4917.  492*3,  and 
complainant  in  a  suit  in  which  infringement  is  established  may  thereupon 
have  a  decree,  but  without  costs. 

10.  Same— Series  of  Cells— Construction  of  Claim. 

Claim  4  is:  "In  a  secondary  battery,  a  series  of  cells  comprising  each  a  pair 
of  electrodes  with  an  active,  spongy  layer  thereon,  combined  with  non-porous 
partitions  between  adjacent  cells,  substantially,"  etc.  The  specification 
states  that  it  is  advantageous  to  apply  a  non-porous  partition  to  the  plates  so 
as  to  cut  off  all  communication  between  the  cells,  and  that  this  com oi nation 
of  non-porous  diaphragms  with  the  electrodes  is  a  portion  of  the  invention; 
that  the  arrangement  permits  the  employment  of  thin  sheets  of  lead,  while  se- 
curing sufficient  stiffness,  and  affording  means  of  securing  the  parts  without 
leakage  between  adjacent  cells  on  each  side  of  the  leaden  plate;  that  when 
the  supporting  plates  are  to  be  placed  so  as  to  permit  distortion  by  mechanical 
strain  stiffness  may  be  imparted  by  applying  them  on  wood  or  hard  rubber 
non-porous  boards,  so  as  to  prevent  the  passage  of  liquid  between  the  cells. 
Held,  that  there  would  be  no  invention  in  a  mere  aggregation  of  cells,  but 
that  the  claim  would  be  valid  by  limiting  it  to  the  combination  of  the  elec- 
trodes with  non -porous  partitions  as  described. 

11.  Same— Plates  for  Secondary  Batteries. 

The  claim  of  letters  patent  No.  312,599,  issued  February  17, 1885,  to  J.  W. 
Swan,  is  for  a  perforated  or  cellular  plate  for  secondary  batteries,  having  the 
perforations  or  cells  extending  through  the  plate  in  which  the  active  material 
IB  packed.  Such  plates  hold  the  active  material  securely,  extend  the  area 
of  electric  communication  between  the  continuous  metallic  conductor  and  the 
porous  material,  and  by  their  use  the  warping  or  fracturing  effects  of  the 
changes  of  oxidation  are  almost  annulled.  HM,  that  the  construction  of  such 
plates  involved  patentable  invention. 
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13.  Same— Expansion  op  Application. 

The  original  specification  stated  that  the  plate  shown  in  the  figures  was  con- 
structed with  cells  or  cavities  for  the  reception  and  retention  of  spongy  lead, 
and  might  be  closed  on  one  side,  as  shown  in  one  of  the  figures.  There  was 
no  eviclence  of  alterations  in  the  drawings,  and  the  file-wrapper  showed  that 
the  original  drawings  were  in  the  ofiSce  when  the  claim  for  a  perforated  plate 
was  presented,  which  was  after  the  original  specification  was  filed.  Held, 
that  the  original  specification  described  a  perforated  plate,  and  that  the  pat- 
ent in  covering  it  did  not  unlawfully  expand  the  original  application. 

18.  Same— Date  op  Patent. 

A  statement  in  the  specification  that  the  patentee  has  obtained  a  prior  for- 
eign patent  is  not  proof  thereof,  and  does  not  carry  the  invention  back  to  the 
date  of  such  patent 

14  Same— Anticipation. 

The  application  having  been  filed  January  18, 1883,  the  English  patent  to 
John  8.  Dellon,  though  dated  September  10,  1881,  was  not  an  anticipation,  it 
not  having  been  sealed  until  March  10,  1883. 

15.  Same. 

A  witness  testified  that  prior  to  August,  1881,  he  made  perforated  lead  plates 
upon  both  sides  of  which  he  precipitated  previously  prepared  lead  sponge, 
covering  the  surfaces  and  filling  the  perforations.  He  also  placed  lead  sponge 
on  one  or  both  of  two  perforated  plates,  and  then  united  them,  the  sponge  be- 
ing retained  between  them  and  filling  the  perforations,  thus  making  one 
electrode.  He  also  placed  the  paste  on  cloth  or  asbestos,  and  inclosed  it  be- 
tween perforated  plates.  Woven  lead  wire  was  coated  with  a  paste  by  him 
also.  Batteries  thus  constructed  were  successful.  Corroborating  testimony 
was  given  by  two  others  and  there  was  no  confiictlng  evidence.  Held  an  an- 
ticipation, and,  if  not  complete,  that  there  was  nothing  remaining  of  which 
to  predicate  patentable  novelty. 

Itt.  Bams— Patentabilitt. 

In  letters  patent  No.  818,838,  issued  May  36, 1886,  to  J.  W.  Swan,  the  claim 
is:  **In  a  battery  plate  or  electrode  composed  of  a  conducting  support  com- 
bined with  active  material,  the  support  in  the  form  of  a  plate  with  angular  or 
equivalent  holes,  cells,  or  perforations  extending  through  the  same,  and  sep- 
arated from  one  another  by  webs,  walls,  or  partitions  of  uniform  cross-sec- 
tion, the  active  material  being  placed  in  saia  holes,"  etc.  Held,  that  it  cov- 
ered no  patentable  invention,  not  included  in  the  first  Swan  patent. 

In  Equity. 

Bill  by  the  Electrical  Accumulator  Company  against  the  Julien  Elec- 
tric Company  and  William  Bracken. 
Frederic  H.  Betta^  for  complainant. 
l^mnaa  W.  Osbom  and  Horace  M.  Rugglea,  for  defendants. 

GoxE,  J.  This  is  an  action  for  the  infringement  of  four  letters  pat- 
ent, owned  by  the  complainant,  for  improvements  in  secondary  electrical 
batteries.  One  of  these,  No.  266,262,  granted  to  Shaw  and  Rogers,  Oc- 
tober 17,  1882,  has  been  withdrawn  from  the  consideration  of  the  court. 
The  three  in  controversy  are  No.  252,002,  granted  January  8,  1882,  to 
Gamille  Alphonse  Faure;  and  Nos.  312,599  and  318,828,  granted,  re- 
spectively, February  17,  and  May  26,  1885,  to  Joseph  Wilson  Swan. 
The  invention  of  Faure  relates  to  that  class  of  batteries  which  give  no 
electricity  of  themselves,  and  are  active  only  when  rendered  so  by  sending 
a  current  through  them  from  an  independent  source  of  electric  energy; 
batteries  which,  being  included  for  a  time  in  a  circuit  generated  from  an 
ordinary  galvanic  battery,  for  example,  become  charged  so  that  they 
subsequently  give  out  electricity  on  the  completion  of  a  proper  circuit. 
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This  process  may  be  repeated  an  indefinite  number  of  times.  When  the 
battery  runs  down  it  can  be  charged  again.  The  inventor  describes  the 
secondary  batteries  of  Gaston  Plants,  in  which,  by  a  long  and  expensive 
operation  involving  weeks,  and  even  months,  the  plates  are  formed,  but 
with  a  comparatively  limited  capacity.  To  prevent  this  waste  of  time  and 
money,  and  to  construct  a  more  powerful  battery,  was  Faure's  object. 
His  electrodes  are  made,  not  by  the  formation  of  a  porous  layer  by  dis- 
integration in  the  body  of  the  metallic  plates,  but  by  adding  to  suitable 
supports  a  layer  of  active  material,  of  the  desired  depth,  in  the  form  of 
a  paint  or  paste,  or  otherwise,  which  is,  or  at  once  becomes,  spongy  or 
porous.  This  active  layer  may  be  rendered  more  porous  by  mixing  with 
the  material  composing  it  some  inert  material,  such  as  crushed  coke. 
"In  charging,  the  electricity  acts  to  produce  a  reduced  mass  of  porous 
lead  on  one  electrode  and  a  mass  of  peroxide  of  lead  on  the  other.  When 
the  battery  is  discharged,  the  reduced  lead  becomes  oxidized  and  the 
peroxidized  lead  is  reduced,  until  the  equilibrium  is  restored.''  The 
claims  in  controversy  are  the  first  and  the  fourth.     They  are: 

"(I)  As  an  improvement  in  secondary  batteries,  an  electrode  consisting  of 
A  support  coated  on  one  or  more  faces  with  an  active  layer  of  absorptive  sub- 
stance, sucli  as  metal  or  metallic  compound  applied  thereto  in  the  described 
condition,  so  as  to  be  or  instantly  become  spongy,  and  thus  capable  of  receiv- 
ing and  discharging  electricity,  as  stated,  in  contradistinction  to  a  metallic 
plate  itself  rendered  spongy  by  the  disintegrating  action  of  electricity,  sub- 
stantially as  and  for  the  purpose  set  forth." 

*'(4)  In  a  secondary  battery,  a  series  of  cells,  comprising  each  a  piur  of 
electrodes  with  an  active  spongy  layer  thereon,  combined  with  non-porous 
partitions  between  adjacent  cells,  substantially  as  and  for  the  purpose  set 
forth." 

The  general  defense  is  want  of  novelty,  which  is  subdivided  as  follows: 
First,  prior  use;  second,  anticipation  in  prior  patents  and  publications; 
third,  public  use  more  than  two  years  prior  to  the  application;  fourth, 
lack  of  invention;  fifth,  the  claims  are  too  broad,  and  include  well-known 
prior  inventions;  fixth,  the  patent  is  ambiguous,  and  misleading,  and 
does  not  point  out  the  inventions;  seventh,  the  original  application  was 
unlawfully  expanded  by  amendments.  Non-infringement  of  the  fourth 
claim,  if  construed  to  mean  that  the  electrodes  must  be  applied  to  the 
partitions,  is  also  alleged. 

That  the  language  of  the  patent  is  ambiguous,  and  especially  so  as  it 
relates  to  the  first  claim,  seems  to  be  conceded  on  all  hands.  If  other 
proof  were  needed  that  it  is  not  written  in  the  most  perspicuous  language, 
it  will  be  found  in  the  fact  that  the  record  contains  nearly  2,000  pages, 
the  greater  part  of  which,  as  well  as  of  the  briefs,  which  aggregate  411 
pages,  is  devoted  to  an  efibrt  to  ascertain  its  meaning, — ^an  effort  which 
has  hardly  crystalized  into  a  demonstration  upon  any  one  of  the  points 
in  controversy. 

In  construing  the  first  claim  It  should  be  remembered  that  it  is  limited 
to  an  improvement  upon  the  well-known  batteries  of  Gaston  Plants,  who 
was  the  creator  of  practical  secondary  batteries.  The  art  began  with  him. 
A  secondary  battery,  as  distinguished  from  a  primary  battery,  is,  there- 


Digitized  by 


Google 


ELECTRICAL  ACCUMULATOR  CO.  V.  JULIEN  ELECTRIC  00.  121 

fore,  one  element  of  the  combination.  Telephone  Cases^  126*U.  S.  572, 
8  Sup.  Ct.  Repj.  778.  A  secondary  or  storage  battery  is  a  battery  which 
has  no  original' power  of  developing  a  current  of  electricity,  and  is  active 
only  when  rendered  so  by  sending  a  current,  elsewhere  generated,  through 
it.  The  current  produced  by  the  secondary  battery,  because  of  the 
change  in  the  surface  of  the  plates,  will  run  in  an  opposite  direction  to 
that  of  the  current  produced  by  the  independent  source  of  electric  en- 
ergy by  which  it  is  charged.  A  primary  battery  is  a  chemical  generator 
of  electricity  which  is  active  by  virtue  of  the  materials  of  which  it  is 
made.  The  material  of  at  least  one  electrode  passes  into  solution  during 
the  use  of  the  battery.  A  primary  battery  is  active;  a  secondary  bat- 
tery, in  its  inception,  is  passive.  The  two  differ  as  a  spring  differs  from 
a  reservoir.  In  the  former  the  electrodes  are  dissimilar,  and  the  battery 
is  rendered  operative  by  reason  of  the  attack  upon  and  dissolution  of  the 
positive  electrode  in  the  battery  fluid.  The  other  electrode  collects  the 
electric  energy  from  the  liquid.  In  the  latter  the  electrodes  are  initially 
sitnilar,  or  substantially  so.  They  are  not  acted  upon  by  the  liquid, 
and  either  may  be  made  the  positive  or  negative  electrode  by  its  com- 
munication with  the  charging  source  of  electricity.  "A  primary  battery 
can  only  give  a  certain  amount  of  current  in  a  definite  period  of  tifne, 
while  in  the  secondary  battery  the  amount  of  current  which  may  be  ob- 
tained from  it  depends  entirely  upon  the  resistance  of  the  conducting 
wires  discharging  it."  The  current  may  be  much  stronger  than  that  ob- 
tained from  the  charging  battery.  A  primary  battery  which  has  become 
exhausted  may  be  restored  to  partial  effectiveness  by  sending  a  current 
through  it,  always  in  a  reverse  'direction,  from  an  independent  source  of 
electricity,  in  the  same  manner,  substantially,  as  a  secondary  battery  is 
charged.  Thus  the  normal  condition  of  the  cell  may  be  approximately, 
but  not  wholly,  restored,  for  the  battery  constantly  loses  capacity  until 
it  ultimately  becomes  useless.  Upon  this  branch  of  the  controversy,  the 
question  regarding  which  there  has  been  the  widest  divergence  of  opin- 
ion is  whether  or  not  a  primary  battery,  thus  treated,  becomes  a  second- 
ary battery.  It  is  insisted  on  the  part  of  the  complainant  that  it  is  only 
a  partially  regenerated  primary  battery;  that  it  lacks  the  essential  char- 
acteristics of  a  secondary  battery.  In  a  secondary  battery  there  are  two 
elements  initiaUy  alike,  or  substantially  so,  in  electric  properties,  and 
not  separated  in  the  electro-motive  scale;  both  are.  in  the  first  instance, 
chemically  inactive,  and  practically  insoluble  in  the  electrolytic  liquid; 
either  may  be  connected  with  the  positive  pole  of  the  charging  battery, 
and  at  any  time  the  current  may  be  reversed;  the  process  of  charging 
and  discharging  may  be  repeated  indefinitely  without  loss  of  force,  or 
undergoing  physical  change.  None  of  these  distinguishing  features  are 
found  in  the  restored  primary  battery.  On  the  other  hand,  the  defend- 
ants contend  that  a  secondary  battery  may  be  one  which  at  any  stage  of 
its  existence  has  come  to  a  state  of  dectrical  equilibrium  so  that  it  can 
give  no  electricity  of  itself;  in  other  words,  that  a  secondary  battery  may 
be  a  primary  battery  which  has  become  exhausted,  and  charged  from  an 
independent  generator;  that  the  distinction  between  the  two  lies  not  in 
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the  constnfction  of  the  battery,  but  rather  in  its  condition,  so  that  the 
same  battery  may  at  one  time  be  primary  in  its  action  and  at  another 
time  secondary.  When  the  chemical  energy  of  the  battery  has  an  elec- 
tric origin  the  battery  is  called  a  secondary  one;  when  it  has  not  such  an 
origin  it  is  a  primary  one.  It  is  well-nigh  impossible  to  reach  an  accu- 
rate and  comprehensive  definition,  so  that  batteries  of  all  varieties  can  be 
instantly  classified.  There  are  well-known  primary  batteries  and  well- 
known  secondary  batteries;  but  between  these  there  is  a  narrow,  debat- 
able ground  occupied  by  actual  and  suppositive  hybridous  structures 
which  can  hardly  be  included  in  any  general  definition  or  placed  in  either 
group.  At  this  point  it  may  be  said,  generally,  that  an  ordinary  well- 
known  type  of  a  primary  battery  does  riot,  it  is  thought,  become  a  sec- 
ondary battery,  as  that  term  is  understood  by  electricians,  because  it  is 
partially  restored  by  sending  a  reverse  current  through  it.  The  posses- 
sion of  the  knowledge  that  this  may  be  done  would  not  aid  materially 
in  the  construction  and  operation  of  a  secondary  battery.  The  patent  is 
addressed  to  those  having  a  peculiar  and  technical  knowledge  of  the  sub- 
ject. Loom  Co.  V.  HigginBy  105  U.  S.  580,  585.  Terms  of  art  are  used. 
When,  therefore,  one  electrician  speaks  to  another  of  a  secondary  battery 
he  does  not  mean,  and  will  not  be  understood  to  refer  to,  an  exhausted 
primary  battery,  but  to  the  structure  before  described.  For  the  pur- 
poses of  this  case  no  greater  particularity  or  refinement  of  definition  ia 
necessary. 

The  claim  further  provides  "for  an  electrode  consisting  of  a  support 
coated,"  etc.  It  is  insisted  that  by  a  necessary  implication  the  claim  ia 
limited  to  the  use  of  two  similar  electrodes.  The  argument  in  support 
of  this  theory  is  ingenious,  but  it  is  answered  by  the  plain  language  oi 
the  claim.  An  electrode  cannot  mean  two  electrodes.  Had  the  patentee 
thought  otherwise  he  would  hardly  have  used  the  words  "a  pair  of  elec- 
trodes," in  the  fourth  claim.  The  French  patent,  the  file-wrapper,  and 
the  patent  in  suit  all  demonstrate  that  the  patentee  had  his  attention 
sharply  drawn  to  the  distinction  between  one  electrode  and  two  electrodes, 
and  that  he  deliberately  and  intentionally  claimed  the  former.  He  must 
abide  by  his  decision.  SaUer  v.  Robinson,  119  U.  S.  530,  541,  7  Sup. 
a.  Rep.  376;  Shepard  v.  Carrigan,  116  U.  S.  593,  6  Sup.  a.  Rep. 
493;  Roemer  v.  Peddie,  27  Fed.  Rep.  702;  Caster  Co.  v.  Spiegel,  26  Fed. 
Rep.  272.  A  secondary  battery,  therefore,  containing  one  Faure  elec- 
trode would  be  within  the  claim,  although  the  other  electrode  were  dis- 
similar, provided  the  two  operate  to  receive  and  discharge  electricity  as 
stated  in  the  specification. 

The  plates  may  be  of  metal,  (lead,  for  instance,)  or  of  a  non-metallic 
substance,  (carbon,  for  instance,)  coated  on  one  or  more  faces  with  an 
active  layer  of  absorptive  substance,  which  may  be  "metal,  metallic 
oxide,  or  salt,  which  layer  is  or  at  once  becomes  porous  or  spongy."  The 
porous  coating  may  be  of  lead  or  any  of  the  salts  of  lead.  Metallic  com- 
pounds, as  well  as  metals,  may  be  used.  Preference  is  expressed  for 
spongy  lead,  but  other  coatings  are  included.  "This  active  material 
may  be  applied  in  various  ways,  so  as  to  obtain  a  layer  of  the  desired 
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depth,  as  in  the  form  of  paint,  paste,  or  cement,  in  the  form  of  a  deposit 
by  galvanic  action  or  chemical  precipitation  or  otherwise."  Il  may  be 
applied — that  is,  added  to,  and  not  formed  out  of,  the  plates — in  any 
suitable  way,  so  only  it  is  of  the  desired  thickness,  and  of  sufficient  uni- 
fomjity  to  be  an  improvement  on  Plants.  It  must  operate  successfully 
in  a  secondary  battery,  and  Instantly  become  permeable  to  the  liquid, 
and  thus  be  capable  of  receiving  and  discharging  electricity.  It  is  as- 
serted by  the  defendants  that  the  claim  is  broad  enough  to  cover  an 
electrode  the  active  layer  of  which  is  soluble  in  the  electrolyte,  and  one 
to  which  the  layer  is  applied  after  immersion  in  the  battery  fluid  by 
galvanic  deposit  or  chemical  precipitation  out  of  a  solution  in  the  liquid. 
The  complainant,  on  the  other  hand,  insists  that  the  proper  construction 
is  that  the  absorptive  substance,  which  is  insoluble  in  the  electrolyte,  must 
be  applied  prior  to  the  commencement  of  charging  the  battery,  and, 
consequently,  prior  to  the  immersion  of  the  electrode  in  the  battery 
liquid.  Each  of  these  conflicting  theories  finds  support  in  the  contra- 
dictory and  ambiguous  statements  of  the  specification.  The  experts 
seem  to  agre^  that  the  claim  covers  an  electrode  coated  with  a  suitable 
active  layer  deposited  thereon  mechanically,  chemically,  or  electrolytic- 
ally.  The  complainant's  witnesses  think  the  method  of  application  as  a 
paint,  paste,  or  cement  to  be  the  most  advantageous,  and  that  the  specifi- 
tation  indicates  by  strong  implication  that  this  was  Faure's  opinion  also. 
They  c6nsider,  however,  that  all  the  described  methods  are  included  in 
the  claim,  with  no  preference  expressed  for  any  one.  When  the  layer 
is  applied  mechanically  it  naturally  must  be  before  immersion  in  the 
battery  fluid,  but  it  can  hardly  be  said  that  galvanic  action  refers  to  an- 
other than  the  charging  battery,  or  that  chemical  precipitation  refers  to 
other  than  the  battery  liquid.  The  patent  does  not  express  a  prelerence 
for  the  pre-applied  layer,  and  the  most  natural  and  sensible  interpreta- 
tion would  seem  to  be  that  when  the  layer  is  to  be  formed  electrically  it 
shall  be  by  galvanic  deposit  out  of  a  solution  in  the  electrolytic  liquid  it- 
self. The  plate  can  as  well  be  coated  there  as  in  another  liquid,  and  to 
coat  it  elsewhere  would  seem  to  be  a  cumbersome  and  inconvenient  process. 
But  it  is  said  that  the  description  of  the  charging  and  discharging  pro- 
cess indicates  that  the  coatings  are  pre-applied;  that  otherwise  the  charg- 
ing would  not  operate  to  reduce  immediately  the  layer  to  porosity  or 
sponginess  on  one  electrode,  and  peroxidize  it  on  the  other.  It  could 
not  at  once  become  spongy,  unless  placed  there  before  the  plates  were 
put  in  the  battery  liquid.  But  it  would  seem  that  this  contention  can 
hardly  be  maintained  in  view  of  the  express  language  used.  Again,  the 
patent  is  not  specific  upon  the  question  whether  or  not  the  absorptive 
substance  shall  be  insoluble  in  the  battery  fluid.  The  language  which 
directly  bears  upon  this  point  is  as  follows: 

"The  oxides  or  salts  of  lead  not  soluble  in  the  electrolytic  liquid  are  deemed 
the  most  advantageous  for  covering  the  supports  of  the  electrodes.  The  in- 
vention is  not»  however,  limited  to  these,  but  includes  generally  substances 
capable  of  absorbing  and  storing  electric  energy  in  the  manner  described; 
for  example,  manganese,  or  any  salt  the  oxide  of  whose  base  is  insoluble.  **  • 
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Whatever  may  be  said  of  the  active  layer,  there  can  be  no  dispute 
that  this  language  is  insoluble.  No  one  connected  with  the  cause  pro- 
fesses to  understand  it.  It  is  unique  as  a  specimen  of  dose-woven  am- 
biguity. The  complainant's  counsel  admits  that  the  first  sentence  im- 
plies that  a  soluble  layer  may  be  employed,  but  he  thinks  the  second 
sentence  indicates  that  this  is  not  the  correct  view,  and  that  the  inten- 
tion of  the  patentee  was  to  include  only  poroas  layers  which  are  capable 
of  absorbing  and  storing  electric  energy  in  the  manner  described,  namely, 
by  deoxidizing  on  one  electrode  and  peroxidizing  on  the  other  when  the 
battery  is  charged,  and  by  oxidizing  the  spongy  layer  and  deoxidizing 
the  peroxdized  layer  when  it  is  discharged.  It  is  insisted  that  this  op- 
eration is  not  possible  if  the  active  layers  go  into  solution;  that  they 
would  not  then  absorb  or  store  electricity.  On  the  other  hand,  it  is 
contended  that  the  patentee  did  not  intend  to  limit  the  invention  to  the 
oxides  or  salts  of  lead  not  soluble  in  the  battery  fluid,  but  wished  to  in- 
clude generally  all  substances  as  materials  for  covering  the  supports 
which  are  capable  of  absorbing  or  storing  electricity,  dectrolyii^dly. 
The  patentee  specifically  states  that  the  invention  include^  manganese. 
A  support  would  be  within  the  invention,  therefore,  if  coated  with  the 
sulphate  of  manganese,  which  is  a  salt  soluble  in  the  liquid,  though  the 
oxide  of  its  base  is  insoluble.  It  is  thought,  then,  that  the  language  of 
the  patent,  although  by  no  means  dear,  can  hardly  be  construed  to  ex- 
dude  a  coating  soluble  in  the  dectrolyte.  Why  the  patentee,  having 
invented  a  practical,  efficacious,  and  meritorious  method,  should  have 
used  language  which  apparently  includes  an  inferior  and  comparatively 
useless  one  is,  indeed,  inexplicable.  That  it  was  intentional  can  hardly 
be  imagined.  If  these  condusions  are  correct  it  follows  that  the  claim 
should  be  construed  to  cover — Mrst^  a  secondary  battery  as  distin* 
guished  from  a  primary  battery;  second,  an  (one)  dectrode  in  the  bat- 
tery, capable,  in  conjunction  with  the  other  electrode,  of  receiving  and 
discharging  electricity  as  described;  third,  the  said  electrode  formed  of  a 
plate  of  metal  or  carbon  or  any  suitable  non-metallic  substance;  fourth, 
the  active  layer  of  sufficient  depth  and  uniformity  to  operate  successfully, 
added  to  the  plate  in  any  suitable  way,  as  a  paint,  paste,  or  cement,  or 
electrolytically,  or  chemically;  fifth,  the  active  layer  of  spongy  lead  or 
any  metallic  compound  capable  of  satisfying  the  conditions  of  the  pat* 
ent  as  to  porosity,  etc;  sixth,  any  suitable  dectrolytic  liquid. 

It  now  becomes  necessary  to  ascertain  whether  the  invention,  as  so 
described,  is  anticipated  or  rendered  void  for  want  of  patentable  novelty 
by  anything  disdosed  in  the  prior  art,  and,  if  so,  whether  the  real  in- 
vention of  Faure  can  be  saved  by  a  disdaimer  of  non-essential  features 
inadvertently  inserted  in  the  specification.  The  defendants  have  intro- 
duced an  immense  number  of  exhibits,  which  show  the  steady,  evolution 
in  batteries,  both  secondary  and  primary.  As  to  a  vast  majority  of 
these  it  is  not  pretended  that  they  anticipate.  They  may  be  interesting 
from  a  scientific  standing-point,  but  they  shed  little  light  upon  the  issues 
in  controversy,  and  rather  tend  to  confuse  them.  In  order  to  determine 
who  shall  be  rewarded  in  the  race  for  invention  it  is  not  essential  to  note 
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the  efforts  of  those  contestants  who  have  dropped  out  during  the  first 
half  of  the  contest.  Those  who  reach  the  goal  are  to  be  considered,  and 
the  one  who  reaches  it  first  is  entitled  to  the  piize.  It  is  only  necessary, 
therefore,  to  examine  those  exhibits  which  show  the  closest  approxima- 
tion to  Faure's  invention. 

The  article  from  the  Electrician  of  1863  is  entitled  "Secondary  Bat- 
teries." The  writer,  after  describing  a  battery  charged  from  an  independ- 
ent source,  and  which  contains  a  couple  like  Plant^'s,  except  that  the 
positive  elen^ent  is  of  zinc,  instead  of  leads,  says: 

"We  have  by  preference  employed  for  the  primary  battery  a  few  DanielFs 
cells,  which,  although  much  less  rapid  in  their  action  than  the  Bunsen  cells, 
suffice  for  the  production  of  the  peroxide  of  lead,  on  which  the  efficiency  of 
this  secondary  battery  depends.  The  great  power  of  the  secondary  combina- 
tions we  have  referred  to  is  due  to  the  presence  of  the  peroxide  of  lead  in  con« 
tact  with  the  negative  elements  in  these  combinations.'* 

The  writer  then  describes  a  negative  element  of  platinum  or  lead,  sur- 
rounded by  a  mixture  of  dilute  sulphuric  acid  and  peroxide  of  lead,  and 
a  positive  element  of  amalgamated  zinc  in  dilute  sulphuric  acid.  He 
says  further: 

"By  the  action  of  a  battery  of  any  kind,  provided  the  tension  or  electric 
motive  force  be  sufficient,  we  may  readily  obtain  a  secondary  couple,  or  any 
number  of  secondary  couples  constituted  therein  upon  the  principle  of  Grove 
or  according  to  the  plan  of  De  la  Bive,  of  using  the  peroxide  of  lead  instead 
of  nitric  acid.  Such  secondary  couples  may  be  capable  of  remaining  in  action 
only  for  a  few  minutes,  or  for  very  much  longer  §pace  of  time,  according  to 
the  period  which  they  are  charged  by  means  of  the  primary  battery." 

The  plan  of  De  la  Rive,  referred,  to,  describes  as  an  electrode  for  a  pri- 
mary battery  a  thin  plate  of  platinum  placed  in  a  porous  pot,  with  a 
powder  of  peroxide  of  lead,,  and,  in  some  instances,  the  peroxide  of 
manganese,  packed  around  it.  This  arrangement  is  quite  similar  to  the 
n^ative  electrode  of  Leclanch^'s  United  States  patent,  No.  165,452,  and 
to  the  Faure  electrode  shown  in  Fig.  2  of  his  drawings.  In  fact,  if  the 
other  electrode  shown  in  this  figure  were  amalgamated  zinc  instead  of 
'^a  piece  of  lead  with  its  inner  face  covered  by  a  paste  of  sulphate  of 
lead,"  the  analogy  would  be  well-nigh  perfect.  The  difficulty  with  the 
artide  as  an  anticipation  seems  to  be  that  there  is  no  pretense  that  in 
charging  the  battery  therein  mentioned  "the  electricity  acts  to  produce  a 
reduced  mass  of  porous  lead  on  one  electrode,  and  a  mass  of  peroxide  of 
lead  on  the  other."  To  one  not  versed  in  electrical  science  the  operation 
described  in.  the  Electrician  would  seem  to  differ  but  little  from  the  act 
of  restoring  a  cell  of  De  la  Bive  or  Leclanch6  by  the  application  of  a  cur- 
rent from  an  external  source  sent  through  it  in  an  inverse  direction.  The 
article  is  not  iUustrated  by  drawings,  the  descriptions  are  somewhat 
vague  and  general,  and  there  is  no  evidence  that  a  successful  secondary 
battery  having  the  characteristics  mentioned  was  ever  made;  on  the  con- 
trary, structures  quite  similar  were  proved  to  be  inoperative  and  value- 
less. It  would  seem  that  the  article  "  relates  to  that  class  of  batteries 
which  give  electricity  of  themselves."  A  person  skilled  in  the  art,  after 
reading  it,  would  not  be  able  to  construct  a  Faure  battery  in  any  of  its 
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practical  forms.     It  does  not,  therefore,  anticipate,  unless  a  very  broad 
construction  is  given  to  the  claim. 

The  report  of  the  Smithsonian  Institution  for  1856  describes  a  second- 
ary battery  of  any  number  of  platinum  plates  containing  a  current  of 
far  greater  electro-motive  force  than  that  of  the  charging  battery.  The 
plates  were  platinized, — that  is,  plat&ium  black  had  been  deposited 
thereon  electrolytically,  producing  a  microscopical  film  of  finely  divided 
platinum  of  a  thickness  "not  far  from  the  hundredth  part  of  the  thick- 
ness of  a  sheet  of  thin  paper."  Though  the  operator  obtained  a  better 
result  with  the  plates  thus  coated  than  when  they  were  bright,  he  seems 
to  have  been  oblivious  as  to  the  reason  therefor.  The  gas  battery  of  Mr. 
Grove  was  made  with  two  strips  of  platinum,  covered  by  glass  tubes 
holding  oxygen  and  hydrogen  gas,  respectively.  These  strips  were  plat- 
inized, and  the  platinized  metal  formed  with  amalgamated  zinc  into  a 
battery.  Kirchhofs  United  States  patent,  No.  31,545,  describes  a  bat- 
tery, each  cell  of  which  contains  a  pair  of  platinum  electrodes.  The 
cells  are  glass  cups,  filled  with  a  solution  of  the  salts  of  lead.  Upon  be- 
ing connected  with  a  charging  battery,  "the  negative  electrode  will  turn 
black  peroxide  of  lead,  and  the  positive  electrode  will  be  surrounded  by 
crystalized  lead.  This  is  a  very  positive  element,  and  the  former  (per- 
oxide) the  most  negative  known  to  exist,  and  also  a  good  conductor. 
By  changing  the  proportions  of  the  substances  of  the  solution,  more  or 
less  peroxide  of  metal  will  be  deposited,  and  the  conducting  power,  etc., 
may  be  increased  or  decreased  in  the  same  ratio."  This  would  seem  to 
describe  a  secondary  battery  with  two  initially  similar  platinum  plates, 
both  coated  by  the  charging  current  with  a  layer  of  active  material. 
The  criticism  of  this  reference  is  that,  it  shows  a  battery  which,  in  the 
initial  state,  before  charging,  has  no  coating  of  any  kind  on  the  plates. 
The  coatings  are  produced  out  of,  and  at  the  expense  of,  the  battery 
fluid,  and  as  the  gradual  and  slow  result  of  charging.  But  this  criti- 
cism loses  sight  of  the  statement  of  the  patent  that  the  active  layer  may 
be  deposited  by  galvanic  action.  Plants,  too,  described,  in  1872,  his 
attempts  to  produce  a  thicker  layer  of  peroxide  of  lead  by  galvanic  de- 
posit at  the  expense  of  the  liquid.     He  says: 

^^If  we  make  use  of  alkaline  solutions,  the  lead  is  deposited  in  a  spongy  form, 
which  increases  rapidly  in  volume,  and  presents  an  analogous  inconvenience 
to  the  one  just  given.  Further,  the  peroxide  of  lead  once  deposited  is  not  at- 
tacked when  immersed  in  the  alkaline  solution,  as  it  is  in  water  acidulated  by 
sulphuric  acid,  so  that  there  is  obtained  under  these  circumstances  only  a  very 
feeble  secondary  current.  I  have  therefore  thus  far  limited  myself  to  the 
employment  of  water  acidulated  with  one-tenth  of  sulphuric  acid,  which  has 
always  furnished  by  its  action  upon  the  peroxide  of  lead  a  secondary  current 
superior  in  intensity  to  that  of  all  other  combinations,  either  acid  or  idkaline." 

The  idea  of  Percival,  also,  as  shown  in  his  United  States  patent,  No. 
53,668,  was  to  improve  on  Plant6's  method  by  saving  time  and  ex- 
pense. He  describes  a  secondary  battery  consisting  of  one  pair  of  elec- 
trodes placed  in  a  water-tight  wooden  box,  divided  in  its  center  by  a 
porous  partition.     On  each  side  of  this  partition  is  a  layer  of  powdered 
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gas-carbon.  These  layers  constitute  the  two  electrodes,  and  when  in  use 
they  are  wet  by  a  proper  solution.  For  convenience  in  establishing 
connection  with  these  layers  there  is  on  each  end  of  the  fcox  a  screw-cup, 
fastened  to  a  strip  of  copper  which  is  in  contact  with  the  carbon.  "Lead, 
or  any  other  suitable  metal  in  the  form  of  a  coarse  powder,  may  be  sub- 
stituted for  the  gas-carbon."  This  appe'ars  to  be  somewhat  analogous  to 
some  of  the  forms  described  by  Faure.  The  complainant  contends  that 
the  reference  is  valueless  for  the  reason  that  there  is  no  suggestion  of  a 
conducting  support-plate,  like  Faure's,  which  holds  the  active  layer,  and 
conducts  electricity  to  each  and  all  parts  of  it,  so  that  the  whole  mate- 
rial instantly  becomes  spongy,  and  thus  capable  of  receiving  and  dis- 
charging electricity.  In  short,  that  the  Percival  battery  is  without  the 
Faure  support-plate. 

Regarding  the  prior  use  sworn  to  by  Prof.  Van  der  Weyde,  it  must  be 
held  that  upon  his  testimony  alone  the  court  would  not  be  justified  in 
overthrowing  the  patent.  The  granting  of  a  patent  raises  a  strong  pre- 
sumption of  novelty.  Clear  and  convincing  proof  must  be  advanced  to 
offset  it.  Proof  which  leaves  the  mind  in  doubt,  or  evenly  balanced  up- 
on the  question,  is  not  enough.  It  is  permissible  for  the  court  to  reject 
the  evidence,  unless  it  is  of  such  a  character  as  to  remove  uncertainty 
and  doubt.  Coffin  v.  Ogden,  18  Wall.  120;  Wood  v.  MiU  Cb.,  4  Fish. 
Pat.  Cas.  550;  Howe  v.  Underwood,  1  Fish.  Pat.  Cas.  160;  Loom  Co.  v. 
Higgins,  4  Ban.  &  A,  88.  In  the  present  instance  the  witness  testifies 
to  what  occurred  14  and  25  years  ago.  He  is  a  man  of  great  learning 
and  research.  Though  visionary,  and  a  confessed  theorist,  he  is  restless, 
energetic,  and  untiring  in  his  labors  "in  the  dark  and  profound  mine" 
of  science.  During  the  period  between  his  allied  discovery  and  his  tes- 
timony the  subjects  that  occupied  his  attention  were  numberless.  As  an 
illustration,  he  testifies  that  during  these  years  he  took  out  more  than 
30  patents  and  wrote  at  least  5,000  articles  on  scientific  subjects.  That 
such  a  man,  with  his  attention  engrossed  to  such  a  phenomenal  extent, 
should  be  able  to  recall  with  perfect  accuracy  experiments  and  results 
made  and  reached  by  him  nearly  a  quarter  of  a  century  ago  seems  amass- 
ing. He  may  be  mistaken;  he  may  have  confused  -experiments  unin- 
tentionally; he  may  have  exaggerated  results.  All  this  is  possible,  if  not 
probable.  In  some  matters  his  statements  are  clearly  shown  to  be  inac- 
curate. He  is  wholly  uncorroborated.  He  asserts  that  his  attention  was 
called  to  the  subject  by  reading  in  a  foreign  publication  in  1864  an  article 
which  practically  anticipated  Faure.  No  such  publication  is  produced, 
and  it  is  hardly  possible  that  it  could  have  existed.  He  was  therefore 
referring  to  something  which  he  saw  after  the  Faure  invention,  or  he  en- 
tirely misconceived  the  purport  of  the  article.  If  he  were  the  author  of 
the  great  improvement  made  practical  by  Faure  it  is  surely  remarkable 
that  he  should  have  allowed  the  secret  to  perish.  If  he  did  not  consider 
it  of  sufficient  value  to  make  it  the  subject  of  a  patent,  it  would  seem  at 
least  that  he  might  have  mentioned  the  fact  in  one  of  his  5,000  publica- 
tions. There  is  not  a  reported  case  where,  upon  such  proof,  unsupported 
by  other  evidence,  a  patent  has  been  overthrown.    In  the  Telephone  Casea^ 


Digitized  by 


Google 


128  FEDERAL  REPORTER,  Vol.  38. 

126  U,  S.  546,  8  Sup.  Ct.  Rep.  778,  a  far  stronger  case  of  prior  invention 
was  made  out  fpr  Drawbaugh.  He  was  corroborated  by  a  host  of  wit- 
nesses, but  the  improbability  of  his  story  induced  the  majority  of  the 
court  to  disregard  it.  That  he  should  have  made  this  wonderful  discov- 
ery, and  yet  remain  mute  while  the  world  was  ringing  with  admiration 
for  Prof.  Bell's  invention,  was  too  far  opposed  to  "the  ordinary  laws  that 
govern  human  conduct"  to  receive  the  sanction  of  the  court.  But  even 
if  Prof.  Van  der  Weyde's  testimony  were  corroborated  so  as  to  leave  no 
doubt  as  to  the  accuracy  of  his  statements,  his  acts  must,  within  the 
authorities,  be  regarded  as  unsuccessful  experiments.  His  researches, 
so  far  as  any  useful  result  is  concerned,  were  as  abortive  as  those  of  the 
alchemists.  He  accomplished  nothing.  He  made  several  experiments 
in  a  small  way,  but  they  were  chiefly  for  his  own  instruction.  As  to 
several  he  admits  that  tiiey  were  utter  failures,  and  of  others  he  says: 
"I  did  not  consider  them  of  much  importance,  as  I  never  applied  them 
to  any  practical  results  by  constructing  a  storage  battery.  -It  is,  perhaps, 
one  of  my  defects  to  search  out  p^'operties  of  substances,  chemical  or  elec- 
trical, and,  when  I  have  found  them,  I  neglect  the  practical  application, 
being  often  led  off  in  another  line  of  research."  This  was  apparently  the 
difficulty  in  the  present  instance;  he  neglected  "the  practical  application ; " 
the  matter  passed  from  his^mind;  the  implements  used  by  him  were  for- 
gotten amid  the  rubbish  of  his  cellar.  The  language  of  the  court  in 
Putnam  v.  HoOmder,  19  Blatchf.  48,  6  Fed.  Rep.  882,  can,  with  propri- 
ety, be  applied.  At  page  62,  19  Blatchf.,  and  6  Fed.  Rep.  896,  Judge 
Blatchford  says: 

*'The  defendants  have  not  shown  that  the  invention  was  complete  and  Capa- 
ble of  producing  the  result  sought  to  be  accomplished.  *  *  ♦  xhe  thing 
was  inchoate,  and  rested  in  experiment.  The  process  pursued  for  its  devel- 
opment failed  to  reach  the  point  of  consummation.  However  nearly  Otto 
approximated  to  the  end  in  view,  he  only  made  progress.  The  world  derived 
no  benefit  from  wliat  he  did.  The  recollection  of  it  was  stimulated  by  the 
success  of  De  Quillfeldt*s  invention.  But  for  that,  Otto's  structure  would 
have  still  been  reposing  in  the  old  trunk  beneath  the  stairs,  forgotten  and 
worthless." 

In  Adains  v.  JorieSy  1  Fish.  Pat.  Cas.  527,  the  court,  at  page  531,  says: 
"It  is  only  when  some  person,  by  labor  and  perseverance,  has  been  success- 
ful in  perfecting  some  valuable  manufacture,  by  ingenious  improvements, 
and  labor-saving  devices,  that  their  patents  are  sought  to  be  annulled  by  dig- 
ging up  some  useless,  rusty,  forgotten  contrivances  of  unsuccessful  experi- 
menters. "  * 

See,  also,  Putruim  v.  Vom  Hofe,  19  Blatchf.  63,  6  Fed.  Rep.  897;  Gay^ 
lerv.  Wilder,  10  How.  477;  HaU  v.  Bird,  6  Blatchf.  438;  TUghman  v. 
Prodar,  102  U.  S.  707;  Andrews  v.  Carman^  13  Blatchf.  307;  Hicks  v. 
Otto,  22  Platchf.  94, 19  Fed.  Rep.  749;  Clough  v.  Gilbert,  106  U.  S.  166, 
1  Sup.  Ct.  Rep.  188;  Walk.  Pat.  §  86, 

The  evidence  of  prior  invention  by  Charles  P.  Brush  is  now  to  be  con- 
sidered. In  determining  this  question,  Faure,  being  at  that  time  a  cit- 
izen of  France,  is  not  permitted  to  claim  the  invention  earlier  than  the 
date  of  his  French  patent,  which  was  October  20,  1880,  and,  possibly, 
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not  earlier  than  December  7,  1880,  which  is  the  date  of  the  decree  (ar* 
rite)  under  which  it  was  delivered.  Mr.  Brush  is  an  electrical  engineer, 
and  is  a  prolific  inventor  and  patentee  in  connection  with  arc  lighting 
and  other  electrical  subjects.  He  testifies  that  in  the  latter  part  of  1878 
he  first  became  familiar  with  the  discoveries  of  Plants,  and  learned  that 
the  lead  plates  constructed  by  him  required  several  months  of  electrical 
treatment  in  order  to  produce  the  necessary  active  coatings  on  their  sur- 
faces. In  December,  1878,  or  very  early  in  1879,  he  conceived  the  idea 
of  making  a  secondary  battery  by  applying  mechanically  to  suitable 
plates  an  active  or  absorptive  coating,  so  that  such  plates  might  be  used 
at  once,  after  suitable  charging,  for  electrical  storage  purposes,  without 
the  tedious,  preliminary,  forming  process  described  by  Plants.  In  the 
summer  of  1879  he  embodied  this  idea;  making  a  secondary  battery  by 
applying  to  suitable  plates  or  supports,  by  mechanical  means,  an  active 
or  absorbent  coating.  For  this  purpose  he  took  a  piece  of  sheet  lead 
about  3  inches  wide  and  about  12  inches  long,  and  sprinkled  thereon 
finely  divided  metallic  lead,  in  the  form  of  a  fine  powder,  which  could 
be  passed  through  a  sieve.  This  layer  was  about  one-sixteenth  of  an 
inch  in  thickness,  and  it  extended  the  whole  width  of  the  plate,  and 
about  three-fourths  of  its  length.  The  lead  powder  was  held  in  place  by 
blotting  paper,  the  edges  of  which  were  turned  back  and  under  the  plate 
at  the  sides  and  bottom.  A  narrow  strip  of  wood  was  laid  longitudinally 
on  the  blotting  paper  and  the  whole  was  wound  tightly  with  a  string. 
This  plate  was  suspended  in  a  tall  glass  jar  nearly  filled  with  dilute  sul- 
phuric acid,  and  formed  the  oxygen  element  of  the  cell.  The  hydrogen 
element  was  a  plate  of  amalgamated  zinc,  suspended  opposite  the  pre- 
pared lead  plate  in  the  glass  jar.  Soon  after  the  completion  of  this  cell 
he  prepared  two  more  lead  plates  in  exactly  the  same  manner  as  the  one 
described,  and  hung  them  both  in  a  tall  glass  jar  filled  with  the  same 
electrolyte.  In  this  cell  one  of  the  prepared  lead  plates  formed  the  ox- 
ygen element,  and  the  other  the  hydrogen  element.  He  connected  this 
cdl  in  a  series  with  the  one  first  described,  and  charged  it  by  means  of 
the  current  from  a  dynamo-electric  machine.  The  strength  of  the  cur- 
rent was  not  measured,  but  it  was  somewhere  about  five  ampers.  He 
charged  the  cell  several  hours  on  each  of  several  days  before  commenc- 
ing to  discharge  it.  He  discharged  it  through  a  fixed  and  constant  re« 
sistance,  and  noted  the  time  which  the  current  lasted,  and  was  thus  able 
to  compare  the  performance  of  this  cell  quantitatively  with  that  of  other 
cells  discharging  through  the  same  resistance.  This  resistance  consisted 
in  the  helices  of  the  electro-magnet  of  a  single-stroke  electric  call-bell. 
Upon  the  passage  through  this  magnet  of  the  current  from  the  second- 
ary battery  cells  its  armature  was  strongly  attracted.  He  found  that  the 
electrical  storing  capacity  of  the  prepared  plates  was  very  much  greater 
than  that  of  the  Plants  plates  of  the  same  size.  During  the  first  few 
weeks,  after  the  construction  of  the  cell  with  the  lead  plates  as  described, 
he  discharged  and  recharged  it  frequently,  and  sometimes  daily.  After 
that  he  always  kept  it  charged,  and  discharged  it  less  frequently,  up  to 
May,  1880.  Besides  ringing  the  electric  call-bell  he  used  the  cell  of  this 
v.38F.no.2— 9 
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battery  in  connection  with  other  secondary  cells  for  exciting  a  large  elec- 
tro-magnet, with  which  he  magnetized  permanent  magnets.  He  also 
used  it  in  connection  with  other  cells  for  the  heating  of  platinum  and 
iron  wires,  and  for  the  ocular  demonstration  to  others  of  the  storage  of 
electricity.  About  the  same  time  he  made  two  other  cells,  alike  in  every 
particular,  except  that  the  coating  was,  in  one  instance,  of  red  oxide  of 
lead,  and  in  the  other,  of  litharge.  He  subjected  these  cells  to  the  same 
treatment  as  the  ones  first  described,  with  substantially  the  same  result. 
He  says  of  these  cells  that  "they  were  all  completed,  finished,  and  oper- 
ative storage  batteries  from  the  time  of  their  construction  and  first 
charging  up  to  the  time  of  the  fire,  when  they  were  destroyed.  They 
all  operated  successfully  and  reliably  during  that  time."  All  of  tlie  re- 
sults obtained  by  Mr.  Brush  were  carefully  noted  down  and  preserved; 
some  in  the  form  of  entries  in  a  diary,  and  some  (tn  loose  sheets  of  pa- 
per. On  the  6th  of  May,  1880,  his  laboratory,  with  its  contents,  was 
totaUy  destroyed  by  fire.  His  diary,  and  the  loose  memoranda  concern- 
ing his  experiments,  were  all  lost.  In  July,  1880,  Mr.  Brush  made 
lead  plates  with  deep  grooves,  and  into  the  grooves  of  some  he  rammed 
yellow  oxide  of  lead,  and  in  others  sulphate  of  lead.  These  plates  were 
laid,  grooved  side  up,  in  suitable  vessels  containing  dilute  sulphuric  acid 
with  a  piece  of  metallic  zinc  in  contact  with  the  plates.  By  this  elec- 
trical action,  continued  for  many  days,  the  oxide  and  the  sulphate  in 
the  grooves  were  reduced  to  metallic  lead,  and  the  zinc  went  wholly  or 
partly  into  solution.  He  suspended  opposite  each  other,  in  a  vessel  of 
dilute  sulphuric  acid,  two  plates  which  had  originally  had  sulphate  of 
lead  in  their  grooves;  and  in  another  cell  he  suspended  two  plates  the 
grooves  of  which  were  originally  filled  with  oxide  of  lead.  These  plates 
were  four  inches  long  by  two  wide,  and  were  immersed  till  the  grooved 
portion  was  covered  by  the  liquid.  These  cells  were  charged  by  a  Smee 
battery.  They  were  charged  and  recharged  many  times.  In  March, 
1881,  they  were  accidentally  lost  during  a  removal.  Early  in  Septem- 
ber, 1880,  he  prepared  six  deeply  grooved  lead  plates,  and  filled  the 
grooves  of  two  of  them  by  ramming  them  full  of  litharge,  and  of  two 
more  similarly  with  sulphate  of  lead.  He  then  treated  them  as  he  had 
the  July  plates,  and  in  a  few  days  the  oxide  of  lead  in  one  case,  and  the 
sulphate  of  lead  in  the  other  case,  were  reduced  to  the  metallic  state. 
He  suspended  the  two  plates  which  had  been  filled  with  oxide  of  lead 
opposite  each  other  in  a  jar  filled  with  dilute  sulphuric  acid,  and  treated 
similarly  the  pair  having  their  grooves  originally  filled  with  sulphate  of 
lead  and  the  pair  whose  grooves  were  not  filled  at  all.  He  marked  these 
celh,  respectively,  1,  2,  and  3,  connected  them  in  series,  charged  them 
from  a  dynamo,  and  made  several  tests.  After  the  fire  in  1880  a  full 
memorandum  was  kept  of  the  experiments  and  results  obtained.  After 
Faure's  patent  was  issued  in  January,  1882,  interferences  were  demanded 
by  Brush,  and  resulted  in  decisions  in  his  favor  at  all  stages  during  the 
progress  through  the  patent-office. 

In  many  important  features  of  his  testimony  he  is  corroborated  by 
the  evidence  of  three  witnesses  who  were  present,  and  saw  many  of  the 
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experiments  referred  to.  After  the  fire,  Brush  undertook  to  reproduce 
from  memory  the  memoranda  which  had  been  destroyed,  and  criticism 
is  made  that  he  does  not  describe  with  particularity  the  batteries  which 
he  now  says  he  invented,  though  he  does  describe  with  great  detail 
other  and  inconsequential  experiments.  It  is  unfortunate  that  his  re- 
produced notes  should  be  so  meagre  on  the  points  in  controversy,  that 
his  original  apparatus  should  have  been  destroyed,  and  that  his  battery 
of  July,  1880,  should  have  been  lost.  Improbabilities  and  inconsist- 
encies in  his  statements  are  pointed  out,  and  it  is  asserted  that  none  of 
the  experiments  detailed  by  him  amount  to  a  perfected  invention.  Al- 
though it  is  unquestionably  true  that  this  proof  might  have  been  more 
convincing  and  satisfactory,  it  is  also  true  that  there  is  nothing  opposed 
to  it  but  presumption,  conjecture,  and  guess-work,  based  upon  its  in- 
herent defects.  There  is  no  fatal  improbability,  as  in  the  case  of  the 
other  allied  prior  inventor,  and  the  court  would  not  be  justified  in  re- 
jecting for  the  reasons  suggested  the  testimony  of  four  intelligent,  re- 
spectable, and  apparently  fair  and  honest  witnesses.  The  testimony  of 
Mr.  Edmunds  and  Mr.  Hayes  is  not  inconsistent  with  the  statements  of 
Mr.  Brush.  It  is  not  surprising  that  he  did  not  care  to  disclose  his 
experiments  to  Mr.  Edmunds,  and  when  they  met  and  conversed  in 
Paris  his  application  was  on  file  in  the  patent-ofiice.  Nor  does  it  avail 
the  complainant  that  the  Brush  structures  were  experimental,  as  dis- 
tinguished from  commercial  batteries.  If  the  invention  was  made  it 
cannot  matter  how  it  was  made,  or  for  what  purpose.  It  is  only  where 
experiments  fail  to  reach  the  desired  result,  and  are  abandoned  as  fail- 
ures, that  they  are  rejected  as  proof  of  want  of  novelty.  They  are  not 
rejected  when  they  are  carried  to  a  successful  consummation.  Water- 
manv.  Thomson,  2  Fish.  Pat.  Cas.  461;  Aiken  v.  DoUnij  3  Fish.  Pat. 
Cas.  197,  203;  Walk.  Pat.  §§  63,  86.  The  evidence  of  Mr.  Brush  as 
to  what  he  accomplished  in  1879  and  1880  must  be  accepted  as  true; 
and,  although  Faure  was  de  facto  the  first  inventor.  Brush  was  de  jure 
the  first  inventor  of  the  electrodes  described  by  him.  It  is  not,  how- 
ever, contended  for  Mr.  Brush  that  he  applied  the  active  layer  to  any  of 
his  electrodes  in  the  form  of  a  paint,  paste,  or  cement. 

It  therefore  becomes  apparent  that  the  combination  of  the  first  claim, 
constraed,  as  it  must  be  construed  under  the  loose  and  inaccurate  lan- 
guage of  the  specification,  is  anticipated  in  every  form  in  which  the  active 
layer  can  be  applied,  save  one,  namely,  in  the  form  of  a  paint,  paste,  or 
cement.  The  question  now  to  be  considered  is,  can  the  patent  be  saved 
to  this  extent?  The  application  in  the  form  of  a  paint,  paste,  or  cement 
was  the  real  invention  which  Faure  made.  •  It  was  in  this  form  that  he 
gave  it  practical  embodiment;  it  was  this  that  the  scientific  world  under- 
stood to  be  his  improvement.  An  electrode  for  a  secondary  battery,  with 
the  active  layer  applied  in  this  form,  has  many  undoubted  advantages 
over  an  electrode  otherwise  coated.  It  can  be  applied  more  evenly;  it 
more  readily  adheres  to  the  support;  it  does  not  shift  its  position;  it  "will 
also  pack  more  closely  and  readily,  and  make  an  adherent  layer  from 
which  air  can  be  thoroughly  excluded,  so  that  uniform  contact  with  the 
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plate  and  throughout  the  mass  of  applied  material  is  secured,"  and, 
finally,  a  greater  and  less  expensive  storage  capacity  can  be  obtained. 
There  can  be  little  question,  upon  this  proof,  that  Faure  made  his  dis- 
covery as  early  as  August,  1878.  Scientific  people  at  once  recognized 
the  progressive  step  taken,  and  to  him  was  accorded  the  credit  of  an 
invention  of  extraordinary  merit.     Sir  William  Thomson  says: 

"I  knew  the  Plants  secondary  battery  prior  to  1880.  Faure's  invention 
was  a  very  great  improvement  on  it;  so  great  as  to  produce  a  valuable  ap- 
paratus for  targe  practical  work,  instead  of  merely  an  interesting  and  in- 
structive scientific  instrument,  which  Plant^'s  secondary  battery  was." 

It  does  not  appear  that  Sir  William  Thomson  had  the  Faure  patent 
before  him,  but  he  considered  that — 

"Faure's  invention  was  the  application  to  two  plates — preferably  lead  plates 
— of  a  tliin  layer  of  oxide  of  lead,  mechanically  applied  pilor  to  placing  the 
plates  in  the  battery  fluid;  the  plates  and  their  coatings  being  insoluble  in 
the  battery  fluid,  and  the  coatings  becoming  so  altered  by  the  charging  cur- 
rent as  to  become  capable  of  yielding  a  reverse  current,  and  this,  over  and 
over  again,  an  indefinite  number  of  times.  I  consider  the  novelty  of  Faure's 
invention  to  be  the  application  of  the  oxide  of  lead  to  the  lead  plates  before 
passing  an  electric  current  through  them,  and  the  rendering  of  these  coatings 
active  by  immersing  them  in  the  battery  liquid,  and  passing  the  charging 
current  through  them." 

Professor  Barker,  the  expert  witness  for  the  defendants,  says: 
"To  Mr.  Faure  was  due,  in  my  judgment,  all  the  credit  which  accrued  by 
producing  the  porous  or  spongy  metallic  layer  by  the  method  of  applying  a 
layer  of  active  material  prior  to  commencing  to  charge  the  battery  over  that 
due  to  Plants  for  producing  substantially  the  same  result  by  the  method  of 
disintegration." 

And,  again: 

"I  think  an  electrode  formed  mechanically  would  have  an  advantage  of 
construction  in  most,  if  not  all,  cases  over  an  electrode  electrolytically  coated. " 

Professor  Van  der  Weyde  says: 

"I  am  of  the  opinion  that  there  are  three  inventions  which  are  of  leading, 
supreme,  and  equal  importance  in  the  construction  of  a  successful  storage 
or  secondary  battery,  to-wit:  (1)  The  mechanical  application  of  a  previously 
prepared  compound  or  paste  of  the  active  material;  (2)  the  securing  of 
such  material  to  the  plate  or  support  by  means  of  recesses  in  the  plate  which 
it  entered;  and  (3)  the  use  of  an  inoxidizable  plate  or  support." 

Mr.  Vansize,  an  expert  witness  for  the  complainant,  says: 
"Faure  made  a  discovery  which  threw  additional  light  on  the  art  of  mak- 
ing commercially  successful  secondary  batteries.  As  the  specification  states, 
he  was  familiar  with  Planters  battery,  and  with  its  degree  of  effectiveness,  but 
to  just  what  that  effectiveness  or  superiority  was  due  does  not  appear  to  have 
been  known  prior  to  Faure^s  invention.  Faure  discovered  that  the  efficiency 
of  Plant(5*s  battery  was  due  to  the  use  of  finely  divided  spongy  lead  as  a 
positive  element,  and  his  invention  is  embodied,  and  the  discovery  outlined,, 
in  the  first  claim  of  the  patent." 

The  inventor  himself  says  of  his  earliest  experiments: 
''I  took  two  plates  of  lead  about  two  and  a  half  inches  wide;  covered  each 
plate  on  one  side  with  a  paste  of  litharge,  etc.    *    *    *    I  do  not  claim  to 
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haye  Invented  spongy  lead,  but  I  boast  of  being  the  first  that  prodaced  it  in 
large  quantity  on  the  electrode  of  a  battery,  and  the  first  to  recognize  it  as  an 
efiicient  element  of  a  secondary  batteiy.'* 

It  is,  then,  established  with  reasonable  certainty  that  the  discovery  of 
a  mechanically  applied  layer  of  lead  or  like  substance  insoluble  in  the 
electrolyte,  and  placed  upon  the  supports  in  the  form  of  a  paste,  paint, 
or  cement  prior  to  their  immersion  in  the  battery  fluid,  so  as  instantly 
to  become  porous,  and  capable  of  receiving  and  discharging  electricity, 
was  one  of  great  merit.  There. is  no  doubt,  either,  that  Faure  was  the 
first  to  make  this  discovery.  Can  he  hold  the  fruits  of  his  genius,  or 
must  the  court  decide  that  in  attempting,  through  mistake  or  ignorance 
of  what  had  previously  been  accomplished,  to  grasp  more  than  he  was 
fairly  entitled  to,  he  has  lost  what  actually  belonged  to  him?  Believing 
that  Faure  is  an  inventor  of  more  than  usual  merit,  it  can  readily  be  in- 
ferred that  the  court  enters  upon  this  inquiry  with  every  disposition  to 
give  him  the  benefit  of  hi3  actual  invention,  if  possible  to  do  so  under 
the  law. 

The  proof  establishes  two  propositions  with  equal  clearness:  Mrst, 
Faure  was  the  inventor  of  a  secondary  battery  electrode  coated  in  the 
manner  stated;  and,  ieoondy  ho  was  not  the  inventor  of  an  electrode  oth- 
erwise coated.  If,  by  means  of  a  disclaimer,  the  patent  can  be  restricted 
to  the  actual  invention,  this  course  should,  in  fairness,  be  adopted.  Sec- 
tion 4922  of  the  Revised  Statutes  provides  that — 

"Whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any 
willful  default  or  intent  to  defraud  or  mislead  the  public,  a  patentee  has,  in 
his  specification,  claimed  to  be  the  original  and  first  inventor  or  discoverer  of 
any  material  or  substantial  part  of  the  thing  patented,  of  which  he  was  not 
the  original  and  first  inventor  or  discoverer,  every  such  patentee,  his  execu- 
tors, «  *  *  and  assigns,  «  *  «  may  maintain  a  suit  at  law  or  in  eq- 
luty,  for  the  infringement  of  any  part  thereof,  whiph  was  bona  fide  bis  own, 
If  it  is  a  material  and  substantial  part  of  the  thing  patented,  and  definitely 
distinguishable  from  the  parts  claimed  without  right,  notwithstanding  the 
specifications  may  embrace  more  than  that  of  which  the  patentee  was  the  first 
Inventor  or  discoverer.  But  in  every  such  case  in  which  a  judgment  or  de- 
cree shall  be  rendered  for  the  plaintiff  no  costs  shall  be  recovered  unless  the 
proper  disclaimer  has  been  entered  at  the  patent-ofilce  before  the  commence- 
ment of  the  suit.  But  no  patentee  shall  l>e  entitled  to  the  benefits  of  this 
section  if  he  has  unreasonably  neglected  or  delayed  to  enter  a  disclaimer." 

Section  4917  provides  as  follows : 

''Whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  a  patentee  has  claimed  more  than  that  of 
which  he  was  the  original  or  first  inventor  or  discoverer,  his  patent  shall  be 
valid  for  all  that  part  which  is  truly  and  ju9tly  his  own,  provided  the  same 
is  a  material  or  substantial  part  of  the  thing  patented;  and  any  such  patentee, 
his  heirs  or  assigns,  ♦  *  ♦  may,  on  payment  of  the  fee  required  bylaw,  make 
disclaimer  of  such  parts  of  the  thing  patented  as  he  shall  not  choose  to  claim 
or  to  hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the  extent 
of  his  interest  in  such  patent.  Such  dischumer  shall  be  in  writing,  ♦  *  * 
and  it  shall  thereafter  be  considered  as  part  of  the  original  specification. 
*    *    *    But  no  such  disclaimer  shall  affect  any  action  pending  at  the  time 
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of  its  being  filed,  except  so  far  as  may  relate  to  the  question  of  unreasonable 
neglect  or  delay  in  filing  it." 

Mr.  Walker,  in  his  work  on  Patents,  at  section  193,  has  blended  these 
two  sections  in  one  comprehensive  and  perspicuous  explanation.  He 
says,  (section  194  et  seq.:) 

"The  primary  fact  which  brings  the  law  into  play  is  the  claiming  by  a  pat- 
entee of  materially  more  than  that  of  which  he  was  the  first  inventor.  Such 
errors  may  spring  from  inadvertence;  that  is  to  say,  they  may  spring  from 
failure  on  the  part  of  the  writer  of  the  claims  to  exercise  proper  care  in  pen- 
ning them.  So,  also,  they  may  arise  from  accident,  from  chances  against 
which  even  diligent  care  cannot  always  guard.  But  mistake  is  the  most  com- 
mon source  of  such  erroi-s;  and  such  errors  may  arise  from  mistake  of  fact  or 
from  mistake  of  law.  *  *  *  ]f  the  patentee  is  willing  to  eliminate  fiom 
his  claims  ever^'thing  which  later  information  shows  had  been  invented  be- 
fore him,  he  ought  to  be  allowed  to  retain  his  exclusive  right  to  the  residue. 
•  *  *  There  are  cases  where  two  or  more  inventions  are  covered  by  one 
claim,  and  in  such  cases  a  disclaimer  may  be  made  to  expunge  one  of  those 
inventions  from  that  c}aim,  without  disturbing  the  others." 

Mr.  Curtis  says: 

"Specifications  may  also  be  amended  by  another  process, — that  of  filing  a 
disclaimer. — whenever  through  inadvertency,  accident,  or  mistal^e  the  orig- 
inal claim  was  too  broad,  claiming  more  than  that  of  which  the  patentee  was 
the  original  or  first  inventor,  provided  some  material  and  substantial  part  of 
the  thing  patented  is  justly  and  truly  his  own.  *  *  *  In  Seed  v.  Big- 
gins, 8  El.  &  Bl.  755,  771,  the  patentee  *  *  •  entered  a  disclaimer,  de- 
claring: <  For  the  reason  aforesaid  I  do  hereby  disclaim  all  application  of  the 
law  or  principle  of  centrifugal  force  as  being  part  of  my  invention,  or  com- 
prised in  my  claim,  except  only  the  application  of  centrifugal  force  by  means 
of  a  weight  acting  upon  a  presser,  so  as  to  cause  it  to  press  against  the  bob- 
bin, as  described  in  said  specification.'  It  was  held  by  tlie  court  of  Queen's 
Bench,  and  affirmed  by  the  Exchequer  Chamber,  that  this  disclaimer  was  valid, 
and  that,  the  original  specification  being  read  in  connection  with  it,  the  re- 
sult was  a  claim  for  only  the  machine  particularly  described."  Curt.  Pat. 
§§  267,  286. 

In  AUcen  v.  Dolan^  3  Fish.  Pat.  Gas.  197,  the  patent  was  for  an  im- 
provement in  knitting  needles,  and  the  proof  showed  that  the  patentee 
was  the  first  inventor  of  an  improved  latch  needle  with  a  curved  eleva- 
tion which  was  highest  at  the  middle  of  the  groove,  and  with  such  a 
corresponding  elevation  of  the  pivot  that  the  end  of  the  latch  was  de- 
pressed when  it  fell  back  at  that  extremity  of  the  groove  where  the  latch 
of  the  primitive  needle  had  projected  upwards.  The  claim  was  as  fol- 
lows : 

"What  I  claim  as  my  invention*  and  desire  to  secure  by  letters  patent,  is 
the  application  of  a  latch  or  tongue  applied  to  the  hook  of  the  needle  aud  op- 
erated as  herein  described. " 

The  court  says,  (pages  206,  207:) 

'*But  when  the  actual  invention  is  thus  referred  to  this  improvement  alone* 
the  claim  in  the  specification  is  too  broad.  It  states  that  the  invention  con- 
sists in  the  application  of  the  latch  or  tongue  in  connection  with  the  hook  of 
the  needle*  sweeping  freeiy  back  and  forth  upon  the  center  pin.  The  general 
operation  of  a  latch  needle  is  described,  without  any  specific  restriction  to  the 
form  represented  in  the  drawings.     ♦    ♦    *    The  patent  is  therefore  broader 
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than  the  actual  novelty  of  the  invention*  By  a  proper  disclaimer  of  the  in- 
vention of  latch  needles  without  any  such  curvature,  the  patent  would,  how- 
eyer,  be  sustainable  for  the  actual  improvement. " 

In  Myers  Y.  Frame,  8  Blatchf.  446,  the  claim  was  for  "the  employment 
or  use  of  the  deflecting  plates,  E,  E/  one  or  both,"  etc.  Judge  Bijltch- 
FOBD  held  that — 

"The  disclaimer  of  the  use  of  only  one  deflecting  plate  with  the  saw,  and  the 
limitation  thereby  of  the  first  claim  to  the  use  of  the  two  deflecting  plates 
with  the  saw,  was  proper,  and  the  disclaimer  was  in  proper  form." 

In  Taylor  v.  Archery  Id.  315,  the  claim  was  for  "the  use  and  application 
of  glue,  or  glue  composition,  in  the  tubing,  substantially  as  described, 
for  the  purpose  of  making  the  flexible  tubing  gas-tight,  whether  of 
doth,  or  rubber,  or  other  gum."  A  disclaimer,  filed  pendente  lite,  of  that 
part  of  the  claim  "yvhich  claims,  as  an  improvement  in  flexible  tubing 
for  Dluminating  gas,  the  use  and  application  of  glue,  thereby  limiting 
the  claim  to  the  use  and  application  of  glue  composition  in  the  tubing, 
substantially  as  described,"  was  held  to  be  valid. 

In  Tack  v.  Bramhill,  6  Blatchf.  95,  the  claim  was  for  "the  forming  of 
packing  for  pistons  of  steam-engines,  either  in  connection  with  an  India- 
rubber  core  or  without."  It  was  held  that  the  claim  was  equivalent  to 
two  separate  claims, — one  for  the  forming  of  the  roll  with  the  core,  and 
another  for  the  forming  of  the  roll  without  the  core;  that  the  former  was 
new,  but  the  latter  was  old;  and  the  patentee  had  a  right  to  disclaim 
what  was  old  and  retain  what  was  new. 

In  SchiUinger  v.  Ounther,  17  Blatchf.  66,  it  was  held  that  a  disclaimer 
which  took  out  of  the  patent  so  much  thereof  as  claimed  a  concrete  pave- 
ment  made  of  plastic  material  laid  in  detached  blocks  or  sections,  with- 
out interposing  anything  between  their  joints  in  the  process  of  formation, 
and  which  limited  the  claim  to  such  a  pavement  when  free  joints  were 
made  between  the  blocks  by  interposing  tar  paper,  or  its  equivalent,  was 
good.  It  was  held  further,  that  it  was  not  improper,  in  connection 
with  a  disclaimer  of  a  claim,  to  eliminate  or  withdraw  by  the  same  in- 
strument the  parts  of  the  body  of  the  specification  on  which  the  dis- 
claimed claim,  or  part  of  a  claim,  is  founded.  See,  also,  SchUlinger  v. 
Guniher,  14  Blatchf.  162. 

In  Roemer  v.  Neuviann,  26  Fed.  Rep.  102,  the  patent,  for  a  lock,  was 
held  void  for  want  of  novelty,  on  the  ground  that  it  could  not  be  limited 
80  as  to  include  in  the  claim  certain  notches  in  the  end-pieces.  The 
court  said: 

"There  is  no  reference,  in  terms,  either  in  the  specificatien  or  the  claim, 
to  notches  or  recesses  in  the  end-pieces.  The  drawings,  however,  show  the 
end-pieces  formed  with  notches  or  recesses,  and  the  patentee  incidentally  re- 
fers to  a  use  to  which  the  end-pieces  may  be  applied  in  which,  inferentially, 
the  notches  or  recesses  would  be  necessary.  This  falls  far  short  of  making 
the  notches  or  recesses  an  essential  feature  of  the  invention.  It  cannot  be 
doubted  that  the  reference  in  the  specification  is  to  be  treated  merely  as  rec- 
ommendatory of  a  form  of  lock-plate  for  a  specified  use,  such  as  is  shown  in  the 
drawing." 
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After  this  decision  was  reifdered,  the  patentee  filed  a  disclaimer,  dis- 
claiming '4n  the  first  and  second  claims  any  blocks,  B,  that  have  not 
the  notches  formed  in  them  as  shown  in  the  drawing,"  and  thereupon 
asked  for  a  rehearing.  A  rehearing  was  ordered,  Judge  Wallace  observ- 
ing: 

"Such  a  disclaimer  as  has  been  entered  in  this  case  is  sanctioned  by  the  case 
of  Schillinger  v.  Qunther,  17  Blatchf .  66.  The  case  of  HaUes  v.  Stove  Co., 
16  Fed.  Rep.  240,  is  not  analogous  in  its  facts." 

In  Libbey  v.  Glass  Q).,  26  Fed.  Eep.  757,  the  court  says: 
"The  claims  of  the  patent  are  as  broad  as  the  specification,  and  are  not 
limited  to  any  particular  compound.  Since  bringing  salt  the  plaintiff  has 
filed  a  disclaimer  under  the  statute,  in  which  he  limits  his  claim  to  the  gold- 
ruby  compound*  This  the  plaintiif  had  a  right  to  do.  Under  the  authori- 
ties cited  by  the  plaintiff  this  was  a  patent  where  a  part  could  be  properly 
disclaimed.  It  did  not  require  the  importation  of  anything  new  into  the  speci- 
fication, but  simply  the  elimination  of  a  part  of  what  was  originally  claimed." 

See,  also,  SUsby  v.  FooU,  20  How.  386;  HaU  v.  WUes,  2  Blatchf.  194, 
198;  O'Rdllyv.  Marse,15  How.  62, 121;  McOarmick  v.  Seymour,  3  Blatchf. 
209,  222;  Seynumr  v.  McOormicky  19  How.  96, 106;  Singer  v.  Walmdey,  1 
Fish.  Pat.  Cas.  558,  574;  Clock  Go.  v.  Clock  Co.,  4  Ban.  &  A,  121;  Christr 
man  y.  Rumsey,  17  Blatchf.  148,  160;  Cobumv.Schroeder,  19  Blatchf., 
377,  380,  8  Fed.  Rep.  519;  BurdeUv.  Estey,  19  Blatchf.  1,7,3  Fed.  Rep. 
566;  Manufactwring  Cb.v.  Mcmufacturing  Co.,  8  Fed.  Rep.  608,  610;  Tyler 
V.  Galhway,  20  Blatchf.,  445,  447,  12  Fed.  Rep.  567;  Oage  v.  Herring, 
107  U.  8.  640,  646,  2  Sup.  Ct.  Rep.  819;  Brusk  v.  CmdiJL,  22  Blatchf, 
246,  254,  20  Fed.  Rep.  826;  Matthews  v.  Spangeriberg,  20  Blatchf.,  482, 
19  Fed.  Rep.  823;  Sessums  v.  Rxmadka,  21  Fed.  Rep.  124;  Dmbar  v. 
Myers,  94  U.  S.  187;  CaHridge  Co.  v.  Cartridge  Co.,  112  U.  S.  624, 5  Sup. 
Ct.  Rep.  475. 

The  law,  as  established  by  the  foregoing  authorities,  permits  the  com- 
plainant to  save  what  was  really  Faure's  invention.  The  defendants,  in 
opposition  to  this  view,  rely  upon  HailesY.  Stove  Co.,  16  Fed  Rep.  242, 
affirmed,  123  U.  S.  582,  8  Sup.  Ct.  Rep.  262.  There  seems  to  be  a  clear 
distinction  between  that  case  and  the  one  at  bar.  In  that  case  there  was 
nothing  in  the  specification  to  indicate  to  the  public  that  the  invention 
of  the  patentee  was  what  he  sought  to  make  it  by  the  disclaimer.  He 
claimed  ^'a  perforated  fire-pot,"  etc.,  and  when  he  found  that  this  was 
old  he  sought  by  disclaimer  to  limit  his  invention  to  a  particular  kind 
of  fire-pot,  described  for  the  first  time  in  the  disclaimer.  At  page  587, 
123  U.  S.,  and  8  Sup.  Ct.  Rep.  265,  the  supreme  court  say: 

'^A  disclaimer  is  usually  and  properly  employed  for  the  surrender  of  a  sep- 
arate  claim  in  a  patent,  or  some  other  distinct  and  separable  matter,  which 
can  be  exscinded  without  mutilating  or  changing  what  is  left  standing.  Per- 
haps it  may  be  used  to  limit  a  claim  to  a  particular  class  of  objects,  or  even 
to  change  the  form  of  a  claim  which  is  too  broad  in  its  terms ;  but  certainly 
it  cannot  be  used  to  change  the  character  of  the  invention.  And  if  it  requires 
an  amended  specification  or  suplemental  description  to  make  an  altered  claim 
intelligible  or  relevant,  while  it  may  possibly  present  a  case  for  a  surrender  and 
reissue,  it  is  clearly  not  adapted  to  a  disclaimer.  A  man  cannot,  by  merely 
filing  a  paper  drawn  up  by  his  solicitor,  make  to  himself  a  new  patent,  or 
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one  for  a  different  invention  from  that  which  he  has  described  In  hjs  specifi- 
cation. That  is  what  baa  been  attempted  in  this  case.  There  is  no  word  or 
hint  in  the  patent  that  the  invention  claimed  was  a  fire-pot  with  sid^s  grated 
only  half-way,  or  part  of  the  way,  from  the  bottom  towards  the  top,  oi*  that 
such  paitially  grated  sides  have  any  advantage  over  those  grated  all  the  way 
to  the  top.  The  first  claim,  as  modified  by  the  disclaimer,  has  nothing  in  the 
specification  to  stand  upon;  nothing  to  explain  it,  nothing  tofnrnisha  reason 
for  it." 

The  decision  states  no  new  law.  It  is  entirely  in  line  with  the  other 
authorities  cited.  Instead  of  forbidding,  it  would  seem  to  sanction,  a 
disclaimer  in  the  case  at  bar.  The  facts  here  and  in  the  Hailea  Case  are 
wholly  different.  Hardly  one  of  the  criticisms  upon  that  disclaimer  would 
apply  to  a  properly  drawn  disclaimer  here. 

The  part  of  the  invention  which  bona  fide  belongs  to  Faure  is  an  elec- 
trode in  a  secondary  battery  consisting  of  a  support  coated  with  an  in- 
soluble layer  of  active  material  in  the  form  of  a  paint,  paste,  or  cement, 
so  as  to  be  or  instantly  become  spongy,  etc.  It  was  this  that  the  scien- 
tific world  recognised  as  a  discovery  of  great  merit  and  importance.  It 
was  this  that  the  distinguished  Scotch  electrician  regarded  as  "marvel- 
ous.**  And  this  was  the  result  of  Faure's  genius.  No  one  anticipated 
him.  It  is  honestly  his.  What  he  did  not  invent  was  an  electrode,  in 
a  secondary  battery,  coated  with  a  soluble  layer  of  active  material.  Nei- 
ther did  he  invent  an  electrode  on  which  the  active  material  is  applied 
by  "  galvanic  action,  or  chemical  precipitation,  or  otherwise."  The  claim 
is  broad  enough  to  cover  all  {hese  forms  probably,  and  some  of  them  cer- 
tainly. What  he  is  not  fairly  entitled  to  he  wishes  to  give  up,  and  keep 
what  is  certainly  his  own.  He  does  not  seek  to  broaden  his  patent,  but 
greatly  to  restrict  it.  No  one  will  infringe  unless  he  constructs  his  bat- 
tery in  the  one  way  to  which  the  patent  will  be  confined.  This  is  the 
patentee's  way,  and  it  has  many  distinguishing  characteristics  which  dif- 
ferentiate it  from  the  ways  pointed  out  by  others.  The  matter  to  be  re- 
linquished is  distinct  and  separate,  and  can  be  exscinded  without  muti- 
lating what  is  left.  No  amendment  is  necessary.  The  claim,  read  in 
the  light  of  the  description,  is  too  broad.  It  is  sought  to  limit  it.  The 
disclaimer  suggested  will  not  make  a  new  patent,  or  a  different  inven- 
tion. The  invention  is  fully  described  in  the  specification,  and  the  lim- 
ited claim  will  stand  on  that  description.  After  giving  the  subject  the 
most  careful  consideration  it  is  thought  that  Faure  was  the  originator  of 
the  invention  just  described,  and  that  it  would  be  unjust  to  him  to  de- 
clare the  patent  wholly  void,  if  he  is  willing  to  restrict  it  to  what  is  law- 
fuDy  his  own. 

The  fourth  daim,  if  construed  to  cover  the  defendants'  structure,  is 
void  for  want  of  novelty.  It  is  for  a  combination  containing  the  follow- 
ing elements:  Mrstj  a  secondary  battery;  seccmdy  a  series  of  cells;  thirds 
in  cyich  cell  a  pair  of  electrodes,  with  an  active  spongy  layer  thereon; 
fourthj  non-porous  partitions  between  adjacent  cells.  The  specification 
declares  that — 

**  Secondary  batteries,  like  ocdinary  galvanic  batteries,  can  be  made  with  a 
series  of  cells  side  by  side,  or  one  above  the  other,  with  the  intermediate  walls 
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common  to  the  two  adjacent  cells.  In  making  such  batteries  it  Is  advanta- 
geous, and  in  some  cases  essential,  to  apply  a  non -porous  partition  of  rubber  or 
other  suitable  substance  to  the  plates,  so  as  to  cut  off  all  communication  be- 
tween the  cells.  This  combination  of  non-porous  diaphragms  with  the  elec- 
trodes in  such  secondary  batteries  constitutes  a  portion  of  the  invention." 

In  other  words,  the  claim,  if  not  limited  to  the  peculiar  construction 
shown  in  the  specification  and  drawings,  is  for  placing  the  electrodes  of 
a  secondary  battery  in  an  old  form  of  cells.  One  of  the  expert  witnesses 
for  the  complainant  says:  "I  understand  that  the  series  of  cells  described 
in  the  fourth  claim  of  this  patent  is  simply  the  series  of  cells  of  the  Cruik- 
shank  trough  battery  transferred  to  or  used  in  a  secondary  battery." 
Another  of  the  complainant's  experts  testifies  that,  in  his  opinion,  ''the 
claim  covers  substantially  the  use,  in  a  secondary  battery,  of  the  well- 
known  trough  divided  into  cells  by  non-porous  partitions  long  used  in 
primary  batteries,  and  in  which  Paure  has  replaced  the  primary  battery 
electrodes  by  the  secondary  battery  electrodes  of  his  own  construction." 
And,  again,  he  says:"  "The  specification  describes  oneway  in  which  the 
elements  of  the  combination  may  be  constructed,  and  the  language  of  the 
fourth  claim  is  broad  enough  to  cover,  not  only  that  specific  construction, 
but  any  other  construction  substantially  the  same,  by  which  substantially 
the  same  result  is  obtained."  Upon  the  statements  of  the  patent  itself 
without  having  recourse  to  the  many  structures,  which  the  record  discloses, 
containing  a  series  of  cells,  no  novelty  can  be  maintained.  It  is  to  be  ob- 
served that  the  claim  is  not  necessarily  confihed  to  the  Faure  electrodes. 
After  reading  the  specification,  it  may  with  plausibility  be  maintained  that 
the  patentee  was  of  the  opinion  that  invention  was  involved  in  doing  in  a 
secondary  battery  what  had  previously  been  done  in  a  primary  battery. 
He  wished  to  claim  a  series  of  well-known  cells  when  applied  to  a  sec- 
ondary battery.  The  claim  covers,  in  a  secondary  battery,  a  series  of 
cells,  comprising  each  a  pair  of  electrodes,  with  an  active,  spongy  layer 
thereon.  It  is  broad  enough,  therefore,  to  include  the  electrodes  of 
Plants,  and  of  others,  as  well  as  of  Paure.  An  electrician  who  should  place 
a  series  of  Plant6's  couples  into  a  trough,  like  Wallaston's  for  instance, 
divided  into  cells  by  diaphragms,  would  infringe.  But  there  is  obvi- 
ously no  patentable  novelty  in  such  an  arrangement,  especially  in  view 
of  the  fact  that  Plants  had  employed  almost  the  identical  combination. 
In  the  descriptive  memorandum  of  his  patent  (No.  78,897)  Plant6  says: 

"If  it  is  desired  to  connect  several  elements  in  series,  the  plates  them- 
selves can  serve  as  the  walls  of  the  contiguous  troughs,  just  as  in  the  Cruik- 
shank  voltaic  battery. " 

With  the  information  derived  from  the  prior  art  before  him,  the  ar- 
rangement of  the  claim  would  have  been  obvious  to  a  neophyte  in  elec- 
tricity. It  is  not  often  that  a  single-cell  battery  is  utilized  in  the  arts. 
When  a  battery  of  more  power  is  needed,  the  convenient  but  obvious 
arrangement  of  the  fourth  claim  would  suggest  itself  to  any  one  who  has 
sense  enough  to  economize  time,  space  and  money.  Even  if  the  claim 
oould  be  limited  to  Faure's  electrodes,  there  would  still  be.  nothing  of 
which  to  predicate  patentability.     A  mere  aggregation  of  cells,  with  no 
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result  except  such  as  is  derived  from  multiplication,  is  not  sufficient. 
If  Faure  had  omitted  the  fourth  claim,  and  all  reference  thereto,  in  the 
specification,  no  one  else  could  have  obtained  a  patent  for  a  series  of 
Cruikshank  or  Wilkinson  cells  containing  Faure's  electrodes.  Neither 
can  Faure.  No  matter  how  ingenious  a  devise  may  be,  there  is  usually 
no  more  of  the  inventive  faculty  displayed  in  placing  it  in  a  known  se- 
ries than  if  it  were  of  the  simplest  character.  Invention  cannot  be  as- 
serted for  the  aggregation  because  of  the  novel  character  of  the  segregated 
structures.  There  is  no  more  ingenuity  displayed  in  placing  Faure's 
electrodes  in  a  well-known  trough  than  in  placing  there  the  electrodes  of 
some  one  else.  His  invention  was  for  a  new  electrode  in  a  secondary 
battery.  This  he  is  entitled  to,  but  he  is  not  entitled  to  claim  as  new  a 
well-known  construction  of  cells  because  he  puts  his  new  electrodes  into 
them.  It  is  clear  that  a  construction  "of  the  claim,  which  is  broad 
enough  to  cover  the  defendant's  battery,  renders  the  claim  invalid.  Busk 
V.  Fox,  38  Eng.  Law  &  Eq.  1;  Holmes  v.  Alarm  Co.,  33  Fed.  Rep.  254-, 
Hailea  v.  Si&ve  Co.,  123  U.  S.  586,  8  Sup.  Ct.  Rep.  262;  Heating  Co.  v. 
Burds,  121  U.  S.  286,  7  Sup.  Ct.  Rep.  1034;  Baibroad  Co.  v.  Truck  Co., 
110  0.  S.  490,  4  Sup.  Ct.  Rep.  220;  Car  Co.  v.  Car  Co.,  34  Fed.  Rep. 
130. 

A  limited  construction  can,  however,  be  given  the  daim,  which  will 
ren^der  it  valid.  The  defendants'  expert  insists  that  the  claipi  must  be 
confined  to  a  combination  in  which  the  electrodes  are  combiiied  with 
non-porous  partitions  between  adjacent  cells  by  being  applied  thereto. 
The  manner  in  which  this  is  done  is  described  in  the  specification.     It 


**Fig.  6  is  a  cross-section  of  an  electrode  with  non-porous  partition,  having 
the  prepared  plates  secured  on  both  sides,  and  adapted  for  use  in  a  battery 
with  series  of  adjacent  cells.  ♦  ♦  ♦  It  shows  the  arrangement  of  parallel 
plates  formed  with  an  interposed  wooden  board,  x.  This  arrangement  per- 
mits of  employing  thin  sheets  of  lead,  while  securing  at  the  same  time  suffi- 
cient stiffness,  and  affording  means  of  firmly  securing  the  parts,  x,  without 
any  leakage  between  the  adjacent  cells,  formed  on  each  side  of  the  leaden 
plate,  o." 

The  specification  further  states  that  when  the  supporting  plates  are  to 
be  placed  either  parallel  or  in  any  other  position  permitting  of  their  be- 
ing distorted  by  mechanical  strain,  stiffness  may  be  imparted  by  applying 
them  on  wood  or  hard  rubber  non-porous  boards,  so  as  to  prevent  any  liquid 
passing  from  one  cell  to  another.  The  boards  of  these  compound  supports 
have  edges  fitted  with  india-rubber,  in  order  to  render  the  cells  perfectly 
liquid  tight.  It  is  argued  with  force  and  plausibility  that  it  was  the  in- 
tention of  the  patentee,  as  shown  by  these  extracts  from  the  specification, 
to  cover  only  his  special  construction,  the  novel  feature  of  which  is  the 
non-porous  partition  with  which  the  electrodes  are  combined,  and  to  which 
they  are  applied.  It  is  asserted  that  this  intention  is  rendered  more 
certain  by  an  examination  of  the  file-wrapper,  where  it  is  still  more 
clearly  disclosed;  and  that  nowhere  in  the  specification  is  there  a  descrip- 
tion of  the  apparatus  as  constructed  by  the  defendants.     In  view  of 


Digitized  by 


Google 


140  FEDERAL  BEPOBTEB,  Vol.  38. 

these  facts,  and  because  the  patentee,  in  effect,  disclaimed  the  construc- 
tion sought  to  be  placed  upon  the  claim  by  the  complainant;  it  would 
seem  that  the  defendants'  construction  has  much  in  reason  and  author- 
ity to  support  it,  and  is  the  more  rational  of  the  two.  So  construed,  the 
defendants  do  not  infringe  the  claim. 

The  patent  granted  to  Joseph  Wilson  Swan,  February  17, 1885,  (No. 
312,599,)  is  for  an  improvement  in  secondary  batteries.  The  applica- 
tion was  filed  January  18,  1882.  The  object  and  aim  of  the  patentee 
was  the  production  of  plates  having  surfaces  more  suitable  for  holding 
the  active  material.  In  carrying  out  this  idea  he  prepares  plates  with 
perforations,  cells  or  holes  extending  through  the  plates,  in  which  the 
active  material  is  packed.     He  says: 

"It  should  be  understood  that  the  form  of  the  cells  may  be  greatly  varied 
without  departing  from  tlie  principle  of  my  said  invention,  the  object  being 
to  obtain  an  Interstitial  construction  of  plate  capable  of  affording  a  very  large 
amount  of  acting  surface  in  a  small  compass,  and  to  prevent  the  coating  of 
oxide  or  spongy  lead  from  falling  away  from  the  plate,  as  it  would  from  a 
plain  vertical  surface,  unless  held  in  position  by  some  material  external  to  the 
said  coating." 

The  claim  is; 

^'A  perforated  or  cellular  plate  for  secondary  batteiies,  having  the  perfora- 
tions or  cells  extending  through  the  plate,  and  the  active  material,  or  material 
to  become  active,  packed  in  the  said  perforations  or  cells,  substantially  as  de- 
scribed." 

The  specification  states  that  the  patentee  has  obtained  a  patent  in 
Great  Britain  for  the  same  invention,  dated  May  24, 1881.  It  is  argued 
that  this  all^ation  carried  the  invention  back  to  the  date  of  that  patent, 
although  the  patent  itself  has  not  been  introduced  in  evidence.  No 
authority  is  produced  to  sustain  this  contention.  Being  a  mere  declara- 
tion, unsupported  by  proof,  it  is  thought  that  it  cannot  be  accepted  as  the 
date  of  the  invention,  which,  in  the  absence  of  6ther  proof,  must  be  taken 
as  of  the  date  of  the  application,  January  18, 1882.  The  advantages  of 
a  plate  constructed  in  the  manner  described  are  well  summarized  by  Sir 
William  Thompson.     He  says: 

**The  making  of  the  support-plates  perforated  to  receive  the  active  oxide 
has  great  advantage  over  making  them  with  mere  grooves  or  roughenings, 
because  it  supers^es  the  necessity  for  felt  or  cloth  to  prevent  the  active  ma- 
terial from  falling  off.  ♦  ♦  ♦  I  have  found  the  oxide  very  liable  to  crack 
away  and  fall  off  when  merely  placed  in  grooves  or  pressed  into  hollows  of  a 
roughened  plate.  When  pressed  into  perforations  they  remain  very  securely 
attached,  forming,  as  it  were,  'livets.'  ♦  *  ♦  Even  with  bad  usage  it  is 
a  rare  accident  that  one  of  the  oxide  *  rivets  *  breaks  and  falls  out.  The  per- 
forated plates  have  also  the  great  advantage  of  extending  the  area  of  electric 
communication  between  the  contiuous  metallic  conduclor  and  the  spongy  or 
porous  material,  and  so  minimizing  the  electric  resistance.  The  application  of 
the  oxide  in  the  form  of  numerous  mutually  detached  parts  separately  held  by 
the  perforations  had  also  a  great  advantage  in  almost  annulling  the  warping 
or  fracturing  effects  of  the  expansion  and  contraction  produced  by  the  changes 
of  oxidation  to  which  the  active  material  is  exposed  in  the  charging  and  dis- 
charging of  the  battery." 
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In  view  of  these  facts,  there  is  no  difficulty  in  deciding  that  an  elec« 
trode  so  constructed  was  patentable.  The  invention  is  a  simple  one,  but 
something  more  than  mechanical  skill  was  required.  Indeed,  the  ex- 
perts on  both  sides  agree  that  such  an  electrode  has  marked  and  peculiar 
advantages. 

It  is  insisted  that  the  patent,  as  issued,  is  an  unlawful  expansion  of  the 
original  application,  and  therefore  within  the  rule  of  Railway  v.  Sayles^ 
97  U,  S.  568.  The  argument  is  based  upon  the  assumption  that  in  the 
original  specification  the  patentee  nowhere  describes  electrodes  with  per- 
forations extending  through  the  plates,  and  that  it  was  not  until  March 
24, 1882,  that  he  mentioned  a  perforated  plate.  The  complainant  de- 
nies this,  and  asserts  that  Figs.  1  and  2  in  the  patent,  as  issued,  are 
identical  with  these  figures  in  the  original  drawings.  Positive  proof  of 
this  statement  has  not  been  found,  but  the  presumption  that  it  correctly 
states  the  fact  is  very  strong.     The  original  specification  states  that — 

"The  plate  shown  in  Figs.  1  and  2  is  constructed  with  cells  or  cavities,  a,  for 
the  reception  and  retention  of  sponffj  lejid.  *  ♦  ♦  The  cells  may  be  closed 
on  one  side,  as  shown  at  c,  in  Fig.  z." 

The  only  rational  construction  would  seem  to  be  that,  as  the  last  fig- 
ure showed  the  cells  closed  on  one  side,  the  two  others  showed  them  not 
close'"  but  open  through  the  plate.  It  must  also  be  assumed  that  the 
officials  of  the  patent-office  performed  their  duty,  and  did  not  permit 
a  fraud  to  be  perpetrated  by  the  alteration  of  the  drawings.  There 
is  absolutely  no  proof  that  such  alterations  were  made,  and,  if  the  mem- 
oranda of  the  file- wrapper  can  be  relied  upon  for  any  purpose,  they  show 
that  the  original  drawings  were  in  the  office  at  the  time  the  claim  for  a 
perforated  plate  was  presented,  and  long  ailer wards. 

The  question,  therefore,  is  whether  there  is  anything  in  the  art  prior 
to  January  18,  1882,  which  anticipates  the  claim,  or  renders  it  invalid. 
The  English  patent  granted  to  John  S.  Sellon  does  not  anticipate,  for 
the  reason  that,  though  dated  September  10, 1881,  it  was  not  sealed  un- 
til March  10,  1882,  after  the  filing  of  Swan's  application.  It  was  not 
made  patent  to  the  public,  therefore,  until  March  10,  1882.  Smith  v. 
Goodyear,  93  U.  8.  486,  498;  BlisB  v.  Merrill,  33  Fed.  Rep.  39,  40;  Sie- 
mens  v.  SeBers,  123  U.  S.  276,  283,  8  Sup,  Ct.  Rep.  117.  But  the  evi- 
dence of  Prof.  Asahel  K.  Eaton,  if  it  does. not  amount  to  a  complete 
anticipation,  so  narrows  the  field  of  invention  that  nothing  remains  of 
which  to  predicate  patentable  novelty.  It  is  thought,  however,  that  as 
to  some  of  the  electrodes  made  by  him  there  can  be  no  doubt  that  they 
fully  anticipate  Swan's  daim.  If  made  now  for  the  first  time  they  would 
infringe;  being  made  before  the  application,  they  anticipate.  Cook  v. 
Tod  Cb.,  4  Sup.  Ct.  Rep.  4;  Peters  v.  Manvfactwring  Co.,  21  Fed.  Rep. 
319;  affirmed,  9  Sup.  Ct.  Rep.  389,  (March  6, 1889.)  Prof.  Eaton  tes- 
tifies that  in  1881,  and  certainly  prior  to  August,  1881,  he  made  ex- 
periments in  secondary  batteries,  using  perforated  lead  plates  for  the 
electrodes.  He  finally  adopted  th^m,  considering  them  preferable  to 
others  tried  by  him.  These  plates  were  perforated  by  means  of  a  belt 
punch,  which  cut  out  small  discs  varying  from  a  quarter  to  five-eighths 
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of  an  inch  according  to  the  size  of  the  plates.  Lead  sponge  previously 
prepared  was  then  precipitated  upon  both  sides  of  the  plate  so  as  to  cover 
both  surfaces  and  fill  the  perforations.     He  says: 

''I  afterwards  adopted  one  of  the  methods  which  I  had  tried,  where  I  used 
two  perforated  plates  with  the  sponge  deposited  upon  one  or  both  of  them, 
and  the  two  plates  put  together,  so  as  to  retain  the  sponge  between  them,  the 
sponge  filling  the  pertomtions.  This  made  one  electrode.  The  other  elec- 
trode was  made  with  two  similar  perforated  plates,  the  peroxide  being  made 
into  a  paste  with  sulphuric  acid  and  water,  and  pasted  upon  each  side  of  a 
piece  of  asbestos.  This  was  put  between  the  two  perforated  plates,  and 
pressed  down,  so  that  the  paste  covered  the  whole  surface  of  each  half  plate, 
and  filled  the  perforations.  Some  of  these  plates  were  perforated,  so  as  to 
leave  a  burr  projecting  in  one  direction,  which  aided  in  the  retention  of  the 
paste;  the  two  burred  surfaces  being  outside.  This  provided  an  enlarged  eel* 
lular  cavity." 

In  July,  1881,  he  made  another  battery,  with  the  assistance  of  one 
George  Farrington,  who  corroborates  him  in  part  as  to  its  construction. 
This  battery  was  made  by  spreading  the  described  paste  upon  either 
cloth  or  asbestos,  and  inclosing  it  between  two  perforated  plates  of  lead. 
The  perforations,  in  the  absence  of  a  proper  tool,  were  made  with  a  knife. 
This  formed  one  element.  The  other  element  was  made  by  precipitat- 
ing lead  sponge  upon  one  surface  of  a  similarly  prepared  plate,  and  cov- 
ering it  with  another  plate,  so  as  to  make  one,  folded  together  at  the 
edge.  The  paste  was  minium,  mixed  with  sulphuric  acid  and  water. 
This  paste  filled  the  perforations  in  the  plates.  Prof.  Eaton  also  made 
electrodes  by  coating  with  a  similar  paste  a  frame-work  of  woven  lead 
wire.  The  batteries  thus  constructed  by  him  were  charged,  and  worked 
successfully.  Besides  Farrington,  he  is  corroborated  by  Mr.  Sleeper, 
who  assisted  in  the  construction  of  the  batteries  of  August,  1881,  by 
punching  holes  in  regular  order  in  the  leaden  plates.  And  Sleeper  is, 
in  turn,  corroborated  by  entries  made  at  the  time  in  his  diary,  which 
also  contains  rough  drawings  of  the  perforated  leaden  plates.  No  evi- 
dence is  offered  by  the  complainant  which  at  all  conflicts  with  the  verity 
of  these  statements.  As  before  observed,  the  court  is  not  permitted  to 
reject  the  evidence  of  unirapeached  and  respectable  witnesses,  when  they 
are  corroborated,  and  there  is  nothing  to  cast  a  doubt  upon  the  truth  of 
their  statements.  Upon  this  evidence,  therefore,  the  first  Swan  patent 
must  be  declared  invalid. 

The  second  patent  granted  to  Joseph  Wilson  Swan  is  dated  May  26, 
1885,  (No.  318,828.)  The  application  was  filed  May  3,  1883.  The 
claim  is  as  follows: 

"In  a  battery  plate  or  electrode  composed  of  a  conducting  support,  combined 
with  active  material,  the  support  in  the  form  of  a  plate  with  angular  or  equiv- 
alent holes,  cells,  or  perforations  extending  through  the  same,  and  separated 
from  one  another  by  webs,  walls,  or  partitions  of  uniform  cross-section,  the 
active  material  being  placed  in  said  holes,  cells,  or  perforations,  substan- 
tially as  set  forth." 

This  would  seem  to  be  for  the  same  subject-matter  covered  by  the 
first  patent  to  Swan.     It  is  conceded  that  the  alleged  invention  is  de- 
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scribed  and  shown  in  the  first  patent.  The  only  difference  suggested  is 
that  the  second  patent  is  for  a  more  limited  subdivision  of  the  same  gen- 
eral invention.     The  patentee,  in  the  specification,  states: 

''It  should  be  observed  that  I  do  not  claim  herein  broadly  the  use  of  plates 
provided  with  holes  or  perforations  extending  through  the  same,  and  having 
the  active  material,  or  material  to  become  active,  held  in  such  holes  or  perfo- 
rations, as  this  forms  the  subject-matter  of  patent  granted  to  me  on  the  17th 
day  of  February,  1885,  numbered  312,599." 

One  of  the  complainant's  experts,  after  stating  his  understanding  of 
the  first  patent,  says  of  the  patent  in  hand:  ^'It  has  a  specific  claim, 
— a  daim  rendered  specific  by  its  limitation  to  uniform  webs,  walls,  or 
partitions  separating  the  perforations  from  each  other."  Another  of  the 
complainant's  experts  says  that  his  understanding  is  that  the  second  pat- 
ent covers  plates  or  electrodes  such  as  are  described  in  the  first  patent, 
''with  the  additional  limitation  that  the  webs,  walls,  or  partitions  be- 
tween the  cells  shall  be  of  substantially  uniform  cross-section."  It  will 
be  observed  that  the  drawing  of  the  first  patent  shows  a  plate  made  in 
exact  accordance  with  this  limitation,  and  the  specification  states  that 
the  form  of  the  cells  may  be  greatly  varied  without  departing  from  the 
principle  of  the  invention.  Even  if  the  second  patent  can  be  distin- 
guished from  the  first  in  the  particular  stated  by  the  experts,  it  is  en- 
tirely clear  that  the  difference  pointed  out  is  wholly  insufiScient  to  sus- 
tain an  invention.  After  the  first  patent  there  was  absolutely  no  room 
for  the  second  patent;  which,  upon  the  most  favorable  construction  for 
the  complainant,  simply  claims  an  arrangement  which  any  one  who  had 
sense  enough  to  make  the  perforations  at  all  would  most  certainly  adopt. 
When  a  patent  has  been  granted  for  a  plate  containing  rows  of  holes, 
another  patent  cannot  be  granted  for  the  same  plate  containing  uniform 
rows  of  boles.  Neither  can  there  be  anything  patentable  in  the  mere 
shape  of  the  holes.  A  patent  for  a  device  containing  round  holes  will 
preclude  a  subsequent  patent  for  the  same  device  with  square  or  trian- 
gular holes.  Manufacturing  Co.  v.  Bushing  Co.,  31  Fed.  Rep.  76,  79. 
Especially  is  this  so  when  the  applicant  is  confronted  with  his  own  ex- 
press declarations  that  the  shape  is  wholly  immaterial.  It  is  not  neces- 
sary to  consider  whether  a  valid  patent  can  be  obtained  for  an  invention 
described,  but  not  claimed,  by  the  applicant,  in  a  prior  patent  issued 
to  him;  the  application  for  the  second  patent  being  filed  before  the  first 
patent  issues.  That  is  not  this  case.  Swan  describes  no  invention  in 
the  first  patent  which  is  not  covered  by  the  claim  of  that  patent.  What 
is  not  claimed  is  not  patentable. 

It  follows,  therefore,  that  the  complainant,  upon  filing  a  disclaimer 
limiting  the  first  daim  of  the  Faure  patent  to  an  electrode  of  a  second- 
ary battery  to  which  the  active  layer  is  applied  in  the  form  of  a  paint, 
paste,  or  cement,  insoluble  in  the  electrolytic  liquid,  is  entitled  to  a  de- 
cree for  an  injunction  and  an  accounting  upon  the  daim  as  thus  lim- 
ited, but  without  costs. 
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The  Brembna  v.  Card. 

(Distriet  Court,  D.  South  Carolina,    February  35, 1889.) 

Admiralty— Praottcb— Attachment. 

The  forty-seventh  rale  in  admiralty  abolishes  imprisonment  for  debt  on  ad- 
miralty process  in  all  cases  where  by  the  law  of  the  state  where  the  court  is 
held  imprisoument  for  debt  has  been  abolished  in  similar  cases.  Rule  d  pro- 
vides that  in  admiralty  suits  in  personam  the  mesne  process  may  be  by  a  sim- 
ple warrant  of  arrest  of  the  defendant  in  the  nature  of  a  capias,  or  with  a 
clause  therein  "that,  if  he  cannot  be  found, "  to  attach  his  goods.  Held,  that 
this  clause  does  not  mean  "found  for  the  purpose  of  arrest,"  so  as  to  justify 
an  attachment  in  a  case  where  defendant  is  actually  within,  and  a  resident  of, 
the  district,  but  cannot  be  arrested  because  of  the  state  law. 

In  Admiralty.     Question  reserved. 
Barker,  OiMand  <fc  Fltz  Simcww,  for  libelant. 
L  N.  Nathans^  for  respondent. 

SiMONTON,  J.  In  this  case  a  monition  with  warrant  of  arrest  was  is- 
sued, with  this  qualification:  "In  conformity  with  rule  2  of  the  supreme 
court  in  admiralty."  Afterwards,  it  appearing  that  the  respondent  was 
within  this  jurisdiction,  and  had  been  served  with  the  monition,  and 
was  actually  present  in  court  ready  to  answer,  so  much  of  the  order  as 
directed  his  arrest  was  rescinded,  and  the  question  was  reserved  as  fol- 
lows: "Whether  in  a  case  like  this,  in  which  the  defendant,  being  within 
the  jurisdiction,  and  served  with  process,  and  under  the  state  law  of  force 
in  this  court,  cannot  be  held  in  arrest,  or  made  to  give  bail,  it  can  prop- 
erly be  said  that  *he  cannot  be  found'  for  the  purposes  of  arrest  and 
therefore  an  attachment  can  issue  against  his  goods. "  Counsel  have  been 
heard  on  this  question  so  reserved.  There  can  be  no  doubt  that  the  war- 
rant of  arrest  was  rightfully  rescinded.  The  forty-seventh  rule  in  admi- 
ralty abolishes  imprisonment  for  debt  on  process  issuing  out  of  the  admi- 
ralty court  in  all  cases  where  by  the  law  of  the  state  where  the  court  is 
held  imprisonment  for  debt  has  been,  or  shall  be,  abolished  upon  simi- 
lar or  analogous  process  issuing  out  of  the  state  court.  A  person  is  im- 
prisoned for  debt  who  is  arrested  on  mesne  as  well  as  final  process.  If 
arrested  on  mesne  process,  he  is  held  in  the  custody  of  the  court  until 
he  gives  bail.  When  released  on  bail,  he  remains  in  the  custody  of  the 
bail,  subject  to  arrest  by  the  bail,  and  surrender  into  the  custody  of  the 
court,  at  the  option  of  the  bail.  He  remains  in  custody,  the  bail  being 
substituted  for  the  sheriff  or  marshal.  Stevens  v.  Mee(U,  1  Mill,  Const. 
318;  G/orer  v.  Ooniillion,  2  Rich.  Law,  654;  Code  Civil  Proc.  S.  C. 
§§  209,  210.  In  South  Carolina  "no  person  shall  be  imprisoned  for  debt 
except  in  cases  of  fraud."  Const,  art.  1,  §  20.  The  Code  of  Civil  Pro- 
cedure, §  200,  provides  for  arrest  on  warrant  in  six  cases.  The  first  four 
cov^  cases  of  fraud  eo  nomiM]  the  fifth  provides  for  the  arrest  of  an  ab- 
sconding debtor  though  the  debt  be  not  yet  due;  the  sixth  authorizes  ar- 
rest in  an  action  for  the  recovery  of  damages  in  a  cause  of  action  not  aria- 
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ing  out  of  contract,  when  the  debtor  is  about  to  remove  from  the  state,  or 
when  the  action  is  for  injury  to  person  or  character  or  for  the  wrongful 
taking,  detaining,  or  converting  property.  Imprisonment  for  debt  being 
thus  abolished  in  all  cases  but  that  of  fraud,  and  there  being  no  fraud  al- 
leged in  this  case^  the  warrant  of  arrest  should  not  issue. 

The  question  remains,  if  the  person  of  the  respondent  cannot  be  ar- 
rested, may  his  goods  be  attached,  although  he  himself  is  within  the  ju- 
risdiction, at  his  place  of  residence  or  of  business,  and  actually  served 
with  process?  The  object  of  all  process  is  to  bring  the  defendant  into 
court  where  he  may,  if  he  chooses,  be  heard  in  his  own  behalf,  and  the 
issues  between  him  and  the  party  complaining  may  be  finally  decided. 
There  are  two  forms  of  process, — ^the  monition  for  suits  in  personam,  and 
the  warrant  of  arrest  for  suits  in  rem.  The  latter  attaches  the  impersonal 
thing,  reSy  and  is  usually  accompanied  'by  a  monition  directed  to  any 
one  interested, — notice  to  the  world.  Ben.  Adm.  §  434.  Where  in  suits 
171  personam  the  simple  monition  is  issued,  it  is  the  duty  of  the  marshal 
to  serve  the  respondent  personally.  Id.  §  421.  But  frequently  the  re- 
spondent is  a  transient  person,  or  the  libelant  wants  some  security  from 
him  to  respond  to  his  demand  by  payment.  The  courts  of  admiralty 
exercised  in  these  cases  the  powers  similar  to  those  which  the  courts  of 
law  exercised,  and  ordered  the  arrest  of  the  respondent,  who  could  release 
himself  by  giving  bail  for  appearance,  and,  after  appearing  by  giving 
bail,  to  the  action.  As  we  have  seen,  this  practice  has  ceased  in  this 
court  under  the  rule  47  in  admiralty,  except  in  cases  of  fraud  or  fraudu- 
lent practice,  and  certain  other  cases  stated  above.  But,  in  addition  to 
the  simple  monition,  and  to  the  warrant  of  arrest  thereon,  there  was  fur- 
ther process  against  the  defendant,  with  the  same  intent  and  purpose, 
however,  to  enforce  an  appearance  and  submission  to  the  jurisdiction;  that 
is,  by  attaching  his  goods,  and,  if  there  be  none,  his  credits.  In  the 
form  given  by  Benedict,  page  638,  the  warrant  authorizes  this  attach- 
ment as  the  alternative,  "if  the  defendant  cannot  be  found  in  your  dis- 
trict." And  at  section  426  he  says  "  it  is  the  duty  of  the  marshal  to  ar- 
rest the  party  if  he  can  be  found  in  his  district,  and  he  has  no  right  to 
attach  goods,  etc.,  before  he  has  endeavored  to  find  the  party  himself. 
*  *  *  The  marshal  should  by  no  means  by  devoting  lime  to  a  fruit- 
less search  for  the  defendant  lose  the  opportunity  of  attaching  his  prop- 
erty." This  process  by  attachment  is  of  ancient  usage  in  admiralty,  and 
is  sanctioned  by  courts  of  the  highest  authority.  Manro  v.  Almeida^  10 
Wheat.  473;  NavigaUm  Co.  v.  Bank,  6  How.  844;  MUer  v.  U.  S.,  11 
Wall.  287;  Bauysscm  v.  Miller,  Bee,  186;  McOrath  v.  Candalero,  Id.  64; 
Ben.  Adm.  §  431  d  seq]  Atkins  v.  Disintegrating  Co.,  18  Wall.  304. 

The  question  is,  is  this  process  by  attachment  an  original  proceeding 
issuing  out  of  the  court,  just  as  a  monition  or  warrant  of  arrest  issues,  or 
is  it  an  alternative  process,  to  be  used  as  a  substitute  for  the  warrant  of 
arrest,  in  case,  and  only  in  case,  the  defendant  be  absent,  or  cannot  be 
found  personaJly  to  be  served  ?  Can  it  be  used  when  the  defendant  is 
present,  comes  into  court,  appears,  and  offers  to  put  in  his  answer?  As 
we  may  see  by  the  authorities  above  quoted,  this  proceeding  by  attach- 
v.38p;no.2— 10 
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ment  is  derived  from  the  civil  law.  It  may  be  of  interest  to  inquire  what 
was  the  mode  of  using  it  under  that  law.  By  the  oldest  monument  of 
the  Roman  law — the  Twelve  Tables — the  provision  made  for  a  suit  is  by 
citing  the  party.  "  Go  immediately  with  the  person  who  cites  you  be- 
fore the  judge."  "If  the  person  cited  endeavors  to  escape  from  you,  or 
puts  himself  in  a  position  of  resistance,  you  may  seize  his  body."  "But 
if  the  person  cited  find  a  surety,  let  him  go."  Coop.  Just.  app.  1, 
p.  656,  1st  table.  In  the  Institutes,  tit.  4,  "De  in  Jus  Vocando,"  we 
find: 

'*Faulus,  libro  1,  Edictum,  says:  Satis  poente  subire  eum.  Si  non  defend- 
atur  et  latitet  certum  est  quod  tnittatur  adversarius  in  possessionem  bonorum 
ejus.  Sed  si  aditum  ad  se  proestet  aut  ex  publico  conspiceatur  recte  in  jus 
vocari  licere."    1  Corp.  Jur.  Civ.  (Ed.  Kriegel,)  p.  81,  §  19. 

We  thus  see  that  under  the  Roman  law  the  first  step  in  a  suit  was  to 
cite  the  defendant.  That  if  he  obeyed  the  citation  well  and  good.  If  he 
resisted  or  attempted  to  escape  he  could  be  seized,  and  made  to  give  se- 
curity. If  he  concealed  himself,  his  goods  could  be  taken.  Evidently, 
under  the  civil  law,  attachment  of  goods  on  mesne  process  was  used  only 
as  an  alternative  in  case  defendant  was  absent  or  concealed  himself. 
Judge  Bee  disciissing  the  right  to  issue  an  attachment  in  the  court  of  ad- 
miralty, in  McGi^aih  v.  Candalero^  Bee,  64,  says: 

"  The  object  of  the  attachment  is  to  secure  redress  out  of  the  property  of  the 
party  when  you  cannot  get  at  his  person.  If  he  comes  in  time  and  gives  se- 
curity his  property  may  be  discharged. " 

What  he  means  by  "get  at  his  person"  appears  from  the  authority  he 
uses.  Clarke,  Praxis,  which  he  quotes  with  approval  in  Bouysson  v.  AKIr 
fer,  Bee,  187,  says: 

"If  he  is  out  of  the  kingdom,  or  so  absconds  that  he  cannot  be  arrested,  then 
bis  goods  may  be  attached." 

2  Browne,  Civil  &  Adm.  Law,  434,  quoted  in  Aikma  v.  Dmntegrating  Cb. , 


"Let  us  lastly  suppose  that  a  person  against  whom  a  warrant  has  issued  can- 
not be  found,  or  that  he  lives  in  a  foreign  country,  here  the  ancient'proceed- 
ings  of  the  admiralty  court  provided  an  easy  and  salutary  remedy.  «  *  * 
The  goods  of  the  party  were  attached  to  compel  his  appearance." 

This  was  the  practice  in  admiralty  when  the  practice  act  of  1789  was 
adopted.  AtMiis  v.  Disintegrating  Oo,^  mpra.  The  supreme  court,  pre- 
scribing rules  for  the  admiralty,  in  rule  2  says:  In  suits  in  persomam,  the 
mesne  process  may  be  by  a  simple  warrant  of  arrest  of  the  person  of  the 
defendant  in  the  nature  of  a  cajnaSy  or  by  a  warrant  of  arrest  of  the  per- 
son of  the  defendant,  with  a  clause  therein,  "that  if  he  cannot  be  found," 
to  attach  his  goods,  etc.  Rule  47  authorizes  bail  to  be  taken  in  those 
cases  only  in  which  it  is  required  by  the  laws  of  the  state  where  the  arrest 
is  made  upon  similar  oransdogous  process,  and,  as  we  have  seen,  abolishes 
imprisonment  for  debt,  either  on  mesne  or  final  process.  It  is  argued 
wiUi  much  force  that  the  words  of  the  second  rule,  "  if  he  caiinot  be  found, " 
mean  "if  for  any  reason  he  cannot  be  arrested," — "found  for  the  purpose 
of  arrest."    And  this  view  is  sustained  by  Judge  Lowell  in  Insurance 
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Go.  V.  Nichersoriy  2  Low.  310.  Judge  Lowell  bases  his  decision  upon  a 
rule  of  Judge  Sprague,  in  the  district  court,  which  prescribes  that,  if  the 
defendant  cannot  be  arrested,  the  attachment  may  issue.  '  But  this  either 
assumes  the  construction  of  the  second  rule  to  be  as  is  contended  for,  or 
it  assumes  that  it  is  ccuus  omissus  in  the  supreme  court  rules,  and  there- 
fore the  district  court  rule  was  made  pursuant  to  rule  46  of  the  supreme 
court.  It  is  a  sufiEicient  answer  to  the  last  supposition  that  we  have  no 
rule  in  this  district  like  Judge  Sprague's  rule.  There  are  two  objections 
to  the  construction  of  rule  2  contended  for.  The  words  "  cannot  be  found  '^ 
have  a  technical  meaning.  When  an  officer,  under  the  mandate  of  the 
court,  is  instructed  to  serve  process,  or  a  rule,  or  subpoena,  and  after  due 
diligence  he  cannot  find  the  defendant,  or  in  some  cases  cannot  find  him, 
or  ascertain  his  place  of  residence  or  business,  the  return  he  makes  is 
"won  est  inreniiw," — ^** cannot  be  found," — that  is  to  say,  cannot  be  gone  to, 
— met  with;  and  this,  when  the  process  may  demand  personal  service,  or 
copy  left,  as  well  as  the  arrest  of  defendant.  Again,  attachment  of  prop- 
erty on  mesne  process  is  a  severe  measure.  It  sequestrates  goods  before 
proof  and  judgment.  Can  it  be  used  unless  the  defendant  is  in  some  sort 
of  default,  or  unless  justified  by  extreme  necessity?  If  a  defendant  ab- 
sconds, or  conceals  himself,  thus  avoiding  process,  his  goods  are  taken  to 
force  his  appearance,  and  when,  thus  forced ,  he  appears,  he  is  put  on  terms, 
or  else  he  may  again  abscond.  If  he  is  absent  from  the  jurisdiction, 
and  has  property  within  it,  the  court,  favoring  its  own  citizens,  and  so- 
curing  them  a  remedy  in  their  own  home,  allows  his  property  to  be  at- 
tached so  as  to  enforce  his  appearance.  And  as  he  is  a  transient  person, 
and  may  remove  his  property  as  well  as  himself,  even  after  he  comes  in 
and  appears,  he  also  is  put  on  terms.  So  with  a  corporation, — an  ab- 
straction,— as  it  cannot  be  served  or  held  as  a  person,  its  property  is  at- 
tached to  enforce  appearance,  and  held  or  bonded  to  enforce  relief.  All 
of  these  reasons  fail  when  we  come  to  a  demand  against  a  resident,  sur- 
rounded by  his  family,  having  his  home  and  his  place  of  business  within 
the  jurisdiction.  He  is  almost  within  the  curtilage.  He  is  in  no  default. 
He  makes  no  delay.  He  presents  himself  at  the  call  of  the  court,  ofiers 
his  defense,  submits  to  its  jurisdiction.  Why  should  he  be  amerced  of 
his  goods,  be  compelled  to  secure  a  demand  not  proved,  in  advance  of 
proof,  and  be  forced  to  redeem  his  property?  The  progress  of  this  age 
has  exempted  the  person  from  arrest,  if  the  defendant  be  innocent  of 
fraud.  .The  exemption  may  become  absolutely  useless,  may  well  become 
oppressive  to  him,  if  it  be  the  occasion,  the  excuse,  the  reason,  for  the 
sequestration  of  his  estate. 

There  is  another  view  of  this  subject  which  seems  to  have  weight.  It 
will  be  noted  that  these  rules  of  practice  are  made  by  the  supreme  court 
under  the  authority  of  the  act  of  congress  of  8th -May,  1792,  (1  St.  at 
Large,  276,)  and  that  they  have  the  force  of  law;  that  rule  2  makes  pro- 
vision for  a  warrant  of  arrest  of  the  person,  and  is  the  authority  for  is- 
suing such  a  warrant;  that  it  deals  with  this  subject  only;  and  that  in 
so  dealing  with  it,  it  provides  for  an  attachment  in  the  case  of  the  issu- 
ance of  a  warrant  of  arrest,  and  the  inability  to  serve  it  because  the  de- 
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fendant  cannot  be  found.  In  other  words,  the  attachment  calls  for  its 
predicate  the  issuance  of  th^  warrant  of  arrest,  and  the  failure  to  find  the 
defendant.  It  may  be  that  the  right  to  issue  the  attachment  depends  as 
much  upon  the  right  to  issue  and  the  issuance  of  the  warrant  of  arrest 
as  it  depends  upon  the  failure  to  find  the  defendant.  If  this  be  so,  and 
the  warrant  of  arrest  cannot  issue,  the  attachment  cannot  be  used.  See 
Chiesa  v.  QmoveTy  86  Fed.  Rep.  834«  The  motion  to  rescind  the  warrant 
of  attachment  is  granted. 


The  Pibtro  Q.' 

SCHXAFUNO  V.  Two  HUNDRED  AND  ThREE  THOUSAND  ThBKB  HuNDBBD 

AND  Ninety-Two  Kiloqrabcmes  of  Sgraf^Iron. 

ScHULZ  t;*  The  PrET^o  Qt. 

(IH^Hct  Cmri,  8.  D.  Nm  York.    March  6, 1889.) 

1.  Shipping— Carriage  of  Goods— Bnx  of  Lading— Shobtagb. 

When  the  bill  of  lading  states  "weight  unknown,"  in  the  absence  of  proof 
of  the  weight  shipped  on  a  vessel,  other  than  the  recitals  of  the  bill  of  lading, 
and  a  weighmaster's  certificate,  the  vessel  cannot  be  held  for  shortage. 

Sl  Same— Separate  Conbighmbntb—Dutt  of  Mabtbb. 

A  vessel  shipped  two  consignments  of  scrap-iron;  the  master  apprehended 
shortage  in  weight,  but  did  not  keep  the  lots  distinct;  and,  discharging  in  the 
inverse  order  of  receiving,  delivered  first  to  one  consignee  his  exact  weight, 
leaving  a  large  shortage  to  fall  on  the  other  Eeld,  that  it  was  the  master's 
duty  to  have  kept  the  lots  separate,  or  else  to  take  security  before  delivering 
the  whole  weight  to  the  first  consignee,  that  he  would  make  good  his  propor- 
tion of  any  deficiency  in  the  whole  bulk;  and  that  the  ship  was  liable,  as  for 
a  misdelivery,  in  delivering  to  the  first  consignee  more  than  his  proportion  of 
tiie  whole  weight  shipped. 

8.  Demurrage— Bill  of  Lading— Mistake  op  Cargo-Owner. 

A  vessel's  bill  of  lading  provided  that  her  cargo  should  be  discharged  "as 
fast  as  the  ship  could  deliver. "  and  the  cargo-owner  fixed  too  early  a  day 
for  her  arrival  at  a  substituted  place  of  delivery,  whereby  the  vessel  was  de- 
tained on  arriving  at  the  wharf.  HM,  that  the  cargo  owner  was  liable  for  de- 
murrage. 

In  Admiralty.     Libel  to  recover  demurrage  for  detention  in  discharg- 
ing scrap-iron.     Cross-libel  for  shortage  in  the  delivery  of  the  iron. 
Wing,  Shovdy  &  PxiJtmom^  for  Schulz. 
De  URo^  for  the  Pietro  G. 

Brown,  J.  The  Italian  bark  Pietro  G.  arrived  at  this  port  from  Ant- 
werp on  the  23d  April,  having  on  board  two  lots  of  scrap-iron,  one  of 
about  600  tons,  and  the  other  of  about  200  tons,  with  empty  barrels 
on  top.     She  went  to  Atlantic  Basin  to  discharge,  where  Uie  precise 

^Beported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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amount  of  the  larger  lot  of  scrap-iron  was  weighed  out  and  delivered  to 
the  consignee  of  that  lot.  Schulz  &  Co.,  the  owners  of  the  smaller  lot, 
had  sold  their  lot  to  be  delivered  on  care  at  the  Erie  Railroad  dock, 
Jersey  City,  and  therefore  made  a  further  contract  with  the  bark  to  go 
there  and  deliver  it  on  the  cars,  which  she  accordingly  did.  She  reached 
the  wharf  on  the  16th  of  May;  but,  another  vessel  being  at  the  time 
unloading  at  the  crane,  by  which  the  cargo  was  usually  put  into  the  cars, 
the  bark  was  unable  to  commence  unloading  until  the  26th.  She  claims 
10  days'  demurrage  for  this  delay.  On  completing  discharge  at  the 
Erie  dock  the  last  lot  was  found  short  85  tons,  15  cwt.,  then  worth,  at 
the  market  rate,  $751,  to  recover  which  the  cross-libel  was  filed. 

1.  As  to  shortage.  There  is  no  evidence  of  the  weight  of  either  of  the 
lots  of  scrap-iron  loaded  at  Antwerp,  aside  irom  the  recitals  in  the  bills 
of  lading,  except  a  weighmaster's  certificate,  which  is  not  of  itself  legal 
evidence.  Upon  each  of  the  bills  of  lading  the  master,  before  signing, 
wrote:  "I  do  not  know  the  weight  or  quality."  In  the  absence  of  fur- 
ther proof  of  the  weight  put  on  board  at  Antwerp,  the  vessel  cannot  be 
held  simply  for  shortage.  Eaton  v.  Neumari^  33  Fed.  Bep.  891,  and 
cases  there  cited;  affirmed,  87  Fed.  Rep.  375. 

A  further  question  arises  upon  the  ship's  mode  of  delivering  the  cargo, 
and  whether  the  whole  shortage  of  35  tons  can  be  thrown  upon  the  libel- 
ant's small  lot  of  200  tons,  delivered  last.  I  think  not,  under  the  proofs 
in  this  case.  The  master  took  no  part  in  the  weighing.  He  had  some 
doubt  as  to  the  amount  of  the  weight  received,  and  for  that  reason,  be- 
fore signing  the  bills  of  lading,  wrote  in  the  precautionary  clause.  The 
two  bills  of  lading  show  shipments  by  difierent  shippers.  Even  had  the 
two  lots  been  shipped  by  the  same  shipper,  it  would  ordinarily  be  the 
master's  duty  to  keep  the  lots  separate,  so  as  to  deliver  to  each  consignee 
his  own  lot.  There  is  no  evidence  to  show  that  the  shortage  occurred 
in  one  lot  rather  than  in  the  other;  and  it  is  more  probable  that  the 
shortage  arose  through  some  incorrect  mode  of  weighing,  or  mistakes  in 
keeping  tally,  applicable  to  both  lots  alike,  than  that  so  great  an  error 
should  be  made  in  a  lot  of  200  tons  only.  Manning  v.  Hoover^  Abb. 
Adm.  188;  The  W.  A.  Marrdl,  27  Fed.  Rep.  570. 

With  cargoes  of  scrap-iron,  it  is  said  not  to  be  necessary  to  deliver  the 
identical  iron,  because  there  is  no  difference  in  the  market  value  of  dif- 
ferent lots.  The  dates  of  the  bills  of  lading  make  it  probable  that  the 
larger  lot  was  delivered  first,  and  put  in  the  bottom  of  the  ship,  and  the 
smaller  lot  on  the  top  of  it,  whether  both  bills  of  lading  were  signed 
after  all  was  loaded,  or  not.  There  is  no  evidence  that  any  separation 
of  the  lots  was  made.  Had  there  been,. it  could  not  have  failed  to  be 
discovered  on  the  discharge  of  the  first  500  tons,  and  would  scarcely  have 
failed  to  be  mentioned  in  the  evidence.  But  nothing  is  said  about  any 
such  separation,  and  the  inference  is  that  none  was  made.  No  com- 
plaint is,  however,  made  by  Schulz  &  Co.  because  their  iron  was  to  be 
taken  from  the  bottom,  instead  of  the  top.  If  this  practice  as  respects 
scrap-iron  has  been  so  far  adopted  as  to  constitute  an  exception  to  the 
general  duty  to  keep  dififerent  lots  distinct,  it  certainly  would  not  author- 
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ize,  in  a  case  of  doubt  about  the  weight,  the  whole  shortage  to  be  thrown 
upon  what  was  discharged  last.  Under  such  a  practice  both  consignees 
would  be  deemed  to  consent  that  the  whole*  be  treated  as  one  mass,  like 
grain  shipped  in  bulk;  and  when  there  is  nothing  toshowtliat  the  short- 
age arose  in  one  lot  rather  than  in  the  other,  the  equitable  rule  applies 
that  apportions  the  loss  among  the  different  owners  pi'o  rata.  Story, 
Bailm.  §  40;  TA€  Idaho,  93  U.  S.  585,  586;  Davos  v.  Ekatrme,  3  Fed. 
Rep.  19;  RahiUy  v.  TRfeon,  3  Dill.  420,  426;  Adams  v.  Meyers,  1  Sawy. 
308.  And  where  the  master  has  reason  to  believe  that  the  weight  is 
short  of  that  stated  in  the  bills  of  lading,  it  is  negligence  to  keep  no  sep- 
aration, to  invert  the  order  of  delivery,  and  to  deliver  the  whole  exact 
weight  stated  in  the  bill  of  lading  for  the  first  lot,  and  take  no  precau- 
tion for  the  last.  The  same  prudence  and  care  that  induced  the  mas- 
ter to  insert  in  the  bills  of  lading  the  protective  clause  for  his  ship,  re- 
quired him  to  take  care  that  the  apprehended  shortage,  if  any,  should  be 
properly  apportioned.  It  was  not  consistent  to  insert  in  the  bill  of  lading 
for  the  larger  lot  the  statement  that  he  did  not  know,  and  in  effect,  was  not 
responsible  for,  its  weight,  and  then,  on  arrival,  proceed  to  weigh  out 
and  deliver  to  the  consignees  its  exact  weight,  without  taking  any  secu- 
rity that  the  consignee's  proportion  should  be  returned  or  accounted  for 
in  case  a  final  shortage  was  found.  Should  such  security  be  refused  by 
the  first  consignee,  the  master  would,  I  think,  not  only  be  justified,  but 
be  bound,  to  withhold  absolute  delivery  either  of  the  whole  lot,  or  of  a 
sufficient  amount  to  cover  any  apprehended  shortage.  As  the  ship  nei- 
ther kept  the  lots  separate,  nor  took  any  precaution  towards  a  right  de- 
livery to  the  libelants  of  their  share  of  the  whole,  she  should  be  held  lia- 
ble as  for  negligence  in  delivering  to  the  other  consignee  an  excess  over  his. 
rightful  share,  and  a  deficiency  to  the  libelants.  In  efiect,  it  is  a  case- 
of  misdelivery  of  a  part  of  the  cargo,  for  which  the  ship  is  responsible. 
RaUroad  Co.  v.  Bank,  123  U.  S.  727,  8  Sup.  Ct.  Rep.  266;  The  Dreio, 
15  Fed.  Rep.  S29.  The  whole  shortage,  at  the  market  rates,  amounts, 
to  $751.  The  proportion  which  should  have  been  withheld  or  charged 
against  the  larger  lot  is  $536;  and  for  that  sum,  with  interest,  the  ship 
must  stand  charged  in  favor  of  the  libelants. 

2.  Demurrage.  The  bill  of  lading  for  this  lot  provided  that  the  cargo 
should  be  discharged  "as  fast  as  the  ship  could  deliver."  The  sub- 
stituted place  of  delivery  at  Erie  Railroad  wharf  was  evidently  in- 
tended to  be  subject  to  the  same  provision.  The  mistake  on  the  part  of 
Schulz  &  Co.  was  in  fixing  too  early  a  day  for  the  expected  arrival  of 
the  bark  at  the  Erie  wharf,  and  for  having  set  the  day,  in  their  arrange- 
ment with  the  proprietors  of  the  dock,  without  consultation  with  the 
master  of  the  bark.  The  contract  admitted  by  the  pleadings  was  that 
she  was  to  deliver  into  the  cars,  and  that  could  only  be  done  at  the  crane. 
She  had  no  right,  therefore,  to  discharge  elsewhere  upon  the  dock,  and 
had  to  wait  until  the  26th.  The  defense  set  up  in  the  answer  is  that 
proper  application  was  not  made  by  the  master  to  the  proprietor  of  the 
dock  for  cars;  but  this  defense  is  not  sustained  by  the  evidence.  The 
evidence  shows  no  fault  on  the  ship's  part,  as  respects  notice  of  the  de-  ~ 
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lay,  or  endeavors  to  get  a  speedy  berth.  Deducting  one  Sunday,  there 
remain  nine  days,  for  which  demurrage  should  be  allowed.  If  the 
amount  is  not  agreed  on,  it  may  be  ascertained  by  a  reference.  The 
libelants  and  the  cross-libelants  are  each  entitled  to  decrees  accordingly 
upon  their  respective  daims. 


Kalion  Chemical  Ck>.  v.  The  Iroquois.' 

(District  Court,  8.  D.  New  York.    March  1, 1889.) 

Carriers— Delivery  of  Goods— Delay— Damage. 

Owing  to  a  qaarrel  between  the  master  of  a  canal-boat  and  stevedores  em- 
ployed on  a  ship,  caused  by  the  improper  diBcharffe  of  iron  ore  into  the  canal* 
boat  from  the  ship,  two  days  were  lost  in  the  discharge  of  the  ore.  By  the 
loss  of  this  time  all  the  ore  could  not  be  forwarded  on  canal-boats  before  the 
canal  closed,  and  this  action  was  brought  against  the  owner  of  the  vessel  by 
the  owner  of  the  ore  to  recover  the  extra  freight  paid.  EM,  that  the  ship 
was  liable  for  the  misconduct  of  the  stevedore's  men,  as  its  agents,  in  the  im- 

S roper  discharge;  and  the  libelant  was  also  at  fault  through  the  delay  of  the 
oatman,  its  agent,  in  securing  a  proper  adjustment  of  the  difficulty:  that  the 
libelaqt,  therefore,  should  recover  half  its  damage,  each  side  looking  for  fur- 
ther indemnity  to  the  respective  agents  employed. 

In  Admiralty. 

Action  against  the  ship  Iroquois  for  improper  discharge  of  libelant's 
iron  ore,  whereby  libelant  was  compelled  to  pay  extra  forwarding  charges. 
Wm.  McMichad^  for  libelant. 
Henry  D.  Hotchkiss,  for  claimant. 

Brown,  J.  I  do  not  fed  warranted  in  finding  any  lack  of  diligence 
on  the  part  of  the  ship  in  the  discharge  of  her  cargo  up  to  the  13th  of 
December,  when  notice  was  given  that  a  boat  should  be  sent  to  receive 
the  libelant's  ore  from  along-side.  Mr.  Laing,  on  the  part  of  the  ship, 
understood  that  the  ore  was  designed  to  be  transported  to  Philadelphia 
by  way  of  the  Delaware  &  Raritan  Canal,  which,  according  to  official  no- 
tice, was  to  close  at  midnight  on  the  19th  December.  Proper  measures 
were  taken  by  him  for  the  delivery  of  the  ore  in  time;  and  I  have  no 
doubt  it  would  have  been  delivered  but  for  a  quarrel  that  arose  be- 
tween the  stevedore's  men  on  the  ship  and  the  men  on  the  canal-boat,  in 
respect  to  the  dumping  of  the  ore  by  letting  it  fall  a  considerable  dis- 
tance, so  as  to  endanger  the  boat.  On  the  arrival  of  the  captain  of  the 
boat,  about  8  o'clock  on  the  morning  of  the  14th,  when  some  5  or  6 
tons  had  been  taken  on  board,  he  found  the  boat  leaking  and  injured, 
through  the  fall  of  the  ore  from  the  end  of  the  chute,  a  distance  of  from 
15  to  20  feet.  The  ore  was  chrome  ore,  more  or  less  in  lumps,  some  of 
which  weighed  50  pounds  each.     Such  a  mode  of  loading  the  canal-boat 

^Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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was  manifestly  dangerous  and  unjustifiable,  and  tbe  stevedore's  men 
were  grossly  in  the  wrong  in  undertaking  to  load  the  boat  in  that  way. 
I  have  no  doubt  of  the  general  truth  of  the  captain's  statement  that  when 
be  protested  against  this  he  was  met  with  jeers  and  insults.  What  hap- 
pened afterwards  is  beset  with  contradiction.  ^It  is  quite  possible  that 
as  the  boat  had  already  leaked  above  the  lining,  JLhrough  the  injuries 
done  by  the  falling  ore,  the  owner  of  the  boat,  who  came  there  at  about 
12  o'clock,  hesitated  to  continue  the  loading.  He  denies  this,  however, 
and  testifies  that  he  offered  to  goon  with  theloadingif  the  steamer  would 
lower  the  ore  in  tubs,  as  customary.  The  head  stevedore  came  there  at 
about  the  same  time.  He  testifies  that  he  did  oflTer  to  lower  the  ore  in 
the  usual  way,  but  that  the  owner  refused,  because  he  hdd  not  previously 
understood  that  this  was  the  kind  of  ore  he  was  expected  to  take,  and  be- 
cause he  did  not  consider  the  boat  fit  for  the  job.  Two  days  were  thus 
]ost,  during  which  the  ship  discharged  nothing.  On  the  morning  of  the 
third  day  the  boat  was  again  brought  along-side,  the  ore  was  put  on  board 
in  a  proper  manner,  and  her  loading  completed  that  day.  I  am  satisfied 
that  it  was  on  account  of  this  two  days'  loss  of  time  in  loading  this  first 
boat  that  the  rest  of  the  ore  was  not  loaded  in  time  to  go  through  the 
canal,  in  consequence  of  which  the  libelant  was  obliged  to  pay  $218 
additional  freight.  Who  is  responsible  for  that  two  days'  loss  of  time? 
The  principals  on  both  sides,  it  is  quite  clear,  acted  in  entire  good 
faith;  and  I  do  not  find  any  personal  want  of  diligence  on  their  part. 
The  cause  of  the  trouble  was  this  difference  between  the  stevedore's  men 
and  the  boatmen, — a  difference  which  ought  to  have  been  settled  in  an 
hour.  For  this  difference  both  the  parties  immediately  involved  ought  to 
be  held  equally  responsible;  the  stevedore,  for  the  misconduct  of  his  men 
in  dumping  ore  of  that  kind  such  a  distance,  instead  of  lowering  it  in  buck- 
ets, and  the  owner  of  the  boat  for  his  delay  in  determining  what  he  would 
do,  and  for  not  at  once  seeking  his  principal  and  securing  an  adjustment, 
which  it  is  evident  would  have  been  speedily  effected.  As  the  boat- 
man was  legally  the  agent  of  the  libelant,  and  the  stevedore  the  agent  of 
the  ship,  in  making  the  discharge,  the  libelant  can  recover  but  half  his 
damages  from  the  ship,  with  costs;  and  each  side  must  look  for  further 
indemnity  to  their  respective  agents  employed. 
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Phenix  Iks.  Co.  v.  The  Quaker  City  ai7d  The  Isabella  E.  Wilbur. 

(dreuii  Courts  8,  D.  HTma  Tcrk.    March  22, 1889.) 

Collision— Mutual  Fault— Tug  SmprmG  Tow. 

Though  a  vesael  engaged  in  shifting  her  tow  is  entitled  to  the  nndisturhed 
use  of  a  sufficient  area  of  the  water  to  execute  her  movements,  yet,  if  she 
moves  voluntarily  while  a  navigating  vessel  is  dangerously  near,  keeping  no 
lookout,  and  giving  no  signals,  thus  contributing  to  the  ensuing  collision, 
she  is  in  fault,  and  liable  for  damages. 

In  Admiralty.     Libel  for  damages.     On  appeal  from  district  court. 

The  Phenix  Insurance  Company  of  Brooklyn  libeled  the  steam-tuga 
I.  E.  Wilbur  and  Quaker  City  for  a  collision  in  which  the  canal-boat 
H.  M.  Burruss,  towed  by  the  former,  was  sunk  at  the  loss  of  libelant. 
The  opinion  of  the  district  court  is  as  follows: 

"Bbown,  J.  In  the  afternoon  of  November  5,  1885.  the  steam-tag  I.  £• 
Wilbur,  with  two  loaded  canal-boats  lashed  on  her  port  side,  left  the  stakes 
at  Jersey  City,  about  opposite  pier  1,  North  river,  bound  for  Adams  street, 
Brooklyn.  In  the  strong  ebb-tide  she  crossed  the  North  river,  always  heading 
somewhat  up  the  river,  so  as  to  make  an  actual  course  nearly  directly  across, 
but  dropping  a  little  to  the  southward,  and  ran  into  the  slacker  water  to  the 
southward  of  pier  A,  whither  she  went  for  the  purpose  of  transferring  one 
of  the  canal-boats  from  the  port  side  to  the  starboard  side  before  going  up  the 
East  river.  While  shifting  this  boat  the  steam-tug  Quaker  City,  with  seven 
boats  in  tow,  two  of  them  being  lashed  on  her  starboard  side,  came  out  of  the 
East  river,  bound  for  the  Communipaw  coal-docks,  a  quarter  of  a  mile  below 
the  stakes,  and  running  around  the  Battery  within  some  200  feet  of  the  barge- 
office,  and  following  along  the  shore  in  the  slack  water  before  heading  across. 
The  starboard  boat  of  the  front  line  of  the  tow  came  in  collision  with  the  star* 
board  quarter  of  the  Wilbur  when  nearly  abreast  of  Castle  Garden,  whereby 
the  boat  was  sunk,  and  her  cargo  of  iron  became  a  total  loss.  The  libelant, 
having  paid  the  loss,  sued  both  tugs  to  recover  the  amount  paid. 

"There  is  considerable  conflict  in  the  evidence  as  to  the  distance  from  the 
shore  otthe  place  where  the  collision  occurred,  and  as  to  the  heading  of  the 
two  tugs  at  the  time.  In  such  a  conflict  very  considerable  weight  ought  to 
be  given  to  the  course  that  is  ordinarily  pursued  by  experienced  and  compe- 
tent pilots,  like  these.  In  the  management  of  the  vessels  and  tows  under  their 
charge  in  pursuing  their  undoubted  objects.  This  consideration  is  specially 
applicable  to  both  of  these  tugs.  In  this  view,  and  considering  also  the  re- 
spective opportunities  of  the  witnesses  for  observing  and  of  judging,  and  the 
matters  which  engaged  their  attention  at  the  time,  I  And  the  following  as  the 
most  probable  facts : 

"I.  That  the  Wilbur  came  within  the  slack  water  to  the  southward  of  pier 
A,  and  to  the  eastward  of  the  outer  line  of  that  pier,  and  rounded  to  some- 
what, so  as  to  be  heading  a  little  up  towards  pier  A;  that  she  thereupon 
stopped  her  engine,  cast  off  the  line  of  the  boat  to  be  shifted,  suffered  it  to 
run  ahead,  and  afterwards  pulled  the  stem  of  this  boat  around  across  her 
own  bows,  preparatory  to  getting  along-side  of  it;  that  in  these  mHueuvers 
the  Wilbur  twice  backed  her  engines,  with  some  intervals  of  stopping  between, 
and  probably  came  within  300  or  400  feet  of  Castle  Garden  wall;  that  her 
pilot,  while  thus  engaged,  paid  no  attention  to  other  vessels  coming  around 
the  Battery,  considering  himself  sufficiently  out  of  their  way,  and  that  he 
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consequently  did  not  heed  or  hear  any  whistles  from  the  Quaker  City  until 
she  was  only  about  100  feet  distant,  though  previous  whistles  had  been  given 
by  lier. 

"2.  I  think  the  Wilbur  did  undoubtedly  back  in  the  water  during  the  man- 
euvers above  referred  to,  and  that  by  tliis  backing  she  caused  her  stern  to  lap 
somewhat  the  Quaker  Gity^s  bow-,  as  she  came  near  to  her,  though  shortly 
before  she  was  a  little  on  the  latter's  starboard  bow.  The  testimony  of  the 
Quaker  City  in  this  respect  is  entitled  to  superior  credit,  because  it  was  pe- 
culiarly within  the  line  of  her  observation;  and  because  the  attention  of  the 
Wilbur  was  not  specially  directed  to  this  point;  because  actual  backing  of  the 
boat,  and  not  merely  of  the  engines*  was  quite  natural,  and  was  a  common 
act  in  pulling  another  boat  around,  and  was  necessary,  unless  there  was  suf- 
ficient headway  of  the  tow  previously  to  dispense  with  such  backing;  and  be- 
cause Mr.  Johnson,  who  thinks  his  boat  did  not  move  back  in  the  water,  did 
not  have  equal  means  of  observing  as  to  this  fact. 

"3.  The  Quaker  City  did  not  pursue  a  direct  course  from  the  barge-office 
to  the  Communipaw  coal-docks,  but  kept  up  in  the  slack  water  for  the  pur- 
pose of  avoiding  the  strong  tide  further  out  before  crossing.  She  had  timely 
means  of  observing  the  work  in  which  the  Wilbur  was  engaged  before  reach- 
ing her;  and  when  she  got  no  answers  to  her  previous  whistles  she  was  bound 
to  have  gone  out  into  the  stream  further,  or  have  given  to  the  Wilbur  a  larger 
margin  for  her  maneuvers  in  shifting  her  tow,  and  was  in  fault,  therefore, 
for  shaping  her  course  so  near  to  a  tug  evidently  engaged  in  that  business. 

"4.  I  find  that  it  was  a  common  practice  for  tugs  intending  to  cross  to  Jer- 
sey City  in  the  strong  ebb  to  move  up  towards  pier  A  in  the  slack  water  be- 
fore entering  the  strong  ebb;  that  this  practice  was  well  known  to  the  pilot 
of  the  Wilbur,  and  that,  in  view  of  it,  he  was  bound  to  attend  to  the  signals 
of  vessels  pursuing  this  customary  or  frequent  course;  that  he  should  have 
observed  that  the  line  of  the  Quaker  City's  approach  with  her  tow  was  too 
near  to  admit  of  his  backing  with  safety,  and  that  he  should  therefore,  be- 
fore backing,  have  given  her  cautionary  signals  of  his  intention  to  do  so;  and 
that,  had  he  observed  her  previously,  and  waited  a  few  minutes  before  the 
last  backing  of  his  engine,  prior  to  the  collision,  as  he  might  have  done,  and 
doubtless  would  have  done  had  the  approach  of  the  Quaker  City  been  observed, 
the  collision  would  have  been  avoided. 

•*5.  It  is  urged  against  the  Wilbur  that  the  final  cause  of  the  collision  was 
her  going  ahead  at  full  speed  at  the  last  moment,  when  the  Quaker  City  had 
approached  within  50  or  100  feet  of  her,  and  that  by  the  swing  thus  given  to 
her  stern,  and  by  that  only,  the  collision  was  precipitated,  which  might  other- 
wise have  been  avoided.  Tlie  Wilbur's  witnesses,  on  the  other  hand,  contend 
that  a  worse  collision  would  have  happened  had  her  engines  not  been  put 
full  speed  ahead.  It  is  impossible  for  me  to  reach  any  certain  conclusion  as 
regards  what  was  best  after  they  had  approached  so  near  to  each  other.  That 
is  a  condition  in  extremis,  in  which  considerable  latitude  is  allowed  to  the 
judgment  of  each  boat  at  the  time,  without  attributing  to  either  legal  fault, 
even  if  the  measure  adopted  under  the  pressure  of  the  circumstances  was  not 
the  best.  The  faults  chiefly  regarded  by  the  law  are  those  which  have  brought 
the  vessels  into  such  close  quarters.  It  is  upon  these  prior  faults  that  I  must 
regard  both  tugs  to  blame,  and  direct  the  damages  to  be  divided." 

Frank  D.  Sturges^  for  the  Quaker  City,  cited: 

The  Wilson,  7  Ben.  367;  The  Fanita,  8  Ben.  11;  The  Packer,  28  Fed.  Rep. 
160;  The  St,  Johns,  34  Fed.  Rep.  763;  The  Johnson,  9  Wall.  146;  The  Cam- 
husdoon,  30  Fed.  Rep.  710;  The  Free  State,  91 U.  S.  200;  The  Galileo,  24  Fed. 
Rep.  386;  The  Seroia,  30  Fed.  Rep.  502;  The  MaHa  Luigia,  28  Fed.  Rep.  247; 
The  Fairbanks,  9  WM.  420;  The  D&cter,  23  Wall.  69;  The  Excelsior,  12  Fed. 
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Eep.  195;  The  Wesley  Seymour,  7  Ben.  539;  The  State  of  Texas,  20  Fed.  Rep. 
264;  Mars.  Coll.  (2d  Ed.)  311;  The  Pecltforton  Castle,  L.  R.  3  Prob.  Div.  11; 
The  Seaton,  L.  R.  9  Prob.  Div.  1. 

E.  D.  McCarthy,  for  the  Isabella  E.  WUbur,  cited: 

TTie  Maryland,  19  Fed.  Rep.  555;  McNdlly  v. Meyer,  5  Ben.  240;  The  Amer- 
ica,  29  Fed.  Rep.  304;  The  /.  T.  Easton,  27  Fed.  Rep.  464;  The  White  Faum, 
20  Fed.  Rep.  649;  The  Wm.  H.  Payne,  Id.  660;  The  City  of  Chester,  24  Fed. 
Rep.  91. 

Lacombe,  J.  No  new  proofs  were  taken  in  this  court.  The  district 
judge  held  the  Quaker  City  in  fault  because,  seeking  to  take  advantage 
of  the  slack  water  by  hugging  the  shore  while  and  after  rounding  the 
Battery,  she  shaped  her  course  too  near  to  the  Wilbur,  which  she  might 
have  seen  was  engaged  in  the  business  of  shifting  a  part  of  her  tow,  in- 
stead of  going  further  out  into  the  stream.  'That  decision  is  affirmed. 
The  Wilbur  was  held  in  fault  (a)  because  she  had  no  one  to  observe  the 
movements  and  attend  to  the  signals  of  approaching  vessels ;  (6)  because 
she  gave  no  signals  announcing  her  intention  to  back;  and  (c)  because 
she  backed  when  she  did.  It  is  contended  on  behalf  of  the  Wilbur  that 
when  engaged  in  the  operation  of  shifting  her  tow  she  was  not  a  navigat- 
ing vessel;  and  that  her  conduct  as  to  giving  signals,  etc. ,  is  to  be  judged 
not  by  the  rules  for  navigating  vessels,  but  by  those  for  vessels  at  anchor 
or  berthed.  Whatever  force  there  may  be  in  the  contention  that  a  ves- 
sel when  so  engaged  is  no  longer  a  navigating  vessel,  and  as  such  need 
not  give  the  signals,  follow  the  courses,  and  make  the  movements  pre- 
scribed for  such  vessels,  she  certainly  is  not  actually  in  the  same  condi- 
tion as  one  at  anchor,  or  fast  to  a  pier.  She  is  not  absolutely  at  rest, 
but  changes  her  position  from  time  to  time  by  voluntiiry  as  well  as  by 
involuntary  movements.  It  may  be  held  that  the  water  within  which 
she  is  executing  her  maneuver  must  be  left  free  for  her  by  other  vessels, 
but  even  within  that  area  she  should  move  forward  or  backward  only 
after  exercising  ordinary  foresight  to  see  if  it  has  been  so  loft.  Because 
she  may  be  helpless  to  take  herself  out  of  the  way  of  collision  with  a  ves- 
sel intruding  into  her  water,  it  does  not  follow  that  she  is  equally  helpless 
to  refrain  from  such  voluntary  movements  within  that  water  as  will  make 
a  possible  collision  inevitable.  That  the  Wilbur  did  actually  move  back- 
ward in  the  water,  and  did  by  this  backing  cause  her  stern  to  lap  some- 
what the  bows  of  the  Quaker  City  as  the  latter  came  near  her,  is  found 
by  the  district  judge  on  conflicting  testimony.  Although  such  backward 
movement  was  one  "natural,  common,  and  necessary"  to  the  maneuver 
of  shifting  a  tow,  and  may  not  have  been  continued  beyond  the  area 
usually  required  for  the  execution  of  such  maneuver,  it  is  hardly  possi- 
ble that  any  person  of  reasonable  prudence  would  have  undertaken  such 
movement  if  aware  of  the  close  proximity  of  the  Quaker  Cit}',  and  of  her 
evident  intent  to  intrude  within  such  area.  Had  any  one  on  board  the 
Wilbur  given  proper  attention  to  the  movements  of  approaching  vessels, 
the  Quaker  City  and  her  probable  course  would  have  been  noticed,  and 
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the  backing  which  finally  precipitated  the  collision  would  no  doubt  have 
been  delayed  until  she  passed.  For  these  reasons  the  decision  of  the 
district  judge  is  affirmed. 


Gbeez^ood  v.  The  William  Fletghsb  and  The  Grafbshot. 

(Diiiriet  CouH.  8.  2>.  ITew  York.    March  1, 1889.) 

Collision— Between  Tugs— Mutcal  Pattlt— Injury  to  Boat  at  Pier. 

The  tag  F.  lay  in  the  North  river,  stern  to  the  docks,  drifting  with  the  flood 
tide,  and  about  to  back  into  her  slip  when  opposite  it.  The  tug  Q.,  coming  up 
stream,  close  to  the  docks,  at  a  speed  of  at  least  four  knots,  observed  the  F., 
blew  one  whistle  to  show  that  sne  intended  to  pass  inside  of  her,  received 
no  reply,  and  kept  on.  The  pilot  of  the  F..  without  looking  astern  of  him, 
backed,  collided  with  the.G.,  and  threw  the  latter  against  the  boat  H.,  which 
lay  at  the  pier.  Held,  that  both  tugs  were  liable  for  the  damage  to  the  H..— 
the  Q.,  for  maintaining  ber  speed,  in  her  position,  after  observing  that  her 
signal  was  unanswered;  the  F.,  for  backing  without  looking  astern  to  see  it 
the  way  was  clQar. 

In  Admiralty. 

HyUmd  &  Zabrishiej  for  libelant. 

WUcoXy  Adams  &  Macklin,  for  the  Fletcher. 

Oeorge  W.  Drase,  for  the  Grapeshot. 

Brown,  J.  The  libelant's  steam  canal-boat  Hebe,  on  the  15th  Decem- 
ber, 1888,  while  lying  at  the  end  of  pier  41,  North  river,  heading  down, 
and  taking  on  a  cargo  of  iron,  was  run  into  about  half-past  4  p.  m.  by 
the  steam-propeller  Grapeshot,  which,  with  her  stem,  struck  the  Hebe's 
port  bow  a  severe  blow,  doing  damage  to  the  Hebe  and  her  cargo,  for 
which  this  libel  was  filed. 

The  Grapeshot  was  coming  up  river  in  the  slack  flood-tide,  dose  by 
the  line  of  the  piers,  looking  for  a  job;  and  when  between  piers  40  and  41 
she  was  struck  on  the  port  side,  about  abreast  of  the  pilot-house,  by  the 
stern  of  the  steam-tug  Fletcher,  which  was  then  backing  into  that  slip, 
and  by  that  collision  the  Grapeshot  was  thrown  out  of  her  course,  so  as 
to  make  the  latter  unavoidably  collide  with  the  Hebe.  The  second  col- 
lision being 'the  direct  consequence  of  the  first,  and  the  libelant's  boat 
not  being  in  fault,  the  question  is  simply  which  of  the  two  defendant 
boats  is  in  fault  for  their  own  collision.  The  W.  J.  McCddiny  35  Fed. 
Bep.  333.  The  Fletcher  had  come  there  as  usual,  designing  to  lie  up 
for  the  night,  on  the  south  side  of  pier  40;  but,  finding  that  berth  occu- 
pied, she  rounded  head  out  into  the  river  until  about  square  across,  op- 
posite pier  40,  and  then  waited  a  few  minutes,  slowly  drifting  up  with 
the  tide,  purposing  to  back  in  along  the  northerly  side  of  that  pier.  There 
is  great  conflict  in  the  evidence  as  to  the  distance  the  Fletcher  went 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  tJie  New  York  bar. 
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out  into  the  stream,  where  she  remained  still,  and  as  to  the  length  of 
time  she  was  still,  and  the  distance  from  the  shore  at  which  the  Grape- 
shot  was  coming  up.  All  agree  that  the  latter  was  coming  on  a  line 
inside  of  the  Fletcher;  the  witnesses  of  the  latter  contending  that  the  stem 
of  the  Fletcher  was  at  no  time  more  than  100  feet  outside  of  the  line  of 
the  piers,  and  the  Grapeshot  not  more  than  half  that  distance.  The 
Grapeshot's  witnesses  testify  that  the  Fletcher  was  at  least  300  feet  from 
the  line  of  the  piers,  and  the  Grapeshot  from  200  to  250  feet.  Had  the 
distance  from  the  shore  been  so  much  as  the  Grapeshot  claims,  it  is 
extremely  improbable  that  any  collision  with  the  Hebe  would  have  fol- 
lowed the  first  collision.  It  would  naturally  have  been  avoided  by  the 
Grapeshot, — a  steam-tug  very  easily  handled.  The  witnesses  for  the 
Fletcher  are  probably  more  accurate  in  their  estimates  of  both  times  and 
distances. 

Both  boats  seem  to  me  clearly  to  blame  for  this  collision.  If  the 
Grapeshot  had  justifiable  cause  for  proceeding  so  near  the  line  of  the 
piers  in  looking  for  business,  she  was  at  least  bound  to  go  with  great 
caution,  (!Z%6  MimticeOo,  15  Fed.  Rep.  474;  The  FoLfivjood,  28  Fed.  Rep. 
373,)  and  at  so  alow  a  speed  as  would  enable  her  to  be  handled  with  ease 
in  keeping  out  of  the  way  of  other  boats  going  in  and  out  of  the  slips. 
She  claimed  to  have  been  going  under  one  bell,  at  the  rate  of  about  four 
knets  only.  This  was  considerable  speed  for  such  a  position  and  time; 
but,  considering  the  facility  with  which  such  boats  are  handled,  I  cannot 
understand  why  she  did  not  avoid  this  collision  if  she  had  not  been  going 
at  greater  speed.  Going  only  at  the  rate  of  three  knots,  she  could  stop 
within  a  length;  and  she  could  turn  very  rapidly  within  her  length,  of 
about  66  feet.  When  she  got  no  answer  to  her  first  whistle,  off  pier  39, 
she  should  have  checked  her  speed,  so  as  to  be  able  to  take  care  of  her- 
self, whatever  the  Fletcher  might  do.  The  Fletcher  is  to  blame  for  not 
having  looked  about  on  the  shore  side  before  she  backed.  The  Grape- 
shot  was  coming  up  inside  of  her,  and  when  the  Fletcher  started  back 
must  have  been  within  200  feet  of  her, — ^probably  considerably  less.  The 
captain  admits  that  he  did  not  look  back,  or  notice  her;  nor  did  he  hear 
her  whistles.  He  was  evidently  undertaking  to  do  too  much  himself, 
without  proper  assistance  from  any  other  lookout  to  notice  the  signals 
given,  and  to  look  on  all  sides.  The  E.  H.  WdfOer,  22  Fed.  Rep.  171; 
The  Pawmiay  23  Fed.  Rep.  204,  28  Blatchf.  403;  The  W.  J.  McGOdin, 
35  Fed.  Rep.  830.  -Decree  for  the  libelant  against  both  vessels,  with 
costs. 
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RUDDIMAN  V.  A  Scow   PlATPOBM.* 

(District  Court,  8.  D.  New  York,    March  SO.  1889.) 

Wharfage— Lien— Floating  Scow-Platform. 

A  floating  structure,  designed  to  be  moored  along-side  a  wharf,  so  that 
carts  containing  refuse  to  be  dumped  into  boats,  can  be  driven  over  it  from 
the  wharf,  is  not  a  vessel  within  tne  meaning  of  the  maritime  law,  and  no 
lien  for  wharfage  attaches  to  it  under  that  law 

In  Admiralty.     Action  for  wharfage. 

Jafwes  R,  Angela  for  libelant. 

WUcoZy  Adams  &  MacMiriy  for  respondent. 

Brown,  J.  The  libelant  sues  for  wharfage  of  a  scow  platform  along-side 
his  dock  walk,  at  One  Hundred  and  Thirty-Eighth  street,  Harlem  river, 
from  November,  1886,  to  November,  1887.  No  lien  under  the  state  law 
can  be  claimed,  as  no  specification  of  claim  has  been  filed,  and  more  than 
a  year  has  elapsed.  To  admit  of  a  maritime  lien,  the  scow  structure  must 
be  a  "  vessel,"  within  the  meaning  of  the  maritime  law.  I  am  of  opinion 
that  the  structure  in  question,  though  afloat,  is  not  such  a  vessel,  because 
it  was  not  designed  or  used  for  the  purpose  of  navigation,  nor  engaged  in 
the  uses  of  commerce,  nor  in  the  transportation  of  persons  or  cargo;  and 
to  be  a  "vessel"  it  must  meet  some  of  these  tests.  The  structure  in 
question  consisted  of  a  box,  about  36  or  40  feet  square,  having  one  or 
two  tons  of  stones  in  the  bottom  to  keep  it  from  tipping  over,  with  a 
thin  floor  over  the  box  about  3}  feet  above  the  water-line,  on  the  top 
of  which  is  a  frame-work  supporting  a  strong  upper  floor  about  10  feet 
above,  with  a  projecting  gangway  at  the  top.  It  was  designed  to  be 
moored  along-side  a  wharf,  so  that  hoi-ses  with  carts  could  be  driven  over 
it  from  the  wharf,  with  dirt  or  other  refuse  to  be  dumped  into  boats 
lying  along-side.  This  was  its  only  use  and  design.  The  structure 
was  mainly  stationary,  and  rarely  moved.  But  it  was  capable  of  be- 
ing towed  from  one  wharf  to  another,  though  not  without  some  diffi- 
culty, from  its  clumsy  structure;  and  but  few  wharves  were  adapted  to 
its  use.  It  had  no  motive  power,  no  rudder,  no  sails.  The  case  ap- 
proaches, doubtless,  that  of  The  Hezekiah  Baldwin^ — ^a  floating  elevator, — 
which  was  held  to  be  a  vessel.  8  Ben.  556.  But  in  that  case  not  only 
was  the  structure  designed  for  the  uses  of  commerce,  but  it  was  her  con- 
stant business  to  move  from  place  to  place,  as  a  vessel,  in  her  peculiar 
work;  in  both  respects  difiering  from  the  present  case.  This  structure, 
though,  as  I  have  said,  capable  of  being  moved,  was  designed  to  be  com- 
paratively permanent.  By  its  nature,  build,  design,  and  use,  it  belonged, 
I  think,  to  that  considerable  class  of  cases,  such  as  dry-docks,  floating 
saloons,  bath-houses,  floating  bethels,  floating  boat-houses,  and  floating 

^Reported  hy  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 


Digitized  by 


Google 


PHILADELPHIA  A  B.  B.  CO.  V.  THE  HA  YOB,  ETC.,  OP  NEW  YOBK.         159 

bridges,  all  of  which  have  been  held  not  to  be  vessels  within  the  maritime 
law.  Cope y.  Vallate Dry-Dock  Cb.,  119  U.  S.  625,  7  Sup.  a.  Rep.  336, 
10  Fed.  Rep.  142;  Woodruff  y.  One  Covered  Scow,  30  Fed.  Rep.  269;  Tome 
V.  Four  Cribs  of  Lumber,  Taney,  533;  The  Hmdrick  Hudson,  3  Ben.  419; 
Snyder  y.  A  Floating  Dry-Dock,  22  Fed.  Rep.  685;  Jimee  v.  Coal  Barges, 
3  Wall.  Jr.  53;  Disbrmo  v.  The  Walsh  Bros. ,  36  Fed.  Rep.  607.  The  Ubel 
is  dismissed,  but,  in  default  of  jurisdiction,  without  costs. 


Philadelphia  &  R.  R.  Co.  ei  ol.  v.  The  Mayob,  Etc.,  op  New  Yobk.* 

(District  Court,  8.  D,  New  York.    March  1, 1889.) 

Wharves— Municipal  Cobpobationb— Depabtmekt  of  Docks. 

The  New  Tork  municipality  is  liable  for  damage  caused  to  a  yessel-owner 
by  the  failure  of  the  department  of  docks  as  its  aeent  to  keep  in  proper  repair 
one  of  the  city's  wharves,  on  Blackwell's  island,  though  its  use  is  devoted 
solely  to  the  department  of  charities  and  corrections. 

In  Admiralty. 

R.  D.  Benedict,  for  libelant. 

Henry  R.  Beekman,  for  respondent. 

Bbown,  J.  Section  6,  subd.  2,  of  the  act  of  1871,  c.  574,  gives  the 
department  of  docks  exclusive  charge  and  control  of  the  wharf  property 
belonging  to  the  corporation,  including  all  wharves  thereon  now  owned 
by  the  corporation,  "the  said  department  to  have  exclusive  charge  and 
control  of  the  repairing,  building,  and  maintaining  and  protecting  said 
property."  This  specific  provision  makes  it  the  duty  of  the  department  of 
docks  to  maintain  and  keep  in  repair  the  wharf  on  the  east  side  of  Black- 
well's  island,  although  the  use  of  the  dock  is  solely  for  the  benefit  of  the 
department  of  charities  and  corrections,  and,  like  all  other  property  ap- 
propriated to  the  use  of  that  department,  is  in  its  general  "custody  and 
keeping."  The  title  to  the  property  is  still  in  the  city.  There  are  many 
cases  in  which  the  city  has  been  held  liable  for  failure  to  keep  the  docks 
in  proper  repair  since,  as  well  as  before,  the  act  of  1871.  Kennedy  v. 
Mayor,  73  N.  Y.  365;  Heissenbuttd  v.  Mayor,  30  Fed.  Rep.  456;  Macauky 
V.  Mayor,  67  N.  Y.  602,  and  cases  there  cited.  These  decisions  could  only 
proceed  upon  the  view  that  the  department  of  docks  was  regarded  as 
the  agent  of  the  municipality  in  performing  the  various  duties  devolved 
upon  it  by  the  act  of  1871.  In  the  case  first  cited  the  court  say:  "The 
city  was  charged  with  the  duty  of  keeping  the  dock  in  a  safe  condition." 
The  wharf,  in  this  case,  was  not,  indeed,  for  the  use  of  the  general  pub- 

^ Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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lie,  but  it  was  for  the  use  of  the  department  of  charities  ar.cl  corrections, 
and  of  all  persons  and  boats  that  should  have  occasion  to  come  to  the 
wharf  in  the  business  of  that  department,  or  at  their  invitation;  and  such 
is  the  fact  as  respects  the  libelant  and  his  boat.  He  went  to  the  wharf 
with  his  canal-boat,  to  deliver  a  load  of  coal  for  that  department.  He 
moored  his  boat  along-side,  fastened  to  the  spiles  in  a  way  not  unusual, 
and  sufficient,  had  the  spiles  been  in  proper  condition.  The  tide  there 
runs  strong,  and  during  the  ebb  the  northerly  spile  was  pulled  out  by 
the  force  of  the  tide  pressing  against  the  boat,  so  that  the  boat  broke  adrift 
and  afterwards  sank.  The  wharf  was  about  25  years  old.  There  is  no 
proof  of  any  reasonable  and  proper  attention  to  the  repair  of  the  dock, 
or  of  examination  for  that  purpose.  This  was  obligatory  on  the  city, 
and  on  the  department  of  docks,  as  its  agent.  The  libelant  had  no  notice 
of  any  weakness  of  the  spiles.  I  cannot  find  him  chargeable  with  any 
negligence.  The  boat  was  not  in  kind  difierent  from  those  previously 
accustomed  to  use  the  dock  in  the  delivery  of  coal.  The  libdant  had  a 
right  to  assume  that  the  spiles  were  sufficient  for  the  purpose  for  which 
they  were  held  out  to  those  who  had  lawful  occasion  to  use  them  in  the 
service  of  the  department  of  charities  and  corrections.  The  city,  through 
the  department  of  docks,  was  bound  to  maintain  the  wharf  in  a  safe  con- 
dition for  use,  and  to  make  such  examination  and  renewals  from  time  to 
time  as  would  render  it  fit  and  safe  for  the  purpose  designed,  and  for 
which  they  knew  it  was  to  be  applied.  The  case  therefore  falls  within 
the  principle  of  Ehrgott  v.  MayoTy  96  N.  Y.  264,  and  Edgerton  v.  Mayor ^ 
27  Fed.  Bep.  230,  and  not  within  the  cases  of  Maanmlian  v.  Mayor^  62  N. 
Y.  166,  and  Haight  y.  Mayar^  24  Fed.  Bep.  93.  Decree  for  the  libel- 
ants, with  costs. 
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Ferguson,  Shore  Inspector,  v.  Ross  et  oZ,,  (two  cases.) 
(OireuU  Court,  E.  D.  Neu>  York.    March  20, 1889.) 

L  Rbmotal  op  Causes— Action  by  State. 

An  actioD  brought  ander  Laws  N.  T.  1875,  c.  604.  as  amended  by  Laws  1885. 
in  the  name  of  the  ** shore  inspector,''  to  recover  the  penalty  imposed  by  that 
act  for  depositing  prohibited  materials  in  the  waters  of  the  bay  and  harbor  of 
New  Tork.  which  penalty,  when  recovered,  goes  into  the  state  treasury,  is  in 
effect  an  action  by  the  state,  and  therefore  not  removable  on  the  ground  of 
citizenship,  under  act  Cong.  March  8, 1887. 

3b  Same— Penal  Action. 

Tbe  action  cannot  be  removed  for  the  further  reason  that  it  is  in  its  nature 
penal,  to  enforce  a  police  regulation,  and  not  a  suit  *'of  a  civil  nature,  at  law, 
or  in  equity." 

B.  Same— Motion  to  Dismiss  bt  Party  Removino. 

The  fact  that  removal  into  the  federal  court  was  had  upon  the  application 
of  the  defendant  is  Immaterial  on  his  motion  to  dismiss,  if  the  controversy  is 
one  of  which  the  court  has  no  lurisdiction. 

At  Law.     Motion  to  dismiss. 

This  is  an  action  brought  by  the  plaintiff,  Cornelius  Ferguson,  in  his 
official  capacity  as  shore  inspector,  under  the  laws  of  the  state  of  New 
York,  to  recover  penalties  from  the  defendants,  P.  S.  Ross  and  Joseph 
B.  Sandford,  for  depositing  prohibited  materials  in  the  waters  of  the  bay 
and  harbor  of  New  York.  Plaintiff  is  a  citizen  and  resident  of  New 
York,  (Eastern  district;)  defendants  are  citizens  and  residents  of  New 
Jersey.  The  actions  were  b^un  in  the  state  supreme  .court,  and  re- 
moved here  by  the  defendants,  under  the  act  of  March  3,  1887.  Upon 
the  trial,  defendants  moved  for  a  dismissal  on  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject-matter  of  the  actions.  The  motion 
was  denied,  with  leave  to  renew  after  verdict,  when  the  questions  raised 
could  receive  more  careful  consideration.  Verdicts  were  found  for  the 
plaintiff  in  both  cases,  and  upon  motions  for  a  new  trial  the  question  of 
jurisdiction  is  again  presented.  The  act  of  which  it  is  claimed  the  de- 
fendants were  guilty  in  each  particular  case  was  the  dumping  of  dredging 
material  in  the  bay  and  harbor  of  New  York.  The  statute  under  which 
these  actions  were  prosecuted  is  chapter  604  of  the  Laws  of  1875  of  the 
state  of  New  York,  as  amended  by  chapter  414  of  the  Laws  of  1885. 
This  act  makes  it  unlawful  to  deposit  such  materials  within  certain  spec- 
ified limits,  including  the  bay  and  harbor  of  New  York;  and  provides 
that  any  person  offending  against  the  provisions  of  the  act  shall  be 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  punished  by 
file  infliction  of  a  fine  of  not  less  than  $100  nor  more  than  $500,  or  by 
imprisonment  as  in  case  of  misdemeanors,  or  both,  in  the  discretion  of 
the  court.  Out  of  any  moneys  received  from  fines  under  the  act  such 
sum  or  sums  shall  be  allowed  and  paid  for  the  expenses  and  disburse- 
ments attending  the  arrest  as  the  court  or  magistrate  may  deem  reason- 
able and  proper.  The  act  next  provides  for  the  appointment  of  a  "  shore 
inspector"  of  the  counties  named,  to  hold  office  for  three  years,  and  to 
serve  until  his  successor  shall  be  appointed.  He  is  given  an  annual  sal- 
ary of  $2;000,  (in  lieu  of  all  other  compensation,)  which,  with  the  sala- 
v.38p.no.3— 11 
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ries  of  his  subordinates,  is  made  a  county  charge.  It  is  made  his  duty 
to  investigate  and  report  any  and  every  violation  of  the  provisions  of  the 
act,  and  he  is  given  power  to  arrest  offenders.  To  carry  out  the  objects 
of  the  act  the  sum  of  $15,000  is  appropriated  for  expenses.  It  is  made 
a  count}'^  tax,  and,  when  raised,  is  paid  over  to  the  state  comptroller. 
By  the  eighth  section  of  the  act  (the  particular  one  under  which  these 
actions  were  prosecuted)  it  is  made  unlawful  to  permit  any  dredgings 
and  materials  taken  from  any  slip,  basin,  or  shoal  in  the  port  of  New 
York  to  be  deposited  or  placed  elsewhere  than  beyond  certain  prescribed 
limits.  For  each  and  every  violation  of  the  provisions  of  this  act  all 
persons  so  offending  are  made  jointly  and  severally  liable  to  pay  a  pen- 
alty of  $1,000,  together  with  costs,  for  each  and  every  such  offense. 
Such  penalty  is  to  be  recovered  by  and  in  the  name  of  the  said  inspector, 
in  a  civil  action,  in  any  court  of  competent  jurisdiction  in  the  state.  The 
inspector  is  given  power  in  his  discretion,  with  the  consent  of  the  court, 
to  remit  all  or  any  part  of  the  penalties  thus  incurred;  and  it  is  further 
provided  that  all  moneys  recovered  by  civil  action,  after  deducting  costs, 
counsel  fees,  etc.,  shall  be  paid  into  the  treasury  of  the  state.  The  pen- 
alties, and  the  mode  of  recovering  the  same,  shall,  it  is  further  provided, 
be  deemed  to  be  substituted  for  all  others  theretofore  provided  by  law 
for  the  same  or  like  offense.  The  object  of  the  act,  as  declared  in  the 
title,  is  to  protect  the  shores  and  bay  of  New  York,  and  the  seaside  re- 
sorts near  the  same.  '  • 

Joseph  O,  Jackson^  for  defendants. 

Javiea  S.  Churchy  for  plaintiff. 

Lacombe,  J.,  {after  stating  the  facts  as  ahove.)  The  fact  that  removal 
into  this  court  was  had  upon  the  application  of  the  defendant  is  imma- 
terial, if  the  controversy  is  one  of  which  the  circuit  court  has  no  juris- 
diction. Lazensky  v.  Knights  of  Honor ,  32  Fed.  Rep.  417.  There  is  no 
pretense  that  the  matter  in  dispute  arises  under  the  constitution  or  laws 
of  the  United  States.  It  is  only  as  "a  controversy  between  citizens  of 
different  states"  that  the  plaintiff  insists  that  this  court  has  power  to 
dispose  of  it,  and  on  that  theory  he  seeks  to  sustain  the  removal.  There 
is  no  statute  which  authorizes  the  removal  of  a  suit  between  a  state  and 
citizens  of  another  state  on  the  ground  of  citizenship,  for  a  state  cannot, 
in  the  nature  of  things,  be  a  citizen  of  any  state.  State  of  Alabama  v. 
Wolffe,  18  Fed.  Rep.  836;  Stone  v.  South  Carolina,  117  U.  S.  430,  6  Sup. 
Ct.  Rep.  799.  The  nominal  plaintiff  here  is  an  individual,  but  he  sues 
only  in  his  official  character.  The  suit  is  brought  to  enforce  a  police 
regulation  of  the  state.  He  has  no  personal  interest  in  its  subject-mat- 
ter,— not  even  for  his  fees  or  commission,  for  he  is  a  salaried  officer, 
whose  compensation  is  secured  irrespective  of  the  result  of  the  suits  he 
may  bring.  In  the  event  of  his  removal  from  office  the  suit  would  be 
continued  by  his  successor,  not  by  himself.  Courts  will  look  behind 
and  through  the  nominal  parties  on  the  record  to  ascertain  who  are  the 
real  parties  to  the  suit,  and  will  determine  whether  a  state  is  the  real 
party  to  an  action  brought  by  or  against  its  officer  by  a  consideration  of 
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the  nature  of  the  case  as  presented  by  the  whole  record.  Governor  of 
Georgia  v.Madrazo,  1  Pet.  110;  In  re  Ayera,  123  U.  S.  443,  8  Sup.  Ct. 
Rep.  164;  New  York  v.  Louidana,  108  U.  S,  76,  2  Sup.  Ct.  Rep.  176; 
Hagood  v.  Southei^,  117  U.  S.  62,  6  Sup.  Ct.  Rep.  608;  Louisiana  v. 
Jumd,  107  U.  S.  711,  2  Sup.  Ct.  Rep.  128;  Brotmie  v.  Strode,  5  Cranch. 
303;  State  of  Maryland  v.  Baldmn,  112  U.  S.  490,  5  Sup.  Ct.  Rep.  278; 
McNvM  V.  Bland,  2  How,  15.  The  real  party  prosecuting  these  suits 
is  the  state  of  New  York,  and  they  are  therefore  not  removable  under 
the  act  of  1887.  Moreover,  the  cases  provided  for  by  the  statute  con- 
ferring jurisdiction  upon  the  circuit  courts  are  suits  "of  a  civil  nature,  at 
law  or  in  equity."  The  cases  at  bar  are  brought  to  enforce  penalties  im- 
posed by  state  law  to  be  paid  to  the  state  treasury,  and  are  of  a  penal, 
not  a  civil,  nature.  As  such  they  cannot  be  sustained  in  the  courts  of 
the  United  States.  Gwin  v.  Barton,  6  How.  7;  Staie  of  New  Hampshire  v. 
BaUxoay,  3  Fed.  Rep.  887.  They  are  undistinguishable  in  principle  from 
Wisconsin  v.  Inmrance  Go.,  127  U.  S.  265,  8  Sup.  Ct.  Rep.  1370.  By 
the  laws  of  the  state  of  Wisconsin,  the  officers  of  fire  insurance  compa- 
nies doing  business  in  the  state  were  required  to  file  certain  reports,  and 
to  forfeit  $500  for  failure  so  to  do.  It  was  made  the  duty  of  the  com- 
missioner of  insurance  to  prosecute  actions  to  recover  such  penalty  in 
the  name  of  the  state, — on^half  of  the  recovery  going  to  the  state  treas- 
ury, the  remainder  to  the  insurance  commissioner,  who  bore  the  expenses 
of  the  suit.  He  was  also  given  power  to  compromise  actions.  The  su- 
preme court  held  (supra)  that  the  law  was  penal,  and  that  a  suit  to  en- 
force could  not  be  maintained  in  the  federal  courts.  In  the  knguage 
of  Mr.  Justice  Gray,  delivering  the  opinion : 

"  The  rule  that  the  courts  of  no  country  execute  the  penal  laws  of  another  ap- 
plies not  only  to  prosecutions  and  sentences  for  crimes  and  misdemeanors,  but 
to  all  suits  in  favor  of  the  state  for  the  recovery  of  pecuniary  penalties  for  any 
violation  of  statutes  for  the  protection  of  its  revenue,  or  other  municipal  laws, 
and  to  all  judgments  for  such  penalties.  *  *  *  The  statute  of  Wisconsin 
under  which  the  state  recovered  in  one  of  her  own  courts  the  judgment  now 
and  here  sued  on  was  in  the  strictest  sense  a  penal  statute,  imposing  a  pen- 
alty upon  any  insurance  company  of  another  state  doing  business  in  the  state 
of  Wisconsin  without  having  deposited  with  the  proper  officer  of  the  state  a 
full  statement  of  its  property  and  business  during  the  previous  year.  The 
cause  of  action  was  not  any  private  injury,  but  solely  the  offense  committed 
against  the  state  by  violating  her  law.  The  prosecution  was  in  the  name  of 
the  state,  and  the  whole  penalty,  when  recovered,  would  accrue  to  the  state, 
and  be  paid,  one-half  into  her  treasury,  and  the  other  half  to  her  insurance 
commissioner,  who  pays  all  expenses  of  prosecuting  for  and  collecting  such 
forfeitures.  The  real  nature  of  the  case  is  not  affected  by  the  law  of  the  state 
for  the  punishment  of  the  offense.  It  is  immaterial  whether  by  the  law  of 
Wisconsin  the  prosecution  must  be  by  indictment  or  by  action,  or  whether  un- 
der that  law  a  judgment  might  be  enforced  by  execution,  by  scire  facias,  or 
by  a  new  suit.  In  whatever  form  the  state  pursues  her  right  to  punish  the 
offense  against  her  sovereignty,  every  step  of  the  proceeding  tends  to  one 
end, — the  compelling  the  offender  to  pay  a  pecuniary  fine  by  way  of  punish- 
ment for  the  offense. " 

The  motion  to  dismiss  both  actions  must  therefore  be  granted,  but,  as 
defendant  moved  them  into  this  court,  without  costs. 
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(Oireuii  Court,  If.  D.  lOinoii.    March  25. 1889  , 

Equity— PLBADiHQ—CRoeB-BiLL—GEiiMAinB  to  Bill. 

Complainaat  filed  a  bill  to  remove  a  cloud  on  his  title,  alleging  that  defendant 
isBued  an  attachment  in  Iowa  against  R.,  and  leyied  on  the  land  in  question, 
which  stood  in  the  name  of  R's  wife;  that  defendant  filed  a  supplemental  pe- 
tition in  that  suit  against  R  and  wife,  alleging  that  the  land  actually  belonged 
to  R.,  and  had  been  conveyed  by  him  to  his  wife  in  fraud  of  creditors;  that 
without  service  on  or  notice  to  Mrs.  R,  and  without  appearance  by  her,  de- 
fendant obtained  a  decree  under  which  the  land  was  sold,  and  he  became  the 
purchaser;  that  complainant  had  in  good  faith  obtained  the  title  from  Mrs. 
R.  Held  that,  as  by  the  laws  of  Iowa  a  creditor  may  attach  land  fraudulently 
conveyed,  and  afterwards  file  a  bill  to  set  aside  the  fraudulent  title,  defendant 
had  a  right  in  this  suit  to  file,  as  germane  to  the  bill,  a  cross-bill  alleging  that 
complainant  was  not  a  bonajide  purchaser,  and  praving  to  have  his  pretended 
title  declared  void,  and  the  title  declared  to  be  in  defendant. 

In  Equity.     On  exceptions  to  answer,  and  demurrer  to  cross-bill. 
Bill  to  set  aside  cloud  on  title,  filed  by  Chester  K.  Remer  against  Dun- 
can McKay.     For  opinion  on  demurrer  to  bill,  see  35  Fed.  Rep.  86. 
0.  F.  Woodruffs  for  complainant. 
Fry  &  Bdbbf  for  defendant. 

Blodgett,  J.  This  case  is  now  before  the  court  on  exceptions  to  de- 
fendant's answer  and  demurrer  to  the  cross^bill  filed  by  the  defendant. 
The  original  bill  charged,  in  substance,  that  Janet  R.  Remer,  the  wife 
of  Adam  Remer,  became  the  owner  of  certain  lands  situated  in  Monona 
county,  Iowa;  that  defendant,  McKa}',  claimed  to  be  a  creditor  of  Adam 
Remer,  the  husband  of  Janet,  and  instituted  proceedings  by  attachment 
in  the  district  court  of  Monona  county  against  Adam  Remer,  and  levied 
on  the  lands  so  owned  by  Janet,  and  also  filed  a  supplemental  petition 
in  equity  against  Adam  and  Janet  Remer,  charging  that  said  Adam  was 
the  actual  owner  of  the  land  so  levied  on,  and  had  caused  the  same  to  be 
conveyed  to  his  wife,  Janet,  without  considei*ation,  for  the  purpose  of 
defrauding  his  (Adam's)  creditors;  prayed  a  decree  that  said  Janet  had 
no  real  interest  in  the  land,  and  hdd  the  same  in  trust  for  Adam;  and 
without  personal  service  on,  or  notice  to,  Janet,  and  without  any  ap- 
pearanQe  by  her  in  the  case,  a  decree  was  entered,  directing  the  land  to 
be  sold  for  payment  of  the  indebtedness  due  the  defendant;  that  said 
land  was  so  sold  by  the  sherifi"  of  said  county,  and  in  accordance  with 
such  sale  the  sheriff  of  said  county  had  made  a  deed  thereof  to  the  de- 
fendant, who  claimed  thereby  to  have  acquired  a  valid  title  in  fee-simple 
thereto.  And  the  bill  further  charged  that  the  complainant  had,  with- 
out notice,  acquired  by  purchase  in  good  faith  the  title  of  Janet  to  the 
land,  and  asked  that  the  title  of  the  defendant,  so  obtained  without  serv- 
ice of  process  or  notice,  should  be  set  aside  as  a  cloud  upon  his  title.  By 
the  answer  and  cross-bill  the  defendant  now  charges  that  Janet  Remer 
had  no  actual  interest  in  the  land;  that  it  was  bought  by  her  husband, 
Adam  Remer,  and  paid  for  from  his  means;  that  defendant  in  the  origi- 
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nal  bill  and  complainant  in  the  cross-bill  is  a  creditor  of  Adam  Remer,  and 
has  proceeded  by  attachment,  as  be  lawfully  might  under  the  laws  of  the 
state  of  Iowa,  against  Adam,  to  levy  upon  said  land  under  his  writ  of 
attachment  and  to  obtain  judgment  against  Adam,  and  that  said  land  was 
duly  sold  in  pursuance  of  the  decree  and  judgment  of  the  court  to  sat* 
isfy  the  indebtedness  due  from  Adam  to  the  defendant;  and  that  he  has 
by  due  course  of  said  proceedings  obtained  a  deed  from  the  sheriff  of 
said  county  conveying  to  him  said  land;  and  that  complainant  had  no- 
tice, before  purchasing  from  said  Janet,  of  the  fraudulent  nature  of  the 
conveyance  to  her,  and  the  manner  in  which  she  held  her  title;  the 
cross-bill  prays  a  decree  that  the  title  held  by  Janet,  and  which  has  been 
conveyed  to  complainant,  was  fraudulent  as  against  the  complainant,  a 
creditor  of  Adam  Remer,  and  that  said  complainant  be  decreed  to  con- 
vey said  land  to  the  defendant. 

The  only  question  in  the  case,  it  seems  to  me,  which  is  raised  by 
these  exceptions  and  demurrer,  is  whether  this  cross-bill  is  germane  to 
the  subject-matter  of  the  original  bill.  Under  the  laws  of  Iowa  any  in- 
terest of  a  person  in  real  estate  in  that  state,  whether  legal  or  equitable, 
may  be  levied  upon  and  sold  by  a  creditor  of  the  person  holding  such 
interest;  and  real  estate  fraudulently  conveyed  to  a  third  person  may  be 
attached  by  a  creditor  of  the  real  owner,  and  a  bill  filed  afterwards  to 
set  aside  the  fraudulent  title.  Lathrop  v.  Brawn^  23  Iowa,  40;  Hvliz  v. 
ZoUars,  39  Iowa,  591;  Gardner  v.  Jaqaea^  42  Iowa,  577;  Badey  v.  Mo 
Oregor^  46  Iowa,  667.  The  complainant  having  come  into  a  court  of 
equity  for  relief,  the  defendant  may,  as  it  seems  to  me,  appropriately 
make  this  application  for  r.elief  by  attacking  complainant's  title,  and  say- 
ing that  complainant  has  in  equity  no  title  to  the  land  in  question,  but 
that  the  real  and  equitable  title  is  in  the  defendant;  that  the  complain- 
ant has  no  standing  in  a  court  of  equity  to  maintain  and  be  protected  in 
a  title  held  in  fraud  of  the  defendant's  rights.  The  case  made  by  the 
cross-bill  seems  to  me  an  appropriate  defense  to  the  complainant's  case, 
and  one  that,  if  sustained  by  the  proof,  would  show  the  defendant  en- 
titled to  the  relief  asked.  It  therefore  appears  to  me  that  the  cross-bill, 
is  entirely  germane  to  the  case  made  by  the  original  bill,  and  that  the 
exceptions  to  the  answer,  and  the  demurrer  to  the  cro8S-bill|  should  be 
overruled. 


MgGloskey  et  ai.  v.  Babr  et  al. 
(Oireuit  Court,  S.  D,  Ohio,  W.  2>.    March  9, 1889. 

1.  EqUITT-:-PLAAJ>ING— SePABATB  PlBAS— FILING  WITHOUT  LbAVB. 

It  is  not  usual,  nor  in  conformity  with  proper  practice,  for  a  defendant, 
without  preyious  special  leave  cff  court,  to  file  several  separate  pleas,  or  to 
present  several  distinct  and  independent  defenses  in  one  plea;  the  object  of 
a  plea  being  to  reduce  the  cause,  or  some  distinct  part  of  it,  to  a  single  issue. 

2.  Same— Pleas— RKQxnsiTEs. 

The  rules  of  equitjr  pleading  require  that  the  averments  of  a  plea  in  bar 
shall  be  so  clear,  positive,  and  distinct  as  to  render  the  plea  a  complete  equita- 
ble and  legal  bar,  and  enable  the  complainant  to  take  issue  upon  its.validity. 
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8.  Same— Setting  Down  Plea  for  Argument. 

While  the  act  of  the  complainants  in  setting  down  a  plea  for  ar^ment,  in- 
stead of  replying  to  it.  operates  as  an  admission  of  the  facts  therein  alleged, 
which  are  well  pleaded,  yet,  in  deciding  upon  the  validity  of  the  plea,  the  bill,  . 
BO  far  as  it  remains  uncontradicted,  is  assumed  to  be  true. 

4.  Same— Averments  of  Title. 

A  plea  that  defendant  is  "the  sole  owner  in  fee-simple"  of  the  property  de- 
scribed in  the  bill,  without  stating  any  facts  from  which  the  court  can  see 
whether  defendant  is  the  owner  in  fee  or  not,  is  bad. 

5.  Same— Adverse  Possession. 

A  plea  "that  at  the  time  of  the  bringing  of  this  suit,  and  long  prior  thereto, 
this  defendant  was,  and  still  is,  in  the  open,  notorious,  continuous,  and  ex- 
clusive possession  of  the  said  premises  as  the  sole  owner  thereof,  and  claim- 
ing and  holding  adversely  to  tne  complainants  and  the  whole  world,"  is  bad, 
in  that  it  consists  of  conclusions  of  law. 

6.  Same — Statute  of  Limitations. 

A  plea  of  the  statute  of  limitations  to  a  bill  for  partition,  which  does  not 
negative  the  fact  alleged  in  the  bill  that  certain  of  the  complainants  were  un- 
der disability  when  their  rights  of  possession  accrued,  and  have  so  continued, 
is  bad. 

7.  Same— Ouster  and  Disseisin. 

A  plea  that  "complainants  were  at  the  time  of  bringing  this  suit,  and  lonK 
prior  thereto,  ousted  and  disseised,  and  out  of  possession  of  said  premises,^ 
states  a  mere  conclusion  of  law,  and  is  wholly  wanting  in  proper  averments 
of  facts  and  circumstances  to  sustain  that  conclusion. 

8.  Same— Matters  for  Demurrer. 

A  plea  which  presents  matters  proper  for  demurrer— as  multifariouBness — 
will  be  overruled. 

In  Equity.  Bill  for  partition  and  accounting,  filed  by  Sarah  E.  Mo- 
Closkey  and  others  against  Samuel  Barr  and  others.  On  hearing  as  to 
sufficiency  of  pleas. 

C  W.  (hwany  H,  T,  Fay^  and  Howard  FerriSy  for  complainants. 

Llncdn,  Stepfums  &  Bateman,  Harper ,  Ooppock  <k  Hammd^  Henry  Van 
Matery  Simrail  &  Mack,  and  E.  P.  Bradstreet,  for  defendants. 

Jackson,  J.  This  cause  is  now  before  the  court  on  the  sufficiency  of 
the  pleas  filed  herein  by  Ed.  A.  Poy,  William  A.  Blanchard,  Henry 
.  Van  Mater,  and  others,  defendants,  adopting  the  same,  and  agreeing  to 
be  bound  by  the  action  of  the  court  thereon,  to  the  second  amended  bill, 
filed  by  complainants  November  7,  1888.  The  case  made  and  presented 
by  said  second  amended  bill  is  briefly  this:  The  complainants  allege 
that  they,  together  with  certain  of  the  defendants  other  than  those  inter- 
posing said  pleas,  were  the  legal  heirs  of  Mary  Jane  Barr,  who  was  seised 
in  fee  in  remainder  of  the  160  4-10  acres  of  land  described  in  the  plead- 
ings, subject  to  the  life-estate  therein  of  one  Maria  Bigelow;  that  their 
said  ancestor,  the  tenant  in  fee  in  remainder,  departed  this  life  intestate 
November  21,  1821,  when  said  estate  in  remainder  descended  and  be- 
came vested  in  them  and  the  other  heirs  and  descendants  of  said  Mary 
Jane  Barr  (made  parties  defendant)  as  tenants  in  common;  that  the 
life-tenant,  Maria  Bigelow,  died  August  3,  1860,  when  their  right  of 
possession  and  that  of  their  co-tenants  accrued,  and  that  at  the  date  of 
the  accrual  of  their  right  of  possession  upon  the  termination  of  said  life- 
estate  several  of  the  complainants,  specially  named,  were  under  the  dis- 
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abUity  of  coverture  and  infancy.  The  bill  seeks  special  discovery  of  the 
defendants,  whether  all  of  them,  other  than  the  Barr  heirs  and  descend- 
ants, do  not  derive  such  title  and  possession  as  they  respectively  have 
through  and  under  the  life-tenant,  Maria  Bigdow,  together  with  the  dates 
at  which  they  acquired  such  title  and  possession,  and  also  for  partition, 
and  an  account  for  rents.  The  above-named  defendants  file  pleas  in  bar 
of  the  suit,  joining  therewith  answers  in  support  of  the  pleas.  The  pleas 
recite  that  they  are  filed  by  leave  of  the  court  first  had  and  obtiiined, 
but  there  is  no  order  of  record  granting  such  leave.  The  pleas  of  the 
several  defendants  are  substantially  the  same,  and  allege: 

'*(!)  That  at  the  time  of  the  bringing  of  this  suit,  and  long  prior  thereto, 
this  defendant  was,  and  still  is,  the  sole  owner  in  fee-simple  of  the  entire  title 
of  the  following  described  premises,  viz.,  (then  setting  out  certain  lots  or  par- 
cels of  land  in  Cincinnati.)  (2)  That  at  the  time  of  the  bringing  of  this  suit, 
and  long  prior  thereto,  this  defendant  was,  and  still  is,  in  the  open,  notorious, 
continuous,  and  exclusive  possession  of  the  said  premises  as  the  sole  owner 
thereof,  and  claiming  and  holding  adversely  to  the  complainants  and  all  the 
world.  (3)  He  further  says  that  the  said  complainants  were,  at  the  time  of 
the  bringing  of  this  suit  and  long  prior  thereto,  ousted  and  disseised  and  out 
of  possession  of  said  premises,  and  he  says  that  complainants  seek,  by  their 
second  amended  bill,  to  recover  the  possession  of  a  portion  of  the  said  land, 
and  to  establish  their  title  therein;  wherefore  he  says  that  the  relief  sought 
by  the  said  complainants'  second  amended  bill  is  not  of  equitable  cognizance, 
and  that  they  have  adequate  remedy  at  law  to  recover  possession,  and  estab- 
lish their  title,  if  any  they  have.  (4)  And  this  defendant  further  for  plea 
suith  that  he  is  the  sole  owner  and  holder  of  the  premises  described  in  his  first 
plea  above,  reference  to  which  is  hereby  made  part  hereof;  that  said  second 
amended  bill  is  exhibited  against  this  defendant  and  some  two  hundred  other 
defendants  in  possession  of  distinct  tracts  or  parcels  of  land  included  within 
the  tract  described  in  the  second  amended  bill;  that  this  defendant  has  no  in- 
terest or  claim  to  tracts  held  and  owned  by  the  other  defendants,  and  the  said 
other  defendants  have  no  claim  to  or  interest  in  the  tract  held  by  this  defend- 
ant described  in  the  first  plea  aforesaid;  and  this  defendant  says  that  if  his 
case  is  mixed  up  and  joined  with  the  case  of  the  other  defendants  in  possession 
he  will  be  put  to  large  expense,  and  great  vexation  and  delay,  by  reason  of  the 
contention  between  the  said  complainants  and  the  other  defendants  in  posses- 
sion, in  which  he  has  no  interest,  and  from  which  he  can  derive  no  benefit. 
Wherefore  he  saith  that  the  second  amended  bill  is  exhibited  against  him  and 
the  said  other  defendants  for  several  distinct  and  independent  matters  and 
causes,  which  have  no  relation  to  each  other,  and  in  which  he  is  in  no  way 
interested  and  concerned^  and.ought  not  to  be  implicated." 

Then,  without  "waiving  his  said  plea,"  the  defendant  proceeds  to 
answer  so  much  of  complainants'  said  amended  bill  as  he  deems  i?fia- 
terial  to  make  answer  unto,  and  denies  that  complainants  are  seised 
in  fee  and  entitled  to  the  possession  of  an  undivided  one-fifth  part  or 
of  any  part  of  the  real  estate  described  in  said  amended  bill  or  in  the 
first  plea;  denies  the  defendant  Barr  heirs  or  descendants  are  seised  in  fee 
of  an  undivided  one  thirty-fifth  part  or  any  part  of  the  real  estate  de- 
scribed in  said  amended  bill  or  in  the  first  plea  of  defendant;  denies 
that  the  unknown  heirs  of  Margaret  Hattersley  are  seised  in  fee  of  an 
undivided  one  thirty-fifth  part  or  of  any  part  of  the  real  estate  described 
in  the  amended  bill  or  in  his  first  plea.     The  same  denial  is  made  as  to 
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other  named  defendants  alleged  in  the  bill  to  have  an  undivided  one 
thirty-fifth  part  of  the  land  described  in  said  bill.  He  further  denies 
that  all  of  the  defendants  other  than  those  specifically  named  above  are 
seised  in  fee-simple  of  the  remaining  25-35  part  or  of  any  part  of  the 
lands  described  in  the  bill  or  in  bis  fii-st  plea,  jointly,  or  in  common,  or 
m  any  way  together;  but  avers  that  each  of  the  said  defendants  in  pos- 
session is  the  owner  of  and  seised  in  possession  and  law  severally  of  dis- 
tinct parcels  or  tracts  of  land  within  the  large  tract  described  in  said 
amended  bill.  He  further  denies  that  upon  the  death  of  the  said 
Maria  Bigelow  the  defendants,  other  than  those  above  specifically  named, 
or  those  under  whom  they  claim,  entered  into  possession  of  the  real 
estate  described  in  the  said  amended  bill  or  in  this  defendant's  first  plea, 
as  tenants  in  common  with  the  complainants  and  the  other  defendants 
herein.  *' Wherefore  the  defendant  demauils  the  judgment  of  this  court 
whether  he  shall  be  compelled  to  answer  complainants'  said  amended 
bill,  and  humbly  prays  to  be  dismissed  with  his  reasonable  costs.''  The 
pleas  are  properly  certified  to  by  counsel,  and  sworn  to  by  the  defend- 
ant. The  complainants  have  set  them  down  for  hearing  without  mak- 
ing any  reply  thereto,  which  operates  as  an  admission  of  all  the  facts 
therein  alleged,  which  are  well  pleaded,  for  the  purpose  of  determining 
whether  any  or  either  of  them  constitutes  a  sufficient  answer  to  the  suit. 
It  is  not  usual,  or  in  conformity  with  proper  practice,  for  a  defendant, 
without  previous  special  leave  of  the  court,  to  file  several  separate  pleas, 
or  to  present  several  distinct  and  independent  defenses  in  one  plea  to  the 
suit,  for  the  reason  that  the  defense  proper  for  a  plea  is  such  as  reduced 
the  cause  or  some  distinct  part  of  it  to  a  single  point  or  issue;  the  ob- 
ject of  the  plea  being  to  save  litigants  the  expense  and  trouble  of  going 
into  the  evidence,  and  a  trial  at  large.  In  Mitf.  &  T.  Eq.  PL  381,  it  is 
said  tliat — 

**It  is  generally  concurred  that  a  plea  ought  not  to  contain  more  defenses  than 
one;  and,  though  a  plea  may  be  bad  hi  part  and  not  in  the  whole,  and  may 
accordingly  be  allowed  in  part  and  overruled  in  part,  yet  there  does  not  ap- 
pear any  case  in  which  two  defenses  offered  by  a  plea  have  been  separated, 
and  one  allowed  as  a  bar." 

The  reason  for  this  rule  is  fully  and  clearly  explained  on  pages  382 
and  383  of  the  same  work.  The  plea  may  consist  of  a  variety  of  facts 
and  circumstances,  without  being  bad  for  dtiplicity  or  multifariousness, 
provided  they  furnish  as  their  result  one  clear  ground  upon  which  the 
equity  of  the  bill,  or  the  part  thereof  pleaded  to,  may  be  disposed  of. 
1  Daniell,  Ch.  Pr.  607;  Story,  Eq.  PL  §  654;  Didier  v.  Daiison,  2  Sandf. 
Ch.  61.  In  the  present  case  the  plea  or  pleas  present  four  separate,  dis- 
tinct, and  inconsistent  defenses,  viz.:  (1)  That  defendant  was  at  the 
commencement  of  the  suit,  and  still  is,  sole  owner  in  fee-simple  of  the 
particular  lots  or  parcels  of  land  described;  (2)  that  at  the  bringing  of 
the  suit  he  was,  and  still  is,  in  the  open,  notorious,  continuous,  and  ex- 
clusive possession  thereof,  claiming  and  holding  adversely  to  complain- 
ants; (3)  that  complainants  were,  before  and  at  the  time  of  bringing 
their  suit,  ousted  and  disseised,  and  out  of  possession,  and  therefore 
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tbeir  remedy  is  at  law;  and  (4)  that  the  suit  is  multifarious  in  joining 
defendant  with  others  holding  and  claiming  distinct  parcels  of  the  land 
described  in  the  bill.  Here  we  have  averments  of  ownership  in  fee, 
ouster  and  disseisin  of  the  complainants,  adverse  possession,  or  the  bar 
of  the  statute  of  limitation,  and  multifariousness,  all  interposed  and 
tendered  or  issued  to  complainants,  to  be  tried,  if  replication  is  made 
thereto,  before  defendant  can  be  called  upon  to  answer,  and  make  the 
discovery  sought  by  the  interrogating  portion  of  the  bill.  In  EinrruM  v. 
Miichellj  9  Jur,  171,  it  was  held  that  a  plea  which  was  in  effect  a  plea  of 
the  statute  of  limitations  and  of  no  liability  ever  incurred,  was  double, 
and  inconsistent,  and  therefore  bad.  So,  in  WatkinB  v.  Stones  2  Sim. 
49,  it  was  held  that  a  plea  which  averred  that  a  fine  was  levied  of  an 
estate  claimed  by  the  biU,  and  that  such  estate  was  the  only  part  of  the 
property  claimed  in  which  the  defendant  had  any  interest,  should  be 
overruled  as  a  double  plea.  The  pleas  interposed  in  the  present  case  do 
not  indicate  whether  diey  go  to  the  whole  bill  or  to  any  particular  por- 
tion of  it.  Nor  is  this  defect  in  the  pleading  aided  in  any  way  by  the 
answer  filed  in  support  of  the  plea.  It  is  in  feet  diflScult  to  perceive 
what  support  was  intended  to  be  given  the  pleas  by  the  answers  filed  in 
connection  therewith,  which  fail  to  deny  the  material  facts  alleged  in 
the  bill.  If  complainants  should  reply  to  those  pleas,  and  take  issue 
thereon,  and  any  on^  or  more  of  the  defendants  filing  the  same  should 
sustain  his  plea  or  pleas,  would  the  whole  bill  be  dismissed?  If  not, 
what  portion  of  it?  Again,  pleas  in  bar  are  not  favored,  inasmuch  as 
the  defendant,  especiall}*  in  equity  suits,  has  other  and  ample  modes  of 
defense  open  to  him.  They  are  accordingly  required  to  be  explicit  in 
their  averments,  and  upon  their  face  to  disclose  a  complete  defense. 
All  the  facts  necessary  to  render  the  plea  a  complete  equitable  bar  to  the 
case  made  by  the  bill  (so  far  as  the  plea  extends)  must  be  clearly  and 
distinctly  averred  in  order  that  the  complainant  or  plaintiff  may  take 
issue  upon  them.  In  a  plea  in  bar  the  defendant  assumes  the  onus  pro- 
handi^  and  must  state  the  case  or  facts  on  which  he  relies  with  the  same 
clearness  that  a  plaintiff  or  complainant  is  required  to  do  when  by  his 
suit  or  biU  he  tenders  the  defendant  an  issue.  When  the  defendant  un- 
dertakes by  plea  setting  up  matters  tn  jsaia  to  bar  the  complainant,  it  is 
just  as  incumbent  on  him  to  set  out  the  facts  on  which  he  relies  as  it 
will  be  incumbent  to  prove  them  on  the  trial  of  issues  tendered.  Strict- 
ness is  demanded  in  such  pleas.  Thus  it  has  been  held  that  in  a  plea 
of  a  release  the  defendant  must  set  out  the  consideration  upon  which 
the  release  was  made  in  order  to  make  the  plea  good.  So,  in  setting 
up  the  plea  of  innocent  purchasers  without  notice,  the  plea  must  .contain 
all  the  requisites  of  such  a  defense  including  the  payment  of  the  con- 
sideration. In  SecoTnbe  v.  Carnphdl^  18  Blatchf.  108,  the  plea  interposed 
was  that  of  a  bona  fide  purchaser  for  a  "good  and  valuable  consideration, 
to-wit,  a  certain  sum  of  money  then  advanced  and  paid  by  him  to  her;" 
the  court  held  that  the  plea  was  bad  for  not  setting  the  amount  of  the  con- 
sideration in  traversable  form.  So,  when  the  plea  interposes  the  statute 
of  firaudSi  the  court  will  require  all  the  facts  to  be  presented  to  enable  it 
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to   decide   whether  the  plea  will   be  available,     BaHey  v.    Wright^  2 
Bond, 181. 

Now,  taking  the  pleas  in  question  by  those  well-settled  rules,  we  no- 
tice first  that  it  is  not  clearly  and  distinctly  stated  in  either  of  the  sev- 
eral pleas  that  the  particular  lots  or  parcels  of  land  set  out  in  the  first 
plea  forms  a  part  of  or  is  included  in  the  160  4-10  acres  described  in 
complainants'  bill.  That  fact  is  only  inferentially  disclosed  in  the  third 
and  fourth  pleas.  But  it  is  not  for  the  court  to  indulge  in  inferences  to 
support  this  first  plea,  even  conceding  that  the  averments  of  one  plea 
could  be  looked  to  in  order  to  supplement  and  cure  defects  in  another 
setting  up  a  distinct  defense.  Again,  the  first  plea,  setting  up  owner- 
ship in  fee-simple  in  and  to  the  parcel  or  parcels  mentioned  therein, 
does  not  exhibit  any  title  to  such  parcel  or  parcels,  nor  does  it  allege 
how,  or  from  whom,  defendant  acquired  such  ownership  in  fee.  It  does 
not  state  any  fact  or  facts  from  which  the  court  can  see  that  defendant  is 
the  owner  in  fee-simple.  The  averment  of  title  in  a  pleading  is  not  the 
allegation  of  a  fact,  but  of  the  consequence  of  facts.  Aside  from  this, 
the  complainants  have  as  much  right  to  require  defendant,  in  setting  up 
ownership,  to  state  his  title,  as  the  defendant  had  to  require  the  complain- 
ants (as  was  done  herein  at  a  former  term)  to  set  out  more  specifically 
how  and  through  whom  they  claimed  to  have  derived  their  rights  and 
interest  in  the  land  sought  to  be  partitioned.  Suppose  complainants 
should  be  required  to  reply  to  this  plea  in  its  present  shape,  the  defend- 
ant might,  upon  the  trial  of  the  issue  thus  presented,  attempt  to  show 
title  under  and  by  virtue  of  the  statute  of  limitations  and  adverse  pos- 
session, and  thus  merge  his  separate  pleas.  The  defendant  says  he  is 
the  owner  in  fee,  but  his  plea  does  not,  on  the  face  of  it,  show  to  the 
court  that  he  has  such  a  title  as  to  form  a  complete  equitable  or  l^al 
bar  to  the  case  made  by  the  bill.  This  first  plea  is  evasive  in  that  it 
does  not  disclose  the  defendant's  whole  case  on  the  facts.  Instead  of 
setting  forth  the  facts  on  which  his  claim  of  ownership  is  founded  in  a 
traversable  form,  the  defendant  has  contented  himself  with  making  his 
own  deductions  therefrom,  and  averring  only  what  is  a  proper  conclu- 
sion of  law.  It  is  well  settled  that  an  averment  of  a  conclusion  of  law 
is  generally  bad  pleading.  It  raises  no  issue,  does  not  prevent  judg- 
ment being  rendered  on  the  pleadings,  need  not  be  denied,  and  is  not 
admitted  by  demurrer.  It  may  not  always  be  easy  to  determine  or  to 
describe  what  is  a  conclusion  of  law,  and  what  is  merely  an  averment  of 
fact.  But  numerous  adjudged  cases  settle,  as  we  think,  that  defend- 
ant's first  plea  should  be  treated  as  averring  a  conclusion  of  law  when 
considered  in  the  light  of  the  admitted  allegations  of  the  bill.  In  Larimore 
V.  WellSy  29  Ohio  St.  13,  an  averment  that  a  note  was  "not  outstanding" 
against  the  defendant  was  held  to  be  a  conclusion  of  law.  So  with  the 
averment  that  there  was  "nothing  due  thereon."  So  in  Van  Wert  v. 
Webster  J  31  Ohio  St.  420,  an  allegation  that  an  "injury  will  be  irrepara- 
ble" was  held  to  be  a  conclusion  of  law,  and  bad,  if  the  facts  were  not 
stated.  In  Qimeaherry  v.  Artis^  1  Duv,  30,  an  averment  that  one  was 
the  legal  owner  of  the  note  sued  on  was  held  to  state  only  a  legal  conclu*  > 
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sion.  In  Poormanv,  MiUs^  35  Cal.  118,  the  averment  was  that  the  party 
was  "owner  and  holder,"  and  this  was  held  to  state  only  a  legal  conclu- 
sion. In  Th(ymp8on  v.  Cook,  21  Iowa,  472,  it  was  held  that  an  aver- 
ment that  a  certain  chose  in  action  had  become  the  property  of  a  party, 
without  averring  how,  as  by  assignment,  etc.,  was  a  legal  conclusion, 
rather  than  a  fact,  and  the  defect  in  the  pleading  could  berreached  by 
motion.  In  Farley  v.  Kittson,  120  U.  S.  303-318,  7  Sup.  Ct.  Rep.  541, 
where  the  subject  of  pleas  in  bar  is  considered  at  length,  Mr.  Justice 
Gray,  speaking  for  the  court,  says: 

**The  averments  in  the  third  part  of  the  plea,  that  by  reason  of  the  plain- 
tiff's position  as  receiver  and  general  manager  of  the  railroads  his  entering 
into  the  agreement  sued  on»  and  engaging  in  the  enterprise  of  purchasing  the 
bonds  and  thereby  acquiring  the  railroads,  were  unlawful,  and  did  not  entitle 
bim  to  the  aid  of  a  court  of  equity  to  enforce  the  agreement,  *  *  *  were 
averments  of  pure  matter  of  law,    *    *    *    not  to  be  availed  of  by  plea. " 

See,  also,  Bank  v.  Inmrance  Co.,  104  U.  S.  76,  77. 

It  was  entirely  practicable  for  defendant  to  set  out  in  this  first  plea 
the  title  under  which  he  claimed  the  ownership  in  fee  of  the  designated 
parcel,  without  making  the  discovery  called  for  by  the  bill,  and  this  he 
should  have  done.  While  the  act  of  the  complainants  in  setting  down 
the  plea  for  argument,  instead  of  replying  thereto,  operates  as  an  admis- 
sion of  the  facts  therein  alleged  which  are  well  pleaded,  it  must  also  be 
borne  in  mind  that  in  deciding  upon  the  validity  of  the  plea  the  bill,  so 
far  as  it  remains  uncontradicted,  is  assumed  to  be  true.  In  Farley  v. 
KUtmi,  120  U.  S.  317,  7  Sup.  Ct.  Rep.  534,  it  was  said  that,  even  on 
the  trial  of  the  plea  after  replication  thereto,  all^ations  of  the  bill  not 
denied  by  the  plea  "  were  conclusively  admitted  to  be  true."  Applying 
this  rule  to  the  present  case,  and  assuming  that  the  lots  or  parcels  of 
land  mentioned  in  the  first  plea  are  included  in  the  160  4-10  acre  tract 
described  in  the  bill,  we  find  that  neither  said  plea,  nor  the  answer  in 
support  thereof,  denies  that  Mary  Jane  Barr  held  an  estate  in  fee  in  re- 
mainder in  the  said  160  4-10  acre  tract;  that  she  died  in  1821  intestate, 
leaving  the  complainants,  and  those  under  whom  they  claim ,  together  with 
the  Barr  defendants  or  their  descendants,  as  her  heirs  at  law,  in  whom  said 
estate  in  remainder  vested  as  tenants  in  common;  that  the  life- tenant, 
Maria  Bigelow,  died  in  August,  1860;  that  complainants' interest  in  said 
estate  was  as  stated  in  the  bill;  that  the  possession  thereof  was  exclu- 
sively held  by  all  or  certain  of  the  defendant  heirs  co-tenants  with  them- 
selves or  others  claiming  under  them.  These  facts  being  conclusively 
admitted,  the  defendant's  plea  in  bar  does  not  disclose  that  he  claims 
ownership  in  fee-simple  from  any  other  source  or  chain  of  title  than 
through  the  life-tenant,  or  some  of  the  heirs  of  Mary  Jane  Barr.  If  he 
does  he  should  have  averred  the  fact.  The  rule  of  pleading  requires  his 
averments  to  be  so  clear,  positive,  and  distinct  as  to  render  his  plea  a 
complete  equitable  and  legal  bar,  and  enable  the  complainants  to  take 
issue  upon  its  validity. 

The  second  plea  of  the  statute  of  limitations  is  defective  in  not  nega- 
tiving the  fact  alleged  in  the  bill  that  certain  of  the  complainants  were 
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under  disability  when  their  rights  of  possession  accrued,  and  have  so  con- 
tinued. This  plea  is  otherwise  defective  and  bad  in  not  showing  when  the 
adverse  possession  of  defendant  commenced.  The  bar  of  the  statute  of 
limitations  does  not  clearly  appear  from  the  face  of  the  plea.  In  Hard- 
man  v.  EUamea,  2  Mylne  &  K.  732,  it  was  held  that  a  plea  that  the  title 
of  the  plaintiif,  or  of  the  person  through  whom  he  claims,  accrued  at  a 
particular  time,  and  that  the  possession  of  the  property,  and  the  receipts 
of  the  rents  and  profits  thereof,  have  been  adverse  to  him  and  the  person 
through  whom  he  claimed  ever  since  that  time,  should  be  overruled  if  it 
did  not  set  forth  the  facts  and  circumstances  constituting  such  adverse 
possession,  because  adverse  possession  may  consist  in  various  things; 
and,  if  none  of  those  are  specified,  the  plaintiff  may  have  no  precise 
knowledge  of  the  defense  which  he  is  to  meet.  Their  plea  is  further- 
more defective  in  stating  a  legal  conclusion  without  giving  all  the  mate* 
rial  facts  on  which  that  conclusion  rests. 

The  same  objections  apply  in  all  their  force  to  the  third  plea  of  oustez 
and  disseisin,  which  clearly  states  a  conclusion  of  law,  and  is  wholly 
wanting  in  any  proper  averments  of  facts  or  circuinstances  to  sustain  that 
legal  conclusion.  This  plea  does  not  present  on  its  &ce  any  equitable 
bar  to  the  case  made  by  the  bill,  and  is  fatally  defective  and  bad. 

As  to  the  fourth  plea,  that  presents  properly  matter  for  demurrer, 
and  even  as  a  demurrer  it  would  not  present  a  proper  ground  of  objec- 
tion to  the  bill. 

Our  conclusion  is  that  these  pleas  are  all  insufficient,  and  should  be 
disallowed  and  overruled,  and  it  is  accordingly  so  ordered,  with  costs. 
The  defendants  interposing  said  pleas  may  have  leave  to  treat  them  as 
answers  in  the  cause,  if  they  elect  so  to  do,  or  they  may  file  new  an- 
swers hereini  and  they  are  allowed  80  days  within  which  to  answer. 


Philadelphia  Nat.  Bai^k  v.  Dowd. 
(CfircuU  Court,  E.  D.  North  Oarolma.    ji^ebmtLrj  16, 1889.) 
Banks  and  BAH]ciN€H-CoLLBCTioNS~-L!rsoT.T]BN€r7— Riqht  to  Follow  Tnuvt 

FUHDS. 

Plaintiff  sent  to  defendant's  bank  paper  indorsed  "For  collection  and  imme- 
diate return"  to  plaintiff,  and  the  paper  was  collected,  and  the  proceeds 
mingled  with  other  moneys  of  the  bank,  instead  of  forwarded  to  plaintiff. 
The  bill  contained  an  uncontro verted  allegation  that  defendant's  bank,  at  all 
times  subsequent  to  the  collection  and  at  tne  time  of  defendant's  appointment 
as  receiver,  had  on  hand  cash  to  a  greater  amount  than  that  due  plaintiff. 
The  bill  asked  to  have  the  balance  due  plaintiff  paid  in  full  on  the  ground  that 
the  bank  by  receiving  the  paper  for  collection  and  immediate  return  became 
a  trustee,  and  that  either  its  entire  property  or  the  money  in  its  vaults  became 
impressed  vrith  the  trust.  Held  that,  if  the  mingling  of  the  funds  was  a  breach 
of  trust,  it  was  a  conversion;  and  plaintiff  became  a  simple  contract  creditor, 
with  no  preference  at  law. 
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a  auok 

It  was  Immaterial  whether  or  not  the  bank  stood  in  a  fiduciary  capacity  to 
plaintiff,  as  the  facts  stated  in  the  bill  showed  that  the  money  collected  could 
not  b^  traced  into  any  specific  investment  or  fund,  but  had  been  indistinguish- 
ably  mingled  with  the  general  assets. 

In  Eqaity.     Bill  to  obtain  a  priority  in  the  nature  of  an  equitable 
lien  on  the  assets  of  an  insolvent  national  bank. 
Batde  &  Mbrdecai,  for  plaintiff. 
F.  N.  Buabeej  for  defendant. 

Seymoxjb,  J.  The  defendant  is  the  receiver  of  an  insolvent  national 
bank.  The  plaintiff,  a  bank  doing  business  in  Pennsylvania,  sent  dur- 
ing the  winter  and  spring  of  the  present  year  to  the  bank  of  which  de- 
fendant is  receiver  commercial  paper  indorsed,  "For  collection  and  im- 
mediate return  to  the  Philadelphia  National  Bank."  This  paper  was 
collected  by  defendant's  bank,  and  the  proceeds  were  mingled  with  the 
other  moneys  of  the  bank,  instead  of  being  forwarded  to  the  plaintiff. 
The  bill  contains  an  allegation,  which  is  not  controverted,  that  the  de- 
fendant's bank,  at  all  times  subsequent  to  making  such  collections,  and 
at  the  time  its  affairs  were  placed  in  the  hands  of  a  receiver,  had  on 
hand  cash  to  a  greater  amount  than  that  due  to  plaintiff.  Plaintiff 
asks  to  have  the  balance  due  it  paid  in  full  out  of  the  assets  of  the  in- 
solvent bank  on  the  ground  that  the  latter,  by  receiving  the  paper  for 
collection  and  immediate  return,  became  a  trustee  for  the  transaction  of 
the  affair,  and  that  either  its  entire  property  or  the  money  in  its  vaults 
became  impressed  with  the  trust.  In  other  words,  it  claims  a  priority 
in  the  nature  of  an  equitable  lien  on  either  the  assets  of  the  bank  or  its 
cash  on  hand.  The  court  holds  that  when  defendant's  bank  mingled  the 
money  collected  with  its  general  funds,  it  was,  if  a  breach  of  trust  was 
committed  thereby,  a  conversion  of  such  money,  and  that  thereupon  the 
plaintiff  became  a  simple  contract  creditor,  with  no  claim  that  has  a  pref- 
erence at  law  over  any  other  simple  contract  debt.  If  the  money  was 
not  held  by  the  bank  as  trustee,  the  result  is  the  same.  On  the  former 
supposition,  however,  plaintiff  would  have  a  right  to  follow  the  money 
into  any  new  form  into  which  it  could  be  specially  traced.  But  it  is 
immaterial  whether  or  not  the  bank  stood  in  the  relation  of  a  fiduciary 
to  the  plaintiff,  because,  on  the  facts  stated  in  the  bill,  it  appears  that 
the  money  collected  cannot  be  traced  into  any  specific  investment  or  fund, 
but  has  been  indistinguishably  mingled  with  the  general  assets  of  defend- 
ant's bank. 

Such  an  opinion  would  have  been  very  generally  expressed  without 
hesitation  prior  to  1879,  when  the  English  court  of  appeals  rendered  its 
decision  in  Re  HdUeU,  QKnatchbvU  v.  HaUeU,)  L.  R.  13  Ch.  Div.  696. 
I  do  not  consider  it  at  all  in  conflict  with  the  opinion  of  Sir  George 
Jessel  in  that  case.  But  it  is  in  conflict  with  several  cases  since  decided 
in  this  country,  most  of  which  refer  to  KnatchbvU  v.  HaUett.  I  look  upon 
these  cases  as  introducing  a  new  principle  into  an  old  and  well-known 
doctrine  of  equity,  which,  with  the  greatest  deference  to  the  courts  de- 
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ciding  them,  I  do  not  feel  at  liberty  to  follow  in  advance  of  any  adjudi- 
cation by  the  fiupreme  court.  The  cases  are  People  v.  Bank,  96  N.  Y. 
32;  McLeod  v.  Evans,  66  Wis.  401,  28  N.  W.  Rep.  173,  214;  Harriami 
V.  Smith,  83  Mo.  210;  Peak  v.  EUicoU,  30  Kan.  156,  1  Pac.  Rep.  199; 
and  Bank  v.  Weems,  6  S.  W.  Rep.  802.  The  facts  of  the  case  first  cited 
(^People  V.  Bank)  are,  briefly,  as  follows:  Two  notes  made  by  the  firm  of 
Sartwell,  Hough  &  Ford  had  been  discounted  by  defendant,  a  state  bank, 
and,  wishing  to  anticipate  payment,  they  drew  checks  for  the  amount  of 
the  notes,  which  were  thereupon  charged  to  their  account,  and  the  notes 
were  entered  upon  the  books  of  the  bank  as  paid.  In  fact  they  had  been 
sold.  Thereafter,  the  bank  having  become  insolvent,  a  receiver  was  ap- 
pointed, who  refused  to  pay  the  notes.  The  case  constituted  in  the  court 
of  appeals  was  an  appeal  from  an  order  directing  the  receiver  to  make 
such  payment.  It  appeared  that  at  the  time  a  smaller  amount  of  cash 
than  the  face  of  the  notes  was  found  in  the  bank.  The  court,  Danporth, 
J.,  delivering  the  opinion,  (which  is  a  brief  one,  and  does  not  put  the 
matter  upon  any  well-defined  principle,)  held  that  the  receiver  must  pay 
the  notes  in  full  out  of  money  received  by  him  after  the  bank's  failure; 
that  is  to  say,  out  of  its  general  assets.  He  cites  In  re  Le  Blanc,  14  Hun, 
8,  affirmed  76  N.  Y,  598,  and  Libby  v.  Hopkins,  104  U.  S.  303,  and  says: 
"  Those  cases  stand  upon  the  ground  of  a  specific  appropriation  of  a  par- 
ticular fund  for  the  payment  of  the  claim  there  brought  in  question.  So 
does  the  one  at  bar."  If  the  facts  of  People  v.  Bank  showed  the  exist- 
ence of  a  particular  fund,  there  could  be  no  question  of  the  soundness 
of  the  decision,  but  it  would  not  be  authority  for  the  casee  professing  to 
follow  it.  The  difficulty  seems  to  me  to  be  that,  while  there  once  had  been 
such  a  fund,  it  had  been  misappropriated,  and  neither  existed  nor  could 
be  followed  when  the  bank's  assets  came  to  the  receiver.  People  v.  Bank 
is  followed  in  New  York  by  two  decisions  of  general  terad, — People  v. 
Bank,  39  Hun,  187,  and  McCoU  v.  Fraser,  40  Hun,  111.  In  the  for- 
mer. Barker,  J.,  says:  "If  the  identical  moneys  collected  by  the  bank 
did  not  pass  into  the  hands  of  the  receiver,  it  makes  no  difference,  for 
in  some  shape  or  form  they  went  to  swell  the  assets  which  fell  into  his 
hands."  In  Re  Le  Blanc,  14  Hun,  8,  affirmed  by  the  court  of  appeals 
without  an  opinion,  and  cited  as  authority  by  Judge  Danforth,  a  par- 
ticular fund  passed  into  the  hands  of  the  receiver,  which  had  been  held 
by  the  corporation  expressly  for  the  payment  ot  petitioner's  claim,  so  the 
point  in  controversy  did  not  arise.  The  New  York  case  is  followed  by 
the  supreme  court  of  Wisconsin  in  McLeod  v.  Evans,  two  of  the  five 
judges  dissenting.  As  the  court  puts  its  decision  on  an  intelligible  prin- 
ciple I  will  cite  the  reasoning  of  the  prevailing  opinion.  Cole,  C.  J., 
says: 

'^The  conclusion  is  irresistible  from  the  facta  that  the  proceeds  of  the  trust 
property  found  its  way  into  Hodges'  hands,  and  were  used  by  him  either  to 
pay  off  his  debts  or  to  increase  his  assets.  *  *  *  It  Is  not  to  be  supposed 
the  trust  fund  was  dissipated  and  lost  altogether,  and  did  not  fall  into  the 
mass  of  tile  assignor's  property;  and  the  rule  in  equity  is  well  established  that, 
so  long  as  the  trust  property  can  be  traced  and  followed  into  other  property 
into  which  it  has  been  converted,  that  remains  subject  to  the  trust.    *    *    * 
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We  do  not  understand  that  it  is  necessary  to  trace  the  trust  fund  into  some 
specific  property  in  order  to  enforce  the  trust.  If  it  can  he  traced  into  the 
estate  of  the  defavZting  agent  or  trustee  this  is  sufficient.** 

The  sentences  which  I  have  italicized  contain  a  modification  of  the 
equitable  doctrine  of  following  trust  property  necessarily,  as  I  suppose, 
underlying  the  decision  of  People  v.  5a?ii,  96  N.  Y.  and  adopted  by  the 
supreme  courts  of  Missouri  and  Kansas  in  the  cases  cited  from  the  re- 
ports of  those  states.  Bank  v.  Weems,  6  S.  W.  Rep.  802,  is  placed  upon 
the  same  doctrine  of  equity,  but  without  as  wide  a  departure  from  the 
form  in  which  it  is  usually  enunciated.     In  deciding  it  Gaines,  J.,  says: 

"It  may  be  that  when  the  entire  mass  is  paid  away  the  right  to  claim  a 
trust  in  any  money  or  property  is  lost.  But  if,  as  in  the  present  case,  through- 
out all  the  trustee^s  dealings  with  the  funds  so  mingled  together  he'keeps  on 
band  a  sufScient  sum  to  cover  the  amount  of  the  trust  money,  we  think  it 
capable  of  demonstration  that  the  trust  should  attach  to  the  balance  that  is 
found  to  remain  in  his  hands.  *  *  *  It  is  shown  by  evidence  that  after 
the  bank  received  the  money,  amounting  to  about  $5,000,  its  cash  assets  were 
never  reduced  below  $6,000,  until  they  went  into  the  receiver's  hands.  Even 
admitting  that  in  the  course  of  its  transactions  this  identical  money  was  paid 
out  by  the  bank  to  its  uttermost  farthing,  yet  we  know  that  every  dollar  so 
expended  left  its  representsitive  and  exact  equivalent  in  the  vault  from  which 
it  was  taken,  and  that,  when  again  the  money  so  left  was  expended,  it  left  in 
tarn  its  equivalent  behind.  We  see,  therefore,  that,  whatever  changes  may 
have  taken  place  in  the  funds  from  the  receipts  and  expenditures  of  the  bank» 
the  balance  left  at  the  date  of  its  failure  was  the  result  of  the  proceeds  of  the 
notes,  to  the  extent  to  which  such  balance  was  thereby  inci-eased,  and  that 
the  cash  which  went  into  the  bands  of  the  receiver  should  be  deemed  the  rep- 
resentative of  those  proceeds,  and  impressed  with  the  trust  character." 

Before  proceeding  to  examine  the  English  authorities  supposed  to  sup- 
port this  line  of  decisions,  I  will  give  the  doctrine  of  following  trust  funds 
wrongfully  converted  upon  which  they  are  all  based,  as  laid  down  by 
Justice  Story  and  Prof.  Pomeroy: 

"Wherever  the  property  of  a  party  has  been  wrongfully  misapplied,  or  a 
trust  fund  has  been  wrongfully  converted  into  another  species  of  property,  if 
its  identity  can  be  traced  it  will  be  held  in  its  new  form,  liable  to  the  rights  of 
the  original  owner  or  cestui  qus  trust.  The  general  proposition  which  is 
maintained  both  at  law  and  in  equity  upon  this  subject  is  that«  if  any  prop- 
erty in  its  original  state  and  form  is  covered  by  a  trust  in  favpr  of  the  prin- 
cipal, no  change  of  that  state  and  form  can  divest  it  of  such  trust  or  give  the 
agent  or  trustee  converting  it,  or  those  who  represent  him  in  right,  (not  be- 
ing bona  fide  purchasers,)  any  more  valid  claim  in  respect  to  it  than  they  had 
before  such  change.  *  *  *  The  right  ceases  only  when  the  means  of  as- 
certainment fail,  wbicb,  of  course,  is  the  case  when  the  subject-matter  is 
turned  into  money,  and  mixed  and  confounded  in  the  general  mass  of  property 
of  the  same  description."    2  Story,  Eq.  Jur.  §§  1258, 1259. 

'*If  a  trustee  or  other  Qduciary  person  wrongfully  disposes  of  his  principal's 
securities  •  ♦  •  equity  Impresses  a  constructive  trust  upon  the  new  form  . 
or  species  of  property  •  •  •  as  long  as  it  can  be  followed  and  identifled. 
*  *  *  No  change  in  the  form  of  the  trust  property,  effected  by  the  trustee, 
will  impede  the  rights  of  the  beneficial  owner  to  reach  it,  and  to  compel  its 
transfer,  provided  it  can  be  identified  as  a  distinct  fund,  and  is  not  so  mingled 
up  with  other  moneys  or  property  that  it  can  no  longer  be  specially  separateid." 
2  Pom.  Eq.  Jur.  §§  1051, 1058. 
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The  difference  between  the  rule  as  stated  by  Story  and  Pomeroy,  and 
as  given  in  the  Wisconsin  decision,  will  be  perceived  to  lie  in  the  fact  that 
according  to  the  former  the  trust  fund  must  be  traced  into  some  specific 
property,  and,  if  this  cannot  be  done,  the  right  ceases;  while  according 
to  the  latter  it  exists  if  it  can  be  traced  into  the  estate  of  the  defaulting 
agent  or  trustee,  or  has  been  used  in  paying  his  debts.  Evidently  this 
practically  gives  a  priority  to  the  beneficiary  over  all  creditors  not  having 
specific  liens.  The  Wisconsin  and  Texas  cases  differ,  in  that  the  former 
•  gives  to  a  cestui  que  trust  whose  funds  have  been  wrongfully  converted  by 
an  insolvent  bank  an  equitable  lien  on  the  entire  assets  of  the  bank,  while 
the  latter  gives  such  a  lien  only  upon  the  cash  coming  to  the  receiver, 
and  only,  at  least  to  the  whole  extent  of  the  trust  money,  in  case  such 
money  was  never  reduced  below  the  amount  of  the  trust  fund.  In  both 
cases  the  reason  given  is  that  the  trust  money  has  gone  to  swell  the  amount 
of  the  property  upon  which  the  lien  is  given.  In  neither  is  it  held  nec- 
essary to  follow  a  distinct  fund. 

Before  passing  to  the  English  cases,  I  will  quote  the — as  it  seems  to 
me — conclusive  answer  given  to  the  reasoning  of  Chief  Justice  Colb  by 
Cassoday,  J.,  in  his  dissenting  opinion  in  McLeod  v.  Evansy  for  I  think 
it  applies  to  the  entire  line  of  decisions.  After  stating  that  the  proposi- 
tion that  the  wrongful  conversion  of  a  draft,  of  itself,  gave  the  plaintiff 
a  preference  over  all  other  creditors,  regardless  of  what  became  of  the 
draft  or  its  proceeds,  is  supported  by  no  adjudicated  case,  the  judge  goes 
on  to  say: 

'*It  is  probable,  as  claimed,  that  the  draft,  or  the  proceeds  of  it,  were  used 
by  Hodges  fthe  insolvent  qtiasi  trustee]  prior  to  the  assignment  in  payment 
of  some  of  his  debts.  «  *  <^  It  would  merely  diminish  the  amount  of  bis 
indebtedness  to  the  extent  of  such  payment.  That  would,  in  a  general  way, 
benefit  the  estate  to  the  extent  that  it  increased  the  per  cent,  that  tlie  other 
creditors  would  in  consequence  receive.  But,  as  this  estate  Is  badly  insolvent, 
the  aggregate  amount  of  such  increase  would  necessarily  be  very  much  less 
than  the  amount  of  the  draft. '' 

The  English  cases  cited  in  Bank  v.  Weenia  in  support  of  the  position 
taken  by  the  Texas  supreme  court  are  Taylor  v.  Plumery  3  Maule  &  8. 
574,  PenneU  v.  Deffell,  4  De  Gex.  M.  &  G.  372,  and  KnatchbvU  v.  HaUeU, 
L.  R.  13  Ch.  Div.  696;  and  the  United  States  supreme  court  case  is 
Bank  v.  Insurance  Cb.,  104  XJ.  S.  54.  I  will  'examine  these  decisions, 
and  attempt  to  discover  what  modification  of  the  doctrine  of  following 
trust  funds  laid  down  by  Story  and  Pomeroy,  if  any,  is  introduced  in 
them,  and  whether  they  support  the  theory  of  either  the  Wisconsin  or  of 
the  Texas  case. 

Taylor  v.  Plumer  is  one  of  the  celebrated  cases  of  the  law,  noted  for  a 
very  able  opinion  delivered  in  it  by  Lord  Ellenborough.  Briefly  stated, 
its  facts  are  these:  A  broker  having  in  his  possession  bank-notes  be- 
longing to  defendant,  which  he  held  for  a  specific  purpose,  in  breach  of 
his  trust  purchased  with  them  American  bank  stock  and  gold  coin,  and 
attemipted  to  escape  to  the  United  States.  He  was  pursued  by  defend- 
ant's agents,  and  stock  and  money  taken  from  him.     Held,  in  trover,  in 
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an  action  by  the  broker's  assignee,  that  defendant  was  entitled,  as  against 
the  general  creditors,  to  the  money  as  well  as  the  stock,  because  the 
gold  coin  was  the  product  of  defendant's  bank-bills.  The  chief  justice, 
in  commenting  upon  WhUecomh  v.  Jacob,  1  Salk,  161,  said  that  the  diflS- 
culty  of  tracing  money  was  "  a  difficulty  of  fact  and  not  of  law,  and  the 
dictum  that  money  has  no  ear-mark  must  be  predicated  only  of  an  undi- 
vided and  indistinguishable  mass  of  current  money." 

PenneU  v.  Deffell  was  a  case  in  which  a  trust  fund  was  traced  into 
bank-accounts.  One  Green,  an  official  assignee  in  bankrupcy,  kept  ac- 
counts with  two  banks,  in  his  own  name,  and  had  deposited  in  each,  not 
only  parts  of  the  trust  funds,  but  also  his  private  money,  and  had  drawn 
from  each  for  his  individual  uses. 

KnatckbvU  v.  Hallett  is  similar  to  PenneU  v.  Deffell.  A  solicitor  having 
bonds  belonging  to  his  client,  sold  them,  and  paid  the  proceeds  to  his 
general  balance  at  his  banker's.  Afterwards  he  drew  checks  for  his  own 
purposes  against,  and  paid  other  money  of  his  own  into,  the  account.  At 
his  death  there  was  a  larger  amount  to  his  credit  in  bank  than  the  pro- 
ceeds of  his  client's  bonds.  It  was  held  in  this,  as  in  the  preceding  case, 
that  the  beneficiary  had  a  right  to  follow*the  money,  and  was  entitled  to 
a  charge  on  the  balance  in  bank.  In  the  way  of  this  conclusion  stood 
two  artificial  rules,  either  of  which,  taken  literally,  would.have  been  fatal 
to  the  beneficiary's  pursuit  of  the  bank  balances.  The  first  was  the  rule 
in  Clayton^s  Case,  1  Mer.  572;  the  second  was  supposed  to  be  supported 
by  a  dictum  of  Ellenborouqh  in  Taylor  v.  Flumer,  viz.:  "The  dictum- 
that  money  has  no  ear-mark  must  be  predicated  only  of  an  undivided 
and  indistinguishable  mass  of  current  money."  The  rule  adopted  in 
Clayton^s  Qi9e  was  that  in  a  bank-account  the  first  drawings  out  should  be 
attributed  to  the  first  payments  in.  The  court  held  as  an  exception  to 
this  rule,  that  when  a  person  holding  money  in  a  fiduciary  character  mixes 
it  with  his  own,  and  draws  out  of  the  mixed  fund,  it  will  be  presumed 
that  he  is  first  drawing  out  of  his  own  money.  It  is  evident  that  the 
rule  was  adopted  because  it  gives  effect  to  the  probable  intention  of  one 
having  a  bank-account,  and  that  the  exception  likewise  gives  effect  to  the 
probable  intention  of  the  trustee.  It  is  not  likely  that  a  trustee  would 
use  trust  funds  while  he  has  money  of  his  own  idle  in  bank;  and  it 
would  be  contrary  to  well-estabUshed  legal  principle  to  unnecessarily  as- 
sume a  purpose  to  do  a  wrong.  It  was  not  necessary  for  the  court  to  go 
further;  but  it  may  also  be  true  that,  even  had  the  trustee  such  an  in- 
tent, he  had  not  carried  it  into  efifect.  To  convert  the  trust  fund,  not 
only  an  intent,  but  some  unmistakable  act  in  pursuance  of  the  intent, 
would  be  necessary,  and  the  mere  withdrawal  of  a  part  of  the  deposit, 
leaving  enough  to  satisfy  the  cestui  que  trusty  would  not  be  such  an  act. 
As  soon  as,  by  the  application  of  this  exception,  it  was  made  to  appear 
that  the  beneficiary's  money  remained  in  the  bank-account,  the  only 
other  difficulty — the  fact  that  it  was  mingled  with  other  funds,  and  in- 
distinguishable irom  them — was  easily  removed  by  giving  to  the  client  a 
charge  on  the  balance  in  bank.  Of  course  no  equitable  lien  could  have 
been  enforced  in  a  case  at  law,  and  I  understand  the  dictum  in  Taylor 
v.38F.no.3— 12 
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V.  PlumeTj  which  was  an  action  of  trover,  to  apply  only  to  such  a  case. 
In  the  supreme  court  case  —  Bank  v.  Itimrance  Oo.^  104  U.  S.  54 — it 
appeared  that  one  Dillon,  an  agent  of  an  insurance  company,  deposited 
collections  belonging  to  his  principal  with  plaintiff,  in  his  own  name,  as 
"agent,"  and  afterwards  paid  other  money  of  his  own  into  the  account, 
and  checked  against  it  for  his  private  uses.  The  plaintiflf  endeavored  to 
enforce  a  banker's  lien  upon  it  for  Dillon's  individual  indebtedness  to  it. 
It  was  held  that  the  descriptive  word  "agent"  was  of  itself  notice  of  the 
character  of  the  deposit;  and,  fmrther,  that  upon  the  facts  the  bank  had 
express  notice.  Dillon  was  not,  as  far  as  appears,  a  party  to  the  attempt 
made  to  appropriate  the  company's  funds  to  his  private  debts.  In  speak- 
ing of  the  fact  that  the  latter  had  to  some  extent  mingled  his  own  funds 
with  those  of  the  insurance  company,  Matthews,  J.,  adopting  the  reason- 
ing of  Sir  George  Jessel  in  KnatchbuU  v.'^HaUeLt^  says: 

"  As  regards  property  disposed  of  by  persons  in  a  fid  uciary  position,  *  *  * 
whether  the  disposition  of  it  be  rightful  or  wrongful,  the  beneficial  owner  is 
entitled  to  the  proceeds,  whatever  be  their  form,  provided  only  he  can  iden- 
tify them.  If  they  cannot  be  identified  by  reason  of  the  trust  money  being 
mingled  with  that  of  the  trustee,  then  the  cestui  que  trust  Is  entitled  to  a 
charge  upon  the  new  investment  to  the  extent  of  the  trust  money  traceable 
into  it.  *  *  *  There  is  no  difference  between  investments  in  the  purchase 
of  lands  or  chattels,  or  bonds,  or  loans,  or  money  deposited  in  a  bank,  *  ♦  * 
for  equity  will  follow  the  money  even  if  put  into  a  bag,  or  an  indistinguishable 
mass,  by  taking  out  the  same  quantity. " 

We  are  now  prepared  to  see  in  what  if  any  respect  the  rule  announced 
above,  and  called  by  Sir  George  Jessel  "  the  modem  doctrine  of  equity," 
with  r^ard  to  property  disposed  of  by  persons  in  a  fiduciary  capacity, 
differs  from  that  laid  down  in  the  days  of  Story  and  EUenborough.  The 
rule,  as  stated  by  Story  or  Pomeroy  in  the  extracts  taken  (supra)  from 
their  treatises,  is  extended  by  adding  a  case  not  specially  put  by  either 
of  them,  of  the  mingling  of  the  trust  money  with  that  of  the  trustee  in 
the  investment  made  by  the  latter.  Stating  the  doctrine  in  the  words 
of  Story,  with  an  addition,  which  I  have  put  in  italics,  drawn  from  the 
late  decisions,  it  is  as  follows: 

(1)  "Whenever  the  property  of  a  party  has  been  wrongfully  misapplied,  or 
a  trust  fund  has  been  wrongfully  converted  into  another  species  of  property,  if 
its  identity  can  be  traced  it  will  be  held  in  its  new  form  liable  to  the  rights  of 
the  original  owner  or  cestui  que  trust.  The  right  ceases  only  when  the  sub- 
ject-matter is  turned  into  money,  and  mixed  and  confounded  in  a  general  mass 
of  property  of  the  same  description." 

(2)  If  the  property  cannot  be  identified  by  reason  of  the  trust  money  being 
mingled  with  that  of  the  trustee,  then  the  cestui  que  tinst  is  entitled  to  a  charge 
on  the  new  investment  to  the  extent  of  the  trust  money  traceable  into  it.  This 
will  be  done,  eoen  if  the  money  is  mingled  with  that  of  the  trustee  in  a  bank- 
account,  or  in  a  bag,  or  other  mass  of  money. 

As  far  as  the  addition  to  the  rule  consists  in  giving  a  charge  to  the 
cestui  que  trust  on  a  new  investment  made  in  part  with  his  own  money 
and  in  part  with  that  of  the  trustee,  it  has  no  novelty.  In  Docker  v.  Sovies, 
2  Mylne  &  K.  664,  Lord  Brougham  decided  that  if  a  trustee  mixes  trust 
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funds  with  his  private  moneys,  or  employs  both  in  a  trade  or  adven- 
ture of  his  own,  the  cestm  que  tntst  may,  if  he  prefers  it,  insist  upon  hav- 
ing a  porportionate  share  of  the  profits,  instead  of  interest  on  the  amount 
of  the  trust  fund  so  employed;  and  in  Harford  v.  Xtot/d,  20  Beav.  310, 
where  a  sum  of  money  belonging  to  a  trust  fund  was,  as  it  seemed,  used 
with  other  money  in  the  purchase  .of  post  obit  securities,  the  court  en- 
forced a  lien  on  such  securities  for  the  amount  of  the  trust  money  so 
used.  Both  of  these  cases  are  noticed  by  Story,  Eq.  Jur.  §§465, 1261a. 
The  only  thing,  then,  which  can  be  considered  recent  in  proposition  2, 
mpra^  is  the  application  of  the  doctrine  to  a  bank-account,  and  the  illus- 
tration made  use  of,  of  the  bag  of  money,  or  the  indistinguishable  mass 
thereof.  Nor  do  I  understand  the  master  of  the  rolls  to  announce  this 
as  anew  principle  of  equity ,  but  rather  as  the  application  of  an  established 
rule  to  a  new  case.  In  the  often-quoted  case  from  1  Salk.  the  judge, 
after  speaking  of  the  rights  of  one  who  employs  a  factor  and  intrusts  him 
with  the  disposal  of  merchandise,  states  that  there  is  an  equity  to  follow 
the  proceeds,  attaching  to  the  case  of  a  factor  as  well  as  to  that  of  a  trus- 
tee: "But,"  he  adds,  "if  the  factor  have  money,  it  shall  be  looked  upon  as 
the  factor's  estate,  *  *  *  for  in  regard  that  money  has  no  ear-mark, 
equity  cannot  follow  that  in  behalf  of  him  that  employed  the  factor." 
Speakii^  of  this  remark.  Sir  George  Jessel  says:  "There  is  ho  distinc- 
tion between  a  person  occupying  one  fiduciary  position  or  another  fidu- 
ciary position  as  to  the  right  of  the  beneficial  owner  to  follow  the  trust 
fund."  I  had  not  understood  the  court  to  have  attempted  any  such  dis- 
tinction in  that  case.  I. further  suppose  the  judge  who  decided  White- 
comb  V.  Jacob  to  have  been  speaking,  not  of  money  in  a  bag,  or  of  any 
particular  mass  or  heap  of  money,  which  niight  conceivably  have  been 
in  possession  of  the  factor  at  his  death,  and  into  which  his  employer's 
money  might  have  been  traced,  in  which  case  it  would  have  been  anal- 
ogous to  money  mingled  by  a  trustee  with  his  own,  in  a  bank-account; 
but  rather  of  the  ordinary  case  of  money  on  hand  at  his  death,  bearing 
no  marks  of  being  the  proceeds  of  the  factor's  trust  money,  any  more 
than  of  any  other  transaction  in  which  he  might- have  been  engaged.  Of 
such  money  it  might  well  have  been  said  in  current  proverbial  phrase- 
ology that  it  had  "no  ear-marks."  Such  a  case  does  not  come  within  the 
decision  or  the  reasoning  in  Knaichbull  v.  HaUett.  See  Ex  parte  Hard- 
eagUe^  (decided  after,  and  referring  to,  KnatchbuU  v.  HaUett,)  44  Law  T. 
(N.  S.)  523.  I  do,  however,  conceive  it  to  come  within  both  decision 
and  argument  in  Bank  v.  Weems.  Taking  that  case  to  be  law,  I  should 
add  another  to  the  two  propositions  laid  down  as  the  law  of  tracing,  viz. : 

(8)  And  in  case  trust  money  received  by  a  trustee  is  not  shown  to  have 
been  either  paid  to  the  cestui  que  trust,  preserved  in  specie,  or  invested,  the 
cestui  que  trust  shall,  upon  the  death  or  insolvency  of  the  trustee,  have  a  lien 
on  all  moneys  coining  to  the  hands  of  his  representative  or* receiver,  on  the 
ground  that  such  trust  money  went  to  swell  the  decedent's  or  insolvent's  cash 
assets. 

The  above  proposition  being  granted,  I  can  see  no  reason  why  the  ad- 
ditional one  necessary  to  sustain  the  Wisconsin,  Missouri,  Kansas,  and 
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(as  I  conceive)  the  New  York  cases  does  not  follow.     I  give  it  in  the 
words  of  Cole,  C.  J.,  in  his  opinion  in  McLeod  v.  Evans: 

(4)  Nor  is  it  ''necessary  to  trace  the  trust  fund  into  some  speeiflc  property. 
If  it  can  be  traced  into  the  estate  of  the  defaulting  agent  or  trustee  this  is 
sufficient." 

It  is  evident  that  3  conflicts  with  Justice  Story's  statement  that  the 
right  to  trace  ceases  when  the  subjectrtnatter  is  turned  into  money,  and 
mixed  and  confounded  with  the  general  mass  of  the  trustee's  money, 
(which  I  have  endeavored  to  distinguish  from  any  particular  fund  or  ac- 
count of  the  trustee,  into  which  it  may  be  traced,  according  to  rule  2.) 
Proposition  4  contradicts  all  previous  statements  of  the  doctrine,  inclad* 
ing  not  only  that  given  in  KnatchbvM  v.  HaUett,  but  also  that  in  Bank  v. 
Weems.  The  judge  who  wrote  the  learned  and  able  opinion  of  the  su- 
preme court  of  Texas  in  Bank  v.  Weems  dissents  in  express  terms  from 
the  last  proposition,  and  declines  to  follow  the  list  of  American  author- 
ities cited  by  me  in  the  first  part  of  this  opinion.  Nor  do  I  assert  that 
be  maintains  proposition  3;  but  I  do  contend  that  that  doctrine  neces- 
sarily follows  from  the  position  taken  by  him.  The  decision  in  the 
Texas  case  relates  only  to  the  cash  assets  of  an  insolvent  bank,  and  only 
to  a  case  in  which  those  assets  never  from  the  time  of  the  deposit  of  the 
trust  fund  up  to  the  suspension  of  the  bank  fell  below  the  amount  of 
that  deposit.  But  neither  of  these  facts  seems  to  me  to  materially  dis- 
tinguish it  from  the  proposition  which  I  have  stated  to  be  necessarily 
involved  in  it.  As  Jessel,  M.  B.,  says:  "There  is  no  distinction  be- 
tween a  person  occupying  one  fiduciary  position  or  another,"  as  to  the 
right  to  follow  trust  funds,  and  it  is  quite  unimportant  that  the  trustee 
is  a  bank.  Nor  can  it  make  any  difference  whether  the  money  coming 
to  a  receiver's  hands  is  the  general  cash  of  a  corporation  kept  in  its  vault, 
or  that  of  an  individual  kept  by  him  in  his  pocket,  his  safe,  or  his  chest, 
or  in  all  or  any  of  these  receptacles,  as  convenience  may  have  dictated. 
If,  indeed,  the  corporation  had  kept  a  deposit  with  some  other  person 
or  corporation,  and  {he  trust  fund  could  be  traced  into  it,  then  the  rule 
in  KnatchbuU  v.  HciUett  would  apply.  But  I  am  speaking  of  a  case  like 
the  Texas  one  or  the  one  at  bar,  where  there  is  no  special  fund,  but  where 
the  trust  money  goes  into  the  general  cash  of  the  trustee.  The  only  re- 
maining ground  of  difference  lies  in  the  fact  that  the  cash  on  hand  never 
fell  below  the  equivalent  of  the  trust  fund.  But  I  conceive  that,  if  there 
happened  to  be  enough  on  hand  at  the  time  of  the  suspension  to  pay  the 
amount  due  to  the  beneficiary,  it  can  make  no  possible  difference  whether 
that  amount  was  at  all  times  kept  on  hand,  or  whether  the  trustee,  after 
spending  a  part  of  the  trust  money,  replaced  it  with  money  drawn  from 
other  sources.  If,  in  the  imaginary  case  of  one  thousand  sovereigns  of  trust 
money  put  in  a  bag,  the  trustee  had  taken  out  a  sovereign,  and  afterwards 
put  one  in,  there  would  be  no  doubt  but  that  the  whole  amount  then  being 
in  the  bag  would  be  the  property  of  the  ceatwi  que  trust;  and  so,  had  the 
amount  taken  out  and  replaced  been  one,  or  five  hundred,  sovereigns. 
Certainly,  in  the  circumstances  supposed,  the  reason  why  the  sum  finally 
left  in  the  bag  is  the  property  of  the  cedui  que  trusty  is  because  the  trus- 
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tee,  in  replacing  the  sovereigns,  intended  to  restore  to  the  bag  coins  to 
fill  the  place  of  the  ones  taken  from  it.  But,  if  it  is  permissible  to  sup- 
pose that  the  bank  officers  in  paying  out  the  money  of  their  beneficiary 
intended  that  the  money  of  their  depositors  should  take  its  place,  I  see 
no  difficulty  or  difference  in  supposing  this  to  be  the  case  when  such 
money  comes  in  after  the  amount  on  hand  sinks  below  the  total  of  the 
trust  fund.  And  if,  instead  of  being  a  question  of  actual  intention,  the 
intent  is  assumed,  on  the  ground  that  it  was  the  duty  of  the  bank  to 
keep  the  trust  fund  on  hand,  and  that  the  corporation  cannot  allege  that 
it  did  not  perform  this  duty,  then  it  may  be  said  that  it  was  just  as 
much  the  duty  of  the  bank  to  replace  any  part  of  the  fund  withdrawn 
from  its  vaults  as  it  had  originally  been  to  keep  it  there,  and  the  court 
can  as  well  assume  one  intent  as  the  other.  As  I  have  already  said,  I 
do  not  consider  the  doctrine  (2)  formulated  from  the  opinion  of  Jessel, 
M.  R.,  as  any  departure  from  that  always  held.  He  calls  the  money 
deposited  in  bank  or  put  in  a  bag  "a  new  investment,'^  upon  which  he 
allows  the  beneficiary  a  charge,  and  goes  upon  the  idea  that  there  is 
thus  something  specific  into  which  he  traces  the  fund.  But  the  propo- 
sition (8)  resulting  from  the  Texas  case  seems  to  entirely  depart  from  the 
idea  of  a  new  investment  of  the  trust  money,  or  following  it  into  any* 
thing  specific.  The  money  in  the  vaults  of  a  bank,  carrying  on  its  or- 
dinary business,  cannot  properly  be  said  to  be  the  result  of  any  one  or 
more  of  the  deposits  put  in  it.  If  at  the  time  of  the  insolvency  of  a 
bank  a  thousand  doUars  are  found  in  its  safe,  and  half  a  dozen  deposits 
of  that  amount  are  shown  by  its  books  to  have  been  paid  in,  it  is  un- 
reasonable to  attribute  the  ftmd — as  is  done  in  Bank  v.  Weems — ^to  a  par- 
ticular one  of  them  which  happens  to  have  been  trust  money.  If,  indeed, 
the  suspension  of  business  by  the  bank  should  immediately  follow  the 
placing  the  trust  money  in  its  vaults,  the  case  would  come  within  the 
rule  as  given  by  Jessel,  M.  R.,  for  the  money  would  as  a  fact  be  a  part 
of  the  mass  of  money  in  the  bank,  and  equity  would  give  a  charge  upon 
it  for  the  amount  of  the  trust  fund.  It  is  upon  this  ground  that  I  un- 
derstand the  court  to  have  disapproved  in  KnatchbvU  v.  Hattett  of  the 
ruling  of  Pby,  3.^  in  Ex  parts  Dale,  L.  R.  11  Ch.  Div.  77?.  Dale  &  Co., 
on  December  6th,  sent  paper  for  collection  to  a  branch  of  the  West  of 
England  Bank.  The  bank  made  the  coUection,  and  deposited  its  amount 
in  its  vaults,  in  which  it  was  mingled  with  other  moneys.  On  the  7th 
it  sent  a  letter  to  D.  &  Co.,  incorrectly  stating  that  the  money  had  been 
remitted.  The  8th  was  Sunday,  and  the  bank  did  not  open  on  the  9th, 
but  instead  went  into  liquidation.  It  is  probable,  that  the  collection 
was  made  on  the  7th,  when  the  letter  was  sent  to  D.  &  Co.,  and  may  be 
assumed  as  true  that  the  very  money  collected  went  into  the  hands  of 
the  liquidators. 

The  Texas  case  is  put  entirely  upon  the  proposition  that  the  trust  fund 
is  traced  into  specific  property  that  came  to  the  receiver.  I  wish  to  ex- 
amine a  little  more  in  detail  than  I  have  yet  done  whether  this  is  true. 
It  would  have  been  impossible,  even  with  access  to  the  books  of  the 
bank,  to  have  followed  the  money  which  came  into  its  vaults  by  reason 
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of  the  collections  in  litigation;  but  it  is  possible  to  put  supposititious  cases 
which  would  cover  every  probable  use  of  the  money.  There  is  one  which 
is  clearly  inadmissible,  viz.,  that  the  precise  money  collected  remained 
in  the  vault.  If  that  had  been  the  case  it  would  have  been  found  sep- 
arated from  the  other  funds,  and  marked  as  plaintiff's  money.  If  the 
bills  collected  were  mingled  with  the  general  mass  in  use  for  current  busi- 
ness, the  probability  that  they  remained  in  the  safe  for  a  number  of 
weeks  is  so  infinitesimal  that  it  may  be  entirely  dismissed  from  considera- 
tion. We  can  suppoge  that  the  $5,000  collected  by  the  Texas  bank  con- 
sisted of  five  packages  of  $1,000  each.  One  of  them  may  be  supposed 
to  have  been  used  in  purchasing  a  safe,  or  some  other  artide  of  furniture. 
At  the  same  instant  we  may  suppose  that  a  depositor  paid  into  his  ac- 
count $1,000.  On  the  theory  of  the  Texas  case,  that  $1,000  took  the 
place  of  the  $1,000  paid  out.  Why  ?  On  the  idea  of  an  intent  on  the 
part  of  the  bank  officers  to  replace  the  money  paid  out?  Clearly  there 
was  no  such  intent.  Will  equity  assume,  in  contradiction  of  the  evident 
fact,  that  the  bank  intended  to  pay  A.  with  B.'s  money?  Is  the  idea  of 
tracing  the  money  the  one  adopted?  But  the  cestui  que  trust^s  money  was 
invested  in  the  purchase  of  a  safe,  and  on  the  doctrine  as  laid  down  in 
all  the  books  his  right  was  to  consider  himself  either  the  owner  of  the^ 
safe,  or,  if  he  preferred,  the  holder  of  a  lien  upon  it,  or  a  simple  contract 
creditor  of  the  trustee  to  the  amount  of  the  money  misapplied.  There 
is  no  authority  to  be  found  for  the  statement  that  he  had,  in  addition, 
the  right  to  take  a  different  $1,000  in  the  possession  of  the  trustee,  but 
not  appropriated  by  the  latter  to  the  trust,  on  the  ground  that  it  ought 
to  have  been  so  appropriated.  Another  $1 ,000  package  we  may  suppose 
used  to  pay  a  check  drawn  by  a  depositor.  To  that  extent  it  diminished 
the  indebtedness  of  the  bank,  and  increased  the  dividend  to  be  paid-  to^ 
the  other  depositors.  The  plaintiff,  on  the  doctrine  of  following  trust 
funds,  would  be  entitled  to  be  subrogated  to  what  would  have  been  such 
depositor's  dividend.  Let  us  suppose  now,  what  did  not  happen  in 
Bank  v.  Weems^  but  did  in  People  v.  Bank,  and  also  in  the  case  at  bar, 
that  the. officers  of  the  bank  made  away  with  the  greater  part  of  the  cash 
on  hand,  leaving  just  enough  to  enable  business  to  be  carried  on  until 
they  could  reach  a  place  of  safety.  It  may  be  supposed  that  they  car- 
ried away  the  remaining  $3,000.  It  would  not,  in  that  case,  have  been 
true  that  "every  dollar  expended  left  in  turn  its  equivalent  behind,"  or 
that  the  trust  money  went  to  swell  the  general  assets  of  the  bank.  This 
last;  perhaps  more  completely  than  any  other,  supposition  shows  the  ar- 
tificial character  of  the  assumption  that  the  bank  officers  may  be  supposed, 
as  long  as  they  left  enough  to  satisfy  the  trust  fund,  to  have  intended  to 
use  only  the  money  which  the  bank  had  a  right  to  use.  I  think,  then, 
that  it  must  be  evident  that  at  the  times  of  the  failures  the  trust  fund  was 
not  either  in  the  Texas  bank,  or  in  the  one  whose  case  is  at  bar,  unless 
considered  in  the  banks  by  reason  of  some  artificial  rule.  The  exception 
to  the  rule  in  Clayton^s  Chse,  made  in  Penned  v'.  DeffelL  and  Knoidihvll  v. 
HaUett,  was  not,  as  I  have  shown,  artificial,  but  in  consonance  with  the 
facts  of  these  cases.     To  apply  it  or  any  rule  analogous  to  it  to  the  case 
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at  bar  would  be  to  make  use  of  a  legal  fiction.  The  officers  of  the  bank 
had  no  intent  to  make  any  difference  between  the  money  collected  for 
their  correspondents  and  that  passed  over  the  counters  of  the  bank  by 
depositors.  It  would  be  equally  objectionable,  because  equally  a  false 
assumption,  to  say  that  the  money,  having  been  traced  into  the  bank- 
safe,  and  not  accounted  for,  must  be  presumed  to  remain  there  until 
the  contrary  can  be  proved;  and  that,  the  contrary  not  having  been 
proved,  the  court  will  presume  the  money  in  the  safe  to  contain  that  of 
the  beneficiary.  The  contrary  is  proved  to  a  moral  certainty  by  all  the 
facts  of  the  case.  To  say  that  it  does  not  lie  in  the  trustee's  mouth  to 
assert  that  it  had  been  wrongfully  paid  out  would  be  to  invoke  a  doctrine 
of  estoppel  not  applicable  to  a  receiver  who  represents  creditors,  as  well 
as  the  delinquent  trustee,  and  who  must  therefore  be  allowed  to  show 
the  very  truth  of  the  matter, 

I  have  treated  this  case  as  one  in  which  the  plaintiff  is  entitled  to  be 
considered  as  a  cestui  que  tru^.  I  think  that  it  is  not  entitled  to  be  so 
considered,  but  that  it  ought  to  be  treated  as  an  ordinary  creditor,  be- 
cause the  money  collected,  or  at  least  a  large  part  of  it,  was  allowed  to 
remain  for  several  months  with  the  defendant's  bank.  As  I  understand 
the  course  of  business  among  banks,  in  regard  to  collections  of  this  kind, 
it  is  not  expected  that  the  same  moneys  that  are  collected  shall  be  for- 
warded. On  the  contrary,  they  are  uniformly  treated  as  is  the  money  of 
ordinary  depositors,  and  are  remitted  by  means  of  the  system  of  ex- 
changes of  credit  which  forms  a  part  of  the  general  mercantile  business 
of  the  country.  The  result  of  giving  such  collections  a  preference  over 
the  ordinary  debts  of  a  bank  will  be  to  make  national  banks  preferred 
creditors  in  every  case  of  insolvency  of  other  national  banks.  The  stat- 
ute (Rev.  St.  §  5242)  forbidding  preferences  in  the  distribution  of  the 
assets  of  insolvent  national  banks  is  not  believed  to  prevent  a  beneficiary 
from  following  any  trust  money  held  for  him  by  a  bank  into  any  new 
investment  thereof  made  by  the  bank.  If,  however,  the  doctrine  could 
be  carried  to  the  extent  claimed  in  the  Wisconsin  or  even  in  the  Texas 
case,  it  would  seem  to  be  an  unlawful  preference  under  the  act  of  con- 


Since  writing  the  foregoing,  my  attention  has  been  called  to  a  case  not 
accessible  when  the  case  at  bar  was  argued.  In  Gavin  v  Oleasoriy  105 
N.  Y.  256,  11  N.  E.  Rep.  504,  one  in  whose  hands  money  had  been 
placed  to  be  invested  used  the  entire  amount  excepting  $30  in  paying 
his  personal  debts,  and  made  an  assignment.  Held,  that  the  creditor 
was  not  entitled  to  a  preference,  except  as  to  the  $30,  which,  as  it  ap- 
peared, came  into  the  hands  of  the  assignee.  Andbews,  J,,  delivering 
the  opinion  of  the  court,  says: 

"It  is  clear,  we  think,  that  upon  an  accounting  in  bankruptcy  or  insolvency 
a  trust  creditor  is  not  entitled  to  a  preference  over  general  creditors  of  the  in- 
solvent merely  on  the  ground  of  the,  nature  of  his  claim.  *  *  *  We  know 
of  no  authority  for  such  a  contention.  *  *  *  If  it  appears  that  trust  prop- 
erty has  been  wrongfully  converted  by  the  trustee,  and  constitutes,  although 
in  a  changed  form,  a  part  of  the  assets,  it  would  seem  to  be  equitable  that  the 
things  into  which  the  trust  property  has-been  changed  should,  if  required,  be 
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set  apart  for  the  trust,  or,  if  separation  is  impossible,  that  priority  of  lien 
should  be  adjudged  in  favor  of  the  trust-estate  for  the  value  of  the  trust  prop* 
perty  or  funds,  or  proceeds  of  the  trust  property,  entering  into  and  constitut- 
ing a  part  of  the  assets.  This  rule  simply  asserts  the  right  of  the  true  owner 
to  his  own  property.  But  it  is  the  general  rule  *  *  *  that,  in  order  to 
follow  trust  funds,  ♦  *  *  they  must  be  identified.  *  *  *  Thecourts 
below  seem  to  have  proceeded  upon  a  supposed  equity  springing  from  the  cir- 
cumstance that,  by  the  application  of  the  fund  to  the  payment  of  White's  cred- 
itors, the  assigned  estate  was  relieved  pro  tanto  from  debts  which  otherwise 
would  have  been  charged  upon  it,  and  that  thereby  the  remaining  creditors 
*  4t  *  ^iii  be  benefited.  We  think  this  is  quite  too  vague  an  equity  for 
Judicial  cognizance.'' 

Bill  dismissed  without  prejudice. 


Wallace  et  d.  v.  Myers,  Comptroller. 
(Circuit  Court,  8.  D,  Nw>  York.  March  28, 1888.) 

1.  CoKSTTTunoNAL  Law-~Inhbritancb  Taz. 

Act  N.  Y.  1885,  as  amended  by  Laws  1887,  c.  718,  imposes  a  tax  of  6  per 
cent  upon  the  value  of  property  passing  to  any  person  not  within  certain 
degrees  of  consanguinity  to  the  decedent,  by  will  or  the  intestate  laws,  from 
any  person  who  may  die  seised  or  possessed  of  the  same  while  a  resident  of 
the  state,  or  which  is  within  the  state  at  the  time  of  his  death.  HM,  that  as 
the  law  operates  alike  on  all  property  and  persons  similarly  situated,  and  the 
assessment  is  made  by  a  judicial  officer,  after  due  notice  and  opportunity  to 
be  heard,  it  does  not  conflict  with  the  fourteenth  amendment  to  the  federal 
constitution. 

8.  Same— Tax  ok  IJkitbd  States  Bonds. 

Where  the  property  of  the  decedent  includes  United  States  bonds,  the  taz 
may  be  assessed  upon  the  basis  of  their  value.  The  taz  is  not  imposed  upon 
the  bonds,  but  is  merely  a  taz  upon  the  privilege  of  acquiring  property  by  in- 
heritance. 

In  Equity.     Bill  for  injunction.     On  demurrer  to  bill. 

Gomdius  Make,  for  complainants. 

Charles  F.  Tabor^  Atty.  Gen.,  for  defendant. 

Wallace,  J.  This  is  a  suit  to  restrain  the  defendant,  as  comptroller 
of  the  city  of  New  York,  from  collecting  certain  taxes  assessed  under  the 
provisions  of  the  act  of  the  legislature  of  the  state  of  New  York  of  1885, 
entitled  ''An  act  to  tax  gifts,  legacies,  and  collateral  inheritances  in  cer- 
tain cases,"  as  amended  by  chapter  718  of  the  Laws  of  1887.  These 
laws  impose  a  tax  of  5  per  centum  upon  the  value  of  the  property  pass- 
ing to  any  person  not  within  certain  degrees  of  consanguinity  to  the  de- 
cedent by  will  or  the  intestate  laws  of  the  state,  from  any  person  who 
may  die  seised  or  possessed  of  the  same  while  being  a  resident  of  the 
state,  or  which  is  within  the  state  at  the  time  of  his  death.  The  bill 
of  complaint  shows  that  in  the  present  case  there  was  included  in  the 
property  of  the  decedent,  upon  which  the  tax  was  assessed,  $28,000  of 
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United  States  government  bonds.  The  defendant  has  demurred  to  the 
bill.  The  contention  for  the  complainants  is  that  the  legislation  is  un- 
constitutional, and,  if  valid,  that  as  to  the  government  bonds  the  tax  is 
void.  The  decision  in  Re  McPheracmy  104  N.  Y.  306, 10  N.  E.  Rep.  685, 
disposes  of  the  objections  to  the  legislation  which  rest  upon  the  ground 
that  it  is  in  conflict  with  the  constitution  of  the  state;  and  the  cases  of 
Mager  v.  Grima^  8  How.  490,  and  Oarpenter  v.  Pennsylvania,  17  How.  456, 
meet  most  of  those  which  assert  that  it  is  in  contravention  of  the  constitu- 
tion of  the  United  States.  Inasmuch  as  the  law  operates  alike  on  all  prop- 
erty and  persons  similarly  situated,  and  the  assessment  is  made  by  a  ju- 
dicial officer  after  notice  and  opportunity  to  be  heard  by  the  persons  in- 
terested, it  does  not  conflict  with  the  provisions  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States.  Railroad  Co.  v.  Richmond, 
96  U.  S.  521;  Barbierv.  QmntMy,  113  U.  S.  27,  5  Sup.  a.  Rep.  357; 
Wurto  V.  Hoagland,  114  U.  S.  606,  5  Sup.  Ct.  Rep.  1086;  Railroad  Tax 
Cases,  115  U.  S.  321,  6  Sup.  Ct.  Rep.  57. 

The  serious  question  in  the  case  is  whether  the  tax  is  void  to  the  ex- 
tent that  the  assessment  was  based  upon  the  value  of  the  United  States 
bonds  which  were  included  in  the  property  of  the  decedent.  This  ques- 
tion is  fairly  a  debatable  one,  but  seems  to  be  satisfactorily  answered  by 
the  consideration  that  the  tax  is  not  imposed  upon  the  bonds,  but  is  one 
upon  the  privilege  of  acquiring  property  by  inheritance.  The  circum- 
stance that  incidentally  under  such  a  statute  such  bonds  may  have  to 
be  valued  in  order  to  ascertain  the  amount  of  the  tax  does  not  aflect  its 
essential  nature  as  one  upon  the  privilege,  and  not  upon  the  bonds.  The 
statute  exacts  compensation  in  the  form  of  a  tax,  and  measures  the  price 
according  to  the  value  of  the  inheritance;  and  the  only  purpose  and  ef- 
fect of  valuing  the  bonds  when  they  form  a  part  of  a  decedent's  estate  is 
to  ascertain  and  measure  the  value  of  the  privilege.  Such  a  tax  is  no 
more  one  upon  the  bonds  than  an  income  tax  is  one  upon  the  property 
out  of  which  the  iticome  is  derived,  or  an  excise  tax  is  one  upon  the  ar- 
ticles manufactured  or  sold.  The  bonds  are  the  subject  of  the  appraisal, 
but  the  privilege  is  the  subject  of  the  tax.  Inasmuch  as  it  is  lawful  for 
the  state  to  withhold  altogether  the  privilege  of  acquiring  property  within 
it^  dominion  by  will  or  inheritance,  whether  the  property  consists  of 
government  bonds  or  anything  else,  it  is  lawful  for  the  legislature  to  an- 
nex any  conditions  to  the  privilege  which  may  seem  expedient  and  do 
not  conflict  with  the  organic  law  of  the  state,  or  the  constitution  or  laws 
of  the  United  States.  In  the  language  of  the  court  in  Mager  v.  Grima, 
where  a  similar  statute  was  under  consideration: 

''The  law  in  question  is  nothing  more  than  the  exercise  of  the  power  which 
every  state  and  sovereignty  possesses,  of  regulating  the  manner  and  terms  upon 
which  property  real  or  personal  within  ito  dominion  may  be  transmitted*  by 
last  will  and  testament,  or  by  inheritance,  and  of  prescribing  who  shall  and 
who  shall  not  be  capable  of  taking  it." 

The  terms  of  the  act  of  congress  of  June  30,  1864,  (13  U.  S.  St.  285,) 
taxing  legacies  and  successions  are  quite  similar  to  those  of  the  present 
statute  in  respect  to  the  valuation  for  assessment.     The  subject-matter 
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of  the  assessment  under  that  act  was  held  by  the  supreme  court  in  SchoUy 
V.  Rewj  23  Wall.  331,  to  be  the  devolution  of  the  estate,  or  the  right  to 
become  beneficially  entitled  to  it;  and  the  act  was  considered  as  taxing 
a  privilege,  and  not  property.  In  Virginia  the  highest  court  of  the  state 
has  construed  a  similar  statute  as  imposing  the  tax,  not  upon  the  property, 
but  upon  the  privilege  of  acquiring  it  by  will  or  under  the  intestate  laws. 
Eyre  v.  Jacob,  14  Grat.  422;  Miller  v.  Cbm.,  27  Grat.  110.  The  precise 
question  now  presented  was  considered  by  the  supreme  court  of  Pennsyl- 
vania in  Strode  v.  Com.,  52  Pa.  St.  181,  and  the  court  treated  the  statute, 
not  as  taxing  property,  but  as  a  regulation  of  the  transmission  of  the  prop- 
erty of  decedents;  and  upon  that  view  held  that  government  securities 
were  properly  included  in  the  valuation  of  the  inheritance  upon  which 
the  tax  was  assessed.  If  such  statutes  are  to  be  regarded  as  taxing  a 
privilege,  and  not  property,  then  the  cases  of  Society  v.  Ooite,  6  Wall.  594, 
and  Institution  v.  MaasachtisettSj  Id.  631,  furnish  by  analogy  the  rule 
which  should  be  applied  in  the  present  case.  In  the  latter  case  the  court 
used  the  following  language: 

"Granting  that  it  is  not  a  property  tax»  then  it  must  be  considered  as  a 
franchise  tax  laid  upon  ihe  corporation  for  the  privileges  conferred  by  the 
charter,  which,  by  all  the  authorities,  it  is  competent  for  the  state  to  tax,  ir- 
respective of  what  disposition  the  Institution  has  made  of  the  funds,  or  in 
what  manner  they  may  have  been  invested.*' 

Accordingly  the  court  held  in  those  cases  that,  although  by  the  stat- 
ute imposing  the  tax  the  amount  was  to  be  ascertained  by  the  amount 
of  the  deposits  of  the  corporation,  the  circumstance  that  those  deposits 
were  invested  in  government  securities  was  not  material.  The  case  of 
PeopkY.  Insurance  Oo.,  92  N.  Y.  828,  affirmed  by  the  supreme  court  in 
Insurance  Oo.  v.  New  York,  119  U.  S.  129,  8  Sup.  Ct.  Rep.  1385,  is  also 
instructive.  There  a  statute  of  New  York  imposed  the  tax  upon  the 
franchises  of  corporations  within  the  state,  to  be  assessed  .upon  the 
amount  of  the  dividends  upon  the  capital  stock.  The  court  held  that 
in  ascertaining  the  basis  for  computing  the  amount  of  the  tax,  the  por- 
tion of  the  dividends  derived  from  the  investment  of  the  corporation  in 
United  States  securities  was  not  to  be  deducted.  No  opinion  was  pro- 
mulgated by  the  supreme  court  in  deciding  this  case.  It  is  to  be  ob- 
served, however,  that  it  was  not  even  contended  for  the  corporation  in 
that  court  that  the  tax  was  to  any  extent  void  or  excessive  if  it  was  a 
franchise  tax,  but  the  contention  was  that  it  was  in  eflfect  a  tax  upon  the 
property  of  the  corporation,  and  therefore  void,  so  far  as  it  was  based 
upon  property  in  the  form  of  United  States  securities.  In  any  view, 
the  court  must  have  held  that  if  it  was  a  franchise  tax  the  valuation  of 
United  States  securities  as  a  basis  of  assessment  was  permissible.  The 
authorities  thus  referred  to  should  control  the  decision  of  the  present 
case,  in  the  absence  of  any  decision  directly  in  point  by  the  supreme 
court.     The  demurrer  is  sustained. 
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Powell  r.  Oregonian  Ry.  Co. 
(CfireuU  Court,  D.  Oregon.    March  18, 1889.) 

1.  OoRPORATTONS— Stockholders— Liability. 

A  Judgment  against  a  corporation  for  the  recovery  of  money  Is  conclnsiye 
eyidence,  in  a  suit  against  a  stockholder  for  the  collection  of  said  judgment, 
of  the  existence  of  the  corporation,  and  its  liability  to  plaintiff  therein,  as 
thereby  determined:  and  such  judgment,  whether  gfyen  in  an  action  ex  con- 
tractti  or  ex  deliQto,  is  thereafter  an  indebtedness  of  Uie  corporation  for  which 
a  stockholder  is  liable  to  the  amount  due  on  his  stock. 

2.  Limitation  op  Actions— Running  op  Statute. 

In  a  suit  to  collect  a  judgment  against  an  in  solvent  corporation  from  a 
stockholder  thereof,  the  statute  does  not  commence  to  run  against  the  judg- 
ment creditor  and  in  favor  of  the  stockholder  until  the  entry  of  the  Judgment. 
(Syllabus  by  the  Court,) 

At  Law. 

Action  by  W.  S.  Powell  against  the  Or^onian  RaUway  Company. 

A,  L.  Erazer^  for  plaintiff. 

Earl  C.  Bronaugh^  for  defendant. 

Deady,  J.  This  suit  is  brought  to  collect  from  the  defendant  a  judg- 
ment obtained  by  the  plaintiff  on  April  8,  1887,  against  the  Dayton, 
Sheridan  &  Grand  Ronde  Railway  Company,  for  the  sum  of  $5,300. 

The  defendant  is  sued  as  the  holder  of  1 ,000  shares  of  stock  of  said 
corporation,  since  February  27, 1884,  on  which  there  is  due  and  unpaid 
the  sum  of  $39,000;  and  it  is  alleged  in  the  bill  that  these  are  the  only 
shares  of  the  stock  on  which  anything  is  due. 

The  case  was  before  this  court  on  December  8,  1888,  (36  Fed.  Rep. 
726,)  on  a  demurrer  to  the  bill,  when  it  was  held  that  a  judgment  ob- 
tained against  an  Or^on  corporation  for  permissive  waste  constituted  an 
"indebtedness"  of  such  corporation,  within  the  purview  of  article  11, 
§  8,  of  the  constitution  of  the  state,  for  which  a  stockholder  therein  is 
liable  thereunder  to  the  amount  of  his  unpaid  stock. 

In  Ladd  v.  OartwrigJU^  7  Or.  329,  it  was  held  by  the  supreme  court  of 
the  state  tha];  a  creditor  of  a  corporation  cannot  proceed  against  a  stock- 
nolder  to  subject  any  unpaid  balance  on  the  latter's  stock  to  the  payment 
of  his  claim  in  the  first  instance.  But  he  must  exhaust  his  remedy  at  law 
against  the  corporation,  when  he  may  proceed  in  equity  against  all  the 
delinquent  stockholders,  where  the  rights  of  all  parties  may  be  adjusted 
in  one  suit.  See,  also,  Patterson  v.  LyndCy  106  U.  S.  519,  1  Sup.  Ct. 
Rep.  432;  PoOard  v.  Bailey,  20  Wall.  520. 

On  the  overruling  of  the  demurrer,  the  defendant  had  leave  to  answer 
the  bill.  The  answer  is  excepted  to  for  impertinence.  The  exceptions 
include  the  greater  part  of  the  pleading. 

In  and  by  the  matter  excepted  to,  the  defendant  alleges  in  effect: .  (1) 
That  the  Dayton,  Sheridan  &  Grand  Ronde  Railway  Company  was  dis- 
solved, and  not  in  existence  on  January  29,  1887,  when  the  action  was 
commenced,  in  which  the  judgment  sought  to  be  enforced  was  obtained!, 
and  therefore  the  latter  is  void.     (2)  That  the  cause  of  such  action  was 
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a  claim  for  damages  somsding  in  tort,  and  not  an  'indebtedness"  for 
which  a  stockholder  may  be  liable  to  a  creditor  of  the  corporation;  and 
(8)  that  the  cause  of  suit  is  barred  by  the  lapse  of  time. 

In  support  of  the  averment  that  the  judgment  is  void  it  is  alleged  in  the 
answer  that  on  January  8,  1879,  the  Dayton,  Sheridan  &  Grand  Ronde 
Bailway  Company  being  insolvent,  the  Wallamet  Valley  Railway  Corn- 
pan}'  proposed  to  purchase  its  road  and  property,  and  that  the  stock- 
holders of  the  former  corporation,  at  a  meeting  thereof  held  on  February 
15, 1879,  accepted  such  proposition,  and  authorized  the  directors  thereof 
to  dispose  of  the  property  accordingly,  which  they  did  on  June  2, 1879; 
and  said  stockholders  at  said  meeting  also  passed  a  resolution  to  the  effect 
that,  upon  the  transfer  of  its  road  and  property  being  made,  to  the  Wal- 
lamet Valley  Railway  Company,  as  aforesaid,  "this  company  do  stand 
dissolved." 

In  the  action  in  which  this  judgment  was  obtained  the  defense  was 
made  that  the  Dayton,  Sheridan  &  Grand  Ronde  Railway  Company  was 
dissolved  and  non-existent.  But  it  appears  that  the  trial  court  ruled 
otherwise,  and  on  an  appeal  to  the  supreme  court  the  ruling  was  affirmed. 
Powell  V.  Railway  Co.,  16  Pac.  Rep.  868.  I  am  unable  to  see  why  this 
is  not  an  adjudication  of  the  question,  and  one  that  is  binding  on  this 
defendant.  The  general  rule  on  this  subject  is  that  a  stockholder  is  in 
privity  with  the  corporation,  and  cannot  collaterally  question  a  judgment 
against  it,  except  for  fraud  or  want  of  jurisdiction.  Thomp.  Liab.  Stockh. 
§  329.  And  cdthough  it  may  be  that  a  valid  judgment  cannot  be  given 
against  a  dissolved  or  dead  corporation  any  more  than  against  a  dead 
man,  yet  where  the  existence  of  the  corporation  is  put  in  issue,  and  con- 
tested, and  determined  in  favor  of  such  existence,  certainly  the  stock- 
holder is  bound  by  the  result.  It  may  be  that  where  a  judgment  is 
obtained  by  default  against  an  alleged  corporation,  which  is  in  fact  de- 
,  funct,  and  the  same  is  sought  to  be  enforced  against  a  stockholder,  he 
may  contest  the  existence  of  the  corporation  as  a  defense  to  the  suit. 

It  seems  that  this  question  has  been  decided  otherwise,  and  I  may  say 
every  wise,  in  New  York;  but  in  Stephens  v.  Fox,  83  N.  Y.  313,  the  court 
of  appeals  appears  to  have  wheeled  into  line  with  the  current  of  judicial 
decisions,  and  holds  that  in  a  proceeding  by  a  creditor  of  the  corporation 
against  a  stockholder  thereof,  a  judgment  against  the  corporation  is  com- 
petent evidence  of  the  plaintiff's  status  as  a  creditor  thereof,  and  the 
amount  of  his  claim.  In  other  words,  the  judgment  not  only  concludes 
the  corporation  on  the  question  of  indebtedness  to  the  creditor  therein, 
but  also  establishes  the  title  of  the  creditor  to  succeed  to  the  right  of  the 
corporation,  namely,  to  have  the  balance  due  on  the  stock  applied  on 
his  demand. 

But  as  a  matter  of  fact,  the  Dayton,  Sheridan  &  Grand  Ronde  Railway 
Company  does  not  appear  ever  to  have  been  dissolved.  True,  the  stock- 
holders declared  that  it  should  "stand  dissolved"  on  a  given  contingency , 
which  actually  happened,  namely,  the  transfer  of  its  road  to  the  Walla- 
met Valley  Railway  Company.  But  the  power  of  stockholders  is  limited- 
by  the  corporation  act  to  the  mere  authorizing  a  dissolution;  and  in  and 
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of  themselves  they  have  no  such  power.  Section  3225,  Comp.  1887, 
declares  that  from  the  first  meeting  of  the  directors  of  a  corporation  the 
powers  vested  therein  are  exercised  by  them,  except  as  otherwise  specially 
provided.  Section  8235  (Id.)  provides  that  the  stockholders  may,  by 
a  majority  vote  of  the  stock,  "authorize  the  dissolution"  of  the  corpora- 
tion; but  they  are  not  empowered  to  declare  or  otherwise  accomplish 
such  dissolution.  The  power  of  dissolution,  when  so  authorized,  like  all 
other  powers  of  the  corporation,  not  otherwise  especially  vested,  belongs 
to  the  directors,  by  whom  it  must  be  exercised,  if  at  all.  In  this  case 
the  stockholders  appear  to  have  ignored  the  directors,  and,  instead  of 
authorizing  them  to  dissolve  the  corporation,  undertook  to  do  it  them- 
selves. T^is  act  was  a  nullity;  and  the  dissolution  of  the  corporation, 
BO  far  as  appears,  has  not  yet  been  even  duly  authorized,  let  alone  accom- 
plished. 

In  WaOamet  Falls  Co.  v.  Kittridgej  5  Sawy.  48,  it  was  held  by  this 
court  that  a  dissolution  of  a  corporation  must  be  authorized  by  the  stock- 
holders, and  declared  by  the  directors,  who  may  do  so  or  not,  as  they 
see  proper. 

It  is  admitted  that  this  judgment  was  given  in  an  action  for  damages 
sustained  by  the  plaintiff  on  account  of  a  certain  waste  suffered  or  per- 
mitted by  the  Dayton,  Sheridan  &  Grand  Ronde  Bailway  Company, 
while  it  was  the  lessee  of  a  warehouse  •  belonging  to  the  plaintiff,  and 
situate  at  Dayton  on  the  line  of  its  road.  But  what  effect  that  fact  has 
on  the  liability  of  the  defendant  to  contribute  what  is  due  on  its  stock 
to  the  satisfaction  of  this  judgment  as  an  "indebtedness"  of  the  corpora- 
tion is  not  apparent. 

The  capital  stock  of  a  corporation  is  a  trust  fund  for  the  payment  or 
discharge  of  any  liability  which  in  the  course  of  its  business  it  may  in- 
cur, either  ex  contractu  or  ex  delicto.  For  instance,  the  Dayton,  Sheridan 
&  Grand  Bonde  Railway  Company  might,  on  the  happening  of  this 
waste,  have  made  a  call  on  its  stockholders  for  the  means  to  discharge 
such  liability,  and  they  would  have  been  bound  to  respond  to  the  ex- 
tent of  the  amount  due  on  their  stock,  if  necessary. 

The  constitution  of  the  state  (article  11,  §  3,)  declares  that  the  stock- 
holders of  a  corporation  "shall  be  liable  for  the  indebtedness"  thereof 
"to  the  amount  of  their  stock  subscribed  and  unpaid,  and  no  more." 
And  section  14  of  the  corporation  act  (Comp.  1887,  §  8230)  provides 
that  the  purchase  of  the  stock  of  a  corporation  "subjects  the  purchaser 
to  the  payment  of  any  unpaid  -balance  due  or  to  become  due  on  such 
stock." 

Under  these  circumstances,  the  judgment  obtained  by  the  plaintiff 
against  the  defendant's  corporation  is,  as  was  said  in  Stephens  v.  Fox^ 
mpra^  317,  "as  effectual  to  pass  its  title  to  the  fund  in  question  [the 
balance  due  on  the  defendant's  stock]  as  a  deed  or  any  other  form  of 
transfer."  In  effect,  the  plaintiff  is  thereby  subrogated  to  the  right  of 
the  corporation  to  demand  and  have  of  and  from  the  defendant,  as  the 
holder  of  its  unpaid  stock,  the  balance  due  thereon,  or  sufficient  thereof 
to  satisfy  his  demand. 
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Indeed,  my  present  opinion  is  that  the  undertaking  of  a  subscriber  to 
or  holder  of  the  stock  of  an  Oregon  corporation  is  to  pay  the  amount 
due  on  such  stock  when  called  for  by  the  corporation,  in  the  course  of 
its  business,  including  the  discharge  of  its  liabilities  of  whatever  nature 
or  kind,  and  however  arising,  or,  in  default  of  .such  call,  to  contribute 
or  pay  the  same  on  such  liabilities  in  the  suit  of  the  person  in  whose 
favor  they  exist,  after  the  same  have  been  definitely  established  by  a 
judgment  in  an  action  at  law  against  the  corporation. 

And,  therefore,  on  further  investigation  and  reflection,  I  wish  to 
qualify  a  remark  in  the  opinion  announced  on  the  demurrer  to  the  bill, 
to  the  effect  that  a  claim  against  a  corporation  for  damages,  sounding  in 
tort,  is  not  an  "indebtedness"  of  the  same,  within  the  meaning  of  the 
term,  as  used  in  the  constitution,  but  becomes  so  when  merged  in  a 
judgment  against  the  corporation,  by  adding,  that  neither  is  a  claim 
arising  out  of  contract  such  as  an  "indebtedness,"  until  definitely  estab- 
lished by  a  judgment  against  a  corporation,  and  so  claims  arising  either 
ex  contractu  or  ex  delicto  are,  in  this  respect,  on  the  same  footing.  They 
are  from  their  inception  equally  liabilities  of  the  corporation,  which, 
when  definitely  established  by  judgments  against  the  same,  are  an  "in- 
debtedness" thereof,  for  the  payment  of  which  the  unpaid  stock  of  every 
stockholder  is  a  trust  fund. 

And  lastly:  "Is  this  suit  barred  by  lapse  of  time?" 

The  contention  of  counsel  for  defendant  is  that  it  is  brought  on  the 
original  claim  for  waste,  and  that  is  barred  by  the  statute  of  the  state  in 
six  years  from  the  time  the  right  of  action  thereon  occurred,  (CJomp. 
1887,  §  6,)  and  that  more  than  seven  years  had  elapsed  before  the  com- 
mencement of  this  suit, — ^July  10,1888, — ^and  the  loss  of  the  warehouse, 
—January  15,  1881. 

But  in  my  judgment  this  contention  is  based  on  a  total  misapprehen- 
sion of  the  nature  of  these  proceedings.  The  claim  for  damages  for  the 
waste  was  made  against  the  corporation,  and  not  the  stockholder,  and 
is  merged  in  the  judgment  obtained  against  the  former,  and  no  longer 
exists.  This  is  a  different  suit,  between  different  parties.  It  is  a  suit 
against  the  stockholder  to  enforce  the  payment  of  a  judgment.  The  lia- 
bility of  the  stockholder  is  secondary, — in  the  nature  of  a  guaranty, — 
and  did  not  arise  until  the  judgment  was  given  against  the  corporation, 
and  it  was  insolvent. 

A  suit  on  this  judgment,  for  any  purpose  for  which  it  may  be  main- 
tained or  serve  as  an  inducement,  is  not  barred  for  10  years  after  its  entry. 
This  suit  is  in  the  nature  of  a  creditor's  bill,  to  collect  a  judgment  from 
the  debtors  of  the  judgment  debtor. 

No  call  appears  to  have  been  made  on  the  defendant's  stock  by  the 
corporation.  There  is  therefore  no  pretense  that  the  statute  ever  was 
put  in  motion  against  the  creditor  in  that  way,  even  if  it  could  be,  which 
is  not  conceded.     Thpmp.  Liab.  Stockh.  §  291. 

In  my  judgment,  the  statute  did  not  commence  to  run  against  the 
liability  of  the  shareholder  to  the  creditor  until  the  latter  had  exhausted 
his  remedy  against  the  corporation,  which  in  this  case,  the  same  being 
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insolvent,  h^pened  when  the  judgment  was  obtained  against  it.  Id. 
§  293.  Then,  and  not  before,  a  cause  of  suit  accrued  to  the  plaintiff 
against  the  defendant  to  compel  the  payment  of  any  balance  due  on  its 
stock,  suflBcient  to  satisfy  his  judgment.  At  the  same  time  the  statute 
commenced  to  run  against  such  cause  of  suit  and  would  bar  a  suit  there- 
on in  six  years.  This  is  a  case  in  which  equity  follows  the  law  on  that 
subject.     Manning  v.  Hayden^  5  Sawy.  379. 

The  action  at  law  against  the  corporation  was  commenced  in  less  than 
four  years  after  the  right  accrued,  according  to  the  decision  of  the  su- 
preme court  in  the  case,  (16  Pac.  Rep.  864;)  and  this  suit  was  com- 
menced in  fifteen  months  after  judgment  was  given  therein,  and  in  less 
than  six  months  after  it  was  affirmed  on  appeal.  The  claim  cannot  be 
considered  stale. 

In  conclusion,  a  suit  on  this  judgment  is  not  barred  for  10  years  after 
its  entry.  Comp.  1887,  §  5.  But  the  liability  which  the  plaintiff 
hereby  seeks  to  enforce  against  the  defendant  arose  in  favor  of  the 
former  and  against  the  latter  on  April  8, 1887,  the  date  of  the  judgment 
against  the  corporation;  and  the  right  of  suit  thereon  is  not  barred  until 
six  years  thereafter.  "An  action  upon  a  contract  or  liability,  express  or 
implied,  except  those  mentioned  in  section  5,"  (a  judicial  record  or  a 
sealed  in^rument,)  must  be  commenced,  "within  six  years"  "after  the 
cause  of  action  shall  have  accrued.**    Id.  §§  3,  6. 

The  exceptions  are  allowed. 


Lb  Wabnb  v.  Meter  et  oZ.,  (Harris,  Intervenor.) 
{OireuU  Couri,  E.  2>.  Louuiana.    March  14, 1889.) 

Ck>BPORATION8  —  ObOASIZATION  FOR  ILLEGAL  PUBFOSB— RIGHTS  07  STOCKHOLD- 
ERS. 

Individiials  owning  a  grant  from  the  Mexican  goyernment  of  lottery  fran- 
chises and  privileges,  organized  a  corporation  under  the  public  improvement 
law  of  Louisiana,  for  the  avowed  purpose  of  constructing,  operating,  and  de- 
veloping various  public  improvements  in  Mexico,  but  for  the  real  purpose  of 
carrying  on  a  lottery  in  that  republic.  The  capital  stock  was  fixed  at  $1,000,- 
000,  all  of  which  was  issued  as  fully  paid-up  stock  to  subscribers  who  paid 
nothing  therefor.  Held,  that  as  by  the  constitution  of  Louisiana  the  lottery 
business  is  prohibited  unless  the  privilege  is  granted  by  the  state,  as  is  also 
the  issue  of  paid-up  stock  without  any  payment  in  fact  being  made,  the  sub- 
scribers to  the  original  stock  acquired  no  interests  which  a  court  would  pro- 
tect. 

Ih  Equity.     Motion  for  an  injunction  and  appointment  of  receiver. 

About  February  18,  1888,  the  Mexican  government  ceded  to  Gen. 
Pedro  Beranda,  under  certain  terms  and  restrictions,  lottery  franchises 
and  privileges  to  draw  lotteries  in  Mexico.  These  franchises  and  priv- 
ileges passed  by  assignment,  the  terms  of  which  are  not  known,  to  Gen. 
Beranda  and  associates,  for  the  purpose  of  carrying  out  the  contract,  and 
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carrying  on  the  lottery.  The  associates  organized  an  incorporation  un- 
der the  public  improvement  law  of  Louisiana  for  the  purpose  of  carry- 
ing on  the  lottery  business  in  Mexico.  The  corporation  was  organized 
under  the  name  of  "The  Mexican  International  Improvement  Company," 
for  the  avowed  purpose  of  constructing,  operating,  maintaining,  promot- 
ing, and  developing  various  works  of  public  and  private  improvement 
in  the  republic  of  Mexico.  The  capital  stock  was  fixed  at  $1,000,- 
000,  divided  into  10,000  shares  of  $100  each,  to  be  paid  in  as  might  be 
provided  by  the  board  of  directors;  and  the  board  of  directors  were  au- 
thorized to  issue  such  portions  of  such  stock  as  they  thought  necessary, 
as  full-paid  stock,  for  the  purchase  of  property,  franchises,  and  grants, 
and  payment  of  labor  done,  and  services  performed.  Immediately,  upon 
organization,  the  full  amount  of  stock  was  issued  as  full-paid  stock,  and 
divided  among  the  associates  or  promoters  of  the  enterprise.  Such  stock 
was  thereafter  put  upon  the  market  in  New  Orleans,  and  notoriously  and 
openly  bought  and  sold  as  Mexican  Lottery  stock.  All  the  stock  being 
issued  as  full-paid  stock,  to  be  given  out  for  the  purchase  of  the  lottery 
privilege,  it  became  necessary  to  raise  by  other  means  funds  sufficient 
to  comply  with  the  contract  of  the  Mexican  government,  and  to  carry  on 
the  lottery  business.  Thereupon  a  general  meeting  of  stockholders  was 
called  in  pursuance  of  the  laws  of  Louisiana  in  such  cases  made  and  pro- 
vided, for  the  purpose  of  increasing  the  stock.  At  such  meeting  eight- 
tenths  of  the  stockholders  were  represented  in  person  or  by  proxies.  At 
the  meeting  the  charter  was  amended  so  as  to  authorize  the  issue  of 
•1,000,000  of  preferred  stock  and  $400,000  of  bonds,  to  be  subscribed 
and  paid  for  on  certain  terms  and  conditions;  the  preferred  stock  so  is- 
sued to  be  paid,  as  dividends,  50  per  cent,  of  the  net  earnings  of  the  com- 
pany; 25  per  cent,  of  the  same  being  set  apart  to  pay  dividends  on  cer- 
tain 2,500  shares  of  the  original  stock  issued  to  certain  persons;  the  re- 
maining 25  per  cent,  of  net  earnings  to  be  applied  as  dividends  on  the 
remaining  $750,000  of  original  stock.  When  this  arrangement  was  con- 
cluded, the  ordinary  stock  rose  rapidly  in  the  New  Orleans  stock  mar- 
ket from  $5  and  $6  a  share  to  $60  and  $70  a  share.  On  the  12th  of 
January,  1889,  Benjamin  F.  Le  Warne,  a  citizen  of  California,  had 
transferred  to  him  on  the  books  of  the  company  100  shares  of  this  stock. 
On  the  14th  of  January  he  applied,  through  an  attorney,  by  letter,  to 
the  directors  of  the  company  to  have  issued  to  him  his  proportion  of  the 
preferred  stock  and  of  the  bonds  provided  for  in  connection  with  the  is- 
sue of  preferred  stock.  The  demand  was  rejected  on  the  ground  that  the 
preferred  stock  was  all  subscribed  for.  Thereupon  he  brought  his  bill 
attacking  the  issue  of  preferred  stock.  He  alleged  fraud  and  conspiracy 
in  the  board  of  directors;  the  illegality  of  the  proceedings  in  relation  to 
the  issuing  of  preferred  stock;  prayed  for  an  injunction  restraining  the 
recognition  of  the  preferred  stock  as  valid  stock,  and  for  a  decree  declar- 
ing the  whole  issue  of  preferred  stock  illegal,  null,  and  void.  Soon  after 
he  filed  an  amended  bill,  wherein  he  set  forth,  among  other  things,  the 
following,  from  information  received  by  him  and  coming  to  his  knowl- 
edge since  the  filing  of  the  original  bill: 
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''That  he  has  reason  tohelieve,  and  does  believe,  and  therefore  charges,  that 
not  only  are  said  defendants  guilty  of  the  wrongs  and  unlawful  acts  complained 
of  and  set  forth  in  said  original  bill  of  complaint,  but  they  were  and  are  guilty  of 
other  serious  and  flagrant  wrongs  and  frauds  upon  the  rights  that  your  orator 
holds  in  common  with  the  bona  fide  good  faith  holders  of  all  the  other  shares  of 
the  original  10,000  shares  of  capital  stock  of  said  defendant  corporation.  That 
said  defendants,  as  the  directors  and  officers  of  said  corporation,  have  without 
any  warrant  of  law,  and  in  utter  disregard  of  the  rights  of  the  donate  share- 
holders, undertaken  to  subsidize  said  corporation,  its  assets  and  credits,  to  the 
accomplishment  of  fraudulent  and  illegal  purposes,  and,  unless  controlled  by 
the  restraints  to  be  put  upon  them  by  this  honorable  court,  will  squander  and 
destroy  the  same  in  acts  and  operations  ultra  vires  of  any  power  incident  to, 
or  vested  in,  the  said  corporation,  under  and  in  virtue  of  its  original  char- 
ter, and  also  ultra  vires  of  any  power  or  authority  that  couid  lawfully  be  vested 
in  or  reside  in  the  officers  and  directors  or  representatives  of  any  corporation 
that  can  have  lawful  existence  under  and  by  virtue  of  any  general  law  of  the 
state  of  Louisiana,  under  which  said  defendant  corporation  was  originally 
sought  to  be  organized  and  created,  as  shown  in  said  original  bill  of  complaint, 
and  to  do  acts  in  the  name  of  said  corporation,  and  apparently  for  said  corpo* 
ration,  that  are  prohibited,  or  at  least  not  permitted,  by  the  laws  of  the  state 
of  Louisiana.  That,  as  averred  and  set  forth  in  the  said  original  bill,  your 
orator,  at  the  time  of  the  purchase  of  said  shares  of  stock  in  said  defendant 
corporation,  had  reason  to  believe,  and  did  believe,  that  the  objects  and  pur- 
poses of  said  corporation  were  fairly  and  honestly  set  forth  and  contained  in 
its  said  original  charter,  as  same  stood,  and  was  made  public  prior  to  any 
fraudulent  attempt  to  amend  the  same,  and  that  the  purposes  and  objects  for 
which  said  corpomtion  was  organized,  and  the  business  that  it  was  intended 
to  prosecute,  was  lawful,  and  connected  with  some  public  or  private  enter- 
prises and  improvements,  or  works  of  public  improvement,  to  be  prosecuted 
within  the  limits  of  the  territory  of  the  republic  of  Mexico.  That,  as  averred 
in  said  bill  of  complaint,  as  originally  6]ed  herein,  your  orator  had  never  been 
permitted  to  see  or  examine  the  terms,  conditions,  or  character  of  said  grant 
or  concession,  which  the  said  defendants  held  out  as  a  valuable  grant  or  con- 
cession from  the  government  or  authorities  of  the  republic  of  Mexico,  but  be- 
lieved that  the  same  related  to  legitimate  transactions  and  public  improve- 
ments which  might  become  a  source  of  profit  and  income  to  the  corporation 
•  when  prosecuted,  the  prosecution  and  carrying  on  of  which  might  be,  and  was 
to  be,  within  the  limits  and  range  of  the  purposes  of  said  corporation,  as  ex- 
plained and  set  forth  in  the  act  of  incorporation.  That  since  the  filing  of  said 
original  bill  of  complaint  there  has  been  made  public  through  the  public  press 
of  the  country  what  is  alleged  to  be  the  text  of  said  alleged  concession  of  the 
Mexican  government,  and  your  orator  has  reason  to  believe,  and  does  believe, 
that  the  text  of  said  concession,  as  made  public  through  the  public  press,  is 
substantially  correct,  and  substantiaUy  sets  forth  the  range,  purpose,  extent, 
and  character  of  said  alleged  concession  or  Mexican  grant,  which  the  said  de- 
fendants claim  to  hold  an  interest  in  either  by  assign  mentor  some  convention, 
and  the  same  is  set  forth  with  substantial  accuracy,  and  contained  in  a  printed 
copy  thereof,  filed  with  these  amendments.  That  your  orator  has  made  in- 
quiry concerning  the  verity  of  the  same,  and  is  informed  and  verily  believes 
that  same  is  a  substantial,  exact,  translated  reprint  from  the  said  concession 
or  grant  of  the  said  Mexican  government.  That  if  said  grant  be,  as  set  forth 
and  contained  in  said  exhibits,  the  representation  that  the  said  Mexican  conces- 
sion and  grant  acquired  by  said  defendant  corporation  was  in  character  or  le-. 
gal  efitect  any  concession  or  grant  giving  to  the  grantees  or  assignees  thereof 
any  rights,  privileges,  or  valuable  immunities,  or  sources  of  profit  connected 
Y.38F.no.3— 13 
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with  the  construction  of  any  public  improvements,  as  based  upon  any  grant 
or  concession  or  privilege  conferred,  set  forth,  or  disclosed  in  said  exhibits* 
same  was  and  is  for  all  things  a  false  representation.  That  your  orator  is  in- 
formed and  believes  that  the  entire  object  and  purpose  of  said  concession,  as 
evidenced  in  said  publication  thereof,  is  simply  to  prosecute  and  carry  on  a 
lottery  under  the  conditions  prescribed  in  said  grant,  and  that  the  said  scheme 
is  not  on  the  face  thereof  any  instant  or  future  relation  to,  or  any  legal  action 
with,  any  scheme  or  system  or  grants  of  rights  to  carry  on  or  prosecute  for 
profit  works  of  public  or  other  improvement  within  the  territory  of  the  repub- 
lic of  Mexico;  but,  on  the  contrary,  simply  contains  and  sets  forth  a  scheme 
and  project  for  conducting  a  game  of  chance,  commonly  called  a  *  lottery,' 
with  stipulations  and  conditions  regulating  the  manner  in  which  said  lottery 
scheme  shall  be  drawn.  That  the  said  defefndant  corporation,  and  the  said  de- 
fendants as  officers  thereof,  are,  as  your  orator  is  informed  and  believes,  un- 
dertaking to  use  the  said  defendant  corporation's  credits,  assets,  and  property 
for  the  sole  purpose  of  furthering,  aiding,  carrying  out,  and  prosecuting  said 
lottery  scheme,  and  that  there  is,  and  can  be,  no  warrantor  authority,  under 
the  charter  of  said  defendant  corporation,  as  the  same  was  made  and  published, 
to  embark  in  said  scheme  or  imperil  the  funds  or  property  or  credit  of  said 
corporation,  directly  or  indirectly  aiding  or  carrying  out  said  lottery  scheme, 
either  for  and  on  account  of  the  government  of  the  republic  of  Mexico,  or  any 
person  or  persons  in  Mexico  or  elsewhere,  interested  therein,  or  for  and  on  ac- 
count of  any  lawful  holders  of  shares  of  stock  in  said  corporation;  and  that 
any  attempt  to  do  so  in  any  particular  and  respect  is  to  put  the  assets,  prop- 
erty, and  credits  of  said  defendant  corporation  in  peril,  and  is  in  all  respects 
iUtra  vires;  and  that,  under  the  law  of  the  state  of  Louisiana  authorizing  the 
organization  of  corporations,  no  corporation  can  be  lawfully  created  with 
power  to  carry  on,  prosecute,  or  embark  in  said  lottery  scheme,  the  same  not 
being  one  of  the  enumerated  purpose  named  in  the  law  for  which  corpora- 
tions can  be  lawfully  organized  or  created  in  Louisiana,  under  the  general  laws 
thereof." 

The  amended  bill  further  alleged  fear  on  the  part  of  the  complainant 
that  the  defendants  would  carry  the  assets  and  property  of  the  corpora- 
tion out  of  and  beyond  the  jurisdiction  of  the  court,  and  otherwise  com- 
plicate the  affairs  of  the  defendant  corporation.  Complainant  renewed 
his  prayer  for  decree  and  injunction,  and  also  prayed  for  the  appoint- 
ment of  a  receiver  with  qualified  powers.  In  the  suit  one  Albert  Harris, 
alleging  himself  to  be  a  stockholder  in  the  Mexican  International  Im- 
provement Company,  intervenes,  attacking  the  issuance  of  preferred  stock, 
and  asking  practically  the  same  relief  as  the  complainant.  On  the  hearing 
of  motion  for  injunction  and  receiver  affidavits  were  submitted  attacking 
the  good  faith  of  the  complainant,  justifying  the  proceedings  with  r^ard 
to  the  issuance  of  preferred  stock,  and  showing  that  over  eight-tenths  of 
the  stockholders  holding  original  stock  were  well  satisfied  with  the  pro- 
ceedings of  the  directors  and  the  status  of  the  company.  In  argument, 
counsel  on  both  sides  admitted  that  the  Mexican  International  Improve- 
ment Company  was  organized  for  no  other  purpose  than  to  carry  on  the 
lottery  business. 

H,  L.  Lazarus  and  J.  R.  Bechmth^  for  complainant. 

Bayne  &  Denegre,  for  intervenor. 

Buck,  Dinkelspid  &  Hart  and  W.  W.  Howe^  for  defendants. 

Before  Pardee  and  Billings,  JJ. 
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Pardee,  J.  The  Mexican  International  Improvement  Company  was 
organized  under  the  general  law  of  the  state  of  Louisiana  providing  for 
the  organization  of  corporations  for  works  of  public  improvement  and 
other  purposes.  It  has  neither  charter  nor  privilege  from  the  legislature 
of  the  state  of  Louisiana.  The  objects  and  purposes  of  the  organization, 
as  declared  in  the  charter,  are:  "To  construct,  operate,  maintain,  pro- 
mote, and  develop  various  works  of  public  and  private  improvement  in 
the  republic  of  Mexico."  The  present  case  shows  that  the  real  objects 
and  purposes  of  the  organization  were  the  purchase  of  lottery  franchises 
and  privileges,  and  the  carrying  on  of  the  lottery  bu^ness.  It  had  no 
other  purposes,  nor  has  it  any  other  business.  The  charter  is  a  fraud 
on  the  law  of  the  state.  Unless  the  lottery  privilege  is  specially  granted 
by  the  state,  the  lottery  business  is  prohibited  by  the  law  of  Louisiana. 
See  Const.  1879  and  act  No.  44  of  1879.  The  interest  of  the  complain- 
ant and  of  the  intervenpr  is  that  of  stockholders  of  the  organization  in 
the  original  issue  of  $1,000,000  of  stock  upon  which  not  one  dollar  has 
been  paid,  but  all  of  which  was  issued  as  full-paid,  and  all  of  which  was 
given  out  and  distributed  under  the  pretense  of  paying  for  labor  and  serv- 
ices rendered;  but  in  fact  for  the  purchase  of  lottery  privileges.  Such 
issue  of  stock  is  in  violation  of  the  constitution  of  the  state,  and  entitled 
to  no  protection  in  the  courts.  The  complainant  and  the  intervener,  at 
the  time  they  acquired  their  stock,  knew,  or  ought  to  have  known,  the 
object,  scope,  and  illegality  of  the  organization,  and  the  tainted  nature 
and  consideration  of  the  stock  they  acquired.  The  interests  of  the  com- 
plainant, the  intervenor,  and  the  defendants,  for  the  reasons  above  given, 
are  illegal,  and  for  their  adjustment  or  protection  can  have  no  judicial 
aid.  In  pari  ddicto  potior  est  conditio  posddentda.  The  motions  for  an  in- 
junction and  the  receiver  are  denied.  The  restraining  order  heretofore 
issued  in  the  case  will  be  discharged. 

BnjjMGS,  J.,  concurs* 


Hazard  v.  Credit  MoBUiiER  of  America  et  di 
(Circuit  Court,  B.  D.  Pennsylvania.    January  16, 1889.) 

Corporations— Stockholders— Receiver— Injunction— Laches- 

A  motion  was  made  to  dismiss  the  receiver  of  a  corporation,  and  to  vacate 
an  injunction  restraining  its  stockholders  from  making  a  fraudulent  settle- 
ment of  a  suit.  A  claim  was  made  against  the  corporation  for  back  dividends, 
etc..  and  the  motion  was  opposed  by  the  claimant,  who,  however,  had  had  for 
many  years  full  knowledge  of  his  claim.  HM,  even  if  not  barred  by  the 
statute  of  limitations,  he  had  no  standing  to  oppose  the  motion. 

Saicb— Claih  for  Taxes. 

A  motion  was  made  to  dismiss  a  receiver  of  a  corporation,  and  to  vacate  an 
injunction  restraining  a  majority  of  its  stockholders  from  making  a  frauda- 
lent  settlement  of  a  suit;  when  before  the  master  a  claim  was  made  by  the 
state  of  Pennsylvania  for  back  taxes,  and  the  motion  to  dismiss  was  opposed 


Digitized  by 


Google 


196  FEDERAL  REPORTER,  VOl.  38. 

by  it  BeJd,  that  the  motion-  to  dismfsB,  which,  being  granted,  would  deprive 
the  state  of  all  remedy,  should  be  held  over  until  the  state  should  try  its 
right  to  the  taxes,  provided  it  made  no  delay,  and,  upon  its  succeeding,  fur- 
nished a  sufficient  sum  to  prosecute  the  suit,  even  though  the  exercise  by  the 
state  of  its  present  vigilance  would  have  resulted  in  the  previous  discovery 
of  the  right  now  claimed. 
{8yUabu9  by  the  Court,) 

In  Equity.     On  exceptions  to  master's  report. 

Bill  by  Rowland  G.  Hazard  against  the  Credit  Mobilier  of  America, 
Royal  E.  Robbins  and  others,  directors  of  the  Credit  Mobilier,  and  the 
Union  Pacific  ^llroad  Company,  to  restrain  the  majority  of  the  stock- 
holders of  the  Credit  Mobilier  from  fraudulently  discontinuing  a  suit 
brought  by  it  against  the  Union  Pacific  Railroad  Company  in  the  state 
of  Massachusetts,  on  a  note  for  12,000,000,  given  by  the  railroad  com- 
pany to  the  Credit  Mobilier.  It  was  alleged  that  the  majority  of  the 
stock  of  the  Credit  Mobilier  was  held  by  stockholders  of  the  Union  Pa- 
cific Railroad  Company;  that  it  was  the  purpose  of  these  stockholders  to 
discontinue  the  suit  in  Massachusetts,  whereby  the  claim  against  the 
railroad  company  would  be  barred  by  the  statute  of  limitations;  that 
this  claim  was  the  only  assets  of  the  Credit  Mobilier;  and  that  plantiff 
would  thereby  be  irreparably  injured .  The  injunction  was  granted ,  and , 
defendants  having  endeavored  to  have  the  Massachusetts  suit  discontin- 
ued, a  receiver  was  appointed.  On  September  4,  1888,  a  motion  by  the 
then  receiver  to  vacate  the  injunction,  to  authorize  him  to  withdraw 
from  all  pending  litigation,  and  to  dismiss  the  bill,  was  made  and  referred 
to  a  master.  It  was  alleged  by  the  receiver  that  all  stock  of  the  Credit 
Mobilier  was  now  held  in  the  interest  of  the  Union  Pacific  Railroad 
Company;  that  Hazard  had  no  interest  in  it;  that  there  were  no  claims 
against  the  Credit  Mobilier;  and  that  no  moneys  had  come  into  his  hands 
except  a  small  sum  allowed  to  him  as  remuneration  for  his  services. 
A  claim  was  presented  by  Barton  H.  Jenks  for  (1)  a  balance  on  a  due- 
bill  of  the  Union  Pacific  Railroad  Company  for  bonds;  and  (2)  for  un- 
paid dividends,  allotments,  etc. ,  on  stock  of  the  Credit  Mobilier.  The 
dividends  were  in  stock  and  bonds  of  the  Union  Pacific  Railroad  Com- 
pany, and  were  alleged  to  have  been  declared  in  1867  and  1868.  There 
was  another  item  of  the  claim  which  was  withdrawn.  The  master  held 
that  even  if  Jenks  was  not  barred  by  the  statute  of  limitations  he  had  no 
standing  to  oppose  the  motion,  because  of  his  long  delay.  After  the  close 
of  the  meetings  before  the  master,  the  commonwealth  of  Pennsylvania 
applied  to  have  the  hearings  reopened  to  prove  a  claim  against  the  Credit 
Mobilier  for  a  bonus  on  an  increase  of  the  capital  stock  under  its  acts  of 
incorporation  due  in  1869-72  and  interest  thereon,  and  stated  that  it 
would  call  upon  the  company  to  furnish  reports  of  capital  stock  for 
the  years  1884-88,  and  requested  a  delay  of  action  until  the  claims  had 
been  settled.  It  was  found  that  part  of  the  commonwealth's  claim  was 
erroneous,  but  that  the  portion  for  the  taxes  for  the  years  1884-*88  was 
still  due.  The  master  thereupon  recommended  a  decree  dismissing  the 
bill  after  the  claims  of  the  commonwealth  have  either  been  paid  or  se- 
cured, and  reported  $150  as  the  part  of  the  costs  chai^eable  to  Jenks. 


1 


Digitized  by 


Google 


mXteb  v.  denvsb,  t.  a  ft.  w.  b.  00.  197 

Plaintiff  and  Jenks  excepted.  After  the  filing  of  the  repbrt,  the  state  of 
Pennsylvania  filed  a  petition  by  leave  of  court  to  intervene,  alleging  a 
daim  for  back  taxes  amounting  to  1224,868.67. 

Oeorge  Tucker  Bispham  and  Artemoa  H.  Hotmes,  for  Credit  Mobilier. 

Weigly  it  Cb2(on,  for  Jenks  and  the  Commonwealth, 

Butler,  J.  The  court  is  satisfied  with  the  master's  disposition  of  Bar- 
ton H.  Jenks'  daim,  and  the  costs  arising  out  of  its  presentation.  The 
exceptions  filed  by  Mr.  Jenks  on  this  account  are  therefore  dismissed. 

We  are  also  satisfied  with  the  master's  recommendation  that  the  mo- 
tion to  dismiss  the  receiver  and  vacate  the  injunction  be  held  over  until 
the  state  has  opportunity  to  test  its  right  to  taxes  claimed.  It  is  cer- 
tainly true  that  the  litigation  which  has  extended  over  several  years 
shotdd  not  be  unnecessarily  continued.  We  are  not  entirely  satisfied 
that  an  exercise  of  the  vigilance  now  exhibited  by  the  state  would  not 
sooner  have  discovered  the  facts  on  which  its  claim  is  based,  and  have 
had  its  right  to  recover  determined.  In  view,  however,  of  all  the  cir- 
cumstances, and  especially  of  the  fact  that  an  allowance  of  the  motion 
now  would  probably  deprive  the  state  of  all  remedy,  we  think  it  is  proper 
to  witiihold  action  until  it  has  had  time  to  have  the  claim  passed  upon, 
in  the  manner  provided  for,  by  the  state  statutes.  If  the  claim  shall  be 
sustained,  we  will  then  allow  the  intervention  prayed  for,  on  condition 
that  the  state  furnishes  the  funds  necessary  to  enable  the  receiver  to  pros- 
ecute the  claims  of  the  Credit  Mobilier  against  the  Union  Pacific  Railroad 
Company.  These  claims  have  not  been  prosecuted  heretofore  for  want 
of  means  to  do  it.  There  must  be  no  lack  of  vigilance  on  the  part  of 
the  state  in  recovering  judgment  for  the  taxes,  nor  in  furnishing  the 
fimds  referred  to.  If  there  shall  be,  the  motion  will  be  allowed,  and 
counsel  are  at  liberty  to  call  it  up  hereafter  whenever  they  believei  in 
view  of  what  is  here  said,  it  should  be  allowed. 


Mateb  v.  Denver,  T.  &  Ft.  W.  R.  Co.  «e  oL 
{OireuU  Court,  8.  D.  Nw>  Tork.    March  18, 1889.) 

CJORPOBATIOM— BTOCKHOLDBBS— FBAtJD. 

A  bill  by  a  stockholder  of  the  P.  Oo.  to  restrain  the  D.  Co.  from  issaing 
certain  mortgage  bonds  intended  to  secure  an  illegal  advantage  to  the  C.  Co«, 
in  breach  of  an  agreement  between  the  D.  Co.  and  the  F.  Co.,  alleged  that 
the  P.  Co.  was  the  equitable  owner  of  stock  in  the  F.  Co.,  and  that  it  de- 
signed, when  it  acquired  the  legal  title  to  such  stock,  to  exchange  it  in  dis- 
regard of  plaintiff's  rights  for  stock  of  the  D.  Co.,  and  that  the  fraudulent 
issue  of  mortgage  bonds  by  the  D.  Co.  would  place  a  lien  for  their  amount 
before  the  stock,  which  complainant  would  be  entitled  to  receive  as  a  stock- 
holder of  the  P.  Co.  The  bill  prayed  that  the  D.  Co.  and  the  C.  Co.  be  en- 
Joined  from  disposing  of  the  bonds,  and  that  the  P.  Co.  be  enioined  from  ez- 
'  changing  its  stock  of  the  F.  Co.  for  that  of  the  D.  Co.  until  the  agreement 
between  the  F.  and  D.  Cos.  had  been  complied  with.    Meld  that,  conceding 
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that  complainant  had  the  right  to  sue  on  behalf  of  the  P.  Co.,  a  cause  of  action 
was  not  stated,  as  the  P.  Co.  could  not  be  heard  to  complain  until  it  became  a 
stockholder  in  the  D.  Co.,  and,  as  it  was  not  a  party  to  the  agreement  between 
the  D.  and  F.  Cos.,  it  could  neither  enforce  it  nor  restrain  its  breach. 

3.   SaME—PlEADIHG— MuiiTIFARIOUSITESS. 

If  the  bill  be  taken  as  stating  a  cause  of  action  by  complainant  against  the 
P  Co.  the  bill  is  multifarious,  as  the  other  defendants  haye  no  interest  in  the 
controversy 

In  Equity.     On  demurrer  to  the  bill. 
Edgar  M.  Johnson,  for  complainant. 
Wagner  Swayne^  for  defendants. 

Wallace,  J.  This  is  a  suit  in  equity  by  the  complainant  as  a  stock- 
holder of  a  corporation  against  that  corporation,  and  against  the  Den- 
ver, Texas  &  Fort  Worth  Railroad  Company,  and  the  Colorado  &  Texas 
Railway  Construction  Company.  The  defendants  have  demurred  for 
multifariousness,  want  of  equity,  and  absence  of  necessary  parties.  The 
substantive  relief  sought  by  the  bill  is  to  prevent  the  Denver,  Texas 
&  Fort  Worth  Railroad  Company  from  issuing  $1,000,000  mortgage 
bonds  intended  to  secure  an  illicit  advantage  to  the  Colorado  &  Texas 
Construction  Company  in  breach  of  an  agreement  between  the  first- 
named  corporation  and  the  Fort  Worth  <fc  Denver  City  Railway  Com- 
pany. The  plaintiff  is  a  stockholder  of  the  Pan  Handle  Construction 
Company,  which  is  the  equitable  owner  of  stock  in  the  Fort  Worth  & 
Denver  City  Railway  Company;  and  he  asserts  that  his  corporation  is 
about  to  receive  its  stock,  and  designs,  when  it  acquires  the  legal  title, 
immediately,  and  in  disregard  of  his  rights  and  interests,  to  exchange 
it  for  stock  of  the  Denver,  Texas  &  Fort  Worth  Railroad  Company. 
The  bill  avers  "that  the  issue  of  said  bonds  (by  the  Denver,  Texas  <fe 
Fort  Worth  Railroad  Company)  is  fraudulent,  and  without  any  con- 
sideration whatever,  and  is  neither  called  for  nor  required,  biit  is  in- 
tended simply  to  give  as  a  profit  to  said  Colorado  &  Texas  Gonstructioh 
Company  the  sum  of  $1,000,000  in  bonds  to  which  it  is  neither  law- 
fully nor  legally  entitled."  The  bill  also  avers  "that  the  issue  of  said 
bonds,  and  the  delivery  of  the  same  to  the  said  Colorado  &  Texas  Con- 
struction Company,  is  a  fraud  upon  his  rights  in  this:  that  it  would 
place  before  the  stock  which  he  is  entitled  to  receive  of  the  Denver, 
Texas  &  Fort  Worth  Railroad  Company  by  virtue  of  his  ownership  of 
said  stock  in  said  Pan  Handle  Construction  Company  a  lien  of  11,000, - 
000  for  the  mortgage  bonds  prior  in  right  to  his  stock."  The  bill  also 
avers  that  the  issue  of  the  bonds  would  be  a  violation  of  the  organic 
law  of  the  Denver,  Texas  &  Fort  Worth  Railroad  Company,  and  vUra 
vires.  The  prayer  of  the  bill  is  that  the  Denver,  Texas  &  Fort  Worth 
Railroad  Company,  and  the  Colorado  &  Texas  Construction  Company, 
be  restrained  from  disposing  of  the  bonds,  and  be  directed  to  deliver 
them  up  for  cancellation,  and  that  the  Pan  Handle  Construction  Com- 
pany be  restrained  from  exchanging  its  stock  of  the  Fort  Worth  <fe  Den- 
ver City  Railway  Company  for  the  stock  of  the  Denver,  Texas  &  Fprt 
Worth  Railroad  Company  until  compliance  of  the  agreement  between  the 


Digitized  by 


Google 


MAYER  V.  DENVEB,  T.  A  FT.  W.  R.  00.  199 

Fort  Worth  &  Denver  City  Railway  Company  and  the  Denver,  Texas  <fc 
Fort  Worth  Railroad  Company. 

Assuming  that  the  bill  shows  a  case  in  which  a  stockholder  is  entitled 
to  sue  to  enforce  a  cause  of  action  in  behalf  of  the  corporation,  which 
the  corporation  itself  cannot  be  induced  to  assert,  and  viewing  the  bill 
as  one  filed  by  the  Panhandle  Construction  Company,  it  does  not  state 
a  cause  -of  action  against  the  other  defendants.  That  company,  as  an 
expectant  owner  of  the  stock  in  the  Denver,  Texas  &  Fort  Worth  Rail- 
road Company,  may  have  a  future  interest  in  the  question  whether  the 
latter  corporation  ought  to  be  permitted  to  issue  the  bonds,  but  it  has 
no  interest  at  present.  Until  it  becomes  a  stockholder  of  the  Denver, 
Texas  &  Fort  Worth  Railroad  Company,  it  can  neither  be  heard  to 
complain  of  acts  of  that  corporation  which  may  be  vitra  vires,  or  per- 
mitted to  interfere  in  any  way  in  the  affairs  of  that  company.  As  it 
was  not  a  party  to  the  contract  between  the  Denver,  Texas  <fe  Fort 
Worth  Railroad  Company  and  the  Fort  Worth  &  Denver  City  Railway 
Company,  it  cannot  sue  to  enforce  the  contract  between  those  corpora- 
tions, or  to  prevent  a  breach  of  the  contract.  And  in  any  suit  founded 
upon  that  contract  the  Fort  Worth  &  Denver  City  Railway  Company 
would  be  a  necessary  party.  Of  course  the  complainant  would  not  be* 
come  a  stockholder  in  the  Denver,  Texas  &  Fort  Worth  Railroad  Com- 
pany if  his  corporation  should  acquire  the  stock  of  that  company.  That 
would  require  the  further  exchange  of  his  stock  in  his  own  corporation 
for  the  newly-acquired  stock,  which  could  only  take  place  with  his  con- 
sent. If  the  Pan  Handle  Construction  Company  is  about  to  make  dis- 
position of  the  stock  which  it  will  acquire  in  the  Fort  Worth  &  Denver 
City  Railway  Company  in  frand  of  its  own  stockholders,  the  complain- 
ant, upon  a  proper  showing  of  facts,  can  seek  the  aid  of  a  court  of  equity 
to  restrain  the  threatened  transaction,  as  any  of  its  stockholders  could  if 
the  corporation  were  about  to  dispose  of  any  of  its  other  property  in 
contravention  of  its  duties  as  a  trustee  for  them;  but  it  is  doubtful 
whether  the  present  bill  makes  a  sufficient  case  in  that  behalf.  For 
all  that  appears,  the  exchange  of  the  stock  may  be  for  the  best  interests 
of  the  stockholders  of  the  Pan  Handle  Construction  Company.  That 
corporation,  in  its  capacity  as  a  stockholder  of  the  Fort  Worth  &  Den- 
ver City  Railway  Company,  may  be  powerless  to  arrest  the  issue  of  the 
mortgage  bonds  by  the  Denver,  Texas  &  Fort  Worth  Railroad  Company; 
and  its  directr)rs  and  officers,  and  the  majority  of  its  stockholders,  may 
believe,  and  be  justified  in  believing,  that  notwithstanding  the  contract 
between  the  Denver,  Texas  &  Fort  Worth  Railroad  Company  and  the 
Fort  Worth  &  Denver  Construction  Railway  Company  is  about  to  be  ig- 
nored, and  the  fraudulent  issue  of  bonds  is  to  take  place,  the  shares  to 
be  received  in  exchange  are  more  valuable  than  those  which  are  to  be 
given.  The  statement  in  the  bill  that  the  stockholders  of  the  Pan 
Handle  Construction  Company  authorized  the  exchange  upon  the  faith 
that  the  Denver,  Texas  &  Fort  Worth  Railroad  Company  would  per- 
form its  contract  with  the  Fort  Worth  &  Denver  City  Railway  Company, 
and  that  the  officers  of  the  Pan  Handle  Construction  Company  are 
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"warmly  enlisted  and  deeply  interested"  in  the  issue  of  the  bonds  by  the 
Denver,  Texas  &  Fort  Worth  Railroad  Company,  are  the  only  aver- 
ments to  impeach  the  good  faith  and  good  judgment  of  the  latter  in  fa- 
voring the  exchange,  and  no  facts  are  set  forth  from  which  it  can  be 
seen  that  their  conduct  is  prompted  by  a  purpose  to  disr^sard  the  in- 
terests of  the  stockholders  whom  they  represent,  or  is  calculated  to  vio- 
late their  rights,  although  this  is  suggested  by  implication.  -If  there 
were  enough  in  the  bill  to  show  a  real  grievance  on  the  part  of  the  com- 
plainant against  the  Pan  Handle  Construction  Company,  the  other  de- 
fendants ought  not  to  be  dragged  into  a  controversy  between  him  and 
the  Pan  Handle  Construction  Company  upon  the  theory  that  they  are 
proper  parties  to  a  suit  by  the  Pan  Handle  Construction  Company  to 
prevent  a  breach  of  contract  between  the  Fort  Worth  &  Denver  City 
Railway  Company  and  the  Denver,  Texas  &  Fort  Worth  Railroad  Com- 
pany. The  two  causes  of  action  are  distinct  and  unconniected,  and  the 
attempt  to  mingle  them  renders  the  bill  multifarious.  If  the  complain- 
ant is  entitled  to  prevent  his  own  corporation  from  making  the  exchange 
of  its  stock  with  the  Denver,  Texas  &  Fort  Worth  Railroad  Company, 
and  can  obtain  that  relief,  it  is  wholly  immaterial  to  him  what  indebt- 
edness is  created  or  mortgage  bonds  are  issued  by  the  latter  corporation, 
because  he  will  not  become  one  of  its  stockholders,  nor  will  his  own  cor- 
poration become  a  stockholder.  Until  the  complainant  becomes  an  act- 
ual shareholder  of  the  Denver,  Texas  &  Fort  Worth  Railroad  Company 
he  is  a  stranger  to  its  affairs.  He  cannot  be  permitted  to  introduce  it 
into  a  controversy  in  which  no  decree  can  be  obtained  against  it,  and 
compel  it  to  litigate  one  issue  between  him  and  his  own  corporation  in 
which  it  has  no  interest,  and  another  between  it  and  the  Fort  Worth  & 
Denver  City  Railway  Company,  in  which  neither  he  nor  his  own  corpo- 
ration have  any  interest.     The  demurrer  is  sustained. 


Gahn  et  d.  V.  Norton  a  aU 

((Hreuit  Court,  E.  D,  Louisiana.    Marcli  28, 1880.) 

Banebxjftot— Assignee's  Costs  and  Expenses. 

Under  Rev.  Bt.  U.  S.  §  5099,  providing  tiiat  the  assignee  In  bankraptcy  shall 
be  allowed  out  of  the  money  in  his  hands  ''all  the  necessary  ezpenaitures 
made  by  him  in  the  discharge  of  his  duty,  and  a  reasonable  compensation  for 
his  services, "  where  creditors  have  in  good  faith  brought  suit  against  the  as- 
signee, and  been  defeated,  and  the  estate  is  insufficient  to  pay  both  their  costs 
and  the  costs  and  counsel  fees  of  the  assignee,  the  assignee  Is  entitled  to  pref- 
erence. 

In  Equity.     Petition  for  rehearing  on  question  of  costs* 
E.  H.  Farrar  and  H.  H.   PTofeA,  for  petitioners. 
TFm.  Qrardy  for  defendants. 
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Pardee,  J.  In  this  case  Ndlie  E«  Gazin  and  some  six  others,  all 
creditors  of  the  Bank  of  Louisiana,  of  which  E.  £.  Norton  is  assignee  in 
bankruptcy,  brought  a  bill  against  the  said  assignee,  charging  fraud, 
mismanagement,  and  n^lect  of  duty  on  the  part  of  the  assignee  in  ad- 
ministering his  trust;  and  praying  discovery,  a  new  accounting,  and  gen- 
eral condemnation  of  the  assignee  as  a  faithless  trustee.  The  charges  in 
the  bill  cover  the  entire  bankruptcy  proceedings,  running  through  a  pe- 
riod of  18  years,  where  the  estate,  nominally  large,  was  composed  of 
incumbered  real  estate  and  personal  assets  of  doubtful  value,  and  where 
there  were  many  conflicting  claims,  and  much  confusion  and  litigation. 
The  bill  contains  89  closely  written  page8«  the  answer  14  pages,  and 
there  were  8  days  spent  in  hearing  evidence  and  argument  before  the 
master.  The  master  fully  investigated  the  record  and  evidence,  and 
submitted  an  elaborate  report ;  and  thereafter  the  whole  case  was  rear- 
gued and  considered  by  the  court  on  exceptions  to  the  master's  report ; 
all  resulting  in  the  dismissal  of  the  bill,  with  costs  to  be  paid  by  com- 
plainants. By  agreement  of  counsel,  approved  by  the  court,  the  com- 
pensation of  the  master  was  fixed  at  11,000,  and  was  paid  out  of  the 
estate,  without  prejudice  to  the  future  taxing  pf  the  same  as  costs.  Con- 
sidering these  matters,  it  seems  clear  that  compensation  to  assignee's 
counsel  cannot  be  less  than  $1,000.  The  petition  for  rehearing  on  the 
matter  of  costs  has  been  filed,  argued,  and  submitted,  the  petitioners 
claiming  that,  as  the  suit  was  brought  for  the  general  benefit  of  the  es- 
tate, the  costs  tliereof  should  be  paid  by  the  estate.  On  the  hearing  it 
was  shown  that  the  financial  condition  of  the  estate  is  as  follows:  The 
assignee  has  filed  his  final  account,  and  prayed  for  a  discharge,  which 
matter  is  now  pending;  that  the  costs  of  finally  closing  the  bankruptcy, 
in  the  way  of  court  fees  and  other  costs  necessary  in  such  cases,  are  un- 
paid ;  that  the  costs  of  the  assignee  in  defending  the  suit,  of  Gazin  and 
others,  and  his  counsel  fees  therein,  are  unpaid ;  that  he  has  in  his 
hands,  to  the  credit  of  the  estate,  the  sum  of  1998.83,  of  which  sum 
1754.19  are  devoted  to  the  payment  of  unclaimed  dividends,  leaving  a 
balance  of  1244.64  subject  to  distribution  by  the  court,  in  payment  of 
costs  and  charges,  which  sum  may  or  may  not  be  increased  by  collecting, 
the  sum  of  $1,000  heretofore  paid  out  for  the  compensation  of  the  mas- 
ter in  investigating  and  reporting  on  the  bill  of  Gazin  and  others,  which 
sum  of  $1,000  is  a  part  of  the  costs,  which  the  petitioning  creditors  seek 
to  be  relieved  from.  If  the  said  $1,000  should  be  collected,  there  will' 
then  be  in  the  assignee's  hands,  subject  to  distribution,  the  sum  of 
$1,244.64, — an  amount  inadequate  to  pay  the  necessary  costs  of  closing 
the  bankruptcy,  and  the  assignee's  costs  and  counsel  fees  in  the  case  of 
Gazin  and  others.  I  take  it  that  where  a  suit  is  brought  against  an  as- 
signee in  bankruptcy,  and  he  vindicates  himself  in  the  suit,  and  is  sus- 
tained by  the  judgment  rendered,  there  can  be  no  question  but  what  his 
costs  therein  incurred,  and  the  fees  of  his  counsel  in  defending  himself, 
are  a  legitimate  expense,  which  should  be  paid  by  the  estate.  Wherer 
creditors  dissatisfied  with  the  management  and  administration  of  an  as-' 
signee  in  bankruptcy  bring  a  suit  against  him  in  good  faith,  which,  if 
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successful,  will  bring  a  fund  into  court,  although  they  may  fail  in  the  suit, 
I  am  inclined  to  the  opinion  that  their  costs  incurred  in  such  suit  should 
be  paid  by  the  estate.  Assuming,  in  this  case,  that  the  suit  of  Gazin 
and  others  was  brought  in  good  faith,  the  question  presented  is  whether 
their  costs  are  entitled  to  be  paid  out  of  the  estate  in  preference  to  the 
legitimate  and  unquestioned  costs  and  expenses  of  the  assignee,  where 
it  is  complained  that  there  are  not  funds  enough  in  the  estate  to  pay 
both.  The  assignee  is  an  officer  of  court,  and  where  he  is  not  in  fault, 
but  his  action  is  sustained  by  the  court,  he  is  entitled  to  his  costs, 
charges,  and  expenses,  in  preference  to  any  and  all  other  claimants. 
Section  5099,  Rev.  St.,  provides  that  ^Hhe  assignee  shall  be  allowed  and 
may  retain,  out  of  money  in  his  hands,  all  the  necessary  disbursements 
made  by  him  in  the  discharge  of  his  duty,  and  a  reasonable  compensa- 
tion for  his  services  in  the  discretion  of  the  court."  The  petition  for  re- 
hearing is  denied. 


City  op  Boston  v.  Crowley. 
I0ircu&  Court,  D.  MoMochuuiU.    March  21, 1889.) 

1.  Bridges— Liability  for  Defects. 

The  city  of  Boston  purchased  the  franchise  and  materials  of  a  bridge  at  the 
entrance  to  its  harbor,  being  empowered  so  to  do  by  Acts  Mass.  1881,  c.  71, 
which  provided  that  the  city  should  always  be  ''liable  to  keep  said  bridge  and 
draw  in  good  repair, "  and  afford  all  necessary  accommodations  to  vessels  that 
have  occasion  to  pass  the  same.  By  Acts  Mass.  1876.  c.  105,  the  city  was  au- 
thorized to  do  such  acts  as  it  might  deem  necessary  to  secure  a  bridge  and 
draw  which  should  be  safe  for  the  purposes  of  navigation,  subject,  however, 
to  the  provisions  of  other  acts  bv  which  the  approval  of  the  board  of  harbor 
commissioners  was  required  fn  all  work  authorized  bythe  legislature  of  build- 
ing any  bridge,  wharf,  or  draw  over  tide-waters.  The  said  commissioners 
granted  a  license  to  the  city  providing  for  the  widening  of  the  said  bridge, 
and  the  construction  of  a  new  draw,  which  was  to  be  of  a  certain  width. 
Held,  that  the  city  was  liable  for  damages* done  to  a  vessel  by  being  caught 
in  the  draw,  the  city  having  failed  to  maintain  the  draw  of  the  required 
width. 

2.  Municipal  Corporations— Civn>  Liability  for  Tort. 

In  such  case  a  civil  action  may  be  brought  against  the  cit]^  in  the  federal 
courts  for  the  damage  done,  though  no  such  right  of  action  is  conferred  by 
statute. 
8.  Admiralty— Jurisdiction. 

A  court  of  admiralty  has  Jurisdiction  over  damage  done  to  a  vessel  on  navi- 
gable water  by  a  bridge. 

» 

In  Admiralty. 

r,  M.  Babaon,  Asst.  City  Sol.,  for  appellant. 

C.  T.  &'T.  H.  Russell,  for  appellee. 

Colt,  J.  This  case  is  an  appeal  from  a  decree  of  the  district  court 
which  held  that  the  libel  set  forth  a  good  cause  of  action  against  the 
city,  and  that  the  cause  of  action  was  within  the  admiralty  jurisdic- 
tion of  this  court.     It  is  admitted  that  the  allegations  of  the  libel  and 


Digitized  by 


Google 


CITY  OF  BOSTON   t?.  CROWLBY.  208 

amended  libel,  except  as  to  damages,  are  true;  and  it  is  further  agreed 
that  the  damages  amount  to  $870.  The  libelant  represents  the  owners 
of  the  schooner  Henry  S.  Culver.  The  vessel  arrived  in  Boston,  Jan- 
uary 20,  1887,  with  a  cargo  of  coal,  from  Baltimore,  to  be  delivered  at 
the  Old  Colony  wharf,  which  is  situated  above  the  Dover-Street  bridge. 
In  proceeding  in  tow  through  the  bridge  the  vessel  was  caught,  and  stuck 
in  the  draw,  and  was  thereby  damaged  to  the  amount  agreed  upon. 
The  schooner's  beam  was  35  feet.  The  libelant  contends  that  the  city 
was  required  by  law  to  maintain  a  draw  36  feet  in  the  clear,  and  it  is 
admitted  that  at  this  time  the  draw  was  not  of  this  required  width. 
The  structure  was  originally  known  as  the  "Boston  South  Bridge,"  and  it 
was  erected  by  proprietors  in  1803.  Acts  Mass.  1803,  c.  113.  By  the  act 
of  incorporation  it  was  provided  that "  there  also  shall  be  made  a  good  and 
sufficient  draw  or  passage-way,  at  least  thirty  feet  wide  in  the  channel 
over  which  said  bridge  shall  be  built,  proper  for  the  passing  and  repass- 
ing of  vessels.''  The  bridge  was  maintained  as  a  private  property  until 
1831,  when  the  legislature  passed  an  act  authorizing  the  sale  of  the  fran- 
chise and  mateVials  to  the  city- of  Boston.  Acts  Mass.  1831,  c.  71. 
One  of  the  provisos  in  the  act  was  that  the  "  city  shall  always  be  held 
liable  to  keep  said  bridge  and  draw  in  good  repair,  and  to  raise  the  draw 
of  said  bridge,  and  afford  all  necessary  and  proper  accommodation  to 
vessels  that  have  occasion  to  pass  the  same  by  night  or  by  day."  On 
April  19, 1832,  the  city  took  a  deed  of  the  franchise  and  materials  of  the 
bridge  for  $3,500,  under  the  terms  and  provisions  set  forth  in  the  act 
of  the  l^slature.  In  1876,  the  legislature  authorized  the  city  to  widen 
the  bridge  not  exceeding  60  feet,  and  to  construct  fenders,  guards,  and 
to  change  the  locality  of  the  draw,  and  to  do  such  other  acts  as  it  might 
deem  necessary  and  convenient  to  secure  a  bridge  and  draw  which  should 
safely  and  conveniently  accommodate  public  travel  and  navigation,  sub- 
ject however,  to  the  provisions  of  chapter  432  of  the  Acts  of  1869.  Acts 
Mass.  1876,  c.  105.  By  this  act  of  1869  the  rights  of  the  common- 
wealth in  tide-waters  were  made  subject  to  the  determination  and  ap- 
proval of  harbor  commissioners.  Acts  Mass.  1869,  c.  482.  The  board 
of  harbor  commissioners  was  created  in  1866.  By  section  4  of  the  act 
the  approval  of  the  commissioners  was  required  in  all  work  authorized 
by  the  legislature  of  building  any  bridge,  wharf,  pier,  or  draw  over  tide- 
waters; and,  further,  that  the  work  should  not  be  commenced  until  the 
plan  and  mode  of  performing  it  should  be  approved  by  the  commission- 
ers, and  that  they  should  have  the  power  to  alter  plans  at  their  discre- 
tion, and  to  prescribe  the  direction,  limit,  and  mode  of  building  wharves 
and  other  structures  to  any  extent  that  does  not  control  the  legislative 
grant,  and  that  all  such  works  should  be  executed  under  their  supervis- 
ion. Acting  under  this  authority  the  commissioners,  upon  an  applica- 
tion by  the  city,  granted  a  license  June  21,  1876,  which  provided  that 
the  bridge  should  be  widened  to  a  uniform  width  of  60  feet;  that  a  new 
passage-way  for  vessels  should  be  made  nearer  the  middle  of  the  chan- 
nel, which  should  be  36  feet  wide  in  the  clear,  and  at  right  angles  to  the 
center  line  of  the  bridge.     Acts  Mass.  1866,  c.  149.     The  city  having 
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accepted  this  franchise,  with  the  responsibilities  incident  thereto,  it  seems 
to  me  that  it  was  manifestly  their  legal  duty  to  maintain  a  draw  36.  feet 
wide  in  the  dear. 

The  position  taken  by  the  city,  that  there  was  no  public  duty  imposed 
upon  it  to  maintain  a  draw  36  feet  wide,  I  think,  from  a  review  of  the 
legislation  on  this  subject,  is  clearly  unsound.  The  city  having  acquired 
this  franchise,  it  would  be  a  strange  construction  to  hold  that,  having 
built  the  draw  of  the  requisite  width,  it  was  under  no  duty  to  maintain 
it  of  such  width.  I  cannot  assent  to  such  a  proposition.  The  city  as- 
sumed to  do  all  that  the  law  imposed,  and  the  proper  and  reasonable 
interpretation  of  the  law  required  not  only  that  the  draw  should  be  36 
feet,  but  that  it  should  be  maintained  at  that  width. 

Another  position  taken  by  the  city  is  that  the  libel  does  not  set  forth 
a  maritime  tort,  and  one  that  is  within  the  jurisdiction  of  a  court  of  ad- 
miralty. This  position  cannot  be  maintained  in  this  court.  It  is  set- 
tled in  the  federal  courts  that  a  court  of  admiralty  has  jurisdiction  over 
damage  done  to  a  vessel  on  navigable  water  by  a  bridge  or  permanent 
structure.  The  test  is  the  locality  of  the  thing  injured,  and  not  the 
thing  inflicting  the  injury.  Jtailroad  Co.  v.  Tow-Boat  Ob,,  23  How.  209; 
Tke  Hine,  4  Wall.  555;  The  Rock  Mand  Bridge,  6  Wall.  213;  The  Ply- 
mauih,  8  Wall,  20;  AUee  v.  Pacha  Cb.,  21  Wall.  389.  Nor  can  I  agree  to 
the  proposition  that  in  the  federal  courts  the  only  remedy  for  wrongs  of 
this  character  against  quasi  corporations  such  as  cities,  unless  a  right  of 
action  is  conferred  by  statute,  is  by  indictment.  The  contrary  of  this 
has  long  been  established,  Weigktman  v.  Waahington^  1  Black,  39;  Chir 
eago  v.  i&>66tn«,  2  Black,  418;  Nebraska  Oity  v.  CampbeU^  Id.  590;  Barnes 
v.  Didrict  of  Ooiumbia,  91  U.  8.  540;  EvansUm  v.  Ounn,  99  U.  S.  660. 
The  question  before  us  is  not  one  of  the  construction  of  a  state  statute* 
where  the  federal  courts  are  bound  to  follow  the  decision  of  the  highest 
courts  of  the  state,  but  it  is  a  question  of  general  municipal  or  commer- 
cial law,  and. as  such  this  court  should  follow  the  decisions  of  the  su- 
preme court  of  the  United  States.  Oates  v.  Bank,  100  U.  8.  239;  Watson 
V.  Tarpfey,  18  How.  517;  Smft  v.  Tysony  16  Pet.  1.  Upon  considera- 
tion I  am  satisfied  that  the  city  of  Boston  is  liable  in  this  form  of  action, 
and  therefore  that  the  decree  of  the  district  court  should  be  affirmed. 


Town  op  Lansxng  v.  Lttlb. 
(OireuU  Court,  iT.  2>.  ITeio  York.    March  18, 1889.) 
Railboao  OoMPAKiEfr— MuiacnPAii  Aii>— BoHDB— AonoK  TO  OoifPBL  Oak- 

OSLLATION. 

A  county  judge,  assuming  to  act  under  act  N.  Y.  May  18, 1869,  permitting 
municipal  corporations  to  aid  in  the  construction  of  railroads,  rendered  a 
Judgment  appointing  commissioners  to  execute  bonds  of  a  town.  The  bonds 
were  accordingly  executed  and  delivered  to  the  railroad  company,  but  be- 
fore delivery  a  writ  of  certiorari  issued  from  the  supreme  court  to  review 
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the  jndjment,  which  was  afterwards  reversed.  In  an  action  against  a  trans- 
feree of  the  bonds  to  compel  their  surrender  for  cancellation,  held,  that  de- 
fendant had  the  burden  of  showing  that  he,  or  some  one  under  whom  he 
claimed,  was  a  boTia  fide  holder  for  value. 

8.  Sajcb—Bona  Fiob  Holder— Eyidbncb. 

A  Texas  banker,  from  whom  defendant  obtained  the  bonds,  testified  that 
he  was  informed  by  a  resident  of  New  York  that  the  bonds,  which  were  of 
the  par  value  of  |75,000,  could  be  bought  for  $50,000,  and  that  he  bought 
them  of  a  stranffer  to  him.  residing  in  New  Orleans,  for  $50,000,  without 
making  any  inquiry  as  to  their  history  or  value,  acting  upon  the  assumption 
that  the  purchase  was  a  good  one  because  suggested  by  such  informant;  that 
he  got  with  them  $10,000  in  overdue  coupons,  but  that  that  circumstance 
made  no  impression  on  him;  that  he  paid  for  the  bonds  with  a  check  signed 
by  him  as  president  of  his  bank,  which  check  was  produced  from  the  drawee 
bank,  at  New  Orleans,  and  was  not  shown  to  have  been  paid  by  the  Texas 
bank;  that  he  left  the  bonds  at  the  place  of  purchase  for  several  months, 
when  he  took  them  to  New  York,  where  he  interviewed  his  informant,  be- 
cause he  did  not  know  whether  he  made  the  purchase  for  himself  or  for 
such  informant,  and  afterwards  sued  on  the  coupons.  Held,  that  his  testi- 
mony did  not  show  him  to  be  a  bona  fide  purchaser  for  value. 

8.  Bamb. 

Defendant  testified  that  the  banker,  who  was  a  confidential  friend  and 
financial  supporter,  offered  to  buy  a  third  interest  in  his  ranch,  worth  $150,- 
000,  and  pay  iiim  $75,000  worth  of  bonds,  stating  that  the  bonds  were  good; 
that  defendant  accepted  the  offer  at  once,  making  no  inquiry  as  to  the  bonds, 
and  15  days  later  signed  a  receipt  for  the  bonds,  which  were  not  delivered, 
but  were  placed  to  his  credit,  or  held  subject  to  his  order,  and  which  were 
not  seen  by  him  until  two  days  afterwards.  He  sent  the  coupons  for  collec- 
tion to  the  same  attorneys  whom  the  banker  had  employed.  The  testimony 
of  the  banker  was  substantially  the  same.  The  receipt  described  the  bonds 
as  county  bonds,  and  stated  that  they  were  taken  in  part  payment  for  a  third 
interest  in  ranch  and  stock.  No  conveyance  was  executed,  but  several  months 
afterwards  defendant  and  his  co-owner  and  the  banker  formed  a  corporation, 
to  which  the  ranch  was  conveyed.  The  capital  stock  was  $500,000,  divided 
into  1,000  shares,  of  which  the  banker  received  290.  The  290  shares  were  the 
equivalent  of  the  banker's  interest  in  the  assets  of  the  firm  composed  of 
defendant  and  his  co-owner.  EM,  that  defendant  was  not  shown  to  be  a  bma 
fide  holder  for  value. 

In  Equity. 

JET.  V.  Hoidand,  for  plaintiff. 

Sherman  &  Sterling^  for  defendant. 

Wallace,  J.  This  action  is  brought  to  compel  the  defendant  to  sur- 
render up  75  $1,000  municipal  bonds,  with  annexed  interest  coupons, 
together  with  certain  past-due  coupons  for  $18,875  unpaid  interest  for 
cancellation,  and  to  restrain  the  defendant  from  bringing  suits  at  law 
upon  them,  and  from  transferring  them.  The  defendant  has  filed  a 
croes-biU,  praying  for  a  decree  against  the  town  of  Lansing  for  the 
amount  of  the  past-due  coupons,  with  interest  firom  the  date  of  their 
maturity.  The  bonds  purport  to  have  been  issued  by  the  town  of  Lan- 
sing under  the  authority  of  the  statute  of  the  state  of  New  York  passed 
May  18,  1869,  to  permit  municipal  corporations  to  aid  in  the  construc- 
tion of  railroads.  The  county  judge  of  Tompkins  county,  in  which 
county  the  town  is  situated,  assuming  to  act  under  the  authority  of  that 
statute,  rendered  a  judgment  March  21, 1871,  appointing  commissioners 
to  execute  bonds  of  the  town  to  the  amount  of  $75,000,  and  invest  them 
in  the  capital  stock  of  the  Cayuga  Lake  Railroad  Company.     October 
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14,  1871,  the  commissioners  executed  the  bonds  in  suit,  and  delivered 
them  to  the  railway  company  in  exchange  for  capital  stock.  The  bonds 
are  payable  to  bearer  on  the  1st  day  of  January,  1902,  with  interest  at 
the  rate  of  7  per  cent. ,  payable  semi-annually  upon  the  presentation  of 
the  coupons  annexed.  Before  the  commissioners  delivered  the  bonds  to 
the  railway  company  a  writ  of  certiorari  was  issued  from  the  supreme 
court  of  the  state,  directed  to  the  county  judge,  for  a  review  of  this  judg- 
ment, and  such  proceedings  were  thereafter  duly  had  pursuant  to  such 
writ  that  in  May,  1872,  the  supreme  court  of  the  stale  reversed  and  in 
all  things  set  aside  the  judgment  of  the  county  judge  appointing  the 
commissioners,  and  authorizing  the  creation  of  the  bonds.  At  the  time 
the  commissioners  issued  and  delivered  the  bonds  to  the  railway  com- 
pany they,  and  the  railway  company  also,  had  full  notice  of  the  issuing 
of  the  writ  of  certiorari;  and  the  commissioners  took  from  the  company 
a  bond  of  indemnity  to  save  themselves  harmless  from  all  liability  in 
consequence  of  their  acts.  The  bonds,  as  soon  as  delivered,  were 
pledged  b}^  the  company  with  bankers  in  New  York  as  collateral  security 
for  a  loan  of  $50,000,  and  in  November,  1872,  these  bankers  transferred 
them  to  Elliott,  Collins  &  Co.,  bankers  of  Philadelphia,  pursuant  to  an 
arrangement  between  the  latter  and  the  railway  company  by  which  they 
paid  up  the  loan  of  the  company  to  the  New  York  bankers,  and  took 
the  bonds  for  security,  and  for  sale  as  agents  of  the  railway  company. 
In  February,  1873,  Elliott,  Collins  &  Co.,  sold  the  bonds  for  the  rail- 
way company  for  154,337,  acting  under  the  instructions  of  the  company; 
and  the  proceeds  were  applied  to  pay  the  loan  of  the  company,  and  the 
balance  was  placed  to  its  credit,  and  drawn  out  by  it  from  time  to  time. 
It  does  not  appear  who  purchased  the  bonds  of  Elliott,  Collins  &  Co., 
but  it  does  appear  that  at  a  later  period  one  Stewart  claimed  to  be  the 
owner  of  them,  and  brought  a  suit  upon  some  of  the  coupons  against 
the  town.  That  suit  was  tried  in  this  court  in  June,  1877,  and  a  ver- 
dict was  rendered  for  the  town,  and  a  judgment  entered  dismissing  the 
suit  upon  the  merits.  Subsequently  the  bonds  were  in  the  possession  of 
Stewart  at  the  city  of  New  Orleans,  and. in  1881  he  transferred  them  to 
one  Brackenridge,  together  with  coupons  representing  $10,000  or  $12,- 
000  of  unpaid  interest.  Brackenridge  claims  to  have  paid  Stewart  $50,- 
000  for  the  bonds  and  coupons.  He  brought  two  suits  upon  the  coupons 
in  this  court — one  founded  on  900  coupons,  which  matured  from  July  1, 
1876,  to  January  1,  1882,  inclusively;  and  the  other  founded  on  300 
coupons,  which  matured  from  July  1,  1882,  to  January  1,  1884,  inclu- 
sively. There  is  no  evidence  in  the  record  of  the  result  of  these  suits 
brought  by  Brackenridge,  but  it  may  be  inferred  from  the  circumstances 
attending  the  subsequent  sale  of  the  bonds  by  him  to  Lytle  that  those 
suits  were  prosecuted  unsuccessfully,  or  were  abandoned.  Lytle,  the 
present  defendant,  bought  the  bonds  of  Brackenridge  at  San  Antonio, 
Tex.,  in  the  spring  of  1884,  and  claims  to  have  taken  them  in  exchange 
for  a  one-third  interest  in  a  cattle  ranch  on  the  Frio  river,  in  which  ho 
owned  a  half  interest  jointly  with  one  McDaniels. 

The  controversy  turns  upon  the  question  whether  Lytle  or  any  one 
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of  the  previous  holders  of  the  bonds  and  coupons  acquired  the  title  of 
a  bona  fide  purchaser  to  them.  It  was  held  by  the  supreme  court  in 
the  suit  of  Stewart  against  the  town  that  as  between  the  railroad  com- 
pany and  the  town  the  bonds  were  invalid ;  and  that  the  judgment  of 
the  supreme  court  of  the  state  reversing  the  judgment  or  order  of  the 
county  judge  authorizing  the  commissioners  to  execute  the  bonds  was 
equivalent  to  a  refusal  by  the  county  judge  to  make  the  original  or- 
der. Stewart  v.  Landng,  104  U.  S.  505.  It  was  also  held  in  that  case 
that  the  actual  illegality  of  the  bonds  was  established  by  the  judgment 
of  reversal,  and  it  was  therefore  incumbent  upon  the  person  claiming 
title  to  them  to  show  that  he  occupied  the  position  of  a  bona  fide  holder 
before  he  could  prevail  against  the  town.  Conformably  with  the  rule 
applied  in  that  case,  the  burden  of  proof  is  therefore  upon  the  pres- 
ent defendant,  and  it  is  only  necessary  to  consider  whether  the  evidence 
in  his  behalf  meets  the  requirements  of  the  rule,  and  shows  satis&cto- 
rily  that  he  is,  or  that  Stewart  or  Brackenridge  was,  a  bona  fide  holder 
of  the  bonds  and  coupons.  Elliott,  Collins  &  Co.  did  not  sell  the  bonds 
to  satisfy  their  claim  as  pledgees,  but  sold  them  as  agents  for  the  rail- 
way company;  consequently  it  is  unnecessary  to  consider  whether  the 
defendant  can  rely  upon  their  title  as  bona  fide  holders  under  the  pledge. 
That  title  never  passed  to  the  purchaser,  and  the  purchaser  only  suc- 
ceeded to  the  rights  of  the  railway  company;  and  the  railway  company, 
by  paying  the  loan,  did  not  acquire  the  rights  of  the  pledgees,  but  merely 
reinvested  itself  with  its  original  rights  in  the  bonds.  If  Stewart  or 
Brackenridge  was  a  bona  fide  holder  of  the  bonds  and  coupons,  it  is  im- 
material whether,  when  the  defendant  took  them,  he  did  op  did  not 
acquire  them  mala  fides,  because  he  can  stand  upon  the  title  of  his  pred- 
ecessor, and  such  title  inures  to  him.  Oommisaicners  v.  BoUeSy  94  U. 
8.  104;  M&nidair  v.  Jt^msdeU,  107  U.  S.  147,  2  Sup.  Ct.  Rep.  391. 
The  purchaser  of  negotiable  paper  with  knowledge  of  its  infirmities  as 
between  the  original  parties  can  recover  its  full  amount,  and  is  not  lim- 
ited to  a  recovery  of  what  he  may  have  paid  or  advanced  for  the  pa- 
per before  acquiring  notice  if  he  has  purchased  of  one  who  bought  it 
before  maturity,  for  value,  and  without  notice  of  any  infirmity  or  de- 
fense. Butterfield  v.  Town  of  Ontario,  32  Fed.  Rep.  891.  It  is  not  nec- 
essary for  one  who  seeks  to  avail  himself  of  the  title  of  a  prior  holder  of 
negotiable  paper  to  show  affirmatively  that  the  previous  holder  took  the 
paper  without  notice  of  the  facts  afiecting  its  validity;  but,  when  ille- 
gality in  the  inception  of  the  paper  is  shown,  the  burden  is  cast  upon 
him  to  prove  that  the  previous  holder  parted  with  value  when  he  ac- 
quired, the  paper.     Smith  v.  Sac  Q>.,  11  Wall.  139. 

The  first  inquiry  is  whether  Stewart  was  a  bona  fide  holder  of  the  bonds 
and  coupons.  Upon  this  issue  the  facts  of  the  case  differ  but  slightly 
from  those  which  were  considered  by  the  supreme  court  in  the  suit  of 
Stewart  against  the  town,  and  which  were  held  to  be  insuflScient  to  in- 
vest him  with  such  a  title.  It  is  now  shown  that  there  was  such  a  per- 
son in  existence,  that  he  had  the  bonds  in  his  possession,  that  he  trans- 
ferred them  to  Brackenridge,  and  that  he  received  a  check  of  150,000 
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for  tbem,  made  by  Brackenridge.  But  therei  is  no  evidence  to  show 
from  whom  or  how  he  acquired  the  bonds,  or  whether  he  paid  anything 
for  them,  or  parted  with  anything  of  value  when  he  took  them ;  and  from 
all  that  appears  he  may  have  held  them,  and  been  the  agent  to  sell  them 
for  some  one  else.  Stewart's  title  is  of  no  avail  to  the  defendant,  be- 
cause there  is  a  total  absence  of  evidence  that  Stewart  was  a  purchaser 
of  the  bonds  for  value. 

The  next  inquiry  is  whether  Brackenridge  was  a  bona  fide  holder  of 
the  bonds  and  coupons.  The  record  contains  the  history  of  his  pur- 
chase as  detailed  by  himself,  and  he  is  the  only  witness  who  testifies 
upon  the  subject.  His  credibility  as  a  witness  is  overthrown  by  the  in- 
herent improbability  of  the  transaction  as  he  describes  it.  He  was  a 
banker  at  San  Antonio,  Texas,  and  he  states  that  at  the  time  of  the  pur- 
chase he  was  informed  by  one  Stillman,  who  resided  in  New  York,  that 
the  bonds  could  be  bought  for  $50,000.  He  says  be  bought  them  of 
Mr.  Stewart,  who  lived  in  New  Orleans,  and  who  until  that  time  was  a 
stranger  to  him»  paying  him  $50,000  for  them.  He  professes  to  be  un- 
able to  give  the  conversation  that  took  place  between  Stewart  and  him- 
self, or  the  substance  of  it,  further  than  that  he  told  Stewart  that  he 
understood  that  Stewart  had  $75,000  of  Lansing  bonds  which  he  could 
get  for  $50,000,  and  Stewart  assented.  He  states  that  he  made  no  in- 
quiry of  Stewart  otherwise  in  reference  to  the  bonds;  that  he  made  no 
inquiry  of  Stillman  or  any  one  else  in  regard  to  their  history  or  value ; 
and  that  he  acted  wholly  upon  the  assumption  that  the  purchase  would 
be  a  good  one  because  Stillman  had  suggested  it.  At  the  time  he  bought 
the  bonds  he  got  with  them  $10,000  or  $12,000  in  overdue  coupons^ 
and  he  states  that  this  circumstance  made  no  impression  upon  him;  that 
he  bought  the  bonds  and  coupons  in  the  lump;  and  he  conveys  the  im- 
pression that  he  did  not  know  until  subsequently  anything  about  the 
coupons.  He  testifies  that  he  left  the  bonds  at  the  place  where  he  bought 
them  for  several  months,  and  when  he  took  them  away  he  carried  them 
to  New  York  city  and  went  to  see  Stillman,  and  that  he  went  to  see 
Stillman  because  he  did  not  know  whether  he  had  bought  the  bonds  for 
himself  or  for  Stillman,  and  to  find  out  whether  Stillman  wanted  to  take 
the  bonds  oflf  his  hands,  or  whether  he  was  to  keep  them  himself.  It 
appears  that,  immediately  after  this  interview  with  Stillman,  Brackenridge 
placed  the  coupons  in  the  hands  of  attorneys  at  New  York  city,  who 
brought  the  two  suits  upon  them  which  have  been  referred  to.  He  tes- 
tifies that  he  paid  for  the  bonds  by  his  check.  A  check  is  produced 
made  by  him  as  president  of  the  San  Antonio  National  Bank  on  the 
Louisiana  National  Bank  of  New  Orleans,  bearing  the  indorsement  of 
Stewart  "For  deposit;"  and  the  vice-president  of  the  Louisiana  National 
Bank  testifies  that  it  was  paid  by  the  Louisiana  National  Bank.  It  is 
singular  that  this  check  is  produced  by  the  bank  upon  which  it  was 
drawn,  and  that  no  attempt  has  been  made  to  show  that  it  was  paid  by 
the  San  Antonio  Bank,  or  to  give  by  Brackenridge,  or  any  one  else,  any 
light  upon  its  history.  Brackenridge  does  not  testify  explicitly  that  he 
paid  the  check,  but  says  "it  was  paid."    It  is  so  utterly  improbable 
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that  a  man  of  the  intelligence  and  experience  of  Brackenridge  would  put 
$50,000  into  a  purchase  of  bonds  of  a  town  in  a  distant  state  without 
any  inquiry  as  to  their  history  or  value,  or  that  he  should  make  such  a 
purchase  without  knowing  whether  he  was  buying  for  himself  or  some 
one  else,  or  that  he  would  enter  into  and  close  such  a  transaction  so  sum- 
marily and  carelessly  as  to  take  no  notice  of  the  fact  that  he  was  getting 
$10,()00  or  $12,000  of  coupons  for.nothing,  that  his  testimony  would  be 
rejected  as  incredible  and  untrue  if  its  value  were  to  be  tested  by  this 
part  of  his  narrative  alone.  But  he  further  discredits  himself  by  the 
transparent  falsity  of  his  testimony  respecting  the  exchange  of  the  bonds 
with  the  defendant  Lytle.  He  attempts  to  represent  that  he  made  a  ver- 
itable trade  with  the  defendant,  by  which  he  acquired  the  interest  in  the 
ranch  property  for  the  bonds,  and  parted  with  them  absolutely  to  the 
defendant.  The  examination  of  this  transaction  necessarily  involves  the 
inquiry  whether  Lytle  was  a  bona  fide  purchaser  of  the  bonds,  and  the 
conclusion  reached  will  dispose  of  the  remaining  issue  in  the  controversy. 
Whether  there  was  a  bona  fide  sale  or  exchange  of  the  bonds  between 
Brackenridge  and  Lytle,  by  which  as  the  latter  asserts  he  became  a  bona 
fide  bolder  of  the  securities,  is  a  question  upon  which  the  testimony  of 
LyUe  himself  is  extremely  valuable.  The  defendant  testifies  that  he  is 
a  stock  raiser,  and  in  May,  1884,  had  a  half  interest  in  the  ranch  prop- 
.erty,  one  McDaniels  owning  the  other  half;  that  he  had  been  intimately 
acquainted  with  Brackenridge  for  several  years;  that  they  had  been  con- 
fidential friends,  and  Brackenridge  had  been  his  financial  backer.  Ac- 
cording to  bis  testimony  the  ranch  property,  exclusive  of  the  stock  upon 
it,  was  worth  $150,000  or  $160,000.  The  following  questions  and  an- 
swers embrace  his  entire  testimony  on  his  direct  examination  relative  to 
the  exchange: 

**  Question.  State  whether  or  not  in  the  spring  of  1884  you  had  any  nego- 
tiation with  him  in  regard  to  the  purchase  of  the  bonds  mentioned  in  the  com- 
plaint, and»  if  so,  what  was  it?  Answer,  I  bought  these  bonds  from  him 
some  time  in  the  spring  of  1884.  Q,  State  the  transaction  between  you  and 
him ;  what  he  said  about  tlie  bonds,  and  what  was  said  about  the  price,  and 
what  you  paid  for  them.  A,  Merely  that  he  would  buy  a  third  interest  in 
my  Frio  property,  and  pay  me  in  bonds.  I  would  take  the  bonds  inpayment. 
He  would  pay  me  $75,000  worth  of  bonds.  He  said  the  bonds  were  good. 
Knowing  Mr.  Brackenridge  as  I  did,  and  the  business  transactions  I  had  with 
him  at  different  times,  I  never  made  any  inquiry  about  the  bonds." 

Upon  his  cross-examination  the  foUowing  questions  and  answers  ap- 
pear: 

**  Question,  When  was  the  first  you  knew  anything  about  his  having  these 
seventy-five  town  of  Lansing  bonds, — that  you  knew  anything  about  his  hav- 
ing anything  to  do  with  them?  Answer.  When  the  bonds  were  delivered  to 
me.  Q.  Hifd  there  never  been  anything  said  to  you  about  them  before? 
A.  Not  about  these  particular  bonds.  Q.  Where  were  you  when  he  told  you 
about  having  these  bonds?  A.  At  his  liouse.  Q,  And  then  he  told  you  what? 
what  did  he  tell  you  about  the  bonds?  A,  He  said  he  had  so  many  bonds — 
he  said  he  had  $75,000  of  bonds  thathe  would  give  me  for  a  third  interest  in 
my  ranch* — in  the  Frio  ranch.  He  said  the  bonds  were  good.  I  t61d  him  all 
right,  I  would  sell  him  the  third  interest.  He  said,  '  All  right;  consider  it  a 
v.38F.no.8— 14 
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trade.'  Q.  What  else  was  said?  A.  That  was  all  that  was  said.  Q,  Did  he 
produce  the  bonds?  A.  No,  sir;  not  then.  Q,  You  had  never  seen  them? 
A,  1  had  not  seen  them.  Q,  You  have  told  all  he  said  about  them?  A.  Yes, 
sir.  Q,  How  long  was  that  before  you  consummated  the  bargain?  A.  The 
trade  was  consummated  then.     Q.  There  was  no  writing?    A.  No,  sir." 

The  defendant  further*  testified  that  about  15  days  later  he  signed  a 
paper  acknowledging  the  receipt  from.Brackenridge  of  $75,000  in  bonds 
in  payment  for  a  one- third  interest  in  the  Frio  ranch;  and  the  bonds 
were  then  transferred  to  him  at  the  bank  of  which  Brackenridge  was 
president.  The  bonds  were  not  delivered,  but  Brackenridge  directed  the 
cashier  to  place  the  bonds  to  the  credit  of  Ly  tie,  or  hold  them  subject  to 
Lytle's  order;  and  it  was  not  until  two  or  three  days  subsequently  that 
the  defendant  first  saw  the  bonds,  at  which  time  Brackenridge  was  pres- 
ent, and  advised  the  defendant  to  send  the  coupons  to  New  York  for  col- 
lection. The  coupons  were  sent  by  him  for  collection  to  the  same  attor- 
neys in  New  York  city  whom  Brackenridge  had  previously  employed. 
According  to  the  testimony  of  Brackenridge,  in  the  spring  of  1884  be 
wanted  to  acquire  an  interest  in  the  ranch,  and  made  the  defendant  an 
offer  to  purchase  an  interest.  The  following  questions  and  answers  com- 
prise the  substance  of  his  testimony  about  the  negotiation: 

"Question,  What  took  place  between  you  on  the  subject?  Anstoer,  I  told 
him  it  would  be  better  for  me  to  take  an  interest  in  the  ranch, — a  one-third 
interest.  Q.  What  offer  did  you  make  him  to  pay  for  that  interest?  A.  1  of- 
fered to  give  him  these  Lansing  bonds.  I  told  him  I  did  not  want  to  pay 
cash  for  it,  but  'I  will  give  tbeTiansing  bonds.'  I  told  him  there  were  $75,000 
in  bonds;  that  I  considered  them  good  and  worth  as  much  as  his  property. 
Q.  What  did  he  say  to  that?  A,  He  finally  accepted  the  proposition;  said, 
'AH  right,  we  will  do  it.'  1  think  the  final  settlement  of  that  was  made  at 
my  house." 

Brackenridge's  testimony  in  respect  to  the  transaction  is  substantially 
a  reiteration  of  the  narrative  of  Lytle,  and  these  two  are  the  only  wit- 
nesses who  testify  in  regard  to  it.  The  testimony  of  both  is  to  the  ef- 
fect that  Brackenridge  made  a  proposition  to  Lytle  to  give  him  the  bonds 
for  the  interest  in  the  ranch,  told  him  they  were  good,  and  the  trade 
was  promptly  closed  without  any  further  bargaining,  and  without  any 
inquiry  on  the  part  of  Lytle  about  the  value  of  the  bonds,  or  why  Brack- 
enridge was  willing  to  give  $76,000  of  bonds  for  an  equivalent  of  $50,000. 
The  receipt  which  Lytic  gave  to  Brackenridge  bears  date  May  24, 1884, 
describes  the  bonds  as  '^County  Bonds,"  and  recites  that  the  bonds  are 
taken  as  "  part  payment "  for  a  one-third  interest  in  the  Frio  ranch  and 
the  stock.  No  conveyance  of  the  property  was  ever  executed  by  Lyfle 
or  Lytle  and  McDaniels  to  Brackenridge;  but,  in  the  later  part  of  the 
following  January,  Lytic,  McDaniels,  and  Brackenridge  joined  iti  articles 
of  association  as  incorporators  of  the  San  Antonio  Ranch  Company,  and 
the  ranch  was  conveyed  to  the  corporation.  The  certificate  of  incorpo- 
ration recites  that  the  capital  stock  of  the  company  is  to  be  $500,000,  di- 
vided into  1 ,000  shares  of  $500  each.  Subsequently  scrip  for  290  shares 
of  thestock  of  this  company,  "full-paid  and  non-assessable,"  were  issued  to 
Brackenridge.    This  scrip  is  all  that  Brackenridge  has  to  produce  for  the 
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ranch  interest  for  which  he  claims  to  have  exchanged  the  bonds.  So  far 
as  the  truth  can  be  ascertained  from  the  rambling,  incoherent,  and  con- 
tradictory statements  of  Brackenridge  and  Lytle  upon  cross-examination^ 
it  would  seem  that  these  290  shares  represent  nothing  more  than  the  one- 
third  interest  which  Brackenridge  had  in  the  firm  assets  of  Lytle  &  Co. 
before  the  date  of  the  pretended  exchange  of  the  bonds.  It  appears  that 
Brackenridge  had  been  a  partner  of  LyfleandMcDaniels,  under  the  firm 
name  of  Lytle  &  Co. ,  for  a  year  or  two  prior  to  the  time  of  the  alleged  ex- 
change; had  put  in  $60,000  or  $66,000;  and  that  the  assets  of  the  firm  rep- 
resented an  investment  of  $180,000.  The  Frio  ranch  was  needed  for  the 
purposes  of  the  business  of  the  concern,  and  had  been  bought  by  Lytle 
and  McDaniels  before  Brackenridge  became  a  partner.  At  the  time  the 
San  Antonio  Ranch  Company  was  organized,  aU  the  assets  of  Lytle  &  Co. 
consisted  of  cattle  and  this  Frio  ranch,  and  for  the  purposes  of  capital- 
ization the  cattle  were  estimated  at  $300,000,  and  the  ranch  at$200,000. 
thus  making  up  the  nominal  capital  stock  of  $500,000.  It  appears  that 
$60,000  face  value  of  the  stock  of  the  corporation  has  never  been  issued. 
Consequently  what  was  issued  to  Brackenridge  comprised  one-third  of 
the  issued  capital  stock,  and  is  the  equivalent  of  his  interest  in  the  as- 
sets of  Lytle  &  Co.,  if  the  three  were  equal  partners.  That  they  were 
equal  partners  appears  from  the  testimony  of  Lytle  that  he  was  entitled 
to  one-third  of  the  capital  stock  for  his  interest.  Lytle  states  also  that 
the  $60,000  unissued  stock  represents  property  of  Lytle  and  McDaniels  in 
which  Brackenridge  had  no  interest.  It  would  seem,  therefore,  that 
Brackenridge  never  received  anything  for  the  bonds  except  stock  to 
the  amount. of  his  one-third  interest  in  the  firm  of  Lytle  &  Co.  before 
the  pretended  purchase  of  the  Frio  property.  No  attempt  has  been  made 
by  the  counsel  for  the  defendant  to  elicit  from  either  Brackenridge  or 
Lytle  an  intelligible  explicit  statement  to  explain  how  Brackenridge  has 
received  anything  for  the  bonds.  This  significant  omission  strengthens 
the  inference  which  the  testimony  fairly  suggests,  that  he  never  did  get 
anything.  The  narrative  of  the  alleged  exchange  of  the  bonds  between 
Brackenridge  and  Lytle,  as  testified  to  by  them,  is  as  full  of  improbabili- 
ties as  is  the  story  of  Brackenridge  in  reference  to  his  purchase  of  the 
bonds  of  Stewart.  It  is  incredible  that  Lytle  would  have  given  property 
which  he  asserts  he  considered  worth  $50,000  for  bonds  of  which  he 
knew  nothing  at  all;  without  any  inquiry  about  their  history  or  value. 
It  is  incredible  that  he  would  have  made  such  a  bargain  without  the 
slightest  deliberation,  and  immediately  when  and  upon  the  terms  pro- 
posed by  Brackenridge.  It  is  incredible  that  a  sane  man  would  enter- 
tain the  proposition  to  take  such  bonds  when  ofiered  at  an  enormous  dis- 
count without  asking  why  they  were  depreciated,  or  why  the  seller  wished 
to  dispose  of  them;  or  that  he  would  consider  the  matter  at  all  without 
inquiring  whether  the  interest  had  been  paid  in  the  past.  But  Lytle  did 
not  know,  if  his  story  is  true,  whether  they  were  town  bonds  or  county 
bonds,  or  in  what  state  the  municipality  was  located  which  had  created 
them.  Before  any  transfer  of  the  title  of  the  ranch  property  was  made, 
Lytle  had  found  out  that  the  town  would  not  pay  the  coupons,  and  pre- 
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sumably  had  learned  the  history  of  the  previous  litigations  from  his  at- 
torneys. Nevertheless  he  would  have  it  appear  that  he  never  complained 
of  being  misled  or  overreached  by  Brackenridge,  and  allowed  the  trans- 
action to  be  consummated,  and  Brackenridge  to  obtain  the  fruits  of  it  as 
though  he  had  not  been  deceived.  The  testimony  suggests  very  persua- 
sively that  the  pretended  exchange  was  a  mere  sham,  entered  into  in  or- 
der to  get  the  bonds  in  the  hands  of  an  ostensible  bona  fide  purchaser.  It 
is  doubtful  whether  there  was  any  real  delivery  of  them  to  Lytle,  and 
whether  his  sending  the  coupons  to  the  attorneys  whom  Brackenridge  had 
previously  employed  was  anything  more  than  a  mere  matter  of  form. 
The  conclusion  is  reached  without  the  slightest  hesitation  that  Lytle  was 
not  a  bona  fide  purchaser  of  the  bonds. 

It  was  remarked  by  the  supreme  court  in  the  case  of  Stewart  against 
the  town  that  "the  testimony  (introduced  to  establish  the  boriafide  own- 
ership of  the  plaintiff)  is  noticeable  rather  for  what  is  omitted  than  for 
what  was  introduced."  That  remark  is  equally  applicable  to  the  present 
case.  The  suit  involves  a  very  considerable  sum  of  money,  and  the  pre- 
vious litigations  have  apprised  the  counsel  for  the  defendant  of  the  neces- 
sity of  making  clear  proof  that  Stewart,  or  some  earlier  purchaser  from 
Elliott,  CoUins  &  Co.,  or  Brackenridge,  or  the  defendant,  became  a  bona 
fide  holder  of  the  bonds.  Nevertheless  the  case  of  the  defendant  has  been 
permitted  to  rest  upon  the  flimsiest  evidence,  apparently  without  any 
effort  to  trace  the  history  of  the  bonds  until  they  came  into  the  hands 
of  Brackenridge,  and  without  any  attempt  to  fortify  or  explain  the  im- 
probable narrative  of  Brackenridge  and  Lytle.  The  omission  to  call  Mc- 
Daniels  as  a  witness,  or  explain  why  he  was  not  called,  id  suggestive. 
Everything  developed  in  the  record  is  quite  consistent  with  the  theory 
that  Stillman,  or  some  person  whom  he  represents,  has  the  same  interest 
now  in  the  bonds  which  he  had  at  the  time  that  he  first  approached 
Brackenridge,  and  that  neither  Stewart,  nor  Brackenridge,  nor  Lytle  ever 
really  owned  them.  It  may  be  that  Brackenridge  really  purchased  the 
bonds  of  Stewart,  but,  if  he  did,  the  circumstances  of  the  purchase  are 
so  pregnant  with  suspicion  as  to  justify  the  belief  that  if  he  was  really  igno- 
rant of  their  history  it  was  because  he  was  intentionally  so.  The  rule 
which  shields  a  purchaser  of  commercial  paper  who  has  not  bought  mala 
fideSy  though  he  may  have  known  facts  and  circumstances  that  should 
have  caused  him  to  suspect  that  it  was  subject  to  a  defense  in  the  hands 
of  the  seller,  or  by  ordinary  diligence  could  have  ascertained  the  facts, 
does  not  protect  a  purchaser  who  willfully  avoids  making  inquiry  when 
circumstances  of  grave  suspicion  point  to  a  fraud.  HandUon  v.  Voughty 
34  N.  J.  Law,  187.  As  is  said  by  the  court  in  Murray  v.  Lardner^  2 
Wall.  121,  "guilty  knowledge  and  willful  ignorance  alike  involve  the  re- 
sult of  bad  faith."  When  the  suspicious  circumstances  are  of  a  substan- 
tial character,  and  speak  unmistakably  to  a  man  of  common  intelligence, 
the  purchaser  cannot  safely  assume  to  have  been  blind  and  deaf. 

A  decree  is  ordered  directing  the  defendant  to  surrender  up  the  bonds 
and  coupons  for  cancellation,  and  dismissing  his  cross-biU. 
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JabbOK  et  ci.  V.  Templeb  et  at. 
(Cfireuit  Court,  D.  KoMoa.    Marcli  18, 1889.) 

L  KbORAKIGB'  LiBHB  —  BNVOBCBiniKT— EqUITT-*ReLIBF  to  BUBSBQITXirr   LiBN 

Crbditobs. 

•  Where  proceedings  to  enforce  «  mechanic's  lien  are  properly  removed  to  the 
federal  court,  and  a  receiver  is  appointed, and  the  property  sold,  and  the  pro- 
ceeds are  in  court  for  distribution,  and  a  lien  creditor,  who  is  made  a  party, 
sets  up  his  claim  by  cross-bill,  tbe  court  may  make  a  decree  establishing  his 
lien,  and  for  a  deficiency,  under  equity  rule  92,  tbongh  the  fund  is  exhausted 
in  paying  the  costs  and  the  prior  lien.  It  is  not  necessary  that  such  creditor 
should  resort  to  an  action  at  law. 

8.  FsDEBAIi  COUBT8--JUBiaDICITOK— DiTBBSB  CZTIZBNBHIF— TrAKBTSB  OF  CaUBB 

OF  Action. 

The  Jurisdiction  of  the  federal  courts,  which  has  once  attached  by  reason 
of  diverse  citizenship,  is  not  divested  by  a  subsequent  transfer  of  the  cause  of 
action  by  which  the  controversy  becomes  one  between  citizens  of  the  same 
state. 
8L  Assignment— Constbuctioh—Payicbwt—Bvidbkcb. 

The  cashier  of  a  bank  was  called  at  midnight  to  meet  a  member  of  a  firm 
indebted  to  the  bank,  and  was  then  informed  of  the  failing  condition  of  the 
firm,  and  that  it  desired  to  save  the  bank  from  loss,  and  took  an  assignment 
of  certain  property  for  an  expressed  consideration  of  double  the  amount  of 
the  debt  The  bank  took  possession,  and  retained  the  property  until  taken 
from  it  in  judicial  proceedings,  and  continued  improvements  thereon,  which 
it  paid  for  with  money  furnished  by  the  partner  making  the  assignment  and 
the  firm  book-keeper,  and  collected  from  persons  with  whom  the  firm  bad 
dealings.  It  was  alleged  that  the  transfer  was  in  payment,  and  not  as  secu- 
rity, and  that  the  partner  making  the  transfer  was  given  individually  the  right 
to  redeem,  and  that  the  subsequent  payments  were  with  his  money.  The  ac* 
count  on  the  bank's  books  was  not  closed,  and  no  receipt  was  given.  In  a 
suit  against  the  other  partner  to  recover  the  debt,  held,  tnat  the  transfer  was 
by  way  of  security  only. 

L  Bake— AssioNMBHT  fob  Sboubitt— Power  of  Assionbb. 

The  bank  was  not  authorized  to  employ  watchmen  for  the  proper^  at  the 
expense  of  the  firm  without  first  obtaining  its  consenU 

In  Equity. 

Bill  by  D.  M.  Jarboe  &  Co.  against  T.  J.  Templer  and  others,  and 
oros&-bill  by  the  Atchison  Savings  Bank. 

W.  W.  Outhrie  and  /.  D.  8.  Oook^  for  Atchison  Savings  Bank. 
X.  0.  SlavenSf  for  T.  J.  Templer* 

FosTEB,  J.  This  case  oomes  on  for  hearing  upon  the  cross-bill  of  the 
Atchison  Savings  Bank,  and  the  plea  and  answer  thereto  of  T.  J.  Tem- 
pler. The  proceedings  leading  up  to  this  issue  are  briefly  as  follows:  In 
September,  1880,  D.  M.  Jarboe  and  James  Smith,  copartners  as  D.  M. 
Jarboe  <&  Co.,  citizens  of  Missouri,  commenced  their  suit  in  the  district 
court  of  Atchison  county  against  T.  J.  Templer  and  B.  F.  Johnson,  co- 
partners as  T.  J.  Templer  &  Co.,  also  citizens  of  Missouri,  to  enforce  a 
mechanic's  lien  on  elevator  property  situate  in  said  county.  To  this 
suit  were  made  also  defendants  Richard  A.  Park,  cashier  of  said  savings 
bank,  the  Central  Branch  Union  Pacific  Railroad  Company,  and  other 
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citizens  of  Kansas  claiming  Kens  on  said  property.  The  railroad  com- 
pany filed  a  demurrer  to  the  bill,  and  the  oth^r  defendants  filed  answers 
setting  up  their  several  lien^.  The  railroad  company  then  removed  the 
cause  to  this  court  on  the  ground  of  a  separable  controversy  between  it 
and  the  said  plaintifts.  After  the  cause  had  been  removed,  an  order 
was  made,  January  8,  1881,  that  the  parties  recast  their  pleadings,  and 
that  John  S.  Kellogg  and  the  Atchison  Savings  Bank  have  leave  to  en- 
ter their  appearance,  and  interplead  in  the  cause,  and  file  answer  and 
cross-bill  on  or  before  March  rule-day.  Soon  after  this  order  was  made, 
and  on  January  18th,  a  receiver  was  appointed  by  this  court  to  take 
charge  of  said  property,  who  afterwards  obtained  an  order  of  sale,  and 
sold  the  property  for  the  sum  of  $15,000,  and  held  the  money  subject  to 
the  further  order  of  the  court.  Nothing  seems  to  have  been  done  under 
the  order  to  recast  the  pleadings,  until  April  4th,  when  John  S.  Kellogg 
and  the  Atchison  Savings  Bank  presented  to  the  court,  and  had  leave  to 
file,  with  consent  of  all  parties,  their  respective  pleadings.  Kellogg, 
who  was  a  citizen  of  Kansas,  presented  what  he  termed  a  "supplemental 
bill,"  alleging  that  he  had  purchased  the  claim  of  said  complainants  D. 
M.  Jarboe<fe  Co.,  and  also  the  claims  of  the  several  defendants,  except 
those  of  the  Atchison  Savings  Bank  and  the  said  railroad  company;  that 
the  claims  so  purchased  amounted  to  over  $14,000;  and  alleging  that 
they  were  a  first  lien  on  the  said  property,  and  that  said  bank  and  rail- 
road company  had  or  claimed  to  have  some  lien  or  interest  in  said  prop- 
erty; and  praying  that  said  parties  be  required  to  set  forth  their  re- 
spective claims;  and  that  said  liens  be  determined,  and  that  the  claim  of 
said  Kellogg  be  declared  a  first  lien  on  said  fund  then  in  court.  On  the 
same  day,  by  leave  of  court,  and  consent  of  parties,  the  Atchison  Savings 
Bank  filed  its  cross-bill,  making  all  the  other  parties  defendants  thereto, 
and  setting  forth  that  T.  J.  Templer  <fe  Co.  were  indebted  to  said  bank 
in  the  sum  of  about  $10,000  for  money  loaned  and  advanced  by  the  bank 
to  said  Templer  &  Co.  at  various  times,  and  to  secure  which  said  Tem- 
pler &  Co.  had  on  the  31st  of  May,  1880,  assigned  and  transferred  to  R. 
A.  Park,  cashier  of  said  bank,  and  in  trust  for  the  bank,  a  certain  lease 
of  real  estate  made  by  said  railroad  company  to  said  Templer  <fe  Co.,  and 
upon  which  real  estate  the  said  elevator  was  constructed,  together  with  all 
the  buildings,  machinery,  and  improvements  thereon,  and  that  its  claim 
was  a  first  lien  on  said  property  and  the  fund  in  court;  and  praying  for 
a  decree,  and  for  judgment  against  said  Templer  and  Johnson  for  any 
balance  remaining  unpaid,  etc.  The  railroad  company  withdrew  its  de- 
murrer, and  made  no  further  daim  in  the  cause.  The  complainants 
Jarboe  &  Co.,  and  all  the  defendants,  entered  their  appearance  to  Kel- 
logg's  bill  and  the  cross-bill  of  the  bank,  but  made  no  answer. 

The  matter  of  the  claims  of  Kellogg  and  the  savings  bank  was  referred 
to  a  special  master  to  take  testimony  and  report  the  amounts  due,  and 
determine  the  question  of  priority.  In  accordance  with  the  master's  re- 
port, a  final  decree  was  made  at  the  June  term,  1881,  in  which  it  was 
found  there  was  due  Kellogg  $14,806.95,  and  that  it  was  a  first  lien  on 
the  property;  and  to  the  savings  bank  the  sum  of  $10,525.44,  which 
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T¥as  a  second  lien  on  the  property;  and  ordering,  after  the  payment  of  all 
costs,  receiver's  and  master's  fees,  that  the  fund  be  applied  to  the  pay- 
ment of  these  respective  claims  in  the  order  named,  and  that  said  parties 
have  judgment  over  against  Templer  and  Johnson  for  any  balance  re- 
maining unpaid.  After  paying  costs  there  was  not  sufficient  money  to 
pay  the  Kellogg  judgment,  and  of  course  nothing  was  paid  on  the  bank 
judgment.  Several  years  later,  in  1885 ,  the  bank  commenced  proceedings 
in  this  court  against  Templer  and  Johnson  and  others  in  the  nature  of  a 
creditors'  bill,  seeking  to  reach  and  subject  to  its  judgment  certain  real 
estate  then  held,  as  charged  in  the  bill,  by  the  wives  of  said  Templer 
and  Johnson,  but  in  reality  the  property  of  said  defendants,  and  pur- 
chased with  their  money,  etc.  To  this  bill  the  defendants  put  in  a  plea 
against  the  validity  of  the  bank's  judgment,  averring  that  the  court  had 
no  jurisdiction  of  these  defendants  in  that  case;  that  they  were  not  served 
with  process,  nor  did  they  enter  their  appearance  therein.  On  this  issue 
a  trial  was  had,  and  it  was  found  from  the  evidence  that  Johnson,  one 
of  the  partners,  when  the  suit  of  Jarboe  &  Co.  had  been  commenced, 
employed  Mills  &  Wells,  attorneys,  to  represent  tHe  said  Templer  &  Go. 
in  said  suit,  with  authority  to  enter  their  appearance,  which  the  said  at- 
torneys accordingly  did.  It  further  appeared  that  Johnson  had  em- 
ployed the  attorneys,  and  given  them  authority  to  enter  the  appearance 
of  the  firm,  without  express  authority  of  his  partner  Templer.  On  this 
state  of  facts  the  court  held  that  there  was  no  jurisdiction  of  Templer  in 
that  case,  and  that  as  to  him  the  judgment  was  void.  It  was  then  or- 
dered that  said  judgment  be  set  aside  as  to  Templer,  and  that  he  be  al- 
lowed to  enter  his  appearance  in  the  cause,  and  contest  the  claim  of  the 
bank  as  set  out  in  its  cross-bill.  (See  opinion  in  26  Fed.  Rep.  580.)  He 
then  filed  another  plea  to  the  jurisdiction  on  the  ground  that,  inasmuch 
as  there  was  nothing  left  of  the  security  or  fund  in  court  to  be  applied  on 
the  decree  of  the  bank,  that  the  court  could  not  render  a  judgment  over 
against  Templer  and  Johnson,  but  the  bank  should  resort  to  an  action  at 
law.  That  plea  was  overruled.  The  defendant  then  filed  a  motion  to 
dismiss  the  case  for  want  of  jurisdiction  of  the  parties,  in  this,  to-wit: 
John  S.  Kellogg,  who  had  purchased  the  claim  of  the  complainants  Jar- 
boe &  Co.,  together  with  those  of  several  defendants,  was  a  citizen  of 
ICansas,  and  on  his  filing  his  supplemental  bill  it  was  no  longer  a  con- 
troversy between  citizens  of  difierent  states,  but  became  a  controversy  be- 
tween him  and  the  railroad  company,  both  citizens  of  the  same  state. 
The  defendant  also  answered  to  the  merits  of  the  cross-bill  of  the  bank, 
and  the  testimony  has  all  been  taken,  and  the  cause  is  now  submitted. 
The  defendant  again  presses  his  objections  to  the  jurisdiction  of  the 
court  to  render  any  decree  in  the  cause,  and  also  to  render  a  personal 
judgment  against  the  defendants.  Although  the  last  objection  has  been 
before  considered  and  overruled,  I  will  briefly  give  my  views  on  this 
question  again.  The  court  had  acquired  jurisdiction  by  proper  proceed- 
ings of  removal  from  the  state  court,  which  is  not  questioned.  It  had 
taken  possession  of  the  property  by  its  receiver,  and  ordered  it  sold,  and 
the  proceeds  were  in  court.     All  parties  who  had  any  interest  in  or  claims 
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or  liens  upon  the  property  were  proper  and  necessary  parties  to  a  com- 
plete and  final  adjudication  of  the  matter.  The  bank  was  one  of  the  prin- 
cipal claimants.  It  was  properly  made  a  party,  and  set  up  its  daim  by 
cross-bill,  and  asked  for  a  decree  establishing  its  lien,  and  applying  the 
proceeds  of  the  security,  and  for  a  judgment  over  against  Templer  and 
Johnson  for  any  balance  remaining  unpaid.  I  believe  under  equity  rule 
92  it  was  entitled  to  such  a  decree  and  judgment,  and  I  cannot  see  that 
it  alters  the  case  that  the  security  fund  was  exhausted  iu  paying  the 
costs  and  the  prior  lien  of  Kellogg.  I  can  see  no  reason  why  the  right 
to  a  judgment  over  depends  on  what  price  the  security  may  sell  for,  or 
the  amount  of  costs  paid.  Ordinarily  the  decree  and  judgment  are  en- 
tered before  any  knowledge  of  what  amount  of  money  will  be  realized  out 
of  the  security,  and  surely  it  cannot  be  that  the  validity  of  that  judg- 
ment depends  upon  the  amount  for  which  the  property  may  afterwards 
be  sold.  But  if  there  is,  as  urged  by  defendants'  counsel,  some  special 
potency  to  the  validity  of  the  judgment  in  the  payment  of  some  amount, 
although  it  may  be  bpt  a  dollar,  out  of  the  security  fund,  why  is  not  the 
payment  of  the  costs  recovered  by  and  included  in  the  bank  judgment 
sufficient  to  redeem  and  save  the  whole?  In  my  opinion,  equity,  having 
jurisdiction  of  the  parties  and  subject-matter,  had  the  power  to  make  a 
complete  adjudication  of  the  cause  without  turning  the  junior  lienhold- 
ers  over  to  a  court  of  law.  The  following  authorities  sustain  this  view: 
Hayden  v.  Drury,  3  Fed.  Rep.  782;  Inmrance  Go.  v.  Tyler^  8  Biss.  369; 
Obei'  v.  Odllagher,  93  U.  S.  199. 

This  brings  us  to  the  next  question  aflTecting  jurisdiction.  The  sepa- 
rable controversy  between  Jarboe  &  Co.  and  the  railroad  company,  for 
which  the  cause  had  been  removed,  had  become,  by  Kellogg's  purchase 
of  the  claim,  not  another  or  different  controversy,  but  a  controversy  in 
which  a  different  party,  and  a  citizen  of  the  same  state  with  the  adverse 
party,  had  become  the  party  in  interest.  Leaving  out  of  consideration 
the  controversy  remaining  in  the  case  between  the  bank  and  Kellogg, 
citizens  of  Kansas,  on  the  one  side,  and  the  principal  debtors,  Templer 
and  Johnson,  citizens  of  Missouri,  on  the  other,  let  us  consider  whether 
the  transfer  of  Jarboe's  interest  to  Kellogg  ousted  the  jurisdiction  of  the 
court.  In  Dtmn  v.  Clarke^  8  Pet.  2,  a  judgment  in  ejectment  had  been 
recovered  by  Graham,  a  citizen  of  Virginia,  against  Clarke,  a  citizen  of 
Ohio.  Graham  died,  and  Dunn,  a  citizen  of  Ohio,  held  the  land  un- 
der the  will  of  the  deceased.  Clarke  filed  his  bill  against  Dunn  in  the 
United  States  circuit  court  of  Ohio,  praying  for  an  injunction  against  the 
enforcing  of  said  judgment,  and  for  a  decree  for  the  conveyance  of  the 
land  to  complainant.  Here  both  parties  were  citizens  of  Ohio,  but  the 
court  held  that  Dunn  being  the  representative  of  Graham,  the  court  had 
jurisdiction;  "that  no  change  in  the  residence  or  condition  of  the  parties 
can  take  away  a  jurisdiction  once  attached."  If,  however,  new  parties 
nut  privies  to  the  suit  were  brought  in,  over  whom  the  court  had  no  ju- 
risdiction, it  could  proceed  no  further  with  the  case.  In  Clarke  v. 
MioUhewson^  12  Pet.  170,  Wetmore,  a  citizen  of  Connecticut,  sued  Math- 
ewson,  a  citizen  of  Rhode  Island,  in  the  lastruamed  state.     Wetmore 
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died  pending  the  litigation,  and  Clarke,  a  citizen  of  Rhode  Island,  was 
appointed  his  administrator.  Clarke  sought  to  revive  the  suit  in  his 
oanae,  and  the  circuit  court  held  it  had  no  jurisdiction,  as  both  plain- 
tiff and  defendant  were  citizens  of  the  same  state.  The  supreme  court 
reversed  the  decision,  and  held  that  Clarke,  as  the  .representative  of 
Wetmore,  could  maintain  the  suit;  that  it  was  not  an  original  proceed-  , 
ing,  but  a  continuation  of  the  original  suit.     The  court  say: 

''The  parties  to  the  original  bill  were  citizens  of  different  states,  and  the 
jurisdiction  of  the  court  completely  attached  to  the  controversy.  Having  so 
attached,  it  could  not  be  divested  by  any  subsequent  events,  and  the  court 
had  a  rightful  authority  to  proceed  to  a  final  determination  of  it.  If  after 
the  commencement  of  the  suit  the  original  plaintiff  had  removed  into  and  be- 
come a  citizen  of  Rhode  Island,  the  jurisdiction  over  the  cause  would  not 
have  been  divested  by  such  change  of  domicile." 

This  seems  to  be  directly  in  point  on  the  question  in  controversy  in 
this  case.  To  the  same  effect  see  Morgan^s  Heirs  v.  Morgan^  2  Wheat* 
290.  ^'The  jurisdiction  depends  upon  the  state  of  things  at  the  time  the 
action  was  brought,  and  after  it  is  once  vested  it  cannot  be  divested  by 
a  subsequent  change  of  residence  of  either  of  the  parties."  MoUan  v. 
Torrance,  9  Wheat.  637  See  Phdps  v.  Oaks,  117  U.  S.  236,  6  Sup.  Ct. 
Rep.  714;  SteuxiH  v.  Dunham,  115  U.  S.  61,  5  Sup.  Ct.  Rep.  1168; 
Gibson  v.  BrucCj  108  U.  S.  563,  2  Sup.  Ct.  Rep.  873.  In  the  last- 
named  case  the  court  decide  that  a  state  court  cannot  be  deprived  of  its 
jurisdiction  by  change  of  citizenship  after  the  suit  was  commenced.  If 
a  change  of  domicile,  making  both  parties  citizens  of  the  same  state, 
would  not  divest  jurisdiction,  it  is  useless  to  argue  that  a  transfer  oi: 
the  subject  of  litigation,  producing  the  same  result,  would  affect  the 
jurisdiction.  The  issue  between  the  Jarboe  daim  and  the  railroad 
claim  still  remained;  and  parties  coming  into  the  suit  as  privies  or  rep- 
resentatives of  interest  already  involved,  in  general  take  such  interest  as 
it  then  exists,  subject  to  its  abilities  and  disabilities.  Gable  v.  EUis,  110 
U.  8.  389,  4  Sup.  a.  Rep.  86;  RaUway  Co.  v.  Shirley,  111  U.  S.  358, 
4  Sup.  Ct.  Rep.  472;  Stewart  v.  Dunham,  su/pra;  Phdps  v.  Oaks,  supra. 

Passing  from  this  question,  we  come  to  the  merits  of  the  controversy 
between  the  parties.  The  complainant  the  Atchison  Savings  Bank,  in 
brief,  charges  in  its  cross-bill  that  it  is  a  corporation  organized  under  the 
laws  of  Ejinsas,  and  that  T.' J.  Templer  and  B.  F.  Johnson  were  co- 
partners under  the  name  and  firm  of  T.  J.  Templer  &  Co. ;  that  said 
Templer  &  Co.,  in  March,  1880,  leased  a  piece  of  land  of  the  Central 
Branch  Railroad  Company  ifor  the  period  of  10  years,  and  erected  a  grain 
^levator  thereon;  that  at  various  times  from  March  to  June  of  said  year 
the  complainant  loaned  to  Templer  &  Co.  different  sums  of  money  for 
the  purpose  of  building  said  elevator,  and  other  purposes  of  the  firm, 
amounting  in  the  aggregate  to  the  sum  of  $8,600;  that  on  the  31st  day 
of  May,  in  order  to  secure  the  bank  for  the  money  so  loaned,  Templer 
&  Co.  assigned  and  transferred  its  said  lease,  together  with  all  the  im- 
provements on  the  said  premises,  to  R.  A.  Park,  cashier  of  said  bank,  in 
trust  for  the  bank,  which  assignment  reads  as  follows: 
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"Atchison,  Kansas,  May  31,  1880. 
"In  consideration  of  sixteen  thousand  dollars  to  us  in  hand  paid,  we  do 
hereby  sell,  transfer,  and  assign  to  Kichard  A.  Park  all  our  interest,  right, 
and  title  to  the  within  lease,  and  all  the  buildings,  fixtures,  machinery,  lum- 
ber, and  property  of  every  kind  and  description  contained  and  upon  the  lots 
herein  described  or  belonging  or  relating  to  the  Improvements  being  erected 
.  thereon.  T.  J.  Templer  &  Co." 

Complainant  further  alleges  that  there  is  due  it  from  Templer  &  Co. 
the  further  sum  of  $1,375.16,  for  money  by  it  expended  after  the  said 
transfer  in  and  about  the  completion  of  said  elevator,  and  for  taxes,  in- 
surance, and  other  expenses  connected  with  the  care  of  the  property.  The 
defendant  Templer,  in  his  answer,  admits  the  incorporation  of  the  bank, 
the  partnership  of  Templer  and  Johnson,  the  making  of  the  lease  with  the 
railroad  company,  and  the  assignment  thereof  to  R.  A.  Park,  cashier, 
and  the  loan  by  the  bank  of  $8,500  to  Templer  &  Co.;  but  he  expressly 
denies  that  the  lease  was  assigned  and  transferred  to  Park,  cashier,  for 
the  purpose  of  security  for  the  bank  debt,  but  was  transferred  and  ac- 
cepted as  a  complete  sale,  and  in  full  satisfaction  of  the  debt.  He  de- 
nies that  the  bank,  or  Park,  cashier,  with  the  consent  of  Templer  &  Co., 
expended  money  in  the  completion  of  the  elevator,  or  for  taxes,  insur- 
ance, or  other  purposes  to  the  amount  of  $1,375.16,  or  any  other  sum; 
and  denies  that  he  is  indebted  to  the  bank  in  any  sum  whatever.  He 
goes  on  further  to  allege  that  there  was  a  private  agreement  between 
Park  and  Johnson  by  which  Johnson  was  individually  to  have  the  right 
to  redeem  or  repurchase  for  his  individual  benefit  the  property  by  pay- 
ing the  bank  debt  and  10  per  cent,  interest. 

It  will  be  seen  that  the  main  controversy  between  the  partiefs  is  con- 
cerning the  nature,  intent,  and  purpose  of  the  transfer  of  the  lease  and 
elevator  property  to  Park,  cashier  of  the  bank;  the  bank  claiming  that 
the  transfer  was  made  merely  as  security  for  its  debt,  while  the  defend- 
ant claims  it  was  made  as  an  absolute  sale,  and  was  accepted  as  an  ab- 
solute payment  and  extinguishment  of  the  bank's  debt.  It  appears  that 
the  debt  of  Templer  &  Co.  was  kept  on  the  books  of  the  bank  as  an  open 
account.  The  defendants  were  permitted  to  check  on  the  bank  for  money 
as  they  might  require  it  in  their  business.  This  money  was  used  by  the 
firm  in  the  business  of  constructing  the  elevator,  buying  machinery  and 
other  material  for  the  same,  and  also  in  the  buying  and  shipping  of 
grain,  etc.  On  the  31st  of  May,  Templer  &  Co.,  being  financially  in- 
volved and  about  to  fail,  desired  to  pay  or  secure  the  bank  in  preference 
to  some  other  creditors,  and  for  that  purpose  made  the  transfer  of  the 
lease  and  elevator  property  to  said  Park  in  trust  for  the  bank.  It  ap- 
pears that  neither  Park  nor  any  other  officer  of  the  bank  was  aware  of 
the  failing  condition  of  Templer  &  Co.  until  about  two  or  three  hours 
before  the  transfer  was  made,  and  the  information  came  to  Park  in  the 
following  manner:  He  was  called  out  of  his  bed  on  Monday  morning, 
May  31st,  between  the  hours  of  12  and  3  o'clock,  by  Mr.  Draper,  book- 
keeper of  Templer  &  Co.,  to  meet  Johnson  and  Draper  at  the  office  of 
MiUs  &  Wells,  Johnson's  attorneys.     Park  was  then  informed  of  the 
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failing  condition  of  Tern  pier  &  Co.,  and  that  they  desired  to  protect  and 
save  the  bank  from  loss;  and  after  some  consultation  among  the  parties 
it  was  determined  to  make  the  transfer  of  the  lease.  On  the  same  morn- 
ing Johnson  took  the  lease  to  St.  Louis,  and  had  the  transfer  approved 
by  Talmage,  general  superintendent  of  the  railroad  company.  The  bank 
then  took  possession  of  the  property,  and  held  it  until  it  went  into  the 
hands  of  the  receiver  in  this  case.  After  the  bank  took  the  property, 
there  was  further  work  done  on  the  elevator  to  complete  it,  and  payments 
made  for  machinery  and  labor,  etc.  The  money  for  this  purpose  was 
furnished  or  paid  to  Park  by  Johnson  and  Draper,  and  amounted  to 
several  hundred  dollars.  This  money  was  collected  from  parties  with 
whom  the  firm  had  dealings  in  grain.  The  defendant  claims  it  was 
Johnson's  individual  money,  and  was  paid  under  the  private  agreement 
with  Park  before  referred  to.  In  the  first  place,  it  does  not  appear  that 
it  was  Johnson's  individual  money  that  was  paid  after  the  transfer.  The 
money  used  in  buying  grain  was  money  of  the  firm,  at  least  to  some  ex- 
tent, and  was  charged  to  the  firm  on  the  books  of  the  bank.  There  is 
no  t^timony  contradicting  the  testimony  of  Draper,  the  book-keeper,  to 
the  effect  that  the  money  was  used  indifferently  in  constructing  the  ele- 
vator and  in  buying  grain  for  the  firm.  He  says  the  money  paid  by 
Johnson  and  himself  in  and  about  the  property  after  the  transfer,  came 
from  the  proceeds  of  the  grain  business.  Again,  if  there  was  such  a 
private  agreement  as  claimed  by  defendant  between  Park  and  Johnson, 
by  which  Johnson  was  to  derive  some  personal  benefit  to  himself  by 
redemption  of  the  property  of  the  partnership,  it  was  an  agreement  he 
had  no  legal  right  to  make.  It  is  urged  that  Park  does  not  deny  this 
agreement  in  his  testimony.  Park  does  say  that  there  was  an  agreement 
or  understanding  that  Templer  <fe  Co.  were  to  have  the  property  back 
when  they  paid  the  bank  debt.  Now,  how -easy  to  put  two  meanings  to 
the  statement,  "You  may  have  this  property  back  when  you  pay  the 
debt."  Such  a  remark,  addressed  to  Johnson,  would  fairly  imply,  not 
that  Johnson  individually  might  redeem  the  property,  but  that  Templer 
&  Co.,  the  parties  making  the  transfer,  might  redeem.  The  court  will 
not  presume  the  parties  undertook  to  make  an  illegal  contract,  when  the 
agreement  is  susceptible  of  a  proper  and  legal  import. 

In  regard  to  the  intent  of  the  parties  in  making  the  transfer  of  the 
property,  the  testimony  of  the  witnesses  present  at  the  time  is  quite 
evenly  divided.  Park  and  Draper  testify  it  was  made  as  security  only, 
while  Johnson  and  Corry  testify  it  was  an  absolute  sale.  We  are  com- 
pelled to  look  to  all  the  circumstances,  as  well  as  the  testimony  of  the 
witnesses,  to  solve  this  question.  If  it  was  an  absolute  sale,  Templer 
and  Johnson  had  no  further  interest  in  the  property,  and  certainly  would 
spend  no  more  of  their  money  in  completing  the  work.  Nor  is  it  alto- 
gether probable  that  Park,  on  so  short  a  notice,  without  any  opportunity  . 
to  consult  with  the  other  officers  of  the  bank,  and  without  any  positive 
information  of  the  amount  of  mechanics'  or  other  liens  on  the  property, 
would  have  taken  the  responsibility  of  buying  the  property  subject  to  all 
claims  against  it,  and  canceling  the  debt  of  the  bank.    Cashiers  of  banks 
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do  not  usually  take  Buch  responsibilities,  but  do  usually  take  prompt 
measures  to  obtain  security  in  cases  of  emergency.  No  entry  was  made 
on  the  books  of  the  bank  squaring  or  closing  the  account  until  after  the 
judgment  had  been  obtained.  Of  course  that  merged  the  account  in  the 
judgment.  No  receipt  was  asked  for  or  taken  by  Johnson,  nor  does  the 
assignment  itself  purport  to  be  made  in  full  satisfaction  of  the  debt.  It 
recites  a  consideration  of  $16,000, — a  sum  almost  twice  the  amount  of 
the  bank  debt,  and  which  Park  testified  included  67,600  of  a  fictitious 
charge  entered  against  Templer  &  Co.,  at  Johnson's  request,  in  order  to 
keep  other  creditors  off  the  property.  Under  all  the  testimony  and  the 
circumstances  surrounding  tiie  transaction  I  can  reach  no  other  conclu- 
sion than  that  this  transfer  was  made  as  security  for  the  bank  debt,  and 
not  in  extinguishment  of  it. 

In  reference  to  the  charge  of  $1,376.16,  there  are  some  items  in  it 
that  may  well  be  questioned.  In  the  absence  of  any  authority  from  the 
assignors,  the  custodian  of  the  property  would  be  limited  to  such  expenses 
as  were  proper  and  necessary  in  the  care  and  preservation  of  the  property. 
There  was  such  consent  to  the  completion  of  the  building,  paying  for 
labor,  material,  etc.  The  custodian  was  justified  in  keeping  the  property 
insured,  and  paying  the  taxes,  but  in  this  account  are  the  items  of  $315 
for  insurance,  and  several  hundred  dollars  for  watchmen  for  the  property. 
This  being  an  extraordinary  expense,  the  cashier  should  have  obtained 
the  consent  of  the  owners  before  making  it.  With  this  charge  stricken 
out,  the  complainant  is  entitled  to  a  decree  and  judgment  for  t]be  amount 
of  its  daimi  and  it  is  so  ordered. 


Hazard  v.  O'Bannon,  CJollector, 
(OUrm^  Court,  B.  2>.  MiuouH,  E.  D.    March  80, 1889.) 

TAXATTON-^AsSEBSlCBiny-BOARDS  OF  EQUALIZATIOIT— iNJimOTIOlf. 

A  bill  to  restrain  a  levy  under  a  tax-bill  alleged  that  an  appeal  was  dnlj 
taken  to  the  board  of  equalization,  which  was  duly  heard,  and  the  valuation 
reduced,  but  that  this  action  by  the  board  was  illegal  and  erroneous,  and  that 
the  board  proceeded  without  apy  authority  of  law,  and  without  any  Jurfsdic* 
tion,  to  ^x  the  value  on  the  premises.  Kev.  St.  Mo.  §§  667^-6674,  confers 
upon  the  board  power  to  h^ar  complaints,  and  to  equalize  the  valuation  and 
assessments  upon  property;  and  provides  that  this  shall  be  done  by  raising 
the  valuation  of  such  property  as  in  their  opinion  has  been  returned  too  low, 
and  redncing  such  as  has  been  returned  too  high;  that  they  shall  hear  and 
determine  all  appeals  made  from  the  valuation  of  an  assessor,  in  a  summarv 
way,  and  correct  and  adjust  the  assessment  accordingly.  Held,  that  the  bill 
failed  to  show  any  such  illegality  in  the  action  of  the  board  as  would  author- 
ize the  court  to  interfere. 
Bams. 

Rev.  St.  Mo.  §  2723,  provides  that  the  remedy  by  injunction  shall  exist  in 
all  cases  where  an  injury  to  property  is  threatened,  and  to  prevent  the  doing 
of  any  '*Iegal  wrong, "when, in  the  opinion  of  the  court,  an  adequate  remedy 
cannot  be  afforded  by  an  action  for  damages.  Held  that,  conceding  thai 
this  section  confers  on  the  federal  court  the  right  to  award  an  injunction 
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whenever  the  state  court  may  do  so,  it  does  not  authorize  an  injunction  when 
the  board  of  equalization  has  acted  in  ^ood  faith,  and  in  conformity  with 
law,  as  no  ''legal  wrong"  has  been  or  will  be  done,  though  complainant's 
'  property  is  overvalued. 
&  Samb— Federal  Courts— Jurisdiction. 

The  fact  that  a  writ  of  certiorari  has  been  sued  out  in  the  state  court  to  re- 
view the  proceedings  of  the  board  of  equalization/and  that  that  proceeding 
is  still  pendingt  does  not  entitle  the  complainant  to  apply  to  the  federal  court 
to  stay  the  collection  of  the  tax  until  that  proceeding  is  determined,  as  it  is 
clearly  within  the  power  of  complainant  to  apply  to  the  state  court  for  such 
relief.  Nor  does  tne  general  allegation  that  the  people  and  officers  of  the 
county  are  prcjodicedf  against  complainant  confer  any  Jurisdiction  on  the 
federal  court. 

In  Equity.     Od  demurrer  to  bill.    For  opinion  on  motion  for  pre- 
liminary injunction,  9ee  86  Fed.  Rep.  854. 
Oeorg€  R.  Lockwoody  for  complainant. 
Qeorge  D.  Eeynddsj  for  defendant. 
Before  Br£W£B  and  Thayer,  JJ 

Thayer,  J.  This  case  is  now  before  the  court  on  a  general  demurrer 
to  the  bill  of  complaint.  When  the  bill  was  filed  a  temporary  injunc- 
tion was  granted  restraining  the  collection  of  certain  taxes  levied  on  lands 
situated  in  Madison  county,  Mo.  The  reasons  that  induced  the  court 
to  grant  a  temporary  restraining  order  were  fully  stated  at  the  time.  36 
Fed.  Rep.  854.  The  court  was  then  of  the  opinion  that  the  bill  showed 
that  the  county  assessor,  either  intentionally,  or  by  a  reckless  and  will- 
ful disregard  of  his  duty,  had  placed  a  higher  valuation  on  complain- 
ant's property  than  on  other  like  property  in  the  county,  and  that  he 
had  also  valued  it  for  the  purpose  of  taxation  much  above  its  actual  cash 
value,  and  that  the  assessment  was  for  that  reason  fraudulent.  An  in- 
junction was  accordingly  granted  on  the  well-settled  ground  that  a  court 
of  equity  may  restrain  the  collection  of  a  tax  based  on  a  fraudulent  as- 
sessment, as  well  as  the  collection  of  a  tax  that  is  based  on  a  void  or  il- 
legal assessment.  CJounsel  for  defendant  do  not  now  controvert  either  of 
the  latter  propositions.  They  contend,  however,  that  while  the  bill 
shows  that  the  assessor  acted  fraudulently  in  making  the  assessment,  it 
further  shows  that  complainant  took  an  appeal  from  such  assessment  to 
the  board  of  equalization;  that  the  assessor's  action  was  reviewed  by  that 
body;  that  the  assessment  was  reduced  to  the  extent  of  $40,000;  that 
the  bill  does  not  contain  any  allegations  showing  that  the  conduct  of  the 
board  was  fraudulent  or  illegal;  and  for  these  reasons  they  urge  that  the 
court  cannot  review  the  action  of  the  board  or  stay  the  collection  of  the 
tax,  although  the  assessment  on  which  it  is  based  may  be  excessive.  If 
the  board  of  equalization  acted  in  good  '^th,  and  violated  no  rule  of 
law  in  acting  on  the  appeal,  we  think  it  dear,  as  the  court  formerly  held, 
that  the  valuation  placed  on  the  property  by  the  board  of  equalization 
is  conclusive,  and  that  this  court  cannot  forbid  the  collection  of  any  por- 
tion of  the  tax  on  the  ground  of  overvaluation.  Cooley ,  Tax'n,  748,  and 
cases  cited.  It  is  necessary,  therefore,  to  ascertain  precisely  what  the 
bill  does  allege  with  respect  to  the  action  of  the  board  of  equalization 
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We  find,  on  examination,  that  after  stating  that  an  appeal  was  duly 
taken  from  the  action  of  the  assessor  to  the  board  of  equalization,  and 
that  the  appeal  was  duly  heard  and  argued,  and  the  valuation  reduced 
by  order  of  the  board  in  the  amount  before  stated,  the  bill  proceeds  as 
follows: 

"But,  as  your  orator  further  states,  the  said  action  of  the  .said  board  of 
equalization  was  in  itself  illegal  and  erroneous,  in  that  said  board  wholly  ig- 
nored the  appeal  and  evidence  in  the  cause  offered  to  sustain  the  saoQe.  and 
proceeded  without  any  authority  whatever  in  law,  and  without,  as  your  ora- 
tor states,  any  jurisdiction  so  to  do,  to  fix  the  value  of  said  part  of  survey 
2,963  at  the  sum  of  9360,000,  and  the  valuation  of  said  pine  land  at  the  sum 
of  70  cents  per  acre;  that,  as  your  orator  was  advised  and  believes,  the  board 
of  equalization  had  no  jurisdiction  or  authority  in  the  premises,  except  to  hear 
and  determine  your  orator's  said  appeal  in  a  summary  manner,  and  by  their 
findings  to  sustain  or  refuse  the  same  in  pureuance  of  the  law  and  the  evidence 
in  the  case;  that  the  action  of  said  board  of  equalization  was  not  the  result  of 
any  negligence  or  default  on  the  part  of  your  orator,  but,  on  the  contrary, 
your  orator  furnished  the  board,  by  afiidavits  and  oral  testimony,  the  means 
of  arriving  at  a  true  and  just  conclusion  as  to  the  merits  of  said  appeal,  and 
was  present  by  his  attorneys,  and  ready  and  willing  to  furnish  to  said  board 
all  the  necessary  information  and  evidence  in  his  power,  to  aid  them  in  ar- 
riving at  a  just,  true,  and  equal  valuation  of  any  and  all  of  his  said  real  estate 
being  situate  in  the  said  county  of  Madison. " 

This  is  the  only  averment  that  we  find  affecting  or  tending  to  impeach 
the  action  of  the  board  of  equalization.  The  idea  that  underlies  this  al- 
legation of  the  bill  seems  to  be,  that  the  board  had  no  power  or  author- 
ity, on  appeal,  to  correct  or  alter  the  assessment  as  made  by  the  assessor, 
or  to  fix  the  true  value  of  complainant's  property.  In  other  words,  the 
contention  seems  to  be  that  the  board  should  have  set  aside  the  assess- 
ment when  it  was  found  to  be  excessive,  and  should  have  referred  the 
matter  to  the  assessor  for  a  new  assessment,  instead  of  reducing  the  val- 
uation to  what  they  deemed  the  proper  amount;  and  that,  because  the 
board  flailed  to  act  in  the  manner  last  indicated,  its  proceedings  were 
illegal.  Although  the  bill  avers  that  the  action  of  the  board  "was  itself 
illegal  and  erroneous  in  that  the  board  wholly  ignored  the  appeal  and 
evidence  in  the  cause  offered  to  sustain  the  same,"  we  think  it  fair  to  as- 
sume, in  view  of  the  context,  that  no  more  is  meant  than  that  the  board 
mistook  its  duty  under  the  law,  and  undertook  to  correct  the  error  of 
the  assessor  by  reducing  the  valuation,  whereas  it  only  had  power  to  set 
aside  the  assessment,  and  remit  the  case  to  that  officer  for  a  revaluation, 
or  with  directions,  perhaps,  how  to  proceed.  If  tlie  action  of  the  board 
was  illegal  in  any  other  respect  it  is  not  stated;  and  we  will  not  assume 
that  its  actions  were  illegal,  unless  facts  are  allied  showing  wherein  the 
illegality  consists.  Furthermore,  the  charge  that  the  board  "wholly  ig- 
nored the  evidence  offered  to  sustain  the  appeal,"  on  which  some  reli- 
ance seems  to  be  placed,  appears  to  us  to  be  entitled  to  no  weight,  un- 
less understood  in  the  sense  above  explained.  All  courts,  and  boards 
exercising  quasi  judicial  powers,  that  are  empowered  to  hear  and  decide 
questions  of  fact,  have  the  right  to  ignore  testimony  on  many  grounds; 
for  example,  because  it  is  immaterial,  irrelevant,  or  believed  to  be  preju- 
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diced,  or  false;  and  when  a  general  charge  is  made  as  in  this  bill  that  a 
court  or  board  ignored  testimony,  without  further  explanation  of  the 
character  of  the  discarded  evidence,  the  presumption  is  that  it  was  prop- 
erly ignored  for  some  of  the  numerous  reasons  that  will  justify  such  ac- 
tion. In  the  present  instance,  however,  it  is  obvious  that  complainant's 
testimony  was  not  wholly  ignored,  as  the  bill  shows  that  the  board  made 
a  large  reduction  in  the  valuation. 

Now,  with  respect  to  the  point  that  the  board  of  equalization  exer- 
cised powers  not  vested  in  it,  and  that  its  action  in  fixing  the  value  of 
complainant's  property  on  appeal  was  illegal,  it  will  suffice  to  say  that 
in  our  opinion  the  point  is  not  tenable.  We  have  no  doubt  (looking 
merely  at  the  averments  of  the  bill)  that  the  board  acted  in  strict  con- 
formity with  the  powers  conferred  on  it  by  statute.  Sections  6672, 
6673,  and  the  first  paragraph  of  section  6674,  Rev.  St.  Mo.,  which  de- 
fine the  powers  and  duties  of  such  boards,  are  as  follows: 

''Sec.  6672.  Its  Pwivera  and  Duties.  Said  board  shall  have  power  to  hear 
complaints,  and  to  equalize  the  valuation  and  assessments  upon  all  real  and 
pei*sonal  property  within  the  county  which  is  made  taxable  by  law,  and,  hav- 
ing each  taken  an  oath,  to  be  administered  by  the  clerk,  fairly  and  impartially 
to  equalize  the  valuation  of  all  the  taxable  property  in  such  county,  shall  im- 
mediately proceed  to  equalize  the  valuation  and  assessment  of  all  such  prop- 
erty, both  real  and  personal,  within  their  counties  respectively,  so  that  each 
tract  of  land  shall  be  entered  on  the  tax-book  at  its  true  value;  provided,  that 
said  board  shall  not  reduce  the  valuation  of  the  real  or  personal  property  of 
the  county  below  the  value  thereof,  as  fixed  by  said  state  board  of  equaliza- 
tion.   Laws  1872,  p.  87,  §  W, 

"Sec.  6673.  Rules  to  he  Observed,  The  following  rules  shall  be  observed 
by  county  boards  of  equalization:  FirsU  they  shall  raise  the  valuation  of  ail 
such  tracts  or  parcels  of  land,  and  any  personal  property,  as  in  their  opinion 
have  been  returned  below  their  real  value,  according  to  the  rule  prescribed  by 
this  act  for  such  valuation;  *  *  *  second,  they  shall  reduce  the  valuation 
of  such  tracts  or  parcels  of  land,  or  any  personal  property,  which,  in  their 
opinion,  have  been  returned  above  their  true  value,  as  compared  with  the  av- 
erage valuation  of  all  the  real  and  personal  property  of  their  county.  Laws 
1872,  p.  87,  §  16. 

"Sec.  6674.  Appeals  from  Assessor's  Valuation — Erroneous  Assessment. 
The  said  board  shall  hear  and  determine  all  appeals  made  from  the  valuation 
of  property,  made  by  the  assessor,  in  a  summary  way,  and  shall  correct  and 
adjust  the  assessment  accordingly.    *    *    *    Laws  1872,  p.  88,  §  17^." 

It  is  manifest,  we  think,  from  a  casual  reading  of  these  sections,  that 
boards  of  equalization,  on  the  hearing  of  appeals  from  the  assessor  on 
questions  of  valuation,  have  the  right  to  determine  the  true  value  of  the 
property  in  controversy,  and  to  order  the  assessment  roll  to  be  corrected, 
either  by  raising  or  lowering  the  assessor's  valuation,  so  as  to  confoim 
to  the  views  of  the  board.  Such  has  always  been  the  practical  con- 
struction of  the  statute,  and  we  entertain  no  doubt  that  it  is  correct. 
That  being  the  case,  it  follows,  in  view  of  what  has  been  said,  that  the 
bill  fails  to  show  that  the  conduct  of  the  board  of  equalization  was  ille- 
gal or  fraudulent  in  any  such  sense  as  would  authorize  this  court  to  inter- 
fere with  the  valuation  it  has  seen  fit  to  place  on  complainant's  property. 
On  questions  of  that  sort  the  decisions  of  such  boards  are  final  so  long 
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as  they  act  in  good  faith,  and  in  conformity  with  the  laws  regulating 
their  action.  If  through  an  error  of  judgment  property  is  valued  too 
high,  the  wrong  done  to  the  tax-payer  admits  of  no  redress. 

It  is  insisted,  however,  by  complainant's  counsel  that  the  bill  shows 
that  complainant  is  entitled  to  equitable  relief  on  other  grounds  than 
those  heretofore  considered.  In  the  first  place,  it  is  said  the  bill  shows 
that  a  writ  of  certiorari  has  been  sued  out  of  the  circuit  court  of  Madison 
county,  Mo.,  to  review  the  record  of  proceedings  of  the  board  of  equali- 
zation; that  the  proceeding  is  still  pending  and  undetermined  in  the 
state  court;  and  that  complainant  is  entitled  to  apply  to  the  federal  court 
to  stay  the  collection  of  the  tax,  at  least  until  the  certiorari  proceeding 
shall  have  been  determined  by  the  state  court.  It  is  obvious  that  if  the 
biU  is  upheld  on  the  ground  last  suggested  it  is  not  with  a  view  of  ob- 
taining any  independent  final  relief  in  this  court,  but  merely  for  the 
purpose  of  rendering  the  jurisdiction  of  the  state  court  effectual  to  re- 
dress the  alleged  grievance.  But  a  bill  of  that  character  cannot  be  enter- 
tained by  us  if  it  is  within  the  power  of  the  complainant  (as  it  clearly  is 
in  the  present  case)  to  apply  to  the  state  court  for  such  relief.  If  com- 
plainant fears  that  the  litigation  now  pending  in  the  state  court  will 
prove  fruitless  because  of  action  that  may  be  taken  by  the  collector  of 
Madison  county  before  such  litigation  is  ended,  he  should  apply  for  re- 
lief to  that  court,  whose  judgment  is  about  to  be  rendered  nugatory. 
This  court  will  certainly  not  interfere  merely  to  stay  proceedings  until  the 
case  pending  in  the  state  court  is  heard  and  determined,  unless  it  appears 
that  for  some  good  and  sufficient  reason  application  cannot  be  made 
to  the  state  court;  and  we  do  not  consider  the  general  allegation  in  the 
bill  that  the  people  and  officers  of  Madison  county  are  prejudiced  against 
the  complainant  as  any  excuse  for  not  applying  to  the  state  court  for  the 
relief  now  sought  here.  The  fact  that  such  prejudice  exists  does  not 
confer  any  jurisdiction  upon  us  to  stay  the  collection  of  the  tax  until 
the  state  court  has  pronounced  judgment.  We  cannot  entertain  juris- 
diction of  a  proceeding,  even  between  citizens  of  different  states,  that  is 
merely  ancillary  to  a  suit  between  the  parties  pending  in  a  state  court, 
when  it  is  manifest  that  the  incidental  or  temporary  relief  sought  may 
be  obtained  by  application  to  the  court  having  jurisdiction  of  the  main 
cause.  To  warrant  this  court  in  entertaining  the  present  bill  the  bill 
must  contain  some  allegations  entitling  the  court  on  final  hearing  to 
grant  relief  on  independent  equitable  grounds,  without  reference  to  the 
proceedings  pending  in  the  state  court. 

It  is  finally  insisted  that  the  bill  shows  that  the  value  of  certain  per- 
sonal property  of  the  complainant,  consisting  of  tools  and  machinery, 
on  which  the  taxes  had  already  been  paid,  was  included  in  the  assessed 
value  of  the  real  estate  on  which  such  tools  and  machinery  were  located, 
and  hence  that  the  bill  makes  out  a  case  of  double  assessment  of  certain 
property,  against  which  the  court  can  afford  relief.  Also  that  the  bill 
shows  that  certain  real  estate  which  does  not  belong  to  defendant  has 
been  assessed  as  his  property.  We  do  not  find  anywhere  in  the  bill  a 
distinct  averment  that  any  personal  property  on  which  the  tax  had  been 
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paid,  was  assessed  a  second  time  as  real  property.  If  such  is  the  fact, 
a  distinct  averment  to  that  effect  should  be  made;  and,  if  any  relief  is 
sought  on  that  ground,  we  should  be  advised  by  proper  allegations  of 
what  the  property  consists,  what  is  its  value,  and  to  what  extent  the 
tax-bill  is  excessive  on  that  account,  as  we  can  only  stay  the  collection 
of  so  much  of  the  bill  as  is  excessive.  We  think  the  averments  of  the 
bill  are  insufficient  to  warrant  any  relief  on  the  ground  last  suggested. 
At  most,  the  complainant  only  avers  that  the  value  placed  on  certain 
mining  lands  by  the  assessor,  is  greater  than  the  combined  value  of  the 
lands  and  the  tools  and  machinery  located  thereon,  and  that  the  tax  on 
such  tools  and  machinery  has  already  been  paid.  This  falls  far  short 
of  an  averment,  that  the  assessor  actuaUy  valued  personal  property  aa 
realty  after  it  had  been  taxed  as  personalty. 

With  respect  to  the  contention  that  property  which  did  not  belong  to 
the  complainant  was  assessed  to  him  as  his  property,  we  think  it  only 
necessary  to  quote  the  following  paragraph  of  the  bill,  upon  which  such 
contention  seems  to  be  based,  to-wit: 

^Tbat  the  assessor  did  proceed  illegally  to  assess  the  lands  of  your  orator  in 
the  county  of  Madison,  commonly  known  as  *  pine  lands/  *  *  *  in  that 
800  acres  of  said  land  so  assessed  to  your  orator  were  not  the  lands  of  your 
orator,  nor  was  he  in  anywise  liable  for  said  assessment.  That  the  acreage 
of  land  actually  owned  by  your  orator  as  fixed  by  said  assessor  is  507  acres  in 
excess  of  the  true  acreage;  that  is  to  say,  that  said  assessor  did  wholly  fail  to 
assess  laods  to  your  orator  owned  by  your  orator  in  said  township  containing 
748  acres,  as  will  more  fully  and  particularly  appear  by  the  tabulated  state- 
ment  hereto  attached." 

This  allegation  is  so  contradictory  that  we  are  unable  to  determine 
what  the  pleader  intended  to  aver,  and  the  meaning  is  not  made  appar- 
ent by  any  other  averment,  nor  is  there  any  tabulated  statement  an- 
nexed to  the  complaint  such  aa  is  referred  to.  For  these  reasons  the 
paragraph  last  quoted  clearly  does  not  entitle  the  complainant  to  any  re- 
Uef. 

It  waa  also  contended  on  the  argument  (as  we  understood  counsel  for 
complainant,  that,  inasmuch  as  the  bill  alleges  that  complainant's  prop- 
erty was  overvalued  for  the  purposes  of  taxation,  both  when  considered 
by  itself  and  in  comparison  sfith  other  like  property  in  the  county,  an 
injunction  may  properly  be  awarded  on  final  hearing  to  restrain  the  col- 
lection of  that  part  of  the  tax  which  is  excessive,  by  virtue  of  section 
2722,  Rev.  St.  Mo.,  which  provides  that  "the  remedy  by  writ  of  in- 
junction *  ♦  *  shall  exist  in  all  cases  where  an  injury  to  real  or 
personal  property  is  threatened,  and  to  prevent  the  doing  of  any  legal 
wrong  whatever,  whenever,  in  the  opinion  of  the  court,  an  adequate 
remedy  cannot  be  afforded  by  an  action  for  damages."  The  obvious  an- 
swer to  this  contention  (conceding  .that  the  section  quoted  confers  on  the 
federal  court  the  right  to  award  an  injunction  whenever  a  state  court 
might  do  so)  is  that  the  bill  does  not  disclose  that  any  "legal  wrong"  has 
been  done  to  complainant,  unless  it  appears  that  the  board  of  equaliza- 
tion acted  illegally  or  fraudulently  in  the  matter  of  assessing  his  prop- 
v.38F.no.3— 16 
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erty.  If  the  board  acted  in  good  faith,  and  in  conformity  with  law,  no 
legal  wrong  was  done  or  will  be  done,  even  though  complainant's  prop- 
erty was  overvalued.  Therefore  the  section  of  the  state  statute  last  re? 
ferred  to  does  not  aid  the  case  made  by  the  bill.  Under  the  circum- 
Btauces,  and  for  the  reasons  heretofore  given,  we  conclude  that  the  bill 
does  not  show  that  the  complainant  can  have  any  relief  in  this  court. 
We  accordingly  sustain  the  demurrer. 
Judge  Brewer  concurs  in  the  decision. 


HoucK  V.  Southern  Pac,  Ry.  Co. 
{Cfireuit  Court,  W.  D.  Texas.    November  16, 1888.)» 

Cabribrs  of  Pabsengbrs—Discrtmination  against  Colored  Persons. 

A  railway  company,  in  the  management  of  its  complicated  interests,  may 
be  authorized  in  law, — on  showing  a  proper  or  sufficient  state  of  facts,  to  es- 
tablish in  the  opinion  of  the  court  the  reasonableness  of  the  rule, — in  setting 
apart  one  or  more  cars  for  the  use  exclusively  of  colored  passengers,  and  a 
like  number,  more  or  less^  as  the  service  may  require,  for  the  use  exclusively 
of  white  passengers;  but  whenever  the  company  enforces  such  a  rule  the 
company  is  charged  with  the  duty  o|  furnishing  4o  colored  people  who  pay 
first-class  fare  cars  to  ride  in  that  are  as  safe  and  comfortable  in  their  condi- 
tions and  appointments  as  the  cars  furnished  to  white  passengers  who  pay 
first-class  fare.* 

XSyUabus  by  the  Court) 

At  Law.     On  motion  for  new  trial. 

Action  by  Lola  Houck  against  the  Southern  Pacific  Railway  Company, 
for  personal  injuries.  Judgment  for  plaintiff,  and  defendant  moves  for 
new  trial. 

Wheeler  &  Rhodes  and  LahaJtJt  <St  Nobles^  for  plaintiff. 

Watd  &  Walker^  for  defendant.  • « 

Boarman,  J.  Plaintiff  claims  damages  in  the  sum  of  $7,500  against 
defendant  railway  company  for  personal  injury  to  Mrs.  Houck.  The  un- 
disputed evidence  in  the  case  shows  that  Mr^:'Hbudc  is  a  young  married 
woman  with  some  degree  of  negro  blood  in  her  veins;  that  casually  look- 
ing at  her  or  her  husband  it  would  be  difficult  to  distinguish  either  of 
them  from  white  persons;  that  she  is  a  graduate  of  one  of  the  high  schools 
in  Texas,  where  colored  persons  are  educated  for  school  teaching,  and 
she  and  her  husband  were  known  at  their  home,  Victoria,  Tex.,  as  re- 
spectable colored  people;  that  she  was,  at  the  time  mentioned  in  her 
petition,  to  some  extent  pregnant,  but  otherwise  in  good  health;  that, 

1  Publication  delayed  by  failure  to  obtain  copy  of  opinion  at  the  time  of  its  delivery. 

*See,  on  the  subject  of  discrimination  against  colored  persons  by  carriers  and  oth- 
ers, McGuinn  v.  Forbes,  37  Fed.  Rep.  6S9,  and  note. 
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having  received  a  telegram  stating  that  her  infant  child  was  very  sick 
at  the  home  of  her  mother  in  Galveston,  she,  anxious  to  see  and  be  with 
her  child,  purchased  at  Victoria  a  ticket  over  defendant's  line  of  railway, 
which  entitled  her  to  first-class  passage  from  Victoria  to  Rosenburg, — 
about  90  miles;  that  the  train  which  she  entered  at  Victoria  had  but  two 
passenger  cars  in  it ;  one  of  them ,  the  rear  car,  was  set  apart  by  the  rules  of 
the  company  for  the  accommodation,  exclusively,  of  white  people;  the 
other,  the  front  car,  was  known  in  Texas  as  the  "Jim  Crow  Car,"  and 
was  for  the  use  of  colored  people,  though  white  people  often  rode  in  it. 
It  was  a  combination  or  compartment  car,  and  was  divided,  unevenly 
as  to  length,  into  two  divisions,  which  were  separated  by  a  partition  with 
a  door-way  connecting  the  compartments.  In  one  of  these  compartments 
passengers,  white  or  colored,  were  allowed  to  smoke;  in  the  other  com- 
partment smoking  was  forbidden  by  the  rules,  though  these  rules  were 
often  violated.  The  seats  in  the  smoking  division  were  inferior,  uncush- 
ioned  seats;  those  in  the  other  division  were  good  seats.  Mrs.  Houck, 
having  purchased  her  ticket  at  Victoria,  went  upon  the  platform  of  the 
:  rear  car  to  go  inside  of  it,  when  the  brakeman,  meeting  her  at  the  door, 
forbade  and  denied  her  entrance  thereto.  H6  shut  the  door  in  her  face, 
and  locked  it  from  the:  inside,  and,  holding  the  keys  up  against  the 
door-^lass,  told  her  that  he  was  inside  and  she  was  outside,  and  she 
could  not  come  in  because  she  was  a  n^ro.  She  remained  on  the  platform, 
riding  several  miles,  when  the  conductor  came  elohg  and  took  up  her 
ticket.  He  refused  to  allow  her  to  go  in  the  rear  car,  and  told  her  to 
go  into  the  first  car,  because  the  rules  did  not  allow  negroes  to  ride  in  the 
rear  car,  and,  fearing  she  would  follow  him  if  he  opened  the  door,  passed 
his  punch  through  a  window  in  to  the  brakeman,  and  directed  him  to 
take  up  tickets,  collect  .fares,  etc.;  then,  going  to  the  front,  he  left  her 
on  the  platform.  When  the  train  reached  the  next  stopping  place  the 
brakeman,  keeping  the  front  door  locked  against  Mrs.  Houck,  took  some 
passengers  who  wanted  to  enter  the  rear  car  around  to  the  back  door,  to 
let  them  in.  She  followed  them  to  the  back  door,  thinking  she  could 
enter  with  them;  but,  on  peaching  the  rear  platform  and  attempting  to 
go  in  the  car,  she  was  again  prevented  and  kept  out  of  it  by  the  brake- 
man. The  train  starting  before  she  had  time  to  go  back  to  the  front 
platform  of  the  car,  she  remained  on  the  rear  platform  until  the  train 
reached  the  next  station,  when  she  went  back  to  the  front  of  the  car, 
and  endeavored  again  in  vain  to  get  inside.  There  was  a  number  of 
unoccupied  seats  in  the  rear  car,  and  she  had  previously  ridden  in  the 
rear  car  of  the  train,  or  one  reserved  for  white  people  by  the  company 
on  the  defendant's  line;  and  she  has  since  then  ridden  there  without  any 
question.  When  she  went  on  the  platform  at  Victoria  she  put  a  pot 
of  plants  or  flowers  on  it,  and  when  she  returned  from  her  ride  on  the 
rear  platform,  she  asked  the  brakeman  for  it,  and  he  said  he  had  thrown 
it  overboard,  and  spoke  roughly  to  her.  She,  refusing  to  go  in  the 
"Jim  Crow  Car,"  rode  on  the  platform  until  the  train  reached  Rosen- 
burg. It  was  an  ugly,  rainy  September  day,  and  she  got  wet  while  on 
the  platform.     The  conductor  said  she  acted  "very  ladylike"  all  the 
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time.  This  summary  statement  so  far  makes  up  the  uncontradicted 
facts.  Mrs.  Houck,  in  her  own  evidence,  says  the  brakeman  during  the 
time  talked  very  roughly  to  her  without  any  provocation;  that  he  sev- 
eral times  called  the  attention  of  men  about  the  train  to  the  fact  that  he 
had  a  n^o  riding  on  the  platform ;  that  one  or  more  white  people  took  her 
part,  and  remonstrated  with  the  brakeman  for  treating  her  so  rudely; 
that  the  front  car  had  a  rough  lot  of  white  and  colored  people  in  it,  and 
some  of  them  were  boisterous  and  drinking;  that  the  attention  of  those  peo- 
ple had  been  directed  to  her  by  the  language  and  acts  of  the  brakeman, 
and  she  was  afraid  to  go  in  among  them;  that  the  brakeman,  when  he 
kept  her  from  entering  the  rear  door  of  the  rear  car,  pushed  her,  and  she- 
fell  against  the  wheel  of  the  brake,  and  but  for  her  holding  to  the  wheel 
she  would  have  been  thrown  to  the  ground;  that  the  brakeman  in  pushing 
her  tore  her  dress  in  his  effort  fo  push  her  from  the  door.  The  brake- 
man  denies  these  statements  of  Mrs.  Houck.  He  said  that  when  she  had 
traveled  before  with  him  he  did  not  know  she  was  a  negro,  and  he  only 
knew  she  was  a  colored  woman  after  the  bootblack  on  the  train  told  him 
about  her  being  a  colored  woman.  The  statements  of  Mrs.  Houck  as 
to  the  brakeman  calling  attention  of  men  about  or  in  the  cars  to  the  &ct 
that  he  had  a  negro  riding  on  the  platform;  that  her  dreas  was  torn; 
that  white  persons  remonstrated  with  the  brakeman, — are  corroborated 
by  a  white  passenger  on  the  train  with  her. 

The  defendant  contends  that  the  evidence  shows  that  the  front  car, 
which  was  set  apart  by  the  company  for  colored  people,  was  as  safe,  and 
was  substantially  equal  in  its,  conditions  to  the  rear  car,  to  which  she 
was  denied  entrance.  These  recitals  make  up  the  issues  of  law  and  fact. 
In  accordance  with  the  contention  of  defendant's  counsel,  the  court 
charged  the  jury  that  a  common  carrier — a  railway  company — ^may  or 
might  be,  under  a  proper  showing  of  facts,  justified  and  authorized  in 
law,  in  the  management  of  its  complicated  interests,  in  setting  apart  one 
or  more  coaches  for  the  use  exclusively  of  white  people,  and  to  set  apart 
other  cars  for  the  use  exclusively  of  colored  people;  but  when  the  man- 
agement undertakes  to  carry  out  such  a  rule  it  is  charged  with  the  duty 
of  giving  or  furnishing  to  the  colored  passenger  who  pays  first-class  fare 
over  the  line  a  car  to  ride  in  as  safe,  and  substantially  as  inviting,  to 
travel  in,  as  it  (the  management)  furnishes  to  white  passengers.  The 
defense  having  shown  some  facts  in  relation  to  the  population  along  the 
railway,  and  as  to  the  kind  and  character  of  persons  who  often  become 
passengers  on  their  trains,  which  were  thought  by  the  court  to  be  suffi- 
cient to  authorize  the  management  to  require  by  its  rules  that  the  rear 
car,  or  one  of  the  cars  in  the  train  should  be  kept  exclusively  for  white 
people,  the  jury  were  directed  to  consider,  for  the  purpose  of  this  case, 
that  the  defendant  company  was  justified  in  law  in  the  enforcement 
of  such  a  rule,  and  the  plaintiff  cannot  complain  of  any  injury  com- 
ing to  her  because  she  was  denied  entrance  to  the  rear  car,  provided  it 
was  shown  satisfiEU)torily  to  them  that  the  car  into  which  Mrs.  Houck  was 
told  to  go  by  the  conductor  was  as  safe  and  substantially  as  comfortable 
in  its  conditions  as  the  car  to  which  she  was  denied  admission.     Hav- 
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ing  so  adyised  the  jury,  the  issue  of  fact  disclosed  by  the  evidence  as  to 
the  relative  comfort  of  the  two  cars, — ^the  rear  and  front  one, — was  sub- 
mitted to  them.  They  were  charged,  if  they  found  against  defendant 
company  on  that  issue,  they  should  find  for  the  plaintiff  in  such  a  sum 
as  will  repair  the  injuries  which  came  to  Mrs.  Houck  in  consequence, 
proximately,  of  the  defendant's  wrongful  acts. 

Counsel  for  plaintiff  contended  that  the  facts  showed  that  the  sickness, 
which  confined  Mrs.  Houck  to  her  bed  for  some  weeks,  was  caused  by 
the  wrongful  acts  of  the  company's  officers  on  the  train.  The  court  di- 
rected the  jurors'  attention  to  this  contention  of  plaintiff's  counsel,  and 
charged  them  that  they  should  hold  defendant*  liable  only  for  such  inju- 
ries sustained  by  Mrs.  Houck  as  came  to  her  in  consequence  of  the  rude 
and  wrongful  acts  of  the  brakeman;  and  that  they  should  not  charge  de- 
fendant with  any  injury  or  sickness  which  was  caused  by  her  riding  or 
being  exposed  on  the  platform  for  so  long  a  distance,  because,  if  she  re- 
mained on  the  platform  in  the  rain,  and  became  sick  in  consequence 
thereof,  she,  by  her  own  n^igence  in  not  going  to  a  better  place  for  pro- 
tection against  the  rain  and  weather,  was  at  fault;  that  if  the  miscarriage 
and  illness  was  caused,  not  by  the  mental  irritation^  humiliations,  an- 
noyances, and  rude  acts  caused  by  the  faults  and  wrongs  of  the  brake- 
man,  but  by  the  physical  discomforts  and  fatigue  which  her  ride,  un- 
seated, on  the  platform,  gave  her,  she  could  not  recover  for  the  injury 
inherent  in  the  illness  of  the  miscarriage. 

This  presentation  of  the  case  shows  two  issues  of  fact.  The  jury  by 
their  verdict  are  shown  to  have  decided  both  of  these  issues  in  favor  of 
plaintiff.  They  gave  plaintiff  $5 ,000  damages — $2 ,000  for  punitive  dam- 
ages, and  $3 ,000  for  actual  damages.  The  evidence  in  the  case  impressed 
me  with  the  thought  that  the  car  in  which  Mrs.  Houck  was  directed  to 
ride  was  in  itself  nothing  like  as  comfortable  to  ride  in  as  the  car  kept  ex-' 
dusively  for  white  people,  and  that  the  '^  Jim  Crow  Car  "  was  occupied  by 
boisterous  passengers,  both  white  and  colored,  who  were  smoking  and 
drinking,  as  is  usually  the  case  in  such  cars,  and  was  in  no  way  as  in- 
viting to  travel  in  as  the  rear  car,  to  which  plaintiff  was  denied  entrance, — 
notwithstanding  the  ticket  agent,  knowing  her  to  be  a  colored  woman, 
had  sold  her  a  first-class  ticket, — ^because  she  is  a  negro.  I  thought  the 
evidence  unquestionably  showed  that  the  brakeman  treated  plaintiff,  who 
''acted  all  the  time  in  a  lady-like  manner,"  rudely,  wrongfully,  and,  in 
some  degree,  maliciously.  But  I  do  not  think  the  jury  were  warranted 
by  the  facts  in  allowing  $3,000  for  actual  damages,  because  it  was  not  at 
all  dear  that  the  miscarriage  or  illness  was  of  a  serious  nature;  nor  was 
it  made  sufficiently  dear  that  either  the  miscarriage  or  illness  came  to  Mrs. 
Houck  proximately  in  consequence  of  the  acts  of  the  brakeman,  or  of  the 
conductor,  in  denying  her  admission  to  the  rear  car.  It  was  shown  by  the 
defendant's  testimony  that  the  brakeman  was  not  discharged  because  of 
his  rude  treatment  of  plaintiff;  but,  on  the  contrary,  he  was  promoted  by 
the  railway  company  to  a  higher  place  in  the  service.  The  company 
did  not  deny  that  the  rear  car  was  set  apart  exdusively  for  white  passen- 
gers, and  admitted  that  the  brakeman  was  acting  under  orders  when  he 


Digitized  by 


Google 


230  FEDERAL  REPORTER,  VOl.  38. 

excluded  Mrs.  Houck  from  the  rear  car  because  she  was  a  negro.  I  shall 
liow  refuse  a  new  trial,  but  will  grant  one  in  case  the  plaintiff  within  10 
days  does  not  enter  a  remittitar  of  $2,500  in  the  item  for  actual  damages. 


Bliss  v.  United  States. 
(Cflrcuit  Court,  E,  D,  Missouri,  E.  D.    March  37. 1889.) 

1,  Unitbd  States  District  Attornbts— Compensation—Excessivb  Allow- 
ance—Public Policy. 

The  law  of  the  United  States  limits  the  fee  which  a  United  States  district 
attorney  may  charge  and  receive  in  cases  which  he  prosecutes;  and  when  by 
arrangement  with  defendant  he  is  paid  more  than  the  law  allows  him  to 
charge,  public  policy  requires  that  all  money  received  in  excess  of  the  legal 
fee  should  belong  to  the  government. 

8.  Same— Taxation  op  Costs— Estoppel. 

The  taxation,  in  the  cases  prosecuted,  of  a  greater  fee  in  favor  of  the  district 
attorney  than  the  statute  allows,  does  not  preclude  the  government  from 
claiming  the  excess. 

At  Law. 

BRendous  Smith,  for  plaintiff. 

IJwmaa  P.  Bashaw^  U,  S.  Dist.  Atty.,  for  the  United  States. 

Brewer,  J.  This  case  was  tried  before  my  Brother  Thayer  some  time 
during  the  winter,  and  an  opinion  filed  by  him,  (37  Fed.  Rep.  191,)  but 
on  his  own  motion  the  judgment  he  rendered  was  set  aside,  and  the  case 
set  down  for  hearing  before  me.  I  do  not  know  that  I  need  to  say  any 
more  than  that  I  concur  fully  with  the  conclusions  which  were  reached 
by  Judge  Thayer.  The  facts  are  fully  stated  in  his  opinion.  It  is  a 
case  where,  were  it  not  for  what  is,  to  my  mind,  a  clear  and  important 
rule  of  law,  I  should  feel  that  the  plaintiff  had  great  claims  on  the  con- 
sideration of  the  court.  There  was  no  matter  of  concealment  in  the  set- 
tlement with  the  Missouri  Pacific  Railway  Company  by  which  plaintiff's 
fees  were  adjusted  and  paid.  The  transaction  was  all  open  and  above 
suspicion,  and  approved  by  the  court  in  which  judgment  was  rendered, 
— this  court.  The  matter  was  brought  to  the  attention  of  the  authori- 
ties at  Washington,  and  certainly  in  the  first  instance  no  objection 
made.  Obviously,  too,  considering  the  importance  of  that  litigation, 
and  the  labor  which  was  necessarily  performed  in  the  prosecution  of 
those  suits,  there  was  nothing  excessive  in  the  allowance  of  fees.  All 
these  are  strongly  in  favor  of  Mr.  Bliss.  But  I  think  above  all  personal 
considerations,  and  the  particular  circumstances  of  this  case,  public  pol- 
icy requires  the  strictest  adherence  to  the  rule  that  when  a  counsel  re- 
ceives from  the  defendant  in  a  case  which  he  is  prosecuting  money 
above  the  fees  which  by  law  he  is  entitled  to,  the  money  thus  received 
belongs  to  his  client.  Now,  the  law  of  the  United  States  wisely  or  un- 
wisely limits  the  fee  which  the  United  States  attorney  may  charge  and 
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receive  in  cases  which  he  prosecutes;  and  when  by  arrangement  with 
the  defendant  he  is  paid  more  than  that  which  the  law  allows  him  to 
charge,  although  the  good  faith  of  the  transaction  may  be  beyond  sus- 
picion, yet  public  policy  requires  that  all  money  he  receives  in  excess 
of  his  legal  fees  is  for  his  client.  The  possibility  of  collusion  which  any 
other  rule  would  place  before  counsel  is  suflBcient  reason  for  adhering  to 
the  rule  even  in  cases  where  there  is  no  reason  to  suspect  collusion.  I 
do  not  understand  that  the  mere  taxation  of  costs  settles  any  question 
between  counsel  and  client.  There  is  no  adversary  relation  between 
counsel  and  client,  and  the  court  does  not  decide  anything  between  them 
when  it  taxes  costs.  The  adjudication  is  conclusive  between  the  parties 
because  they  are  present  as  parties,  and  occupy  adversary  relations. 
But  it  would  be  very  strange  if  the  client  who  appears  only  in  the  case 
by  his  counsel  could  be  bound  by  an  adjudication  of  the  court  inrfespect 
to  the  matter  of  fees.  As  I  said  at  first,  under  the  circumstances  of  this 
case,  were  it  not  for  this  imperative  and  important  rule  of  law  and  pub- 
lic policy,  I  should  feel  constrained  to  sustain  the  claim  of  the  plaintifiT, 
but  as  it  is  I  fed  bound  by  this  rule,  which  public  policy  has  so  long 
aflSrmed  to  be  wise  and  just.  The  law  requires  a  statement  to  be  filed 
in  cases  of  this  kind,  and  I  simply  adopt  the  statement  which  Judge 
Thayeb  made  in  his  decision. 


Pacee  v.  Midvale  Steel-Work  Co. 
(OircuU  Couri,  B.  D.  Pennvyhanict.    November  9, 1888.) 

1.  Patents  fob  Inventions— Prior  State  of  the  Art— Dibs  for  FoRoiNa 
Car- Wheel  Tirbs. 

In  the  application  for  the  plaintiff's  patent  for  dies  for  forging  car-wheel 
tires  the  combination  of  an  anvil  die  having  a  projecting  horn  and  a  hammer 
die  having  an  extension  over  the  anvil  and  horn  was  claimed.  This  claim 
was  rejected  on  account  of  the  state  of  the  art,  and  amended,  restricting  it  to 
a  hammer  die  having  a  certain  form  and  extent.  Held  not  to  be  novel,  and 
that  the  patent  was  invalid. 

8l  Same— Injunction— Discontinuance  of  Infrinobmbnt. 

The  circuit  court  has  jurisdiction  to  decree  an  injunction  where  the  defend- 
ants had,  previous  to  suit  brought*  upon  request  of  plaintiff,  discontinued  the 
use  of  the  infringing  device. 

B.  Same— Invention—Mechanical  Skill  not  Invention. 

Where  a  rectangular  hammer  die  extending  over  the  face  and  horn  of  an 
anvil  was  old,  merely  cutting  off  the  two  corners  of  the  end  extending  over 
the  horn,  reducing  it  to  a  "central  projection,  **  involves  mechanical  skill  only, 
and  not  invention. 

In  Equity.     Bill  to  restrain  infringement  of  patent. 

One  Facer,  being  the  sole  owner  of  a  patent  issued  to  himself  and  one 
Sbaub,  brings  this  suit  to  restrain  the  defendant,  the  Midvale  Steel- Work 
Company,  from  infringing  it.     The  facts  are  stated  in  the  opinion. 
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Herbert  A.  Drake,  for  plaintiiBf. 

H.  W.  Haare  Powell  Frank  P.  PrUchard^  and  Wayne  MacVeagh^  for  le- 
spondent. 

BirrLBR,  J.  On  the  6th  day  of  February,  1883,  letters  patent  were  ib- 
Bued  to  Facer  and  Shaub  for  ^'device  for  manufacturing  oar  tires."  The 
first  daim  reads  as  follows: 

'*(!)  The  combination  of  the  hammer  die»  comprising  the  main  portion,  m» 
with  central  projection,  a,  in  front,  and  the  anvil  die,  B,  having  a  projection, 
5,  and  flat  face,  n;  the  projection,  a,  l)eing  above  the  projection,  6,  and  the 
face,  n,  of  the  anvil  die  being  of  substantially  the  same  dimensions  as  the 
portion,  in,  of  the  hammer  die,  as  set  forth." 

Facer,  having  acquired  the  interest  of  Shaub,  sued  the  defendant  for 
infringing  this  daim. 

The  defense  set  up  is,  invalidity  of  the  patent,  and  non-infringement. 
To  sustain  the  claim  it  must  be  confined  to  the  combination  stated, 
with  the  special  form  of  hammer  die  described.  The  prior  state  of  the 
art  and  the  history  of  the  application,  require  this.  Hammer  dies  with 
sides  projecting  beyond  the  anvil  were  old,  as  also  anvil  dies  with  pro- 
jecting horns.  The  earliest  method  of  performing  the  work  which  the 
plaintiffs  hammer  and  anvil  are  intended  to  accomplish,  consisted  in  the 
employment  of  two  anvils  in  succession;  the  first  for  forming  and  punch- 
ing the  bloom,  and  the  second  (having  a  horn)  for  "becking"  it.  This 
method  required  the  metals  to  be  twice  heated.  All  that  was  necessary 
to  adapt  the  hammer  and  the  anvil  dies  just  mentioned,  to  the  several 
processes  of  forming,  punching,  and  "becking"  (and  of  doing  this  at  one 
heat)  was  to  place  a  horn  on  the  anvil  die,  and  increase  thQ  size  of  the 
hammer  die  so  as  to  project  one  of  its  sides  over  the  horn.  Such  ham- 
mer and  anvil  dies  had  been  used  several  years  prior  to  the  plaintiff's 
alleged  invention.  They  were  so  used  at  Lewistown,  Pa.,  (where  the 
forming,  punching,  and  "becking"  were  performed  at  a  single  heat,)  and 
are  found  in  Allen's  English  patent.  In  the  latter,  however,  the  relative 
difference  in  size  of  the  upper  and  lower  dies,  was  produced  by  dimin- 
ishing the  lower,  instead  of  increasing  the  upper.  This  difference  is 
not  important.  If  the  anvil  thus  constructed  is  too  small  for  profitable 
use  in  forming  and  punching  the  bloom,  (as  plaintiff  alleges,)  the  defect 
would  be  obviated  by  simply  increasing  the  size  of  both  dies;  to  do  which 
would  not  require  the-  exercise  of  invention.  Hammer  dies  similar  in 
principle  and  effect  had  been  used  in  forging  bar  steel  much  earlier. 
That  the  bars  were  straight,  and  did  not  involve  the  use  of  a  horn,  is 
imiraportant. 

The  plaintiff's  application  for  a  patent  was  first  made  in  1881;  and 
was  rejected  on  reference  to  Allen's  patent.  The  claim  was,  in  effect,  for 
a  combination  for  an  anvil  die  having  a  projecting  horn  with  a  hammer 
die  having  an  extension  over  the  anvil  and  horn.  The  plaintiff  sought 
to  meet  the  examiner's  objections  by  an  argument  intended  to  distinguish 
the  Allen  hammer  and  anvil  from  his.    By  reference  to  this  argument  it 
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will  be  seen  to  be  the  same  as  that  now  urged  upon  the  court,  for  the  same 
purpose.  Without  appealing  from  the  decision,  the  plaintiff  allowed  the 
matter  to  pass  until  August,  1882,  when  he  again  applied  for  substan- 
tially the  same  thing,  without  alluding  to  the  former  proceeding.  This 
second  application  was  also  rejected.  The  plaintiff  then  amended  by  de- 
scribing the  hammer  die  projection  as  limited  to  the  form  and  dimension 
now  shown  in  the  patent.     The  claim  thus  limited  was  allowed. 

It  foUows,  as  before  stated,  that  Uie  claim  must  be  confined  to  a  ham- 
mer die  and  projection  of  the  peculiar  form  and  dimensions  described, 
in  the  combination  stated.  To  enlarge  it,  as  the  plaintiff  desires,  so  as 
to  cover  all  hammer  die  projections  extending  over  the  common  anvil 
(used  for  forming  blooms)  and  their  horns,  would  give  him  precisely 
what  the  office  refused,  and  what  the  state  of  the  art  clearly  shows  he 
should  not  have.  With  this  construction  of  the  claim,  the  infringement 
shown  extends  only  to  the  short  period  of  time  during  which  the  defend- 
ant used  a  die  with  this  peculiar  projection.  Such  use  began  between 
the  time  when  the  first  application  was  rejected,  and  ceased  soon  after 
the  patent  was  granted.  But  for  this  branch  of  the  complaint  we  might 
avoid  the  question  whether  the  patent  is  valid,  even  with  the  limited  in- 
terpretation stated.  As  the  case  stands,  however,  the  question  must  be 
decided. 

We  cannot  adopt  the  defendant's  view  that  for  such  infringement  an 
injunction  cannot  issue,  and  that  this  court  is  therefore  without  jurisdic- 
tion in  the  premises.  Discontinuance  of  the  infringement  alone  would 
not  deprive  the  plaintiff  of  a  right  to  an  injunction;  nor,  in  our  judg- 
ment, would  any  other  circumstance  shown,  if  the  patent  were  valid.  We 
believe,  however,  that  the  patent  is  not  valid.  The  plaintiff's  own  argu- 
ment in  support  of  his  position — that  hammer  dies  with  projecting  sides 
covering  horns  on  common  anvils  (used  for  forging  blooms)  are  an  in- 
fringement of  his  patent — ^fuILy  sustains  this  view.  He  says  it  is  un- 
important whether  the  projection  of  Jhe  hammer  die  be  confined  to  the 
center,  as  described  in  his  daim,  or  extends  the  entire  length  of  the  sides; 
that  such  extension  (beyond  the  limits  of  his  projection)  is  useless  and 
immaterial,  and  that  therefore  hammer  dies  with  such  extended  projec- 
tions are  substantially  like  bis,  and  consequently  infringe.  This,  if 
sound,  proves  that  his  limited  central  projection  is  substantially  like  the 
old  hammer  die  with  projecting  sides,  which  were  ifi  use,  as  we  have 
seen,  long  before  his  allied  invention.  It  is  sound,  but  unfortunately, 
when  turned  against  him,  is  fatal  to  his  patent.  It  certainly  is  unim- 
portant whether  the  projection  extends  the  whole  length  of  the  side  or  is 
confined  to  the  center.  It  is  true  that  the  comers  do  not  heat  the  metal 
in  the  latter  case,  but  they  increase  the  weight  of  the  hammer,  and  add 
to  the  force  of  the  blow,  without  impairing  the  efficiency  of  the  die  in 
any  respect. 

If,  however,  it  appeared  that  the  plaintiff's  limited  projection  mate- 
rially improved  the  die,  no  invention  could  be  found  in  the  act  of  reduc- 
ing the  projection  of  the  old  die  to  such  limited  dimensions.  No  more 
was  required  than  to  cut  off  the  corners  or  ends.     Any  mechanic  famil- 


Digitized  by 


Google 


234  FEDERAL. REPOBTEB,  Vol.  38. 

iar  with  the  work  in  which  such  dies  are  employed,  would  understand 
how  to  do  it,  and  would  do  it  as  soon  as  he  found  the  comers  objection- 
able.    A  decree  will  therefore  be  entered  dismissing  the  bill,  with  costs. 


Putnam  et  cd.  v.  Keystone  Bottle  Stopper  Co.  et  oL 

{CircuU  Court,  W.  D.  Pennsylvania.    March  22, 1889.) 

1.  Patents  for  Inventions— Reibstte— Enlargement— Bottle-Stoppers. 

As  the  specification  in  reissued  letters  patent  No.  7.722,  June  5,  1877,  to 
Karl  Hutter,  though  more  ample  in  matters  of  an  explanatory  nature,  con- 
tains nothing  of  importance  which  is  not  plainly  disclosed  in  the  specifica- 
tion and  drawings  m  the  original  patent,  No.  158,406,  January  5,  1875.  the 
claim  which  is  for  the  combination  substantially,  etc.,  of  the  compound  stop- 
per, the  yoke,  the  lever,  and  the  supporting  device  on  the  bottle  by  means  of 
three  pivotal  connections  upon  which  such  members  can  be  turned  relatively 
to  eftch  other  without  disconnecting  either  from  the  other,  is  not  an  enlarge- 
ment of  the  claim  of  the  original,  which  is  for  the  bottle-stopping  device  com- 
Eosed  of  a  pivotal  lever-frame,  applied  to  neck  of  bottle  with  eccentrically 
inged  yoke  carrying  the  elastic  stopper  and  cap-piece  arranged  and  operated 
substantially,  etc. 
8.  Same— Infringement— Impbovement. 

Though  the  device  manufactured  under  one  patent  is  adjudged  to  be  an  in- 
fringement of  another  patent,  ^et,  where  both  patents  are  afterwards  united 
in  the  same  person,  the  infringing  invention  may  be  held  to  be  an  improve- 
ment upon  the  other,  as  against  a  person  infringing  both  patents. 
8.  Same- Successive  Patents  to  Same  Pebson— Presumption. 

From  the  grant  of  a  patent  to  one  to  whom  a  previous  patent  for  a  similar 
device  has  been  granted  there  arises  ff  presumption  that  there  is  a  substantial 
difference  between  them,  involving  a  patentable  invention,  and  that  the  later 
one  is  for  a  patentable  improvement  on  the  earlier  one. 
4.  Same— Action  por  iNFRiNasMBNT— Injunction— Prior  Adjudication. 

A  preliminary  injunction  should  be  granted  in  a  suit  to  restrain  the  infringe- 
ment of  a  patent,  where,  in  other  suits  for  the  infringement  of  the  same  pat- 
ent, the  patent  has  been  adjudged  valid,  and  devices  identical  in  every  mate- 
rial respect  with  that  of  defendfant  have  been  held  infringements. 

In  Equity.     On  motion  for  preliminary  injunction. 
Suit  by  Henry  W.  Putnam  and  others  against  the  Keystone  Bottle- 
Stopper  Company  and  others. 

A.  V.  Brieden  and  W.  BakeweUy  for  complainants. 
WiUiam  H.  DooliUle,  for  defendants. 

AcHESoN,  J.  The  bill  of  complaint  charges  the  defendants  with  the 
infringement  of  two  letters  patent  for  improvements  in  bottle-stoppers, — 
one  granted  to  Karl  Hutter,  assignee  of  Charles  De  QuiUfeldt,  being  reia- 
sue  No.  7,722,  dated  June  5,  1877,  of  original  patent  to  De  QuiUfeldt, 
No.  158,406,  dated  January  5,  1875;  and  the  other  granted  to  William 
Von  Hofe,  being  patent  No.  167,141,  dated  August  24,  1875.  The 
title  of  the  plaintiffs  to  these  patents  is  not  controverted. 

1.  The  De  QuiUfeldt  reissue,  No.  7,722,  has  nine  claims,  but  in- 
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fringement  of  the  first  claim  only  is  here  alleged.     That  daim  is  as  fol- 
lows: 

"The  combination,  substantially  as  before  set  forth,  of  the  compound  stop- 
per, the  joke,  the  lever,  and  the  supporting  device  on  the  bottle,  by  means  of 
three  pivotal  connections,  upon  which  the  said  members  can  be  turned  rela- 
tively to  each  other  without' disconnecting  either  one  from  the  other.*' 

In  two  suits  in  the  Second  circuit,  {Putnam  v.  Hodender^  6  Fed,  Rep. 
882,  and  Pukmm  v.  Vm  Hofe,  Id.  897,)  the  De  Quillfeldt  reissue,  No. 
7,722,  was  sustained  by  Judge  Blatchford,  who  also  there  held  that 
the  first  claim  of  said  reissue  was  infringed  by  a  bottle-stopper  from 
which  the  bottle-stopper  made  and  sold  by  the  defendants  does  not  dif- 
fer in  any  substantial  particular.  The  like  conclusions  were  reached  by 
Judge  McKennan  in  the  case  of  Putnam  v.  Hammer  and  Sundermany^  a 
suit  in  this  court  on  the  De  Quillfeldt  reissue,  wherein,  after  full  argu- 
ment, a  preliminary  injunction  was  allowed,  and  subsequently  a  final 
injunction  was  granted.  Moreover,  in  this  case  against  Hammer  and 
Sunderman,  in  a  proceeding  for  contempt  for  violating  the  injunction, 
Judge  McKennan  held  that  a  bottle-stopper,  in  every  material  respect 
identical  with  the  stopper  which  the  defendants  manufacture,  infringed 
the  first  claim  of  the  reissue  now  in  suit.  No  such  new  proofs  have  been 
submitted  in  this  case  as  would  warrant  a  different  conclusion,  either 
upon  the  question  of  anticipation  or  the  question  of  infringement,  from 
that  reached  in  the  several  cases  referred  to;  and  therefore,  according  to 
the  prevailing  rule  in  patent  causes,  in  disposing  of  the  present  motion 
for  a  preliminary  injunction  those  decisions  should  be  accepted  and  fol- 
lowed. Manufacturing  Co,  v.  Hickoky  20  Fed.  Rep.  116.  It  is,  how- 
ever, strenuously  urged  that  such  effect  ought  not  to  be  here  given  to 
those  adjudications,  because  they  were  made  before  the  decision  touch- 
ing reissues,  in  Miller  v.  Brass  Go.,  104  U.  S.  350,  and  (as  is  supposed) 
without  regard  to  the  principles  there  enunciated;  and  the  defendants  in- 
sist that  under  the  doctrine  established  by  that  decision  the  reissue  in 
suit  must  be  held  to  be  void.  But  in  Putnam  v.  HoUender^  supra.  Judge 
Blatchford  said: 

"The  answer  sets  up  that  the  reissue  covers  more  than  was  described  in  the 
specification  of  the  original  patent,  and  is  not  for  the  same  Invention.  There 
is  no  evidence  to  this  effect,  and  there  does  not  appear  to  be  any  ground  for 
the  assertion."   6  Fed.  Bep.  888. 

It  appears,  then,  that  the  question  of  the  enlargement  of  the  scope  of 
the  patent  was  raised  and  considered  in  that  case,  and  the  determination 
of  the  court  was  that  the  reissue  was  for  the  same  invention  as  the  origi- 
nal patent.  *  I  might  therefore  well  rest  this  case  upon  the  opinion  of 
Judge  Blatchford,  and  the  presumption  that  the  several  decrees  here- 
tofore made  sustaining  the  vcdidity  of  the  De  Quillfeldt  reissue  were  fully 
considered  and  right.  I  have,  however,  given  this  question  an  inde- 
pendent investigation,  confining  myself,  of  course,  to  the  first  claim  of 


^Not  reported. 
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the  reissue,  which  is  the  only  one  here  involved.  My  conclusions  I  will 
state  briefly. 

While  a  comparison  of  the  two  patents  evinces  that  the  specification 
of  the  reissue  is  amplified,  yet  this  amplification  is  in  matters  of  an  ex- 
planatory nature,  and  embraces  nothing  of  any  importance  which  is  not 
plainly  disclosed  in  the  original  specification  and  accompanying  draw- 
ings. Clearly  the  invention  set  forth  in  the  reissue  is  the  precise  inven- 
tion set  forth  in  the  original  patent,  and  the  construction  and  mode  of 
operation  diescribed  are  the  same  in  both.  Therefore,  it  seems  to  me, 
that  the  first  claim  of  the  reissue  is  no  broader  in  scope  than  the  first 
claim  of  the  original  patent,  which  was  in  these  words: 

"The  bottle-stopping  device,  composed  of  a  pivotal  lever  frame  applied  to 
neck  of  bottle,  with  eccentrically  hinged  yoke  carrying  the  elastic  stopper  and 
cap-piece,  arranged  and  operated  substantially  in  the  manner  and  for  the  pur- 
poise  set  forth." 

Read,  as  it  must  be,  in  connection  with  the  preceding  specification  and 
accompanying  drawings,  this  daim  contains  the  same  elements  which 
are  contained  in  the  first  claim  of  the  reissue,  combined  and  operating 
in  the  same  way,  and  producing  the  same  results.  This  conclusion  is 
supported  by  Reed  v.  Chase,  25  Fed.  Rep.  95,  a  closely  analogous  case 
in  which  a  reissue  was  sustained. 

2.  Touching  the  second  branch  of  the  plaintifls'  case, — that  which  re- 
lates to  the  Von  Hofe  patent.  No.  167,141, — ^little  need  be  said.  The 
stopper  manufactured  under  that  patent  was  held  by  Judge  Blatchford, 
in  the  cases  heretofore  cited,  to  infringe  the  first  claim  of  the  De  Quill- 
feldt  reissue.  But  the  titles  to  those  two  patents  are  now  united  in  the 
plaintiffs,  and  the  Von  Hofe  patent,  as  an  improvement  upon  the  De 
Quillfeldt  invention,  may  well  be  sustained  as  against  the  present  de- 
fendants. Oantrea  v.  Wallick,  117  XJ.  8.  689,  6  Sup.  Ct.  Rep.  970. 
That  the  defendants  infringe  this  patent  is,  I  think,  entirely  clear.  Their 
bottle-stopper  is  substantially  identical  with  the  Von  Hofe  stopper. 
Whatever  differences  between  them  may  exist  are  merely  formal,  and, 
upon  the  question  of  infringement,  altogether  immaterial.  The  defense 
against  this  patent  mainly  relied  on  is  based  on  a  prior  patent  to  Von 
Hofe,  No.  168,588,  dated  May  18,  1875,  which  the  defendants  insist  is 
an  anticipation  of  Hie  patent  in  suit,  No.  167,141.  But  I  do  not  con- 
cur in  that  view.  From  the  mere  grant  of  the  patent  there  arises  a  fair 
presumption  that  there  is  a  substantial  difference  involving  invention 
between  the  two  patents,  and  that  the  later  one  is  for  a  patentable  im- 
provement upon  the  earlier  patent.  The  defendants,  I  think,  have  not 
succeeded  in  overcoming  or  weakening  that  presumption  by  anything 
submitted  to  me.    A  preliminary  injunction  must  be  granted. 
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Covert  v.  Sargent  et  at. 

iOireuit  Court,  S.  2>.  Ifw>  York.    March  16. 1880.) 

Patents  fob  Invbntions—Inpiiingbment— Dam  agbs— Evidence. 

The  measure  of  damages  for  the  infringement  of  a  patent  for  which  no 
licenses  have  been  granted,  is  the  profits  which  the  patentee  has  lost  by  rea- 
son of  the  unauthorized  sale,  and  he  must  show  by  satisfactory  evidence  to 
what  extent  the  competition  of  the  infringer  has  diverted  sales  from  him.  It 
is  not  necessary  to  show  by  direct  evidence  that  he  would  have  made  all  or 
any  part  of  the  sales  made  by  the  infringer,  but  he  must  prove  facts  and  cir- 
cumstances which  legitimately  create  the  presumption  that  he  would  have 
made  them. 

In  Equity.     On  exceptions  to  master's  report. 

Action  by  Jctmes  C.  Covert  against  Joseph  B.  Sargent  and  George  H. 
Sargent,  for  the  infringement  of  letters  patent  No.  161,757,  granted  April 
6,  1876,  to  complainant,  for  an  improvement  in  ^'  clasps  or  thimbles 
for  hitching  devices."  The  court  found  against  the  defendants,  and  di- 
rected a  reference  to  a  master  to  state  an  account  of  the  profits,  who 
reported,  among  other  things,  as  follows: 

"The  Infringement  by  the  defendants  consisted  in  selling  thimbles  and  in 
selling  cattle-ties  constructed  with  the  infringing  thimble,  a  rope,  and  a 
snap.  These  articles,  as  sold  by  the  defendants,  were  made  by  a  corporation 
at  New  Haven,  Conn.,  under  the  name  of  Sargent  So  Co.,  being  the  identical 
firm  name  under  which  the  defendants  carried  on  business  in  New  York  city. 
The  defendants  seem  to  have  been  the  sales  agents,  without  compensation,  of 
the  New  Haven  corporation,  but  they  were  largely  interested  as  stockholders 
of  the  corporation,  and  received  compensation  for  their  services  and  expenses 
in  the  form  of  dividends  on  their  stock;  The  competition  between  the  de- 
fendants and  the  complainant  was  sharp  and  active,  and  the  latter,  in  order 
to  meet  it,  were  forced  to,  and  did,  reduce  the  selling  price  of  their  product 
by  enlarging  the  discounts.  Complainant's  trade  and  customers  were  di- 
verted from  them  by  the  lower  prices  of  the  defendants,  and  many  letters 
were  received  showing  a  preference  for  the  complainant's  device,  should  they 
meet  the  lower  price  quoted  by  the  defendants.  In  this  respect  the  complain- 
ant was  seriously  damaged,  and  the  profits  from  the  sale  and  use  of  their 
device  were  very  materially  lessened  by  the  conduct  of  the  defendants.  It 
was  stipulated  by  the  counsel  for  the  defendants  that  the  New  Haven  corpo^ 
ration  made  a  net  profit  on  the  infringing  thimbles  of  $1,500,  and  that  de- 
fendants' share  therein  was  $1,000. 

'*From  the  foregoing  facts  I  find  as  conclusions  of  law — First,  that  com- 
plainant is  entitled  to  recover  of  the  defendants  the  sum  of  $1,000,  being 
the  profits  derived  by  them  by  use  of  the  patented  device;  secandt  ttiat  there 
is  no  reliable  basis  upon  which  to  compute  profits  beyond  the  amount  named 
in  the  preceding  finding;  third,  that  the  complainant  has  been  greatly  dam- 
aged in  his  enjoyment  of  the  monopoly  granted,  but  that  the  evidence  pre- 
sents no  definite  basis  upon  which  such  damages  can  be  assessed;  fourth,  that 
the  facts  do  not  warrant  the  presumption  that  if  the  defendants  had  not  used 
complainant's  device,  that  the  complainant  would  have  sold  as  many  thim^ 
blea  and  cattle-ties  at  the  higher  price  charged  by  him,  in  addition  to  what 
he  did  sell,  as  were  sold  and  disposed  of  by  the  defendants." 

To  this  report  both  complainant  and  defendants  excepted. 
WtOiam  H»  King^  for  complainant.     John  K.  Beach  for  defendants* 
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Wallace,  J.  The  exceptions  in  this  case  challenge  the  correctness  of 
the  master's  report,  both  as  to  the  profits  and  damages  which  the  com- 
plainant should  recover  for  the  infringement  of  his  patent.  Where,  as 
in  the  present  case,  a  patentee  elects  to  enjoy  his  monopoly  under  a  pat- 
ent by  manufacturing  and  selling  the  patented  device,  without  granting 
licenses,  and  another  invades  his  right  by  making  and  selling  it  in  com- 
petition with  him,  the  measure  of  damages  for  the  wrong  is  the  profits 
which  the  patentee  has  lost  in  consequence  of  the  unauthorized  sales 
made  by  his  competitor.  The  difi'erence  between  the  cost  price  to  the 
patentee  and  the  price  he  could  have  realized  except  for  the  interference 
of  the  infringer  represents  the  profit  lost  on  each  sale;  but  in  order  to  es- 
tablish the  amount  of  his  loss  he  must  show  by  satisfactory  evidence  to 
what  extent  the  competition  of  the  infringer  has  diverted  sales  which  he 
would  otherwise  have  made  himself.  This  case  seems  to  have  been  pre- 
sented to  the  master  upon  the  thegry  that  the  complainant  was  entitled 
to  recover  against  the  defendants  the  profits  he  would  have  made  if  he 
had  sold  all  the  infringing  devices  which  were  sold  by  the  defendant. 
The  cases  are  very  rare  and  exceptional  in  which  it  can  be  presumed, 
without  evidence  directly  to  the  point,  that  the  patentee  would  have  sold 
all  the  devices  which  were  sold  by  the  infringer.  Frequently  competi- 
tion stimulates  the  demand  in  the  market  for  a  given  article,  and  the 
zeal  and  energy  of  competing  dealers  are  an  element  which  cannot  be  ig- 
nored. The  patentee  is  not  required  to  show  by  direct  evidence  that  he 
would  have  made  all  or  some  part  of  the  sales  which  were  made  by  his 
competitor,  and  indeed  generally  it  would  be  impossible  to  do  so;  but 
he  must  prove  facts  and  circumstances  which  legitimately  create  the  pre- 
sumption that  he  would  have  made  the  sales  himself  had  it  not  been  for 
the  sales  of  the  infringer.  In  the  present  case  it  is  impossible  to  deter- 
mine from  the  testimony  which  has  been  introduced  how  many  thim- 
bles the  complainant  would  have  sold  if  the  defendants,  instead  of  sell- 
ing the  thimbles  of  the  patent,  had  confined  themselves  to  selling  the 
other  fastening  devices,  which  they  were  at  liberty  to  sell,  and  which 
were  being  sold  by  others.  The  patented  articles  are  not  so  superior  to 
the  other  fastening  devices  as  to  give  rise  to  any  cogent  presumption  that 
those  who  purchased  them  of  the  defendants  would  have  bought  them 
of  the  complainant  in  preference  to  the  other  devices,  and  without  ref- 
erence to  the  difference  in  price,  if  they  could  not  have  bought  them 
elsewhere.  Evidence,  however,  was  given  that  customei's  of  the  com- 
plainant stopped  buying  the  patented  devices  of  him  after  the  defend- 
ants offered  them  at  a  reduced  price,  and  then  became  and  continued 
customers  of  the  defendants.  This  testimony  authorized  the  presump- 
tion that  th^  complainant  lost  the  sales  made  by  the  defendants  to  these 
purchasers;  but, here  again  the  complainant  failed  to  show  the  amount 
of  his  loss.  He  did  not  prove  how  many  thimbles  the  defendants  sold. 
The  statemients  of  sales  furnished  by  the  defendants  do  not  give  the  num- 
ber, or  any  dato  from  which  the  number  can  be  computed.  The  state- 
ments give  the  name  and  dates  of  sales,  and  the  sums  in  gross  charged 
or  receiv:ed;  but  the  sums  represent  charges  or  receipts  for  other  articles 
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sold  with  the  thimbles,  and  do  not  give  any  itiformatioii  whiich  enabled 
the  master  to  ascertain  what  part  is  for  thimbles,  or  the  number  of  thim- 
bles sold.  The  master  could  not  have  made  any  different  findings  with 
respect  to  damages,  and  the  exceptions  to  these  findings  must  be  over- 
ruled. The  only  evidence  before  the  master  to  show  that  the  defendants 
made  any  profits  by  the  sale  of  the  patented  thimbles  is  their  own  ad- 
mission, in  the  form  of  a  stipulation.  The  evidence  was  that  they  were 
the  selling  agents  at  the  city  of  New  York  of  a  Connecticut  corporation 
by  which  the  thimbles  were  manufactured,  and  sold  the  thimbles,  as  well 
as  other  articles  manufactured  by  the  Connecticut  corporation,  without 
commission.  The  stipulation  is  that  one  of  the  defendants  received 
$750,  and  the  other  the  sum  of  $250,  from  the  Connecticut  corporation, 
which  sum  represented  their  respective  interests  as  members  of  that  cor- 
poration in  the  profits  made  by  the  corporation  from  the  manufacture 
and  sale  of  the  thimbles.  There  is  no  merit  in  the  exceptions  filed  by 
either  party  to  the  findings  of  the  master  in  respect  to  profits.  The  de- 
cree, however,  will  charge  each  defendant  with  the  profits  which  he 
severally  derived,  instead  of  charging  both  jointly  for  $1,000. 


WoRSwicK  Manuf'o  Co.  et  al.  v.  City  op  ICansas  et  al. 
iOireuit  Court,  W.  D.  Missouri,  W.  D,    March  4,  1889.) 

1.  Patents  fob  Inventions— iNPMHGSaffBNT— Swinging  Hahness. 

The  third  claim  of  letters  patent  No.  171,190,  to  Edward  O.  Sullivan,  Decem- 
ber 14, 1875,  is  for  the  combination  with  the  harness  for  a  fire-engine,  etc.,  of 
a  device  for  suspending  the  harness  above  the  position  of  the  horse  when 
attached  to  the  apparatus.  The  collar,  which  is  an  open  one,  and  hames  at- 
tached to  it,  both  of  which  were  old,  and  the  inner  and  part  of  the  outer 
trace  only,  are  suspended.  The  specification  states  that  the  device  can  be  ap- 
plied to  an  apparatus  using  but  one  horse.  Various  persons  had  previously 
suspended  parts  of  the  harness  over  the  position  of  the  horse,  and  there  was 
evidence  that  the  collar  and  harness  had  been  so  suspended  with  other  parts. 
HM  that,  considering  the  prior  state  of  the  art,  the  device  described  m  let- 
ters patent  No.  830,320.  November  10.  1885,  to  George  0.  Hale,  which  has  for 
its  object  the  suspension  of  the  entire  harness,  is  not  an  infringement. 

9l  Same-— Pbesumftions  fkom  Issuance  of  Patent. 

The  rule  that  the  issuance  of  a  patent  is  presumptive  evidence  of  the  nov- 
elty and  usefulness  of  the  device  applies  in  favor  of  the  defendant  in  a  suit 
for  infringement  who  has  a  patent  for  his  device. 

8.  Same— Pbiob  Adjudications. 

A  prior  adjudication  of  a  federal  court  upon  the  validity  of  a  patent,  though 
entitled  to  respect  as  a  precedent  in  a  case  in  another  court  between  other 
parties  presenting  substantially  the  same  facts,  is  not  conclusive,  and  where 
the  defense  in  the  subseauent  case  is  placed  on  additional  grounds,  and  new 
and  important  facts  are  developed,  it  should  stand  on  its  merits. 

In  Equity. 

Bill  by  the  Worswick  Manufacturing  Company  and  Isaac  Kidd  against 
fhe  City  of  Kansas  and  George  C.  Hale,  to  restrain  the  infringement  of 
a  patent. 
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M.  D.  &  L.  L.  LeggOty  for  complaiimnts. 
W.  A.  Alderson^  for  defendants. 
Before  Brewer  and  Philips,  JJ. 

Philips,  J.  This  is  a  biU  in  equity,  oomplaining  of  an  alleged  in« 
fringement  by  respondents  of  patent  No.  171,190,  granted  to  Edward 
O.  Sullivan,  December  14,  1875,  and  assigned  to  complainants.  The 
issue  in  this  case  is  limited  to  the  third  claim  of  said  patent,  which  is 
as  follows: 

"The  combination,  with  the  harness  for  a  fire-engine  or  lilce  apparatus,  of 
a  device  for  suspending  said  harness  above  the  place  occupied  by  the  horse 
when  attached  to  the  apparatus,  substantially  as  and  for  the  purpose  set 
forth." 

This  double  harness,  in  combination,  consists  of  the  collar,  with  hames 
permanently  attached,  the  collar  opening  at  bottom,  &stening  with  a 
spring-lock  secured  to  the  lower  points  of  the  hames.  The  other  part 
of  the  harness  consists  of  an  outer  and  inner  trace,  back  strap,  belly- 
band,  and  breeching.  The  suspension  of  this  harness  over  the  place  oc- 
cupied by  the  horse  at  the  vehicle  is  effected  by  means  of  straps  sus- 
pended from  spring  barrels  secured  to  the  celling  above  the  front  part 
of  the  engine.  The  ends  of  these  straps  are  provided  with  catches, 
which  are  attached  to  the  hames  and  the  inner  part  of  the  harness  for 
suspending  them.  In  this  device  only  the  collar  and  hames  and  the 
inner  trace  are  suspended.  The  breeching  is  constructed  with  a  hinge, 
and  the  other  trace  is  in  two  parts,  the  first  secured  to  the  hames  and 
the  other  to  the  whiffletree,  so  that  the  trace  is  divided,  and  the  one  part 
and  the  breeching  are  carried  back  by  hand  and  laid  on  the  fore  part  of 
the  engine  or  vehicle;  and  in  harnessing  this  breeching  and  outer  trace 
are  likewise  brought  forward  by  hand,  and  the  two  parts  of  the  trace  at- 
tached. The  respondents  also  claim  under  patent  No.  330,320,  granted 
to  the  respondent  George  C.  Hale,  November  10,  1885,  which  relates  to 
improvements  in  such  swinging  harness,  and  has  also  for  its  object  the 
suspension  of  the  entire  harness  over  the  pole  of  a  fire-engine  or  like  ap- 
paratus, so  that  the  horses  can  readily  place  themselves  in  position  for 
hitching  without  obstruction  by  the  harness,  and  by  one  effort  to  de- 
tach the  harness  simultaneously  with  the  lowering  thereof  from  its  sus- 
pending frame.  By  this  method  the  entire  harness,  collar,  and  hames, 
and  breeching,  with  both  traces  attached  to  the  whiffletree,  are  suspended. 
The  harness  is  suspended  by  means  of  a  square  adjustable  frame  over  the 
point  of  elevation,  with  slotted  straps  extending  therefrom  to  the  harness, 
with  improved  snaps  for  seizing  the  different  parts  of  the  harness.  The 
two  front  suspending  cords  engage  the  middle  and  outside  terrets  or 
rings  of  the  collar,  thus  elevating  the  outside  of  the  collar,  and  holding 
the  sections  apart.  Like  cords  are  suspended  from  the  frame  for  sus- 
pending the  traces,  back  strap,  and  breeching,  whereby  the  whole  har- 
ness is  suspended,  and  the  horses  take  their  places  under  it,  and  the  en- 
tire harness  comes  down  on  them.  The  frame  is  suspended  in  proper 
position  by  means  of  cords  or  ropes  passing  over  pulleys,  connecting 


I 


Digitized  by 


Google 


W0R8WICK    HAKUF'o  GO.  V.  CTTY  OF  KANSAS.  241 

with  a  rod  extending  transversely  across  the  bars  on  the  ceiling,  and 
thence  by  cords  down  the  sides  of  the  wall  of  the  room,  connecting  with 
a  weight,  which  operates  automatically,  by  which  the  whole  process  of 
suspension  and  letting  down  the  harness  on  the  horses  is  accomplished. 
The  Hale  device  also  employs  the  opening  collar,  with  hames  attached; 
the  collar  working  on  a  rigid  hinge  at  the  top,  and  being  secured  at  the 
bottom  by  a  spring-lock,  different  in  its  construction  from  that  of  the 
Sullivan  patent.  In  the  Sullivan  device  the  fastenings  of  the  suspend- 
ing straps  are  detached  from  the  harness  by  the  driver,  after  taking  his 
seat  on  the  engine  or  vehicle,  by  reaching  a  ring  at  the  end  of  a  rope 
running  on  pulleys  above,  and  jerking  it.  In  the  Hale  device  the  sus- 
pending cords  are  detached  by  the  mere  movement  forward  of  the  horses. 
The  principal  propositions  insisted  on  by  the  defendants  are  substantially 
as  follows:  (1)  Iliat  the  invention  in  the  third  claim  of  the  Sullivan 
^patent  was  substantially  known  to  and  used  by  others  before  Sullivan's 
discovery;  and  because  of  the  history  of  the  art  the  third  claim  of  the 
Sullivan  patent  is  to  be  restricted  to  the  particular  devices  and  appara- 
tus described  in  his  letters  patent.  (2)  In  view  of  the  state  of  the  art 
no  invention  was  required  in  making  the  pretended  invention  and  com- 
bination described  in  the  said  third  claim.  (3)  The  third  daim  of  the 
Sullivan  patent  is  not  for  the  sam»  invention  covered  by  any  one  of  the 
five  claims  in  Sullivan's  original  application,  and  that  the  said  third 
claim  was  granted  in  violation  of  rule  11  of  the  patent-office,  and  is  there- 
fore void.  (4)  The  Sullivan  patent,  particularly  the  third  claim,  is  void 
on  the  ground  of  ambiguity 

We  are  met  at  the  threshold  of  this  discussion  with  the  suggestion 
that  the  validity  and  priority  of  the  Sullivan  invention  has  been  adjudi- 
cated in  complainants'  £avor  in  the  case  of  Marmfacturing  Co.  v.  (Xty  of 
Buffalo y  reported  in  20  Fed.  Rep.  126.  It  requires  no  citation  of  au- 
thorities to  the  proposition  that  that  adjudication  constitutes  no  estop- 
pel. The  respondents  were  not  parties  to  that  litigation,  nor  do  they 
sustain  thp  relation  of  privies  to  the  city  of  Buffalo.  The  only  consid- 
eration to  which  that  decision  is  entitled,  aside  from  the  recognized  abil- 
ity of  the  judge,  re3ts  upon  the  comity  between  courts.  The  broadest 
application  that  can  possibly  be  claimed  for  this  principle  is  that  the 
decision  of  courts  of  co-ordinate  jurisdiction  upon  the  same  subject-mat- 
ter of  controversy  is  entitled  to  high  respect  as  a  precedent,  when  the 
subsequent  case  presents  substantially  the  same  state  of  facts.  The 
former  case  is  not  conclusive.  After  giving  due  weight  to  all  prior  ad- 
judications, the  question  of  infringement  of  a  patent  is  stiU  to  be  deter- 
mined in  each  particular  case  as  it  arises  on  the  evidence  adduced. 
Manufacturing  Co.  v.  Judd,  28  Fed.  Rep.  621;  Blake  v.  Robertson,  6  0. 
G.  297.  Where  the  facts  in  evidence  are  materially  different,  a  decision 
of  the  supreme  court  itself  sustaining  a  patent  may  not  be  followed  in  a 
suit  between  other  parties.  Kirby  v.  Manufacturing  Co.,  10  Blatchf. 
307.  A  comparison  of  the  pleadings  and  evidence  in  the  Buffalo  Case 
with  these  in  the  pending  case,  satisfies  us  that  the  questions  of  fact  as 
well  as  law  to  be  considered  and  determined  here  are  materially  differ- 
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eiit.  The  defense  is  not  only  placed  on  new  and  additional  grounds, 
but  new  and  important  facts  have  been  developed  ancl  presented.  The 
case,  therefore,  must  stand  on  its  own  merits. 

That  the  third  claim  applies  to  a  single  as  well  as  double  harness  sus- 
pension the  complainants  are  in  no  position  to  deny.  In  paragraph 
commencing  on  line  13  of  the  second  page  of  the  printed  specification 
of  the  Sullivan  patent  it  is  stated  that "  the  same  arrangement  of  harness 
can  be  readily  applied  to  a  hose-cart  or  other  apparatus  using  one  horse." 
It  also  states  that  the  parts  will  be  connected  with  the  shafts.  And  this 
is  the  construction  placed  by  the  complainants  on  the  patent.  In  their 
circular  letter,  in  evidence,  commending  this  device  to  the  public,  they 
say: 

*'This  Sullivan  patent  broadly  covers  and  includes  all  and  any  method  of 
suspending  a  harness  over  the  place  where  it  is  designed  to  be  put  upon  a 
horse." 

This  circular  letter  has  for  its  frontispiece  the  cut  of  a  single  set  of  har- 
ness in  suspension.  It  must  therefore  follow  that,  if  a  single  set  of  harness 
was  suspended  and  used  on  substantially  the  same  principle  prior  to  the 
application  of  the  Sullivan  patent,  the  novelty  of  the  third  claim  in  is- 
sue would  be  broken,  and  the  Sullivan  patent  must  be  restricted  to  the 
particular  device  expressed  in  it.  The  &T»i  inquiry  in  this  connection 
is,  what  was  the  state  of  the  art  anterior  to  the  Sullivan  patent  of  1875, 
respecting  the  suspension  of  a  single  set  of  harness  ?  Respondents  have 
taken  a  large  amount  of  evidence,  with  photographs,  cuts,  and  exhibits, 
presenting  in  detail  the  extent  of  efforts  in  this  direction,  at  various 
times  and  places  prior  to  1875.     We  will  notice  the  principal  instances. 

Gevdandy  Ohio,  It  appears  from  stipulation  of  counsel  that  in  the 
stables  of  the  Hughes'  Brewing  Company,  at  this  city,  in  1873,  there 
was  one  set  of  double  harness  suspended  over  the  horses.  After  the 
horses  were  unhitched  from  the  vehicle,  and  thereby  separated  from 
each  other,  each  horse,  having  his  own  harness  on,  went  to  his  stall, 
where  the  bridle  and  collar  were  removed  in  the  usual  manner,  And  hung 
upon  brackets.  The  balance  of  the  harness  was  raised  from  each  horse 
separately,  and  held  suspended  in  that  position  ready  for  replacing  on 
the  horse  as  he  stood  in  his  stall.  Over  each  horse  there  was  secured  to 
the  ceiling  or  rafters  above,  two  pulleys,  one  over  the  front  of  the  horse 
single,  and  the  one  over  the  rear  double,  through  which  there  passed  a 
rope,  to  the  end  of  which,  coming  in  contact  with  the  harness,  were  at- 
tached two  snaps.  In  suspending  the  harness  said  snaps  were  fastened 
thereto  as  follows:  One  snap  in  the  top  breeching  ring,  the  other  in  the 
top  hame-strap  of  the  back-band.  When  said  snaps  were  so  secured  to 
the  harness,  the  rope  was  drawn,  and  the  harness  was  raised  up  over  the 
horse,  and  the  rope  secured  to  a  pin  in  the  post.  A  photographic  view 
of  this  harness  in  suspense  is  in  evidence.  By  releasing  the  rope  from 
the  pin  the  harness  was  lowered  onto  the  horse.  The  harness  has  thus 
been  used  in  suspension  in  this  stable  ever  since.  Said  harness  was  of 
such  unusual  weight  that  the  men  complained  of  handling  it  in  the 
usual  way,  and  this  led  to  the  invention  of  the  said  device  for  suspend- 
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ing  and  lowering  it  by  means  of  said  pullej'S.  The  original  hooks,  pul- 
leys, and  snaps  used  in  this  device  are  presented  in  court.  This  use  at 
this  stable  was  public,  and  well  known. 

The  Allegheny  (My  device.  It  is  stipulated  between  the  parties  hereto 
that  as  early  as  1871  there  was  and  has  been  used  up  to  1879  a  device 
by  which  the  harness,  with  the  shafts  or  thills  attached,  waa  suspended 
over  the  horse  without  the  suspension  of  the  collar.  Said  device  con- 
sisted of  two  pulleys, — one  secured  to  the  ceiling  immediately  over  the 
shafts  of  the  carriage,  and  the  other  to  the  ceiling  at  its  junction  with 
the  side  of  the  room,  and  to  the  front  of  the  carriage.  Through  these 
pulleys  was  placed  a  rope,  one  end  of  which,  with  a  hook  or  snap 
thereto  attached,  descended  from  the  pulleys  over  the  shafts  of  the  car- 
riage, while  the  other  end  of  the  rope  hung  from  the  other  pulley  down  the 
side  of  the  room,  entering  the  cellar  or  basement  of  the  building  through 
a  hole  in  the  floor,  and  then  being  secured  to  a  balance  weight.  That 
when  the  horse  was  attached  to  the  hose-carriage,  and  it  was  desired  to 
unhitch  him  therefrom,  the  lines  were  unsnapped  and  the  traces  un- 
snapped  from  the  ham^s.  Then  the  end  of  the  rope  with  the  snap  hang- 
ing from  the  pulley  over  the  shafts  of  the  carriage  was  secured  to  the 
check-rein  hook  on  the  saddle  or  back-band  of  the  harness,  and  all  of  the 
harness,  with  the  shafts,  was  pulled  up  and  suspended  over  the  position 
to  be  taken  by  the  horse  when  he  was  to  be  harnessed  to  the  carriage, 
except  the  part  of  the  harness  named,  aforesaid,  to-wit,  the  bridle, 
hames,  and  collar.  When  the  horse  entered .  his  stall,  the  collar  and 
hames  were  raised  from  his  neck,  and  he  was  relieved  of  the  weight 
thereof  by  means  of  a  pulley  secured  to  the  ceiling  over  the  stall,  through 
which  there  was  a  rope,  having  at  one  end  a  snap,  which  was  secured  to 
the  collar  and  hames;  at  the  other  end  a  balance  weight.  When  there 
was  an  alarm  of  fire,  the  horse  starting  from'  his  stall,  detached  said 
last-named  snap  from  the  collar  ^nd  hames,  and,  taking  his  position  at 
the  hose-carriage,  the  shafts  and  harness  as  aforesaid  suspended  were 
pulled  down,  and  the  harness  fell  in  place  on  him.  Then  the  girth  was 
secured,  the  traces  snapped  to  the  hames,  and  the  lines  to  the  bit-rings, 
and  everything  was  ready  to  run.  Extensive  notices  of  this  suspended 
harness  were  published  in  the  various  Pittsburgh  papers  at  various  dates 
in  1871.  From  this  description,  and  the  photographic  exhibit,  it  is  fip- 
parent  that  the  entire  set  of  harness,  excepting  collar  and  hames,  was 
suspended  on  substantially  the  same  principle  as  that  involved  in  the 
Sullivan  patent,  and  even  the  collar  and  hames  by  means  of  a  pulley 
were  so  suspended  as  to  relieve  the  horse's  neck  from  their  weight;  and, 
had  the  collar  been  open  at  the  bottom,  it  would  have  presented  a  case 
of  the  whole  combination.  But  for  the  latter  device  no  patent  could 
have  been  obtained,  for  the  reason  that  the  open  collar  and  hames  device 
had  long  prior  thereto  been  discovered,  and  patents  of  invention  issued 
therefor  to  other  parties. 

Dr.  B,  F.  Whitney,  The  evidence  shows  that  Dr.  Whitney,  a  practic- 
ing physician  at  Loudon ville,  Ohio,  prior  to  1860,  and  at  Mansfield, 
Ohio,  between  1863  and  1868,  used  a  device  by  which  he  suspended  the 
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harness  and  shafts  of  the  vehicle  employed  in  his  practice.  The  photo- 
graphic view  of  this  device,  in  evidence,  shows  the  complete  suspension 
of  the  harness,  with  the  shafts,  hy  means  of  pulleys  hung,  from  the  ceiling 
with  weights  attached  at  the  ends  of  the  rope.  The  tugs  were  left  attached 
to  the  vehicle,  and  by  the  device  the  harness  was  completely  drawn  oflf  the 
horse,  and  held  in  suspense  over  him,  as  also  the  thills.  He  employed  one 
or  two  hooks.  The  witness  states:  ''I  threw  the  collar  and  hames  back 
on  the  hooks,  and  hooked  the  hooks  into  the  terret  behind.  I  backed 
the  horse  sometimes;  sometimes  I  drove  the  horse  into  the  stable,  and 
raised  the  harness  up,  and  dropped  it  on  the  horse.  The  rigging  I  had 
to  support  the  horse's  collar  separated  the  harness  so  that  it  would  fall 
on  the  horse's  back,  and  the  harness  was  kept  apart.  I  just  took  hold 
of  the  weights  and  pulled  them  up,  and  let  the  harness  come  down  on 
the  horse's  back,"  He  used  a  heavy  wire,  bent,  by  which  he  attached 
the  rope  to  the  back-band  or  saddle.  "  The  wire  was  suspended  by  a 
rope  through  the  pulley,  one  end  of  the  wire  hooked  iiito  the  terrets 
or  saddle  rings,  and  the  hames  were  laid  over  the  other  end  of  the  wire.  • 
The  wire  represented  in  the  drawing  held  the  collar  hames  apart  from 
the  saddle  or  back-band."  This  witness  testified  that  the  collar  was  at- 
tached to  the  hames  in  a  single  harness,  and  the  hames  were  secured  to 
the  collar  by  a  loop  or  buckle  on  each  hame.  The  collar  was  open  at 
the  bottom,  "After  unbuckling  there  were  two  straps  that  buckled  on 
top  of  the  collar,  and  a  wide  strap  at  the  bottom,  holding  the  collar 
and  hames  together.  Unhitch  that  strap  at  the  bottom  of  the  hames, 
then  raise  the  collar  and  hames  together."  This  was  at  LoudonviUe. 
Later,  at  Mansfield,  the  witness  testified  to  the  use  of  a  double  harqess 
suspended  in  the  same  manner,  and  with  the  employment  of  additional 
pulleys,  one  on  either  side.  For  the  single  harness  he  there  used  a 
breast-strap  in  lieu  of  collar  and  hames,  which  was  fastened  with  a  buckle 
which  was  unbuckled  before  suspending.  By  his  device,  he  testified  it 
was  much  more  convenient  and  rapid  in  harnessing  and  unharnessing, 
especially  at  night,  and  it  kept  the  harness  in  better  condition.  While 
it  is  to  be  conceded  that  the  evidence  as  to  the  employment  of  double 
harness  by  Dr.  Whitney  is  not  satisfactory,  yet  we  can  discover  no  rea- 
sonable ground  for  discrediting  his  testimony  as  to  the  suspension  of  an 
entire  set  of  single  harness,  as  stated  by  him.  He  is  sustained  by  other 
evidence  as  to  the  principal  fact  of  suspending  a  single  harness  by  pulleys, 
and  letting  it  down  on  the  horse  by  the  same  means. 

St.  Joseph,  Mo.  The  evidence  strongly  tends  to  show  that  as  early  as 
1871  a  device  was  in  use  by  the  fire  company  of  this  city  for  suspend- 
ing an  entire  set  of  single  harness,  and  also  the  collar  and  hames.  The 
manner  of  this  suspension  is  described  by  the  principal  witness,  as  fol- 
lows: A  string  was  tied  to  each  side  of  the  collar.  There  was  also  a 
string  tied  to  each  side  of  the  back-band  or  saddle,  and  a  string  tied  to 
the  center  of  the  breeching.  These  strings  extended  to  the  ceiling;  mak- 
ing, in  all,  five  strings.  The  traces  were  left  fastened  to  the  single-tree,  * 
and  when  the  harness  was  suspended  the  shafts  were  also  elevated  with 
it;  and,  when  ready  for  the  run,  the  horse  was  placed  under  the  harness, 
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{be  open  collar  and  hames  held  in  suspense  were  pulled  down  on  the 
horse's  neck,  and  fastened  by  means  of  an  iron  catch;  one  man  grabbed 
the  shafts  and  hose-reel,  pulled  that  down,  breaking  the  strings,  and  fast- 
ening the  belly-band  underneath  the  horse.  The  shafts  were  not  pulled 
from  the  shaft  rings  or  holders  attached  to  the  back-band.  The  strings 
used  for  suspending  the  harness  were  heavy  twine,  with  a  piece  of  cotton 
string  tied  to  the  end  of  it,  and  when  the  harness  was  pulled  down  this 
cotton  string  was  broken;  that  is,  that  part  attached  to  the  harness. 
When  returned  to  the  engine-house,  to  unfasten  the  horse  he  was  driven 
under  the  point  of  suspension  of  the  harness,  the  lines  were  unfastened 
from  the  bit,  the  hames  unclasped  at  the  bottom,  the  cotton  string  re- 
attached to  the  harness  and  the  twine  strings,  and  the  horse  led  out. 
The  weight  of  the  hose-carriage  dropping  to  the  rear  elevated  the  shafts. 
Exhibit  is  made  here  in  court  of  the  open  collar,  with  hame  attached, 
and  the  clasp  fastening  the  hames  used  by  this  company.  These  devices 
were  used  for  some  time  by  this  company;  after  that  they  laid  the  har- 
ness on  top  of  the  shafts.  The  advantages  of  the  device  above  detailed 
were  quickness  in  getting  the  horse  harnessed,  the  preventing  of  the  chaf- 
ing of  the  horse  by  wear  of  the  harness,  and  giving  him  better  rest  in 
the  stall.  It  is  true  that  some  countervailing  evidence  was  introduced 
by  the  complainants.  At  best  it  is  of  but  a  negative  character, — ^that 
certain  witnesses,  with  favorable  opportunities,  did  not  see  the  collar 
and  hames  thus  suspended;  but  the  overwhelming  weight  of  the  evidence 
supports  the  fact  that  the  harness  and  collar  and  hames  were  suspended. 
This  evidence  is  detailed  by  a  number  of  unimpeached  witnesses  with  a 
circumstantiality  of  statement  that  can  leave  no  reasonable  doubt  of  their 
truth  in  any  impartial  mind. 

LouisviUe,  Ky.  Evidence  respecting  a  similarity  of  the  device  used  at 
this  place  as  early  as  1872  was  presented  on  the  trial  of  the  Buffalo  Oaae. 
Of  this  Judge  Coxs  in  his  opinion  in  that  case  observes: 

''There  was  also  evidence  tending  to  show  that  in  1872,  at  Louisville,  the 
harness  of  a  hose-cart  was  suspended  by  a  rope  and  pulley  from  the  ceiling, 
and  that  the  collar  was  hinged  and  was  fastened  by  a  snap  or  spring-lock  at 
the  bottom.  No  witness  was  called  who  recollected  seeing  a  harness  for 
fire-engines  suspended  prior  to  the  date  of  the  patent.  But,  if  not  discred- 
ited, the  evidence  relating  to  the  Louisville  apparatus  would  certainly  have 
the  effect  of  restricting  the  claim  within  exceiedingly  narrow  limits.  The 
complainants  have,  however,  succeeded  in  showing  that  there  may  well  be 
a  mistake  both  as  to  the  time  when  and  the  manner  in  which  the  harness  was 
suspended  at  Louisville." 

Had  the  evidence  now  presented  touching  this  issue  been  before  that 
court  it  is  inconceivable  to  us  that  such  a  conclusion  could  have  been 
reached.  Much  additional  evidence  is  now  presented,  with  an  array  of 
facts  and  circumstances  tending  to  establish  a  similar  suspension  of  har- 
ness which  we  can  find  no  reasonable  grounds  for  discrediting.  To  dis- 
credit it  would  be  to  violently  attribute  bold  peijury  to  a  large  number 
of  witnesses  whose  veracity  we  discover  no  sufficient  reason  for  assailing. 
There  are  at  least  a  dozen  witnesses  to  this  issue  on  behalf  of  respond- 
ents, while  some  of  the  witnesses  introduced  by  the  complainants  have 
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testified  to  the  suspension  of  the  harness.  The  only  evidence  of  any 
corrupt  tampering  with  witnesses  was  not  on  the  part  of  the  respondents. 
At  the  taking  of  depositions  at  this  place,  a  model  of  the  alleged  device, 
since  constructed,  was  produced,  as  also  before  this  court,  which,  if 
proximately  representing  the  fact,  clearly  demonstrates  that  in  respect 
of  a  single-harness  suspension  the  device  of  Sullivan  was  anticipated. 
The  inventor  of  this  device  was  one  Thomas  Pendigrast,  connected  with 
the  fire  department  at  that  time.  The  character  of  this  witness  is  as- 
sailed by  complainants'  counsel  with  severe  invective;  but  we  fail  to  find 
any  of  the  ordinary  methods  resorted  to  in  evidence  to  discredit  his  tes- 
timony, aside  from  the  fact  that  the  witness  was  under  the  influence  of 
an  impression,  in  ignorance  of  the  statutory  limitation  which  would  pre- 
clude the  realization  of  any  such  expectation,  that,  if  complainants  should 
fail,  he  might  be  in  a  position  yet  to  advance  his  claim  to  a  patent  as 
the  original  inventor.  We  may  eliminate  from  this  evidence  the  state- 
ments of  this  witness  wherein  they  are  not  essentially  corroborated,  and 
the  evidence  will  establish,  so  far  as  human  testimony  can  be  relied  upon 
in  any  business  affair,  that  there  was  in  use  in  the  city  of  Louisville, 
about  the  year  1872,  a  complete  suspension  of  a  harness  in  combination 
with  a  fire  hose-cart,  so  similar  in  principle  to  the  third  claim  of  the  Sul- 
livan patent  as  to  constitute  it  an  anticipation  of  the  invention  of  such 
suspension.  The  expert  testimony,  by  a  decided  weight,  is  that  such  a 
device  as  claimed  to  have  been  used  at  Louisville  is  clearly  covered  by 
the  third  claim  of  the  Sullivan  patent,  and  the  reasons  assigned  therefor 
are  incontrovertible.  The  resistance  made  to  this  proof  by  the  com- 
plainants is  an  implied  admission  of  its  damaging  efiect  upon  their  claim. 
"The  exceedingly  narrow  limits,"  alluded  to  in  the  opinion  of  Judge 
CoxB,  to  which  the  Louisville  device  would  reduce  the  third  claim  of  the 
Sullivan  patent,  would  be  to  restrict  it  to  the  mere  improvements  made  in 
the  mechanical  contrivances  by  which  greater  convenience  in  suspending 
and  celerity  in  harnessing  are  attained.  The  very  utmost  that  can  be 
claimed  under  the  countervailing  evidence  offered  by  complainants  re- 
specting the  Louisville  device  is  that  it  is  calculated  to  create  a  reasona- 
ble doubt  in  the  nbind  of  the  court  as  to  its  completeness.  The  general 
rule  is  that  the  issuance  of  a  patent  is  presumptive  evidence  of  the  nov- 
elty and  utility  of  the  device;  and  it  devolves  upon  him,  who  defends 
upon  the  ground  of  an  anterior  discovery  and  use  to  show  it  by  such  con- 
vincing proof  "  that  the  court  can  say  without  hesitancy  that  the  allega- 
tions of  the  answer  are  true."  As  applied  to  the  Buffalo  Case,  this  rule 
was  properly  invoked,  because  the  city  of  Buffalo  did  not  claim  to  be 
acting  under  the  authority  of  a  patent  conceded  to  it  by  the  government; 
whereas,  in  this  case,  the  respondents  claim  to  be  acting  under  a  patent 
granted  to  the  respondent  George  C.  Hale, — patent  No.  330,320.  In  a 
controversy  between  two  such  patentees  the  above  rule  does  not  apply 
further  than  that  the  complainant  in  making  out  a  prvnm  facie  case  may 
stop  after  putting  in  evidence  his  patent.  The  rule  in  question  rests 
upon  the  fundamental  postulate  that  by  the  act  of  granting  the  patent 
the  department  officials  adjudge  that  there  exiais, prima  fade,  a  patenta- 
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We  device  possessing  novelty  and  utility.  Its  origin  is  discussed  in 
Coming  v.  Burden,  16  How.  271.  The  rule  being  founded  on  the  fact  that 
the  patent  was  issued  after  due  inquisition  made  by  skillful  and  sworn 
public  officers,  Grier,  J.,  says: 

"And,  if  so,  it  is  not  easy  to  perceive  why  the  defendant,  who  used  a  pat- 
ented machine,  should  not  have  the  benefit  of  a  like  presumption  in  his  favor, 
arising  from  a  like  investigation  of  the  originality  of  his  invention,  and  the 
judgment  of  public  officers  that  his  machine  is  new,  and  not  an  infringement 
of  the  patent  previously  granted  to  the  plaintiff.  *  *  *  It  is  true,  tlie 
mere  question  of  originality  or  infringement  generally  turns  on  the  testimony 
of  the  witnesses  produced  on  the  trial ;  but  if  the  plaintiff's  patent  in  a  doubt- 
ful case  may  have  some  weight  in  turning  the  scale  in  his  favor,  it  is  but  just 
that  the  defendant  should. have  the  same  benefit  from  his;  valeat  qtiantum 
valeat.  The  parties  should  contend  on  an  equal  field,  and  be  allowed  to  use 
the  same  weapons. " 

The  claim  of  the^Ix)uisville  device  was,  substantially,  by  suspending 
the  harness  over  the  reel  or  hose-cart  by  rope  and  pulley  and  balance 
weight  fasteped  in  the  ring  of  the  saddle,  released  by  rope  fastened  to 
the  wall,  with  a  pin  through  this  rope  in  the  ring  of  the  saddle,  and  an 
open  collar  at  the  bottom,  with  a  hame  attached.  The  shafts  were  ele- 
vated with  the  harness.  That  the  harness  proper  was  thus  suspended 
and  used  for  a  considerable  length  of  time  is  established  by  an  over- 
whelming weight  of  evidence,  supported  by  several  of  the  witnesses  in- 
troduced by  the  complainants.  In  fact,  the  only  debatable  ground  of 
controversy  on  this  evidence  is  as  to  whether  the  collar,  opening  at  the 
bottom,  with  hames  attached,  was  suspended  in  combination  with  the 
harness.  The  evidence,  we  think,  establishes  such  combination.  But 
if  it  be  conceded  that  the  collar  and  hames  were  not  thus  suspended  in 
conjunction  with  the  harness  at  Louisville,  would  this  fact  alone  defeat 
the  defenses?  As  already  stated,  the  evidence  incontestibly  shows  that 
at  the  grant  of  his  letters  patent  Sullivan  was  not  entitled  to  assert  the 
claim  of  novelty  for  the  invention  of  such  open  collar  with  hames  at- 
tached; for  this  claim,  set  up  in  his  original  application,  was  rejected 
by  the  commissioner,  for  the  reason  that  it  had  been  anticipated.  The 
utmost,  therefore,  that  can  be  predicated  of  his  third  claim,  on  the  score 
of  novelty  in  this  particular,  is  a  device  for  suspending  the  harness  in 
combination  with  the  collar  and  hames.  This  Dr.  Whitney  testifies  to 
having  done;  and  both  collar  and  hames  were  suspended  at  St.  Joseph. 
And  if  this  evidence  were  rejected,  the  question  arises,  was  the  act  of  the 
simultaneous  suspension  in  combination  patentable  as  an  original  inven- 
tion? "  The  law  means,  by  invention,  not  maturity.  It  must  be  the  idea 
struck  out,  the  brilliant  thought  obtained,  the  great  improvement  in  em- 
bryo. He  must  have  that;  but  if  he  has  that,  he  may  be  years  improving  it 
— maturing  it.  Itmay  require  half  a  life.  *  *  *  But  the  period  when 
he  strikes  out  the  plan,  *  *  *  that  is  the  time  of  the  invention, — that 
is  the  time  when  the  discovery  occurs."  Adama  v.  Edwards^  1  Fish.  Pat. 
Cas.  1.  Merely  improving  the  conception  of  another  by  change  in  form, 
proportion,  or  degree  is  not  such  an  invention  as  will  sustain  a  patent. 
ThebercUh  v.  Harness  Trimming  Co.,  15  Fed.  Rep.  246.     A  device  which 
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is  merdy  the  result  of  mechanical  skill  is  not  patentable.  So,  where  an 
article  exists  in  a  given  form,  and  applied  to  a  given  use,  and  is  taken 
in  substantially  the  same  form  and  applied  to  an  analogous  use,  so  as  to 
make  a  case  of  mere  double  use,  there  is  no  invention.  Orandal  v.  Wai- 
tera,  9  Fed.  Rep.  659.  So  it  is  said  that  ^4n  order  to  ascertain  and  de- 
termine whether  the  change  in  the  arrangement  and  construction  of  an 
existing  machine  is  to  be  considered  as  a  substantial  change  or  not,  you 
must  ascertain  and  determine  whether  the  change  is  the  result  of  me- 
chanical skill  worked  out  by  mechanical  devices, — of  a  knowledge  that 
belongs  to  that  department  of  labor, — or  whether  the  change  is  the  result 
of  mind,  or  genius  of  invention,  in  which  you  discover  something  more 
than  mere  mechanical  skill  and  ingenuity.  A  change  in  the  arrange- 
ment and  construction  is  not  substantial,  unless  you  find  embodied  in  it, 
over  and  beyond  the  skill  of  the  mechanic,  that  inventive  element  of  the 
mind  which  is  to  be  found  in  every  machine  or  improvement  that  is  the 
proper  subject  of  a  patent."  Tatham  v.  Le  Boy^  2  Blatchf.  474.  So 
Mr.  Justice  Story,  in  Bean  v.  SmMwood^  2  Story,  408,  said: 

"Now,  I  take  it  to  be  clear  that  a  machine,  or  apparatus,  or  other  mechan- 
ical contrivance,  in  order  to  give  the  party  a  claim  to  a  patent  therefor,  must 
in  itself  be  substantially  new.  If  it  is  old,  and  well  known,  and  applied  only 
to  a  new  purpose,  that  does  not  make  it  patentable.  '* 

So,  in  Haile»  v.  Van  Wormer^  20  Wall.  863-868,  Mr.  Justice  Strong 
said: 

'*  All  the  devices  of  which  the  alleged  combination  is  made  are  confessedly 
old.  No  claim  is  made  for  any  one  of  them  singly,  as  an  independent  inven- 
tion. It  must  be  conceded  that  a  new  combination,  if  It  prodncies  new  and  use- 
ful results,  is  patentable,  though  all  the  constituents  of  the  combination  were 
well  known,  and  in  common  use,  before  the  combination  was  made.  But  the 
result  must  be  a  product  of  the  combination,  and  not  a  mere  aggregate  of  sev- 
eral results,  each  the  complete  product  of  one  of  the  combined  elements.  Com- 
bined results  are  not  necessarily  a  novel  result,  nor  are  they  an  old  result  ob- 
taizled  in  a  new  and  improved  manner.  Merely  bringing  old  devices  into  jux- 
taposition, and  there  allowing  each  to  work  out  its  own  effect,  without  the 
production  of  something  novel,  is  not  invention. " 

See  recent  decision  of  Thayeb,  J.,  in  Brinkerhoffv,  Aloe,  46  O.  G.  838- 
341,  37  Fed.  Rep.  92. 

The  expert  witness  Cowles  testified  that  it  would  not  require  an  inven- 
tion to  raise  the  collar  and  hames  with  the  harness. 

**When  provision  is  made  for  raising  the  harness,  as  shown  in  Photographic 
Exhibit  A,  to  attach  an  additional  matter  would  not  be  inventable.  It  would 
require  some  mechanical  change  to  do  this  in  this  case.  But  as  I  understand 
the  Sullivan  patent  in  the  third  claim,  he  does  not  claim  the  dividing  of  the  col- 
lar at  the  breast  or  throat,  and  attaching  the  hames  thereto.-  The  point  of 
the  third  claim  is  the  combination  of  a  device  with  the  harness  for  a  fire-engine, 
or  of  a  like  apparatus,  for  suspending  the  harness  above  the  place  occupied  by 
the  horse;  that  is,  in  this  claim  he  has  provided  a  way  and  means  for  raising 
the  harness,  and  suspending  it.  Now,  when  Photographic  Exhibit  A  pointed 
out  the  way  for  suspending  the  harness,  as  it  does,  it  accomplishes  what  is 
claimed  in  the  third  claim.  It  employs  substantially  the  same  means  to  do  the 
act  of  suspending,  and  employs  them  substantially  the  same  way.  To  add 
more  or  less  to  what  it  raises  would  not  require  invention, — ^that  is,  so  far  as 
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accomplishing  the  act  of  raising  or  suspending.  It  might  require  modification 
or  change  to  prepare  the  harness  to  be  raised,  but  this  is  not  the  object  of  the 
third  claim.    Tlmt  is  provided  for  by  other  claims.*' 

The  witness  Robertson,  whose  reputation  as  an  expert  in  such  matters 
gives  him  great  .respect,  testifies  that  there  was  nothing  whatever  in  the 
third  claim  which  limited  it  to  a  device  of  a  suspension  "supporting  the 
collar  as  well  as  the  saddle  and  breeching."  The  criticism  made  by  this 
witness  upon  the  evidence  of  the  witness  Knight,  who  testified  as  an  ex- 
pert on  the  part  of  complainants,  is  so  pertinent  and  sensible  as  to  justify 
its  presentation  in  this  connection.     He  says: 

'^Mr.  Knight  takes  the  ground  that  the  third  claim  is  for  a  combination  of 
two  elements;  but,  knowing  that  the  combination  of  those  elements  is  an 
old  one,  he  takes  the  ground  that  the  elements  must  have  structural  peculiar- 
ities to  adi^t  them  to  work  together;  but  he  fails  entirely  to  show  what  these 
structural  peculiarities  are.  Instead  of  this,  he  states  that  the  harness  must 
be  such  as  is  adapted  to  be  used  with  a  suspension  device,  and  that  a  suspen- 
sion device  must  be  adapted  to  the  use  of  the  harness.  In  trying  to  explain 
the  third  claim  on  his  theory,  the  witness  Knight  brought  into  it,  by  mere  im- 
plication, structural  peculiarities  which  he  could  not  define,  and  which  are  not 
referred  to  in  the  claim  itself.  He  admits  that  a  claim  for  an  old  combination, 
which  depends  upon  structural  peculiarities  to  make  it  valid,  should  have  such 
peculiarities  specifically  named  in  it;  but  no  such  peculiarities  are  pointed  out 
in  the  third  claim,  and  it  is  Impossible  to  ascertain  from  his  testimony  what 
the  structural  peculiarities  referred  to  are." 

In  the  opinion  of  this  witness,  any  one  who  desired  to  build  a  device 
for  suspending  a  harness  on  the  principle  previously  used  by  Dr.  Whit- 
ney, or  at  Allegheny  City,  Louisville,  or  St.  Joseph,  could  not  possibly 
teU  from  this  construction  of  Sullivan's  third  daim  whether  or  not  he 
was  infringing  it.  Nor  could  any  court  tell  whether  he  was  using  the 
structural  peculiarities  referred  to  by  Knight,  or  only  using  what  had 
been  known  before  the  Sullivan  invention.  ''As  a  matter  of  fact  the  only 
structural  peculiarities  shown  in  Sullivan's  patent  are  those  covered  by 
the  first  and  second  claims  [thereof,]  and  which  are  not  used  by  the  de- 
fendants, if  they  use  the  Hale  patent."  In  short,  the  position  taken  by 
the  complainants  in  this  controversy  can  only  be  maintained  upon  the 
theory  that  sny  suspension  of  any  part  of  the  entire  harness  by  ropes  or 
straps  and  pulleys  over  the  horae,  so  as  to  be  let  down  upon  him  in  posi- 
tion at  the  pole,  would  be  an  infringement  of  the  Sullivan  patent.  For^ 
as  already  shown,  the  Sullivan  device  does  not  accomplish  the  complete 
suspension  of  the  entire  double  harness,  as  does  the  Hale  device.  The 
very  attitude  of  the  complainants  is  that  the  suspension  of  additional  pafts, 
though  by  different  appliances  and  mechanical  structure  in  the  suspend- 
ing machinery,  is  hut  the  application  of  the  already  discovered  idea  of 
such  suspension.  In  view  of  what  had  preceded,  we  do  not  attach  so 
much  importance  as  do  the  learned  counsel  for  complainants  to  the  fact 
that  as  a  result  of  the  Sullivan  device  the  facilities  for  harnessing  horses 
have  been  greatly  increased,  and  the  time  occupied  in  reaching  confla- 
grations materially  lessened.  For  any  such  improvements  on  the  prior 
known  methods  Sullivan  was  entitled  to  a  patent;  but  it  does  not  follow 
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that  such  improvements  give  him  a  claim  as  the  inventor  of  the  idea  for 
such  suspending  harness,  so  as  to  exclude  others  from  employing  any 
method  of  suspension  without  using  his  improvements.  "The  prior  ma- 
chine may  have  been  inferior  to  the  subsequent  one,  and  may  not  have 
performed  its  work  so  well,  but  so  long  as  it  is  substantially  the  same, 
and  was  a  perfected  invention,  it  anticipates  the  latter."  Curt.  Pat.  §  87a. 
While  the  fact  may  be  conceded  that  the  improvement  made  by  Sulli- 
van is  so  superior  to  any  of  its  character  which  had  preceded  it  that  no 
one  using  it  would  return  to  the  older  methods,  this  does  not  necessarily 
establish  the  material  fact  of  the  novelty  in  principle  of  the  Sullivan 
device.  There  are  almost  innumerable  improvements  in  the  application 
of  old  devices  and  discoveries  in  mechanical  art  which  no  one  would  will- 
ingly surrender  for  their  predecessors,  yet  no  claim  could  be  set  up  for 
the  latter  beyond  their  improvement  upon  the  conception  and  applica- 
tion which  had  preceded  it.  Manifestly  no  one  would  exchange  for  prac- 
tical use  the  Hale  devices  for  suspending  harness  and  harnessing  the 
horses  for  Sullivan's.  The  superiority  of  the  Hale  method  and  appliances, 
in  most  important  particulars,  was  virtually  conceded  at  the  hearing. 

The  history  of  Sullivan's  application  for  his  patent  shows  that  his  as- 
sertion of  a  prior  right  in  the  field  of  invention  for  a  suspended  harness, 
per  86,  is  an  after-thought.  In  his  application  he  merely  stated:  **That 
your  petitioner  has  invented  an  improved  harness  for  fire-engines  and 
other  apparatus."  The  statute  (Rev.  St.  §  4892)  requires  that  such  ap- 
plications shall  be  accompanied  by  the  oath  of  the  applicant  that  he 
verily  believes  himself  to  be  the  original  inventor  or  discoverer  of  the  art 
for  which  he  solicits  a  patent,  and  that  he  does  not  know,  and  does  not 
believe,  that  the  same  was  ever  before  known  or  used.  This  oath  is  an 
essential  prerequisite  to  the  exercise  of  jurisdiction  on  the  application 
by  the  commissioner;  and  the  courts  assign  the  making  of  this  oath  as  a 
part  of  the  groundwork  for  the  rule  that  the  letters  patent  sxe  prima  facie 
evidence  of  the  requisite  novelty  and  utility.  Alden  v.  Dewey ^  1  Story, 
836;  In  re  FuUz,  1  MacArthur,  178;  In  re  Wagner,  Id.  510.  In  the 
only  oath  ever  made  by  him,  either  in  the  original  application  or  in  the 
amended  application,  he  simply  stated  "that  he  verily  believes  him- 
self to  be  the  original  and  first  inventor  of  the  within  described  and 
claimed  improvements  in  harness  for  fire-engines  and  other  apparatus; 
and  that  he  does  not  know  or  believe  that  the  same  was  ever  known  be- 
fore his  discovery  and  use."  In  his  fifth  specification  of  claims,  which 
referred  to  the  suspension  of  harness,  he  limited  it  to  the  means  of  sus- 
pdRsion  by  the  spring  barrel  and  a  coil-spring  capable  of  sustaining  the 
weight  of  the  harness.  A  patent  granted  conformably  to  this  claim 
would  have  been  restricted  to  a  harness  suspended  by  the  means  and 
appliances  described,  and  there  would  have  been  no  iniringement  of  it 
in  suspending  by  other  means.  "A  patent,  like  a  contract,  must  be  so 
construed  as  to  efiectuate  the  intention  of  the  parties.  So  where,  in  the 
specifications  for  a  patent  *  bed  bottom,'  the  patentee  described  the  frame- 
work as  *  wooden,'  it  was  held  that  the  intention  of  the  patentee  was  to 
claim  a  'wooden  frame'  to  the  exclusion  of  other  material,  and  that  the 
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use  of  an  iron  frame  for  the  same  purpose  is  not  an  infringement." 
Harris  v.  AUen,  15  Fed.  Rep.  106.  This  fifth  claim  was  rejected  on  the 
ground  that  "it  should  be  for  the  mechanism."  Thereupon  the  third 
claim,  at  the  instance  of  applicant,  was  substituted  therefor.  In  1873, 
the  commissioner  of  patents,  with  the  approval  of  the  secretary  of  the 
interior,  as  authorized  by  Rev.  St.  §  483,  adopted  among  its  rules  of 
practice  the  following  rule: 

"(2)  In  case  the  applicant  by  amendment  seeks  to  introduce  any  claim  not 
substantially  embraced  in  the  original  affidavit,  be  will  be  required  to  file  a 
supplemental  oath  relative  to  the  invention  as  covered  by  such  new  or  en- 
larged claim  or  claims;  and  such  supplemental  oath  must  be  upon  the  same 
paper  which  contains  the  proposed  amendment." 

The  evidence  shows  that  no  such  supplemental  oath  accompanied  the 
amendment.  Without  undertaking  here  to  say  that  such  omission  viti- 
ated the  third  claim,  it  is  sufficient  to  say  that  this  fact  gives  strong  color 
to  the  inference  that  in  rejecting  the  fifth  claim  on  the  ground  that  it 
should  be  for  the  mechanism  only,  and  allowing  the  substitution  of  the 
third  claim  without  the  additional  oath,  the  commissioner  did  not  re- 
gard the  third  as  an  enlargement  of  the  original  claim,  but  as  "substan- 
tially embraced  in  the  original  affidavit,"  which,  as  we  have  seen,  was 
only  for  "improvements  in  harness."  And  from  the  phraseology  of  the 
third  claim  it  would  seem  that  the  applicant  himself  had  more  in  mind 
the  matter  of  suspending  his  particular  harness  than  the  suspension  gen- 
erally of  any  harness,  for  it  is  "a  device  for  suspending  said  harness." 
Be  this  as  it  may,  giving  to  the  claim  a  broader  construction,  so  as  to 
make  it  apply  to  the  suspension  of  any  harness,  and  it  follows  that  to 
deny  that  it  would  not  conflict  with  the  priority  of  such  devices  as  are 
disclosed  by  the  evidence,  had  they  been  patented,  is  to  affirm  that  the 
Hale  device  is  no  infringement  of  Sullivan's.  Decree  for  respondents, 
dismissing  the  bill. 

Brewer,  J.,  (concurring.)  In  this  case  I  have  carefully  examined  the 
testimony  as  to  the  Pendigrast  harness  and  its  use  in  Louisville  prior 
to  Sullivan's  application  for  a  patent,  and  am  very  well  satisfied  that  a 
complete  harness  was  suspended,  as  claimed  by  defendants.  For  that 
reason  I  concur  fully  in  the  conclusion  reached  by  my  Brother  Philips, 
that  the  defendants  are  entitled  to  a  decree  dismissing  the  bill.  I  may 
also  add  that  given,  as  is  conceded  by  complainants,  the  known  idea  of 
suspending  a  portion  of  the  harness,  it  seems  to  me  very  doubtful  whether 
the  extension  of  this  suspension  to  the  entire  harness  can  be  considered 
as  the  product  of  inventive  skill,  or  entitled  to  a  patent  for  anything 
more  than  the  mere  mechanism  by  which  the  suspension  is  accomplished. 
I  deem  it  unnecessary  to  express  any  further  opinion  in  this  case,  nor 
have  I  had  time  to  carefully  examine  the  testimony  as  to  the  other  cases 
of  allied  prior  use. 
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Phujjfs  v.  The  Sarah  and  The  Tucker.^ 

(District  Court,  B.  D.  Pennsyloania,    March  19, 1880.) 

1  Cabbibbs  of  Goods— Failubb  to  Dblivbb. 

A  common  carrier,  failing  to  deliver  goods  intrusted  to  it,  mast  show  snffl* 
cient  cause  for  such  failure. 

2.  TOWAOB— DiBBCT  BOUTB. 

A  tug  contracting  to  convey  a  tow  to  its  destination  must  do  so  in  the  most 
direct  customary  route,  exercising  care  and  skill  in  so  doing. 
8.  6AHB--AcciDBirr  to  Tow— Nbolioencb  of  Tuo. 

A  tug  contracting  to  tow  a  barge  from  Gray's  Ferry  to  its  destination  at 
Cooper's  Creek,  violated  her  obligation  by  stopping  at  Point  Breeze  to  de- 
liver a  cargo,  thereby  having  to  lav  to  for  the  night  at  Christian-Street  wharf. 
The  barge  sprung  a  leak  at  the  latter  place,  and  capsized.  Held  that,  the 
disaster  having  occurred  while  the  tuff  was  violating  her  duty,  she  must  prove 
it  was  unavoidable,  and  did  not  result  from  her  disregard  of  duty. 

In  Admiralty.     libel  for  goods  lost. 

The  facts  were  as  follows:  Libelant  shipped  brimstone,  by  the  barge 
Tucker,  from  Harrison  Bros.  &  Co.'s  wharf,  Gray's  Ferry,  Philadelphia, 
to  Cooper's  Creek,  N,  J.  The  barge  engaged  the  services  of  the  tug  Sa- 
rah to  tow  her  from  Gray's  Ferry  to  Cooper's  Creek.  The  tug,  having 
on  board  a  cargo  of  barrels,  stopped  at  Point  Breeze  to  unload  them, 
and  was  detained  there  so  that  she  had  to  proceed  with  the  barge  to 
Christian-Street  wharf,  Philadelphia,  and  lay  up  for  the  night.  While 
there  the  barge  sprung  a  leak,  and  capsized.  The  libel  was  thereupon 
filed  to  recover  the  value  of  the  goods.  The  tug  defended  on  the  ground 
that  the  accident  was  unavoidable. 

Francis  S.  Brown  and  TJieodore  EtHng^  for  libelant. 

John  F.  LewiSj  for  tug  Sarah  and  barge  Tucker. 

BuTLEB,  J.,  (after  stating  the  fads  as  above.)  The  obligations  of  the 
barge  were  those  of  a  common  carrier.  Having  shown  no  sufficient  excuse 
for  her  failure  to  carry  the  merchandise  safely,  she  is  liable  for  the  loss 
sustained.  Those  of  the  tug  were  difierent.  They  were  to  convey  the 
barge  expeditiously,  by  the  most  direct  customary  route,  to  her  destina- 
tion, exercising  proper  care  and  skill  in  doing  it.  She  entered  upon  the 
service  with  intent  to  disregard  her  obligations.  Having  on  board  a 
cargo  of  barrels,  she  intended  stopping  at  Point  Breeze  to  unload  them, 
then  proceed  to  Christian-Street  wharf,  and  lay  up  for  the  night,  and  this 
she  did.  How  much  time  was  lost  at  Point  Breeze  is  uncertain.  Evi- 
dently it  was  considerable.  One  witness  (who  was  on  board)  says  she 
waited  for  help  to  unload,  and  lost  several  hours.  Other  witnesses  make 
the  time  less.  I  have  little  doubt  it  was  more  than  two  hours.  Leav- 
ing Gray's  Ferry  near  1  o'clock,  (as  I  believe,)  she  did  not  reach  Chris- 
tian street  until  about  7.  How  long  she  lay  at  the  wharf  before  capsiz- 
ing, is  not  clear.  It  was  probably  near  an  hour.  Whether  she  could 
have  reached  her  destination  by  this  time  is  uncertain.     While  I  incline 

^Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  PhUadelphia  bar. 
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to  believe  she  could  not,  I  am  not  convinced  of  it.  It  is  unimportant 
that  the  tug  could  not  enter  Ck)oper'8  Creek.  Having  undertaken  the 
service,  she  was  obliged  to  get  the  barge  there.  If  unable  to  do  so,  she 
should  not  have  undertaken  it.  It  is  equally  unimportant  that  her 
owner  ordered  her  to  stop  at  Point  Breeze,  and  lay  up  at  Christian  street. 
He  had  undertaken  to  carry  the  libelant's  merchandise,  and  it  was  his 
duty  to  do  so,  expeditiously  and  directly.  The'tug's  obligations  corre- 
sponded precisely  with  his.  As  before  stated,  she  started  with  the  barge, 
apparently  seaworthy,,  and  in  good  condition.  While  lying  at  Point 
Breeze,  the  latter  was  found  to  be  leaking.  This  leak  appears  to  have 
been  stopped.  After  reaching  Christian  street,  she  was  leaking  again, 
very  badly,  in  another  place.  This  leak  could  not  be  stopped,  and  very 
soon  capsized  her.  Under  these  circumstances,  the  tug  must  prove  that 
the  misfortune  did  not  result  from  her  disregard  of  duty.  This  she 
has  not  done.  It  is  urged  that  the  barge  could  not  have  reached  her 
destination  by  the  time  she  capsized,  and  that  the  misfortune  was  in- 
evitable. As  before  remarked,  it  is  not  proved  that  she  could  not 
have  reached  her  destination  before  the  time  stated.  It  certainly  is  not 
proved  that  the  extraordinary  leakage,  and  the  unusual  consequences, 
would  have  occurred,  if  she  had  been  kept  directly  and  expeditiously 
on  her  course.  Witnesses  are  produced  who  say  they  do  not  know  that 
she  was  bumped  or  jammed;  and  that  she  was  handled  skillfully — so  far 
as  they  observed.  This,  however,  is  not  sufficient.  It  does  not  tend  to 
account  for  the  extraordinary  occurrence — of  a  vessel  in  apparently  good 
condition,  in  smooth  water,  springing  two  leaks  in  the  course  of  a  few 
miles,  one  of  them  so  bad  as  to  be  uncontrollable  and  capsize  her.  The 
disaster  having  occurred  while  the  tug  was  violating  her  duty,  she  must, 
as  before  stated,  prove  that  it  was  unavoidable.  This  she  has  not  done. 
To  say  that  the  leakage  might,  and  probably  would,  have  occurred  in 
the  absence  of  such  violation  of  duty  is  simply  guessing.  Possibly  it  is 
true.  To  admit  that  it  is  probably  true,  would  not  help  the  respond- 
ent. It  is  not  shown  to  be  true,  and  cannot  be  shown.  In  this  respect 
the  case  is  much  like  Davia  v.  Garrett,  6  Bing.  722,  in  which  a  vessel  was 
charged  with  a  loss  of  her  cargo  while  off  her  course,  by  storm.  It  was 
urged  in  answer,  that  the  storm  would  have  caused  the  loss,  if  the  devi- 
ation had  not  occurred.     The  court  very  properly  said: 

''But  the  objection  taken  is  that  there  is  no  natural  or  necessary  connection 
between  the  wrong  of  the  master  in  taking  the  barge  out  of  Its  proper  course, 
and  the  loss  itself:  for  that  the  same  loss  might  have  been  occasioned  by  the 
very  same  tempest,  if  the  barge  had  proceeded  in  her  direct  course.  But  if 
this  argument  were  to  prevail,  the  deviation  of  the  master,  which  is  undoubt- 
edly a  ground  of  action  against  the  owner,  would  never,  or  only  under  very 
peculiar  circumstances,  entitle  the  plaintiff  to  recover.  For  if  a  ship  is  captured 
in  the  course  of  deviation,  no  one  can  be  certain  tliat  she  might  not  have  been 
captured  if  in  her  proper  course.  And  yet,  in  Parker  v.  JameSt  4  Camp.  112, 
where  the  ship  was  captured  whilst  in  the  act  of  deviation,  no  such  ground  of 
defense  was  even  suggested.  Or,  again,  if  the  ship  strikes  against  a  rock,  or 
perishes  by  storm,  in  the  one  course,  no  one  can  predicate  that  she  might  not 
equally  have  struck  upon  another  rock,  or  met  with  the  same  or  another  storm, 
if  pursuing  her  right  and  ordinary  voyage.    The  same  answer  might  be  at- 
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tempted  to  an  action  against  a  defendant  who  had,  by  mistake,  forwarded  a 
parcel  by  the  wrong  conveyance,  and  a  loss  had  thereby  ensued;  and  yet  the 
defendant  in  that  case  would  undoubtedly  be  liable." 


The  Mary  Riley  v.  Three  Thousand  Railroad  Tnra. 
{Disiriet  Court,  E,  2>.  Pennsyhanic^    Pehraary  5, 1880.) 

1.  Demurraob— Rights  op  Vessel. 

In  the  absence  of  an  express  cod  tract,  a  vessel  is  only  entitled  to  demurrage 
when  detained  through  the  fault  of  the  shipper  or  consignee. 

2.  Same— Custom— Contract  op  Carriage. 

Where  a  custom  is  established  requiring  vessels  to  wait  their  turn  in  un- 
loading at  a  particular  port,  the  master  is  held  to  contract  with  reference  to 
it;  and,  if  no  stipulation  for  demurrage  is  made  in  the  contract,  he  assumes 
the  risk  of  delay. 
8.  Shipping — Carriage  op  Goods— Freight— Suit. 

A  claim  for  freight  cannot  be  sustained  where  the  freight  had  not  become 
due  when  suit  was  brought. 
{Syllabus  by  t/ie  Court,) 

In  Admiralty.  Libel  by  John  Taylor,  master  of  the  schooner  Mary 
Riley,  against  3,000  railroad  ties  lately  laden  in  said  schooner,  for  freight 
and  demurrage. 

Charles  Barclay^  for  libelant. 

John  A.  Toomey  and  Henry  R.  Edmunds^  for  respondents. 

Butler,  J.  October  7th  last,  J.  W.  T.  Lee  shipped  on  the  Mary 
Riley  a  cargo  of  railroad  ties,  consigned  to  his  own  order  at  Philadelphia. 
The  vessel  arrived  in  due  course,  and  was  ordered  by  Lee's  agent  to  the 
Pennsylvania  Railroad  Company's  wharf.  On  going  there  she  found  a 
number  of  vessels  ahead,  unloading  in  order  of  arrival,  and  was  thus  de- . 
tained  in  getting  rid  of  her  cargo.  The  master  complained  repeatedly  of 
this,  and  after  some  days  Lee's  agent,  on  being  informed  by  the  master 
that  the  ties  were  all  white  oak,  sent  the  vessel  to  the  Reading  Railroad 
Company's  wharf,  where  such  ties  were  wanted.  When  the  vessel  ar- 
rived there,  and  the  ties  were  inspected,  and  found  to  be  of  a  different  de- 
scription, they  were  rejected.  She  was  then  ordered  back  to  the  Penn- 
sylvania Company's  wharf.  In  the  mean  time,  several  other  vessels  had 
arrived  there,  and  the  delay  in  getting  up  was  thus  increased.  Seven- 
teen days  elapsed  between  the  vessel's  arrival  in  port  and  the  time  when 
unloading  commenced.  .To  recover  demurrage  for  this,  and  also  a  bal- 
ance of  $103.43  due  on  account  of  freight,  the  suit  is  brought. 

There  is  some  little  conflict  in  the  testimony  respecting  the  circum- 
stances under  which  the  vessel  was  ordered  to  the  Reading  Company's 
wharf.  I  find  them  to  be,  however,  as  just  stated.  Lee's  agent  knew 
that  the  latter  company  would  only  receive  white  oak  ties,  and  the  fact 
that  he  ordered  the  vessel  there  seems  to  be  conclusive  that  he  under- 
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8<ood  these  ties  to  be  of  that  description.  The  evidence  shows  that 
ties  brought  to  this  port  are  delivered  only  nt  the  railroad  companies' 
wharves,  and  that  vessels  bringing  them  await  their  turns,  and  cannot  do 
otherwise, — there  being  no  other  place  to  unload;  that  they  are  deliv- 
ered ill  pursuance  of  contracts  previously  made  by  shippers  or  consignees 
Tvith  the  companies,  or  on  calls  published  by  the  latter.  There  is  very 
little  conflict  in  the  testimony  respecting  this.  The  witnesses  generally 
say  such  is  the  well-understood  custom  of  the  port  by  persons  dealing  in 
and  carrying  ties  here.  I  find  the  fact  to  be  as  these  witnesses  state  it. 
Lee's  agent  testifies  to  an  express  agreement  that  the  libelant  should  take 
the  risk  of  delay  in  unloading.  In  the  view  I  take  of  the  case  this  is 
unimportant.  It  is  not  improper,  however,  to  say  that  I  do  not  think 
the  testimony  would  warrant  a  finding  of  such'  agreement.  After  the 
vessel  had  reached  the  wharf  and  unloaded  a  part  of  the  cargo,  the  libel- 
ant commenced  suit  for  demurrage  and  freight.  An  advancement  had. 
been  made  on  account  of  freight,  and  no  demand  was  made  for  the  bal- 
ance otherwise  than  by  suit.  Is  the  libelant  entitled  to  recover?  In 
the  absence  of  contract  a  vessel  is  only  entitled  to  demurrage  when  de- 
tained through  fault  of  the  shipper  or  consignee.  Unless  he  has  con- 
tracted to  become  responsible  for  delay,  or  is  in  some  way  blamable  for 
the  loss  of  time,  he  is  not  subject  to  charge  on  that  account.  I  find 
nothing  in  this  case  to  justify  a  conclusion  that  the  detention  resulted 
from  any  fault  of  the  respondent.  The  custom  of  the  port  respect- 
ing the  delivery  of  such  cargoes  is  a  part  of  the  contract  of  shipment, 
and  binding  upon  the  vessel  as  fully  as  if  reduced  to  writing  therein. 
The  M.  S.  Bacrniy  3  Fed.  Rep.  344;  Henley  v.  Ice  Co.,  14  Blatchf.  622 ;  The 
Glover  J  1  Brown,  Adm.  166;  One  Hundred  and  Seventy-Mve  Tons  of  Cbai, 
9  Ben.  400;  Wordin  v.  BemiSy  32  Conn.  268.  Some  of  the  cases,  (among 
them  Henley  v.  Ice  Co. ,  mpraj)  it  is  urged,  go  further.  This,  however, 
I  am  not  now  called  upon  to  consider.  The  master  is  held  to  knowl- 
edge of  the  custom,  and  regarded  as  dealing  with  reference  to  it.  He 
therefore  took  the  risk  of  delay  in  unloading.  If  not  satisfied  to  do  this 
he  should  have  guarded  against  the  danger  by  stipulating  for  demurrage. 
This  was  his  only  remedy.  He  did  not,  however,  do  it.  His  claim 
for  demurrage  must  therefore  be  dismissed.  Nor  can  the  claim  for 
freight  be  sustained.  Nothing  was  due  on  this  account  when  suit  was 
brought.  If  the  respondent  had  been  in  fault  respecting  the  delay  the 
suit  for  freight  might  be  sustained.  The  money  would  be  due.  But, 
in  the  absence  of  such  fault,  the  respondent  did  not  become  liable  for 
freight  until  the  cargo  was  delivered.  One  Hundred  cmd  Seventy-Five 
Tana  of  Coaly  m/jpra;  McOulUnAgh  v.  Hdhmgy  66  Md.  269,  7  Atl.  Rep. 
455;  Uie  Eddy^  5  Wall.  481.    The  libel  must  be  dismissedy  with  costs. 
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Mbyebs  a  cd.  V.  Thb  America  and  The  Niub. 
(Diitriet  Court,  L.  CkmnecHeuU    March  28, 1880.) 

BHIFPIHG— LfABILITT  FOB  TORT. 

While  the  libelants'  vessel,  B.,  was  tied  up  at  a  wharf,  the  K.,  a  much  larger 
vessel,  was  made  fast  to  the  wharf,  close  to  and  outside  of  the  B..  where  tne 
water  was  of  such  depth  that  the  N.  was  certain  to  ground  with  low  tide. 
Held  that,  the  N.  having  grounded  and  listed  over  towards  the  wharf,  her 
owners  were  liable  for  damages  resulting  to  the  B.  from  being  caught  between 
the  N,  and  the  wharf,  and  held  until  the  rising  tide  covered  her. 

In  Admiralty. 

Carpenter  &  Mosker^  toi  libelants. 

Samuel  Parhj  for  claimants. 

Shipman,  J.  This  is  a  libel  in  rem  to  recover  damages  for  the  alleged 
negligence  of  the  America  and  her  tow,  the  Nile,  whereby  the  Nile,  when 
grounded  upon  a  falling  tide,  listed  over  upon  the  R.  W.  Burrows,  which 
was  lying  at  the  wharf,  and  the  latter  was  jammed  and  held  fast  between 
the  Nile  and  the  wharf  until  the  rising  tide  covered  and  sank  her.  For 
eight  or  ten  days  prior  to  May  21,  1887,  and  for  two  summer  seasons 
before  1887,  the  tug-boat  R.  W.  Burrows  had  been  engaged  in  towing 
mud-scows  on  the  Pawtucket  and  Providence  rivers,  and  was  in  the  habit 
of  laying  up  at  night  at  the  coal-wharves  of  the  Boston  &  Providence 
Railroad  Company,  at  a  place  known  as  "India  Point,"  near  Providence. 
Her  ofiGicers  or  owners  had  not  obtained  permission  to  tie  there,  and  paid 
no  wharfage  for  the  privilege,  but  the  watchman  of  the  railroad  company 
knew  that  such  was  her  habit,  and  made  no  objection.  The  agent  of 
the  Company  in  charge  of  the  wharves  knew  that  the  river  tugs,  whose 
captains  lived  in  East  Providence,  were  wont  to  tie  up  there  without 
permission,  and  without  objection.  About  7  o'clock  on  Saturday  even- 
ing. May  21,  1887,  the  said  tug  made  fast  to  one  of  said  wharves,  at 
one  of  the  five  places  thereat  for  discharging  coal.  Immediately  after, 
the  tug  America  towed  the  barge  Nile,  loaded  with  408  tons  of  tjgg  coal, 
which  was  owned  by  and  consigned  to  the  said  railroad  company,  to  an- 
other of  its  wharves  at  that  point,  and  the  latter  was  partially  made  fast. 
As  the  America  had  blown  her  whistle  to  attract  ttie  attention  of  the  con* 
signees,  a  person  appeared  at  this  time,  whom  I  believe  to  be  the  watch- 
man, and  who  said  he  was  in  authority,  but  who  was  not  intrusted  with 
authority  in  regard  to  the  berths  of  vessels,  and  directed  the  captain  of 
the  America  to  place  the  NUe  at  the  wharf  where  the  Burrows  was,  or 
along-side  of  the  Burrows,  and  said  that  her  coal  was  to  be  discharged 
at  the  place  where  the  Burrows  lay.  In  fact  the  coal  was  not  to  be,  and 
was  not,  discharged  at  that  point.  Coal  is  not  unloaded  at  those  wharves 
at  night,  or  between  Saturday  night  and  Monday  morning.  The  Bur- 
rows' captain  and  pilot  saw  the  America  and  the  Nile  come  up,  and 
waited  to  see  where  the  tow  was  to  be  placed,  thinking  that  she  might 
be  ordered  under  the  spot  which  the  Burrows  occupied;  but,  seeing  that 
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preparations  were  being  made  to  make  fast  the  tow,  they  left  their  own 
vessel,  and  went  to  Providence.  No  one  directed  the  Burrows  to  leave 
her  position.  The  America  towed  the  Nile  outside  of,  and  she  was 
hauled  in  close  to,  the  Burrows;  two  fenders  were  placed  between  the 
vessels,  and  the  Nile  was  made  fast  to  the  wharf.  There  was  room  for 
her  at  the  wharf  astern  of  the  Burrows.  Where  she  lay  the  water  was 
18  feet  deep  at  high  tide,  and  12}  feet  deep  at  low  tide.  It  was  high 
water  about  7  o'clock  that  evening.  The  Burrows  drew  about  6}  feei. 
The  Nile  commenced  to  touch  bottom  about  9  o'clock.  All  the  persons 
on  board  the  Burrows  left  her  after  she  was  made  fast.  Her  captain  and 
pilot  returned  about  10  o'clock,  and  found  her  fast  and  immovable  be- 
tween the  Nile  and  the  spiles  of  the  wharf.  No  assistance  could  be  ob- 
tained at  that  tim^  to  haul  her  out.  She  was  not  leaking,  and,  though 
thinking  she  was  in  some  danger,  they  went  to  bed,  and  were  awakened 
about  1  o'clock  by  the  waters  coming  over  the  deck.  The  tug  sank,  and 
was  raised  some  days  thereafter  in  a  damaged  condition.  The  Nile  had 
listed  over  somewhat  upon  the  Burrows,  and  the  Burrows  had  a  little 
list  towards  the  wharf.  The  deck  of  the  Nile,  which  had  been  a  bark, 
was  at  least  12  inches  higher  than  the  Burrows'  deck.  The  officers  of 
the  America  and  of  the  Nile  knew  the  depth  of  the  water,  and  that  the 
Nile  would  ground.  She  was  negligently  placed  dangerously  near  the 
Burrows,  and  so  near  that,  when  grounding  took  place,  there  was  a  prob- 
ability ojf  jamming  the  smaller  and  inside  vessel  against  the  wharf.  If 
the  order  was  given  to  place  the  Nile  along-side  the  Burrows,  the  Amer- 
ica was  not  ordered  to  place  the  Nile  in  such  close  proximity  to  the  Bu^ 
rows  as  to  endanger  the  latter's  safety.  It  is  evident  that  while  the  crew 
of  the  Burrows,  between  10  and  11  o'clock,  apprehended  danger,  they 
hoped  that  no  harm  would  ensue,  and  therefore  the  testimony  in  regard 
to  the  cause  of  the  accident  is  not  very  full,  but  it  is  tolerably  clear  that, 
after  the  larger,  longer,  and  heavily  laden  vessel  took  the  ground,  she 
listed  somewhat,  and  squeezed  the  tug  between  herself  and  the  spiles  of 
the  wharf,  and  held  her  tight,  and  when  the  tide  rose  the  Burrows  could 
not  float,  and  was  covered  and  filled  with  water,  and  that  the  injury 
happened  through  the  carelessness  and  n^ligence  of  those  in  charge  of 
the  America  and  the  Nile. 

The  law  on  the  foregoing  facts  is  stated  in  Vantine  v.  The  Lake,  2 
Wall.  Jr.  52;  Uie  Indian  v.  The  Jessie,  2  Marit.  Law  Cas.  217;  and  The 
lAddfjalf^  Swab.  117.  The  facts  in  each  of  these  cases  were  very  similar 
to  those  of  the  present  case.  The  law  is  stated  in  The  IM^alf,  as  fol- 
lows: 

"When  a  vessel  is  lying  on  the  shore,  and  another  vessel  is  placed  volun- 
tarily by  her  owners,  or  those  who  are  acting  in  their  behalf,  in  such  a  posi- 
tion that  damage  will  happen  if  some  event  arises  which  it  is  not  possible  to 
control,  the  owners  of  the  second  vessel  must  be  responsible  for  the  damage. " 

This  must  be  especially  true  when  the  event  which  arises  is  one  which 

ought  naturally  to  be  anticipated  and  to  be  guarded  against.     In  this 

case  it  was  certain  that  the  Nile  would  ground.     It  was  reasonable  to 

expect,  that  she  would  list  somewhat;  and,  if  she  listed  towards  the  wharf, 

v.38F.no.8— 17 
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her  pr6ximity  to  the  .Burrows  and  her  superiority  in  size  were  such  that 
the  latter  would  be  necessarily  squeezed  against  the  wharf,  and  damage 
would  ensue.  Let  there  be  a  decree  of  reference  to  a  commissioner  to 
ascertain  the  amount  of  damage. 


I 


Johnson  v.  The  Prank  S.  Hall, 
(Diairici  Court,  D,  North  Carolina.    March  15, 1889. 

1.  Seamen— Wages. 

Libelant  shipped  on  board  a  vessel,  it  being  understood  that  he  was  toper- 
form  services  generally  in  return  for  his  transportation  and  board.  After- 
wards, in  the  absence  of  the  regular  cook,  who  had  told  libelant,  though 
without  authority,  to  take  his  place,  the  libelant  performed  services  as  cook. 
Held,  that  libelant  could  recover  on  a  quantum  meruit  for  what  such  services 
were  actually  worth. 

S.  8ame. 

A  special  contract  which  the  libelant  signed  as  instructed  b^  the  captain  of 
the  vessel,  after  he  had  commenced  work  as  cook,  and  by  which  he  agreed  to 
work  for  a  nominal  sum,  was  held  invalid,  the  libelant  being  unable  to  read, 
and  the  contract  not  being  read  to  him,  nor  any  information  given  to  him  as 
to  its  contents. 

In  Admiralty. 

D.  W.  Stevenson,  for  libelant. 

Clark  &  Clarke  for  claimant. 

Seymoub,  J.  This  is  a  suit  by  the  libelant  for  wages  as  cook  on  the 
schooner  Frank  S.  Hall  on  a  voyage  from  Philadelphia  to  Morehead 
City.  Libelant,  who  lives  in  Stonewall,  N.  C,  had  shipped  as  a  cook 
from  that  place  to  Philadelphia,  and,  desiring  to  return  home,  had  ap- 
plied to  the  master  of  the  Frank  S.  Hall,  which  was  understood  to  be 
bound  for  Stonewall,  for  passage.  The  latter  agreed  to  take  him  back. 
No  precise  contract  appears  to  have  been  made,  but  it  seems  to  have 
been  understood  that  Johnson  was  to  pay  nothing  and  receive  no  pay, 
but  was  to  perform  services  generally  as  a  return  for  his  transportation 
and  board.  Afterwards,  and  while  the  schooner  was  at  anchor  at  New- 
castle, the  cook  was  taken  sick,  and  left  the  vessel.  Before  he  went  he 
told  libelant  to  take  his  place,  and  that  he  would  be  paid  his  wages, 
which  were  $25  a  month.  The  master  of  the  vessel  said  nothing  to 
libelant  about  wages,  and  the  former  cook  had  no  authority  to  make  any 
promise  to  him  which  would  bind  the  vessel,  but  he  went  to  work  and 
served  as  cook  during  the  voyage,  which  was  a  very  tempestuous  one, 
and  lasted  for  20  days,  the  schooner  having  been  blown  far  out  of  her 
course  by  the  great  storm  of  November  last.  There  being  no  contract 
as  to  services,  the  libelant  would  have  been  entitled  to  be  paid  on  a 
quantum  meruit  for  what  he  was  actually  worth,  but  for  the  fact  that  he, 
after,  he  had  commenced  to  work  as  cook,  signed  shipping  articles. 
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whereby  he,  as  is  alleged,  agreed  to  work  for  25  cents  per  month.  The 
previous  agreement  to  carry  him  from  Philadelphia  home  for  such  work 
as  a  landsman  working  his  passage  might  by  custom  be  called  on  to 
perform,  clearly  did  not  contemplate  his  services  as  a  regular  cook;  and, 
upcKi  his  performing  such  services  a  neW  contract  was  implied,  whereby 
the  master  of  the  schooner  would  be  obligated  to  pay  cook's  wages. 
This  the  master  knew.  He  therefore  had  the  libelant  sign  the  shipping 
articles  referred  to.  If  these  are  binding  upon  libelant  the  case  would 
be  decided  against  him.  But  I  am  of  the  opinion  that  they  are  not. 
Libelant  cannot  read.  He  signed  by  mark  ;  and  the  articles  were  not 
read  to  him,  nor  was  he  informed  of  their  contents.  He  was  simply 
told  to  sign,  and  obeyed.  In  no  sense  could  this  be  considered  a  bind- 
ing contract.  Between  persons  gut  juris  it  would  be  set  aside  in  equity. 
Much  more  will  it  be  disregarded  by  a  court  of  admiralty  when  made 
'by  a  seaman,  who  is  treated  by  the  court  as  under  its  peculiar  prote<>- 
tion,  and  particularly  when  made  by  him  on  ship-board,  while  under 
the  control  of  the  oflScers  of  the  vessel. 

The  allied  special  contract  being  out  of  the  way,  the  remaining  ques- 
tion is  what  libelant  is  entitle  to.  I  do  not  think  .his  services  worth 
more  than  $15  per  month.  I  fix  them  at  that  amount,  as  it  is  what  he 
says  he  was  paid  for  the  voyage  from  Stonewall  to  Philadelphia.  I 
fihotQd  allow  $25,  which  appears  to  be  the  regular  rate  on  vessels  of  this 
class,  but  for  the  fact  that  libelant,  though  acting  as  a  sailor,  was  a 
landsman,  and  liable  to  seasickness,  which,  on  occasions  (he  Siays  only 
two  days;  the  master  makes  the  time  longer)  disabled  him  from  cooking. 
Judgment  for  libelant  for  $10  and  costs. 


Kidney  et  al  v.  The  Ocean  Prince. 
{District  Omri,  K  D.  Texas.    March  Term,  1889.) 

fiALTAGB— Compensation. 

Libelants,  16  in  number,  were  engaged  in  receiving  cotton  from  lighter- 
boats,  and  storing  it  in  the  defendant  ship,  anchored  some  miles  from  Galves- 
ton. When  libelants  quit  worlc  for  the  aay,  800  or  400  "bales  of  loose  cotton 
were  left  on  declc,  near  the  kitchen,  waiting  to"  be  stored  in  the  hold,  where 
some  4,000  bales  had  been  stored  by  them.  They  slept  on  the  ship,  and  had 
their  own  cook  during  the  time  they  were  loading  the  vessel.  About  6  o'clock 
A.  H.  the  loose  cotton  bales  were  discovered  by  some  one  to  be  on  fire.  The 
libelants  promptly  rendered  valuable  service,  which  was  necessary  to  assure 
the  safetv  of  the  ship  and  cargo.  Held  that,  however  valuable  and  necessary 
the  service  of  a  sailor  or  passenger  may  have  been  in  extinguishing  a  fire 
which  threatens  to  destroy  a  vessel,  or  imperils  its  cargo  and  the  lives  of  all 
on  board,  it  is  well  known  that  public  policy  forbids  that  either  should  be  re- 
warded as  salvors  when  the  work  or  service  rendered  by  them  is  not  beyond, 
but  within,  the  Une  of  such  duties  as  substantially  and  in  the  nature  of  things 
were  in  their  pre-existing  covenant  with  the  vessel;  and  that  the  reasons  and 
principles  which  suggest  the  public  policy  mentioned,  warrant  admiralty 
courts  in  considering  the  libelants'  relations  to  defendant  vessel  as  not  es- 
sentially different  from  those  of  sailors  and  passengers  in  a  vessel  in  distress^ 
and  in  refusing  the  allowance  of  salvage  reward  to  them. 

(ByUabue  by  the  CfaurL) 
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In  Admiralty. 

Wheeler  &  RhodeSy  for  libelants. 

if.  C.  McLemore^  for  defendant. 

BoABMAN,  J.  The  statement  of  facts  relied  on  by  libelants,  and  not 
seriously  contradicted  by  defendant's  testimony,  is  substantially  as  fol- 
lows: The  libelants  were  in  the  employ m^it  of  a  stevedore  who,  under 
a  contract  with  the  ship  Ocean  Prince,  was  receiving  and  loading  a  cargo 
of  cotton.  The  ship  was  at  anchor  in  Outer  Roads,  about  seven  miles 
from  Galveston,  from  which  place  the  cotton  with  which  she  was  being 
loaded,  was  carried  in  lighter-boats.  The  crew  of  the  ship  consisted  of 
20  men.  The  libelants,  16  in  number,  while  employed  in  loading  the 
vessel  stayed  and  slept  on  her,  and  had  their  meals  furnished  by  their 
own  cook.  There  were  300  or  400  bales  of  cotton  left  by  the  stevedore's 
crew  on  the  ship's  deck,  waiting  to  be  stored  in  the  hold,  in  which  they 
had  already  stored  3,000  or  4,000  bales.  The  loose  cotton  bales  lying 
near  the  ship's  kitchen  were  discovered  to  be  on  fire  on  the  night  of  11th 
November,  1887,  about  6  o'clock  a.  m.  The  ship  and  cai^  were  worth 
$250,000.  The  disputed  matters,  as  shown  by  the  evidence,  relate  to 
the  question  as  to  whether  libelants,  or  some  one  of  the  ship's  crew,  first 
discovered  and  gave  the  alarm  of  fire.  They  relate  to  the  work,  the 
kind,  value,  and  extent  of  the  efforts  made  by  libelants  to  extinguish 
the  fire,  and  as  to  the  degree  of  danger  or  peril  attending  the  outbreak, 
nature,  and  extent  of  the  fire;  and  particularly  is  the  testimony  contrar 
dictory  upon  the  matter  as  to  whether  the  vessel  and  cargo,  as  a  matter 
of  fact,  were  in  such  imminent  peril  as  to  require  and  make  necessaiy 
for  her  protection  and  rescue  the  services  rendered  by  libelants.  But 
the  view  of  the  law  affecting  these  libelants,  employed  on  the  ship,  as 
they  were,  by  the  stevedore,  which  I  shall  take,  renders  it  unnecessary 
to  pass  upon  these  disputed  matters;  yet  I  think  it  may  be  proper  to 
add,  as  to  the  last  point  mentioned  in  the  disputed  testimony,  that  the 
weight  of  evidence,  the  circumstances  and  conditions  shown  by  it,  war- 
rant the  belief  that  the  services  rendered  by  the  screwmen  in  connection 
with  the  crew  were  valuable  and  necessary  to  assure  the  safety  of  the 
vessel  and  cargo.  The  captain  and  his  crew  seem  to  have  been  promptly 
at  the  place  of  danger,  yet  it  is  not  at  all  certain  that  serious  loss  would 
have  been  avoided  without  the  aid  of  libelants.  In  other  words,  if  the 
libelants,  related  as  they  then  were  to  th.e  vessel,  are  or  were  entitled  in 
law  to  compensation  as  salvors,  the  facts  are  sufficiently  with  them  to 
authorize  such  a  reward  to  be  made  to  them.  It  is  well  settled  that  a 
salvor  is  one  who,  having  no  particular  relation  to  a  vessel  in  distress, 
proffers  useful  service,  and  gives  it  as  a  voluntary  adventurer,  without 
any  pre-existing  covenant  connecting  him  with  the  duty  of  preserving 
the  vessel.  The  fire  was  discovered  in  the  cotton,  at  night-time.  The 
libelants,  being  employed  to  receive  and  store  the  cotton,  were  at  the 
time  sleeping  on  the  vessel,  and  the  fire  threatened  their  lives  as  well  as 
the  ship  and  cargo.  If  the  fire  had  caught  in  the  bales  of  cotton  when 
they  were  receiving  or  storing  them  away,  either  in  day  or  night  time, 
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certainly  it  would  have  been  their  duty,  nnder  the  nature  of  their  con- 
tract, to  extinguish  the  fire,  or  endeavor  to  protect  the  cotton  from  it. 
It  is  true,  the  screwmen  were  not  sailors,  and  they  were  not  of  the  ship's 
crew;  nor  were  they  passengers,  in  the  common  meaning  of  the  term; 
and  it  may  be  somewhat  difficult  to  define  accurately  their  relations  to 
the  ship.  But  under  the  rules  well  recognized  as  inhering  in  the  prin- 
ciples of  law  administered  in  admiralty  court,  it  seems  clear  enough  that 
in  the  nature  of  and  by  reason  of  the  contract  under  which  libelants  were 
then  employed  in  receiving  and  storing  the  ship's  cargo  of  cotton,  that 
particuliur  relations  followed  and  existed  between  them  and  the  vessel, 
which  made  it  their  duty,  in  common  with  all  the  sailors  or  passengers 
on  the  vessel,  to  do  and  render  all  the  services  which  they  did  render 
when  they  found  the  ship's  self  and  cargo  imperiled  by  the  fire  in  the 
cotton  bales  with  which  they  were  loading  her.  The  sense  of  duty  which 
prompts  a  sailor  to  be  skillful,  daring,  and  brave,  or  a  passenger  to  be 
zealously  active  in  his  efforts  to  rescue  his  vessel  from  the  perils  of  the 
sea,  grows  out  of  the  reciprocities  which  substantially  inhere  in  their 
relations  to  the  ship.  However  valuable  and  necessary  the  service  of  a 
sailor  or  passenger  may  have  been  in  extinguishing  a  fire  which  threat- 
ens to  destroy  a  vessel  or  imperils  the  cargo  and  the  lives  of  all  on  board, 
it  is  well  known  that  public  policy  forbids  that  either  should  be  rewarded 
as  salvors  when  the  work  or  service  rendered  by  them  is  not  beyond,  but 
within,  the  line  of  such  duties  as  in, the  nature  of  things  grow  out  of 
their  well  understood  relations  to  the  vessel.  Without  attempting  to  de- 
fine more  distinctively  the  relations  of  libelants  to  the  ship  on  which 
they  were  sleeping  when  the  fire  occurred,  it  seems  that  their  relations 
to  the  imperiled  vessel  were  not  essentially  difierent  from  those  of  a  sailor 
or  passenger,  which  prompts  them  to  zealously  render  all  possible  assist- 
anoe,  under  the  conscription  of  a  sense  of  duty  inhering  in  a  pre-existing 
covenant  rather  than  as  voluntary  adventurers.  Libelants  may  have 
been,  and  I  think  they  are,  entiUed  to  liberal  remuneration  from  the 
ship's  owners;  but  an  allowance  to  them  as  salvors  cannot  be  made  with- 
out violating  the  rules  and  principles  of  law  which,  in  the  interests  of 
publio  policy,  courts  often  liberally  construe  for  the  encouragement  of 
men  who  volunteer  valuable  services  to  a  vessel  in  distress.  Judgment 
for  defendant. 


Bradley  a  al.  v.  The  John  Pbidgeon,  Jb» 
(Diitriet  Court,  N.  D.  lUxnoU.    March  18, 1889.) 

COLLBBIOH— BSTWEKir  StEAMEBS— FOO. 

The  steamer  C,  while  steerinff  north  by  east,  !n  a  fog,  was  struck  bv  the 
steamer  P.  on  her  port  bow,  and  sunk.  The  testimony  on  the  part  of  the  C. 
was  to  the  effect  that  the  whistle  of  the  P.  was  first  heard  on  the  port  bow  of 
the  C. ;  that  the  wheel  of  the  C.  was  at  once  ported  a  quarter  of  a  point,  and 
one  blast  of  her  whistle  blown,  to  indicate  that  she  would  pass  the  P.  port  to 
port;  that,  soon  afterwards,  the  P.'s  bright  light  and  green  light  being  still 
on  her  port  bow,  her  wheel  was  put  hard  aport,  and  she  was  swung  several 
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Joints  to  starboard,  when  she  was  struck.  The  testimony  on  the  part  of  the 
*.  was  that  while  steering  south  half  west  the  white  light  of  the  C.  was  seen 
about  one  and  one-half  points  off  the  starboard  bow  of  the  P.;  that  two 
blasts  of  the  steam- whistle  were  immediately  blown,  and.  no  answer  being 
heard,  the  signal  was  repeated:  and  that  then  one  blast  of  a  whifitle  being 
heard  close  at  hand  the  P.'s  wheel  was  put  hard  a-starboard.  and  signals 
given  to  stop  and  reverse:  but  that  there  was  not  time  to  reverse.  The  testi- 
mony that  tne  P.  was  on  the  port  bow  of  the  C.  when  the  latter's  whistle  was 
blown  was  corroborated  by  the  testimony  of  those  on  board  a  schooner  in 
tow  of  the  C-  The  captain  of  the  P.  testified  to  the  course  of  the  vessel,  but 
he  had  not  seen  the  compass.  He  also  testified  that,  when  he  first  saw  the 
white  light  of  the  C,  he  did  not  know  it  was  that  of  a  steamer.  Held,  that 
the  officers  of  the  P.  were  negligent  in  not  sCopping^  when  they  first  saw  the 
white  light  of  the  0.,  and  in  starboarding,  instead  of  porting. 

2.  Same. 

Where  the  C.  had  two  men  of  experience  stationed  as  lookouts  in  the  ''eyes 
of  the  ship,"  there  was  a  sufficient  compliance  with  its  duty  as  to  lookouts. 

8.  Same. 

The  C.  was  held  not  to  be  negligent  in  not  blowing  fog-signals  at  proper  in- 
tervals where  the  testimony  of  tnose  on  board  the  C.  was  that  fog- signals 
were  sounded  at  intervals  of  a  minute  or  a  minute  and  a  half  from  the  time 
the  fog  commenced;  such  testimony  being  corroborated  by  those  on  board 
schooners  in  the  vicinity,  and  the  only  evidence  to  the  contrary  being  the 
fact  that  they  were  not  heard  on  board  the  P.  until  after  the  lights  of  the  G. 
were  seen.  ' 

4  Same. 

A  speed  of  five  miles  an  hour,  in  a  fog,  with  some  sea  and  wind,  was  held 
not  to  show  negligence. 

In  Admiralty. 

E.  D.  Goidder  and  MB.  B.  Moak,  for  libelants. 

Schuyler  &  Kremer,  for  claimant. 

Blodqett,  J.  On  the  evening  of  October  13,  1886,  there  was  a  col- 
lision on  the  waters  of  Lake  Michigan,  a  short  distance  off  the  port  of 
Sheboygan,  between  the  steam-propeller  John  Pridgeon,  Jr.,  and  the 
steam-propeller  Selah  Chamberlain,  which  resulted  in  the  sinking  and 
total  loss  of  the  Chamberlain;  and  by  this  suit  libelants,  as  owners  of 
the  Chamberlain,  seek  to  recover  the  damages  sustained  by  them  from 
the  loss  of  their  steamer.  The  material  alle^tions  of  the  libel  are  that 
the  Chamberlain,  bound  on  a  voyage  from  Milwaukee  to  Escanaba,  left 
Milwaukee  with  the  schooner  Fayette  Brown  in  tow,  and  proceeded  on 
her  course  near  the  west  shore  of  the  lake,  and  that  at  about  7  o'clock 
in  the  evening  the  weather  became  thick  and  foggy;  that  thereupon  the 
speed  of  the  steamer  and  tow  was  reduced,  extra  lookouts  placed  in  the 
bow  in  the  best  position  for  keeping  a  lookout,  and  a  strict,  constant, 
and  vigilant  lookout  kept,  and  three  proper  fog-signals  of  three  blasts 
from  the  steam-whistle  of  the  steamer  blown  at  regular  and  proper  inter- 
vals, and  thereafter,  and  up  to  the  time  of  the  collision,  the  ship  and 
her  tow  were  navigated  at  a  moderate  speed,  and  with  due  care,  skill, 
and  caution;  that  while  so  proceeding,  and  at  about  30  minutes  past  8 
o'clock  on  the  evening  of  said  day,  a  single  blast  of  a  steam- whistle  was 
heard  bearing  off  the  port  bow  of  the  Chamberlain,  which  proved  to  be 
from  the  steamer  John  Pridgeon,  Jr.  bound  south,  or  up  the  lake;  that 
the  Chamberlain  responded  immediately  with  one  blast,  ported   her 
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-wheel,  and  blew  three  blasts,  as  a  signal  to  indicate  a  tow,  when  the 
Pridgeon's  lights  were  made  coming  on  the  port  bow  of  the  Chamberlain; 
whereupon  the  Chamberlain  put  her  wheel  hard  to  port  and  blew  a  sin- 
gle blast,  and  thereupon  the  Pridgeon  blew  two  blasts,  and  struck  the 
port  bow  of  the  Chamberlain,  cutting  into  her  hull  a  distance  of  10  feet 
or  more,  and  so  injured  the  Chamberlain  that  she  soon  sank  and  be- 
came a  total  loss;  and  that  the  collision  was  caused  solely  by  the  fault, 
negligence,  and  want  of  skill  of  those  navigating  the  Pridgeoa.  The 
answer  of  the  Ogdensburg  <fe  Lake  Champlain  Railroad  Company,  the 
claimant  of  the  Pridgeon,  admits  the  collision  between  the  two  steam- 
ers, and  the  sinking  of  the  Chamberlain,  but  denies  all  n^ligence 
and  unskillfulness  on  the  part  of  those  navigating  the  Pridgeon;  and  al- 
leges that  for  some  time  before  and  at  the  time  of  the  collision  it  was 
dark,  rainy,  and  densely  foggy.  That  the  wind  was  blowing  a  fresh 
breeze  from  the  southward  and  eastward,  making  a  sea  from  that  direc- 
tion, and  that  the  Pridgeon  had  been  from  early  in  the  evening  until 
shortly  before  the  collision  steering  south  by  west.  That  her  lights  were 
properly  placed  and  burning  brightly.  That  her  speed  had  be^  checked, 
so  that  at  the  time  of  the  collision  she  was  running  at  a  speed  notto  ex- 
ceed four  miles  per  hour,  which  was  not  more  than  enough  to  give  her 
steerage  way.  That  the  master  was  oflBcer  of  the  deck,  stationed  for- 
ward of  the  pilot-house,  within  easy  reach  of  the  signals  to  the  engineer. 
That  the  fog-whistle  was  being  regularly  and  loudly  blown  at  intervals 
of  not  less  than  a  minute,  by  the  second  mate,  standing  dose  to  the  mas- 
ter. That  a  competent  and  vigilant  lookout  was  posted  forward,  in  the 
extreme  bow,  on  the  upper  deck,  and  a  competent  seaman  in  charge  of 
the  wheel.  That  while  slowly  steering  along  in  this  way,  and  when  at 
a  point  some  miles  to  the  northward  of  Sheboygan,  Wis.,  two  blasts  of 
a  fog-horn  from  a  schooner  were  heard  over  the  starboard  bow  of  the 
steamer,  evidently  heading  westerly,  and  to  give  ample  room  the  steam- 
er's wheel  was  put  to  starboard  a  point,  and  there  steadied.  That  about 
this  time  a  white  light,  about  one  and  one-half  points  off  the  starboard 
bow  of  the  steamer,  was  reported.  That  two  blasts  of  the  steam-whistle 
were  immediately  blown,  and,  no  answer  being  heard,  the  signal  was  re- 
peated, there  being  scarcely  any  interval  between  the  signals.  That  to 
the  last  signal  an  answer  by  one  blast  of  the  whistle  was  heard,  and,  this 
being  very  close,  the  Pridgeon  was  immediately  stopped  and  backed,  but 
in  a  few  minutes  after  this  the  Chamberlain  hove  in  sight  directly  ahead, 
and  under  the  Pridgeon's  bow,  whereupon  the  steamers  collided,  the 
Chamberlain  being  struck  on  her  port  bow,  and  cut  down  to  the  water 
line.  That  the  persons  in  charge  of  the  Chamberlain  were  guilty  of  neg- 
ligence, want  of  skill,  and  fault  as  follows:  (1)  In  not  having  a  compe- 
tent and  vigilant  lookout;  (2)  in  not  blowing  the  proper  fog-signals  at 
proper  intervals;  (3)  in  running  at  too  great  a  rate  of  speed;  (4)  in  not 
answering  the  passing  signals  of  the  Pridgeon;  (5)  in  porting,  instead  of 
starboarding,  her  wheel.  And,  further,  that  libelant  has  instituted  pro- 
ceedings in  this  court  for  limitation  of  its  liability,  as  owner  igro  hac  vic^ 
of  the  Pridgeon,  for  the  damages  occasioned  by  said  collision,  which  pro- 
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oeedings  are  still  pending.  The  proof,  as  is  usual  in  this  class  of  cases, 
IS  conflicting  and  contradietory.  All  agree,  however,  that  the  night  was 
foggy,  that  the  wind  was  about  S.  S.  E. ,  and  that  at  intervals  during  the 
afternoon  and  evening,  up  to  about  an  hour  before  the  collision,  it  had 
been  blowing  in  strong  gusts,  with  rain;  but  I  think  the  weight  of  evi- 
dence is  that  at  the  time  of  the  collision,  and  for  an  hour  or  more  before, 
there  had  been  but  little  wind,  not  enough  to  fill  the  sails  of  the  Cham- 
berlain, or  those  of  her  tow. 

The  chief  di£Qculty  lies  in  determining  from  the  proof  the  respective 
courses  of  the  two  steamers  at  the  time  each  became  aware  of  the  prox- 
imity of  the  other.  The  wheelsman  of  the  Chamberlain  states  that  from 
the  time  he  took  the  wheel,  which  was  a  little  after  6  o'clock  in  the 
evening,  her  course  had  been  N.  by  E.,  excepting  that  he  altered  the 
course  a  little  about  half  past  7,  to  clear  a  schooner,  and  then  resumed  the 
course,  while  the  wheelsman  of  the  Pridgeon  states  that  her  general 
course  during  the  evening  was  S.  by  W.,  but  that  just  before  the  colli- 
sion he  had  starboarded  a  half  point  to  clear  a  schooner,  whose  two 
blasts  of  a  fog-horn  were  heard  over  her  starboard  bow,  and  steadied, 
which  would  bring  her  course  S.  J  W.  And  it  may  be  here  remarked 
that  these  seem  to  have  been  the  proper  and  natural  courses  for  these 
steamers  to  pursue,  in  view  of  their  respective  destinations,  and  that 
these  courses  would  bring  them  in  such  relations  that  they  might  pass 
each  other  on  nearly  parallel  lines,  or  meet  end  on.  As  was  appropri- 
ately said  by  Judge  Bbown  in  the  case  of  The  LepantOf  21  Fed.  Bep. 
651: 

*'The  basis  of  cases  of  this  character  is  some  fault  in  the  person  or  persons 
sued.  Fault  consists  in  the  violation  of  some  statutory  rule  of  navigation  or 
in  the  failure  to  exercise  due  nautical  skill  or  prudence.  The  preponderance 
of  proof  is  upon  the  libelants.  To  entitle  them  to  recover  they  must  point 
out  the  fault  complained  o£i  and  establish  it  by  fair  preponderance  of  evi- 
dence." 

The  chief  faults  insisted  on  by  libelants  against  those  in  charge  of  the 
Pridgeon  are:  (1)  That  the  Pridgeon  was  going  at  too  high  a  rate  of 
speed;  (2)  that,  on  discovering  the  Chamberlain's  lights,  the  Pridgeon 
should  have  been  stopped,  or  stopped  and  backed;  (3)  that,  on  discov- 
ering the  Chamberlain's  lights,  the  Pridgeon's  wheel  was  put  to  star- 
board, when  it  ought  to  have  been  put  to  port.  To  my  mind  the  weight 
of  evidence  quite  satisfactorily  shows  that  the  Pridgeon  was  on  the  port 
bow  of  the  Chamberlain  when  those  in  charge  of  the  Chamberlain  first 
became  aware  that  the  Pridgeon  was  near  them.  The  testimony  of  the 
master,  wheelsman,  and  two  lookouts  of  the  Chamberlain  all  agrees  that 
the  first  notice  they  had  of  the  Pridgeon's  presence  was  by  hearing  a 
single  blast  of  her  whistle  on  the  Chamberlain's  port  bow,  the  different 
witnesses  placing  the  angle  from  one  to  three  points  over  that  bow;  and 
this  testimony  from  the  deck  of  the  Chamberlain  is  corroborated  by  the 
testimony  of  the  master,  wheelsman,  and  lookout  of  the  Brown, — ^the 
schooner  in  tow  of  the  Chamberlain.  Besides,  the  way  the  vessels  came 
together,  also,  in  my  estimation,  supports  the  same  conclusion.     It  is 
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true,  the  master,  wheelsman,  and  lookout  of  the  Pridgeon  say  they  first 
discovered  the  Chamberlain's  light  over  their  starboard  bow,  and  inferred 
that  the  steamer  bearing  those  lights  was  to  the  starboard  of  them,  and 
this  could  not  have  been  correct  if  the  two  steamers  were  at  that  time., 
both  standing  on  their  alleged  respective  courses, — ^that  is,  the  Cham- 
berlain going  N.  by  E.,  and  the  Pridgeon  S.}  W., — unless  the  course  of 
the  Pridgeon  was  to  the  east  of  the  course  of  the  Chamberlain,  in  w^hich 
case  the  signal  of  the  Pridgeon  would  have  been  heard  over  the  Cham- 
berlain's starboard  bow.  It  will  be  borne  in  mind  that  those  on  the 
deck  of  .the  Pridgeon,  who  testify  to  the  direction  in  which  the  Cham- 
berlain's lights  bore,  all  say  that  up  to  the  time  they  first  saw  those 
lights  they  had  heard  no  whistle  from  the  Chamberlain;  while  the  testi- 
mony from  the  decks  of  the  Chamberlain  and  Brown  is  that  the  first 
thing  they  heard  was  a  strong,  clear  blast  from  the  Pridgeon's  whistle  on 
their  port  bow;  the  wheel  of  the  Chamberlain  was  at  once  ported  a  quar- 
ter of  a  point,  and  one  blast  of  her  whistle  blown,  to  indicate  that  she 
would  pass  the  Pridgeon  port  to  port;  that  soon  after  this  was  done  they 
saw  the  Pridgeon's  bright  light  and  green  light  still  on  their  port  bow,  and 
then  they  put  their  wheel  hard  a-port,  and  the  Chamberlain  began  to  swing 
to  starboard,  and  had  swung  several  points  when  she  was  struck.  My 
own  conclusion  from  the  proof  is  that  the  Pridgeon's  course  was  much 
more  to  the  eastward  than  was  testified  to  by  her  wheelsman,  when  the 
Chamberlain's  lights  were  sighted.  The  Chamberiain's  course  being  N. 
by  £.,  if  the  Pridgeon's  course  had  been  S.  by  £. — and  I  conclude  it 
must  have  been  at  least  as  far  to  the  eastward  as  that — the  Chamberlain's 
lights  would  have  shown  over  the  starboard  bow  of  the  Pridgeon.  It  is 
true,  Capt.  Sherwood  of  the  Pridgeon  testified  that  he  was  on  bis  course 
S.  i  W.,  when  the  Chamberlain's  light  was  reported,  and  I  doubt  not  he 
thought  so,  because  he  had  given  no  order  to  change  it;  but  he  did  not 
see  the  compass  himself,  and  I  conclude  that  his  wheelsman  had  negli- 
gently allowed  her  to  come  up  a  point  or  two  without  any  orders  from 
the  captain  to  do  so.  In  other  words,  I  conclude  that  the  Pridgeon  was 
running  directly,  or  nearly  so,  into  the  wind,  which  was  about  S.  S.  E. 
The  master  of  the  Pridgeon  says  that,  seeing  at  first  only  the  white  or 
mastrhead  light  of  the  Chamberlain,  he  did  not  know  it  was  a  steam- 
boat; that  the  first  he  saw  was  a  bright  light;  and  he  says  he  did  not 
know  it  was  a  boat  at  all.  Here  is  his  explanation  of  the  situation  and 
of  his  own  conduct  as  given  by  himself: 

**Queiftion.  What  was  the  first  thing  you  saw  of  the  Chamberlain*  or  any- 
thing on  her?  Ansioer.  1  saw  a  bright  light.  I  did  not  know  whether  it 
was  the  Chamberlain,  or  what  it  was.  I  saw  a  bright  light  before  I  knew 
it  was  a  boat.  Q.  Did  you  get  any  report  of  that  before  you  saw  it?  A.  The 
lookout  saw  it  about  the  same  time  I  saw  it.  Q.  Did  he  report  it?  A.  Ye8» 
about  the  same  time.  Q.  Where  did  you  see  that  light?  A.  About  two 
points  on  our  starboard  bow, — about  two  points.  Q.  What  did  you  do  after 
seeing  that  light?  A,  I  ordered  the  second  mate  to  blow  two  blasts  of  the 
whistle.  Q.  What  next?  A.  We  waited  a  moment,  and  we  got  no  reply. 
Then  I  ordered  him  to  blow  two  more.  When  I  ordered  him  to  blow  two 
more  I  ordered  the  wheel  to  starboard.  Before  the  sound  of  the  whistle  died 
out,  we  got  one  blast.    Then  I  stopped,  our  boat,  and  reversed  her." 
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It  appears  to  me  this  captain  should  have  known  this  was  a  steamer's 
light.  No  craft,  unless  it  had  been  a  vessel  at  anchor,  had  a  right  to 
carry  a  bright  light  at  the  mast-head,  and  he  must  have  known  that  he 
was  outside  of  any  anchorage  ground;  at  all  events,  he  had  no  right  to 
continue  going  ahead  until  he  had  solved  the  question  as  to  what  that 
light  meant.  Had  he  stopped  then,  it  seems  to  me  almost  certain  that 
the  collision  would  have  been  avoided;  and,  if  in  any  degree  in  doubt  as 
to  what  the  bright  light  indicated,  his  plain  duty  was  to  stop.  Instead, 
however,  of  stopping  he  starboarded  his  wheel,  kept  going  ahead  with- 
out slackening  his  speed,  and,  when  within  a  brief  time  he  saw  the  red 
light  of  the  Chamberlain,  he  put  his  wheel  hard  a-starboard  and  gave  sig- 
nals to  stop  and  reverse.  But  the  engineer  of  the  Pridgeon  testifies  that, 
although  be  responded  promptly  to  the  signal,  he  only  had  time  to  shut 
off,  but  had  not  reversed  when  the  collision  took  place,  while  the  proof 
shows  clearly  that  the  Pridgeon  had  responded  to  her  hard  a-starboard 
wheel,  and  was  swinging  rapidly  to  port,  when  she  struck  the  Chamber- 
lain. What  seems  to  me,  under  the  circumstances,  to  have  been  a  very 
obvious  fault  on  the  part  of  the  master  of  the  Pridgeon  was  his  starboard- 
ing instead  of  porting  his  wheel  at  the  time  he  first  saw  this  bright  light; 
as  it  seems  to  me  that  the  first  thought  which  should  occur  to  a  prudent 
man  under  such  circumstances  would  be  to  go  to  starboard,  passing 
whatever  craft  the  light  belonged  to  port  side  to  port  side.  He  adopted 
the  other  alternative  because  he  assumed  that  the  craft  carrying  the 
bright  light  was  to  the  starboard  of  him,  when  in  fact  the  two  steamers 
were  approaching  each  other  on  converging  lines, — the  Pridgeon  run- 
ning some  points  east  of  south,  and  the  Chamberlain  going  east  by 
north, — and  the  two  vessels  were  in  the  predicament  provided  for  by 
article  19  of  the  new  sailing  rules: 

''If  two  vessels  under  steam  are  crossing,  so  as  to  involve  risk  of  collision, 
the  vessel  which  has  the  other  on  her  starboard  side  shall  keep  out  of  the  way 
of  the  other." 

He,  having  the  craft,  whatever  it  was,  carrying  this  light,  on  his  star- 
board side,  was  oUiged  to  keep  out  of  her  way.  This  obligation  he 
could  have  best  fulfilled  by  stopping  at  once  until  he  could  decide  in  what 
manner  he  could  most  safely  avoid  the  craft  on  his  starboard  side.  He 
elected  to  starboard  his  wheel,  when,  it  seems  to  me,  from  the  proof,  he 
should  have  ported;  and  went  ahead,  when,  it  seems  to  me,  every  in- 
stinct of  caution  should  have  prompted  him  to  stop. 

I  come  now  to  consider  the  faults  charged  by  the  answer  against  the 
Chamberlain: 

First.  That  "the  Chamberlain  had  not  a  proper  and  vigilant  lookout." 
The  proof  shows  that  the  Chamberlain  had  two  lookouts,  both  men  of 
experience,  and  stationed  well  forward,  one  on  each  side,  and  in  what 
the  seamen  term  "the  eyes  of  the  ship."  This  certainly  would  appear 
to  be  sufficient  compliance  with  duty  as  to  lookouts. 

Second,  "In  not  blowing  fog-signals  at  proper  intervals."  The  proof 
shows  that  fog-signals  were  regularly  given  on  the  Chamberlain  from 
the  time  the  fog  set  in, — ^an  hour  or  an  hour  and  a  half  before  the  collis- 
ion.    The  master  testified  that  he  sounded  the  proper  signals  at  inter- 
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vals  of  a  minute  or  a  minute  and  a  half,  from  the  time  the  fog.  set  in; 
and  his  testimony  is  corroborated  by  all  the  others  on  the  deck  of  the 
Chamberlain,  and  those  on  the  Browne  and  ako'  by  those  in  charge  of 
the  steamers  Nahant  and  Palmer,  that  were  running  on  about  the  same 
course  as  the  Chamberlain,  and  at  short  distances  to  the  east  and  astern 
of  her.  The  only  evidence  that  bears  against  the  conclusion  that  thq 
proper  fog-signals  were  not  given  is  that  they  were  not  heard  on  the 
Pridgeon  until  after  the  Chamberlain's  light  was  seen  on  the  Pridgeon; 
and.it  is  more  reasonable,  as  it  seems  to  me,  to  account  for  this  failure 
to  hear  them  on  the  ground  of  inattention  on  the  part  of  the  lookout  of 
the  Pridgeon  than  it  is  to  say  the  signals  were  not  given,  in  the  face  of 
the  positive  proof  that  they  were  given.  Indeed,  so  many  caseiB  occur 
where  fog  horns  or  whistles  are  not  heard,  when  the  proof  is  clear  that 
they  were  given,  that  the  proof  in  this  case  that  the  fog-signals  of  the 
Chamberlain  were  not  heard  on  the  Pridgeon  until  after  the  Chamber- 
lain's lights  had  been  seen  from  the  Pridgeon,  should  have  but  little 
weight  as  testimony  to  show  they  were  not  sounded.  Scientific  theories 
have  been  suggested  of  late  to  the  eflfect  that  there  are,  at  times,  condi- 
tions of  the  atmosphere  which  make  it  acoustically  opaque,  and  the  time 
may  come  when  these  theories  will  be  sufficiently  established  to  make 
them  safe  guides  in  judicial  proceedings,  but  at  present  I  prefer  to  assume 
that  signals  shown  to  have  been  given  were  not  heard  because  those  whose 
duty  it  was  to  look  and  listen  for  them  were  inattentive  to  that  duty. 

nird.  "  That  the  Chamberlain  was  running  at  too  high  a  rate  of  speed." 
I  think  the  proof  shows  that  both  these  steamers  were  running  at  a  speed 
of  about  five  miles  an  hour  from  the  time  the  fog  set  in.  The  ei^ineer 
of  the  Chamberlain  says  that  was  about  his  speed;  and  the  engineer  of 
the  Pridgeon  states  that  his  wheel  was  making  from  $5  to  40  ^rns  per 
minute,  which,  by  the  basis  he  gives  for  calculating  his  speed,  would 
make  the  Pridgeon's  speed  just  about  five  miles  an  hour,  and  I  am  not 
prepared  to  say  from  the  proof  tha£  this  was  not  a  modetate  rate  of  speed 
in  a  fog  with  some  sea  and  wind.  i      . 

Fburth.  "That  the  Chamberlain  was  at  fault  in  not  answering  the  pass- 
ing signals  of  the  Pridgeon,"  The  proof  shows  that,  before  these  passing 
signals  had  been  given  by  the  Pridgeon  to  the  effect  that  she  would  pass 
the  Chamberlain  starboard  to  starboard,  the  Chamberlain  had  given  her 
signals  indicating  that  she  would  pass  port  to  port,  and  had  shifted  her 
wheel  in  order  to  do  so  with  safety,  and  I  do  not  think  ii  was  a  fault  on 
the  part  of  the  Chamberlain  to  keep  to  starboard  under  the. circum- 
stances; 6.nd  this  disposes  of  the  fifth  fault  attributed  to  the  Chamberlain, 
— that  she  ported  when  she  should  have  starboarded. 

The  proof  satisfies  me  that  the  Pridgeon's  whistle  was  heard  on  the 
Chamberlain's  port  bow  some  time  before  the  lookout  on  the  Pridgeon 
first  saw  the  Chamberlain's  light,  because  I  can  see'  no  reason  why  the 
light  of  the  Pridgeon  should  not  have  been  seen  from  the  deck  of  th^ 
Chamberlain  as  soon  as  the  Chamberlain's  light  was  seen  from  the  deck 
of  the  Pridgeon.  As  soon  as  the  loud,  short  whistle  from  the  Pridgeon. 
was  heard  on  the'Chamberlain,  of  course  all  on  the  Chamberlain  and  on 


Digitized  by 


Google 


268  FEDERAL  REPOBTEB,  Vol.  38. 

the  Brown,  her  tow,  would  have  been  on  the  alert  to  discover  the  Pridge- 
on's  location  and  lights,  but  they  did  not  see  them  until  after  the  Cham- 
berlain had  blown  one  whistle  to  indicate  her  position,  and  that  she 
would  pass  port  to  port,  and  had  put  her  wheel  to  port,  and  had  blown 
three  blasts  to  indicate  that  she  had  a  tow,  and  soon  after  that  the  lights 
of  the  Pridgeon  were  seen  over  the  Chamberlain's  port  bow,  and  it  was 
at  this  moment  that  the  Pridgeon  gave  her  two  blasts  as  a  passing  signal. 
There  was,  however,  an  interval  of  time  between  the  sighting  of  the 
Chamberlain's  bright  light  and  the  time  when  her  red  light  was  seen  on 
the  Pridgeon,  which,  if  it  had  been  properly  improved  by  the  Pridgeon 
in  stopping  and  backing,  would,  as  it  seems  to  me,  have  prevented  the 
collision. 

After  a  careful  and  laborious  examination  of  the  proof  I  am  unable  to 
attribute  any  special  fault  to  the  Chamberlain.  She  was  on  her  r^ular 
course;  she  had  had  no  occasion  to  deviate  from  her  course.  It  is  true, 
her  wheelsman  might  have  become  careless,  and  allowed  her  to  swing  by 
a  point  or  so  from  her  chart  course.  Those  in  chaise  of  her  heard  the 
Pridgeon's  short,  dear,  single  whistle  blast  on  her  port  bow,  and,  taking 
it  for  granted  that  it  meant  a  steamer  bound  up  the  lake  on  their  port 
side,  they  replied  with  one  blast,  which  indicated  that  they  would  pass 
port  to  port,  but,  to  be  entirely  safe,  the  master  of  the  Chamberlain 
ported  a  quarter  of  a  point,  giving  the  signal  that  he  had  done  so;  then 
the  lights  of  the  Pridgeon  were  seen  crossing  his  bow,  but  it  was  then  too 
late  to  attempt,  much  less  to  accomplish,  any  maneuver  to  escape  the 
peril.  It  is  asked  by  the  proctors  for  the  Pridgeon,  why  did  not  the 
Chamberlain  stop,  and  why  was  it  not  their  duty  to  stop,  when  they 
heard  the  Pridgeon's  whistle  on  their  port  bow?  The  reply  seems  to 
me  a  natural  and  sufficient  one.  They  assumed  that  the  Pridgeon  was 
bound  up  the  lake,  and  that  they  would  pass  port  to  port,  and  gave 
their  signals  accordingly.  Nothing  that  is  disclosed  in  the  proof  shows 
that  there  was  any  intimation  to  those  in  charge  of  the  Chamberlain  that 
any  other  maneuver  was  required  of  them,  and  hence  there  seems  to  me 
to  have  been  no  duty  to  have  adopted  any  other  expedient. 

Much  space  and  time  have  been  spent  in  discussing  the  question  as  to 
the  time  that  this  collision  occurred.  The  question  is  only  material  as 
it  may  bear  upon  the  speed  of  the  two  ships  at  the  time  they  sighted 
each  other;  and  I  find  no  difficulty  in  determining  from  the  proof  that 
both  steamers  were  running  at  the  rate  of  five  miles  per  hour  when  they 
became  aware  of  each  other's  proximity.  I  have  no  doubt  from  the 
proof  that  the  Chamberlain  got  under  way  outside  of  Milwaukee  harbor 
with  her  tow  soon  after  two  o'clock ;  that  her  speed  from  the  time  she 
got  under  way  was  from  9  to  9  J  miles  per  hour,  which,  in  the  5  hours 
intervening  before  7  o'clock, — the  time  when  the  fog  set  in, — would 
carry  her  about  45  miles.  She  had  thus  run  under  check  at  a  speed  of 
5  miles  an  hour,  for,  say,  an  hour  and  a  half,  or  until  about  half  past 
8, — the  time  at  which  I  conclude  from  the  proof  the  collision  occurred, 
— ^which  would  carry  her  abreast  of,  or  a  little  below,  the  entrance  to 
Sheboygan  harbor,  just  about  the  point  where  the  collision  occurred. 
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My  conclusion  is  that  there  was  either  a  careless  or  an  incompetent 
lookout  kept  upon  the  Pridgeon,  by  reason  of  which  the  fog  signals 
given  from  the  Chamberlain  were  not  heard  on  the  Pridgeon,  because 
the  proof  shows  that  the  steam-propellers  Palmer  and  Nahant  also  left 
Milwaukee  about  the  same  time  with  the  Chamberlain.  They  took 
courses  parallel  with  the  Course  of  the  Chamberlain,  but  a  little  outside 
of  her,  still  within  sight  and  hearing,  and  these  two  vessels  were  in  sight 
of  the  Chamberlain  up  to  the  time  the  fog  set  in  thick,  although  the 
Chamberlain  had  passed  them  both,  and  was  a  little  inside  of,  as  well  as 
ahead  of,  them.  Different  estimates  are  given  as  to  the  distance  of  the 
Palmer,  which  held  an  outside  course  from  the  Chamberlain  at  the  time 
of  the  collision,  and  for  a  short  time  previous  to  it,  but  probably  she 
was  not  to  exceed  four  miles  away  from  the  Chamberlain,  and  the  Na- 
hant was  between  the  Chamberlain  and  the  Palmer;  and  all  the  testi- 
mony from  the  decks  of  the  Palmer  and  the  Nahant,  and  from  the  decks 
of  the  Chamberlain  and  the  Brown,  agrees  that  these  three  steamers  heard 
each  other's  fog-signals  right  along  up  to  the  time  of  the  collision,  al- 
though, the  wind  being  south-easterly,  it  would  have  interfered  to  some 
extent  with  the  transmission  of  the  sound  from  the  Palmer  and  Nahant 
to  the  Chamberlain.  The  Pridgeon,  approaching  the  Chamberlain  with 
the  wind  in  her  favor,  ought  certainly  to  have  heard  the  Chamberlain's 
fog-signals,  if  they  were  given;  and  it  seems  to  me  there  is  no  other  con- 
clusion than  that  the  reason  why  they  did  not  hear  them  was  because 
proper  attention  was  not  paid.  I  therefore  find  that  the  collision  oc- 
curred by  reason  of  the  fault  of  those  in  charge  of  the  navigation  of  the 
Pridgeon,  and  that  the  libelants  are  entitled  to  recover  the  damages* 


8haw  i^.  .The  READiNa  and  The  David  Smith.* 

(Diiirict  Court,  B.  D.  Prnmyhania,    October  1, 1888.) 

CoxxmoN— Bbtwbeit  Stbambb  and  Tow— Liabilitt. 

In  a  coIlJBion  between  a  steamer  and  the  tow  of  a  tug/ resulting  In  Inlurv 
to  Bald  tow.  it  appearing  that  the  tug  and  steamer  were  both  in  fault,  held, 
that  A  decree  should  be  entered  for  the  tow  against  both  the  tug  and  the 
steamer. 

In  Admiralty. 

H.  JR.  EdmundB^  for  libelant. 

Tho%.  Harif  Jr.,  for  steamer  Reading. 

Driver  &  QmUtonf  for  tug  Smith. 

Butler,  J.  On  the  18th  day  of  October,  1887,  the  libelant  was  being 
towed  up  the  Delaware  river  by  the  tug  Smith,  and  when  about  the  fourth 
of  a  mile  below  Greenwich  piers  (which  are  on  the  western  side  of  the 

*  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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river)  the  steamer  Reading  appeared,  near  the  same  distance  above, 
coming  down.  The  Smith  was  probably  a  little  closer  to  the  western 
side  of  the  channel  than  the  Reading,  but  so  nearly  on  the  same  course 
with  the  latter  that  it  would  have  been  necessary  to  change  in  passing.  If 
no  obstruction  had  been  encountered,  it  would,  therefore,  have  been  her 
duty  to  run  eastwardly  of  the  Reading.  Just  at  this  time,  however,  a 
schooner  was  towed  out  from  the  piers  and  run  across  the  channel.  In 
this  situation  neither  the  Smith  nor  the  Reading  could  safely  turn  east- 
ward, and  attempt  to  cross  the  schooner's  bows.  To  continue  their  re- 
spective courses  would  certainly  have  resulted  in  one  or  the  other,  if 
not  both,  colliding  with  the  schooner.  If  both  turned  westward,  to  pass 
under  her  stern,  they  would  almost  n6cessarily  collide  with  each  other.  • 
They  should,  therefore,  have  stopped,  or  endeavored  to  do  so.  Possi- 
bly the  Smith  could  not  have  stopped,  as  the  tide  was  running  up.  She 
could,  however,  have  greatly  diminished  her  speed, — reducing  it  to  that 
of  the  tide.  Indeed,  I  strongly  incline  to  believe  that  the  use  of  her 
anchors  and  those  of  the  libelant,  would  have  stopped  her.  The  Read^ 
ing  certainly  could  have  stopped.  The  tide  was  in  her  front  and  had 
she  reversed  and  dropped  her  anchor,  she  would  have  stopped  before 
reaching  the  point  of  collision.  The  Smith,  instead  of  stopping,  resolved 
to  run  westwardly ,  and  endeavored  to  notify  the  Reading  of  her  purpose, 
by  blasts  of  her  whistle.  The  latter  vessel  made  no  response,  and  the 
Smith,  without  further  warning,  turned  westward.  The  Reading  made 
a  like  turn  at  the  same  time,  and,  after  passing  the  schooner's  stem  as 
close  as  possible,  struck  the  libelant,  (towed  astern  of  the  Smith,)  and 
inflicted  the  damage  complained  of.  That  both  vessels  were  in  faij|: 
seems  plain.  The  Smith  wais  clearly  wrong  in  turning  westward  without 
an  answer  to  her  signal,  instead  of  stopping  or  endeavoring  to  do  so,  es- 
pecially as  she  saw,  or  should  have  seen,  that  the  Reading  had  turned  in 
the  same  direction.  The  reason  for  her  conduct  is  found  in  the  testimony 
of  her  master.  He  supposed  the  Reading  and  schooner  were  lying  still, 
— that  neither  was  under  way.  This  error  could  only  arise  from  care- 
lessness in  the  lookout.  Even  if  it  were  true,  as  urged  ia  her  behalf, 
that  the  Smith  was  on  a  course  westward  of  the  Reading's,  and  had,  there- 
fore, a  right  to  pass  on  that  side,  it  was  nevertheless  her  duty  to  endeavtJi' 
to  stop  when  she  saw,  or  should  have  seen,  that  the  Reading  also  had 
turned  in  that  direction,  instead  of  answering  her  signal.  Admitting 
that  the  latter  was  wrong  in  turning  westward,  the  Smith  could  find  no 
justification  in  this  for  continuing  her  course,  and  running  her  tow  in 
danger.  The  Reading  was  wrong,  as  we  have  seen,  in  failing  to  stop. 
She  admits  that  it  was  her  duty. to  stop,  if  possible,  by  the  endeavor 
she  has  made  to  prove  that  she  had  tried  to  do  so.  Some  of  her  wit- 
nesses say  her  engine  was  reversed.  The  distance  she  ran,  however, 
against  the  tide,  and  the  force  of  her  blow  in  the  collision,  satisfy  me 
that  this  testimony  cannot  be  relied  upon.  If  she  had  proposed  to 
stop,  and  had  found  the  reversal  of  her  engines  insufficient  to  accom- 
plish her  purpose,  she  would  have  dropped  her  anchors.  Had  she 
done  so,  there  is  no  room  to  doubt  that  she  would  have  stopped,     Ip- 
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deed,  I  cannot  doubt  that  the  prompt  reversal  of  her  engine  would,  of 
itself,  have  stopped  her.  I  think  the  testimony  justifies  a  belief  that 
she  did  not  see  the  Smith  and  her  tow,  until  she  was  almost  imme- 
diately upon  them,  and  did  not,  therefore,  see  any  occasion  for  stopping. 
Had  she  seen  them  when  the  Smith  signaled,  she  would  doubtless  have 
heard  the  signal,  and  answered,  and  have  taken  proper  measures  to  avoid 
the  collision.  I  think  her  attention  was  engrossed  by  the  schooner  di- 
rectly in  her  front,  and  for  want  of  a  vigilant  outlook  failed  to  see  the 
threatened  danger  below.  However  this  may  be,  she  should  have  stopped 
immediately  upon  the  schooner  and  the  Smith  coming  in  view,  and  if 
the  reversal  of  her  engine  was  insufficient  for  this  purpose  she  should 
have  used  anchors.  She,  also,  therefore,  is  responsible  for  the  injury  in- 
flicted. A  decree  must  be  entered  for  the  libelant  against  both  respond-^ 
entB. 


The  Excelsior  9.  The  Bruce  and  The  Hamilton  Fish. 

(Dutriet  Court,  B.  D.  Pennsyhania.    November  9, 1888.) 

CoLLiBiON— Steam  and  Sail—Change  of  Tags. 

Where  a  sailing  vessel  upon  a  particular  tack  finds  that  she  is  likely  to  col- 
lide with  a  yessel  propelled  by  steam,  and  at  or  about  the  time  of  the  collis- 
ion endeaTora  to  ay  old  it  by  changing  her  course,  she  can  recoyer  if  a  collis- 
ion results,  eyen  though  the  particular  change  of  course  was  iU-adyised. 

In  Admiralty.     Libel  for  damages. 

The  bark  Excelsior,  being  injured  in  a  collision  with  the  tug  Bruce 
and  ship  Hamilton  Fish,  brought  a  libel  against  them  for  damages.  The 
fftcts  appear  in  the  opinion. 

Charles  Gibbons,  Jr,y  Oartis  TilUm,  and  John  P.  Lewis,  for  libelaixt. 

Henry  R.  Edmunds,  for  the  Hamilton  Fish. 

Alfr^  Driver  and  J,  Warren  Coulston,  for  the  tug  Bruce, 

Butler,  J.  On  the  14th  of  May,  1887,  the  libelant,  laden  with  sugar,' 
and  bound  for  Philadelphia,  was  beating  up  the  Delaware  river  against 
a  north-east  wind,  in  charge  of  a  competent  pilot.  Between  the  hours 
of  2  and  3  p.  m.,  when  off  Reedy  Island  piers,  near  the  east  side  of  the 
channel,  she  turned  about,  and  tacked  westward,  across  the  river.  At 
this  time  the  Bruce,  having  the  Hamilton  Fish  in  tow  astern,  was  from 
one  to  two  miles  below,  steaming  up  the  western  side  of  the  channel. 
The  vessels  held  their  respective  courses  until  the  Bruce  was  about  paas- 
ing  the  bark's  bows,  so  close  as  to  render  collision  with  the  Fish  proba- 
ble, if  not  inevitable,  when  the  bark,  to  avoid  the  danger,  chahged  her  * 
helm,  and  sought  to  go  about.  She  succeeded  in  turning  her  head  up 
to  the  wind,  but  immediately  fell  back,  and  came  into  collision  with 
the  ship.  Her  witnesses  attribute  the  failure  to  get  about  to  a  sudden 
change  of  wind.  The  bark's  libel  charges  the  tug  with  negUgence  in 
failing  to  go  astern,  and  to  reduce  her  speed;  and  charges  the  ship  Fish, 
with  negligence  in  failing  to  cast  off  or  cut  her  hawser,  when  the  danger. 
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became  apparent,  to  observe  the  rules  of  the  road,  and  to  exercise  proper 
seamanship.  The  Bruce's  answer  says  the  collision  was  caused  hj  the 
bark's  attempt  to  go  about  where  she  did,  instead  of  turning  southward, 
and  going  astern  of  the  tow.  The  Fish's  answer  is  the  same.  It  is  im- 
portant to  observe  that  neither  answer  suggests  that  the  bark  should  have 
gone  further  eastward  before  tacking,  as  was  urged  on  the  argument, 
and  that  the  Bruce  says  the  bark  had  run  "to  the  eastern  shore"  before 
turning.  The  allegation  that  the  bark  should  have  gone  about  earlier, 
or  should  have  turned  southward,  and  endeavored  to  go  astern  of  the 
tow,  finds  no  support,  in  the  facts  of  the  case.  Her  tack  was  not  run 
out  by  several  hundred  yards.  She  had  a  right,  therefore,  to  hold  her 
course,  and  it  was  her  duty  to  do  so  until  threatened  with  collision;  and 
then  it  was  proper  to  make  the  effort  which  she  did  to  avoid  the  danger. 
Whether  the  course  adopted  was  the  best  is  unimportant.  It  is  plain 
that  she  thought  it  was.  If  she  was  mistaken,  however,  she  is  not  chai^e- 
able  on  that  account.  I  do  not  see  any  evidence  whatever  of  fault  on 
her  part.  If  she  should  have  gone  further  eastward  before  changing 
tack,  the  respondents  are  not  in  position  to  assert  it.  Was  the  tug  in 
fault?  I  believe  she  was.  It  was  her  plain  duty  to  go  astern  of  the 
bark.  There  was  nothing,  I  think,  in  the  way  of  her  doing  so.  It 
seems  quite  evident  that  she  desired  to  avoid  loss  of  time  by  change 
of  course,  and  therefore  took  the  risk  of  crossing  the  bark's  bows,  hoping 
to  get  by  in  time.  She  took  the  chances,  and  must  bear  the  consequences. 
Had  there  been  anything  in  the  way  of  turning  slightly  eastward  to  go 
astern,  when  she  saw  the  bark  turn  westward,  she  should  have  slowed 
down,  and  stopped,  if  necessary.  The  use  of  her  anchors  and  those  of 
the  ship  would  have  enabled  her  to  do  this  with  safety.  I  do  not  think  a 
case  is  made  out  against  the  ship.  She  cannot  properly  be  charged 
with  fault  in  failing  to  cut  her  hawser,  or  throw  it  off.  She  was  justified 
in  relying  on  the  tug  to  tow  her  past  the  bark  in  safety,  and  in  believing 
that  she  would  go  astern  of  the  bark  if  necessary,  until  it  was  too  late 
for  effective  action  on  her  part;  nor  do  I  see  any  evidence  to  justify  the 
charge,  under  the  circumstances,  that  the  ship  failed  to  observe  the  rules 
of  the  road,  or  to  exercise  proper  seamanship. 


I 


The  Hajailton  Eisn  «.  The  Exoelsiob. 
(JOUtrict  Cowrt,  JEJ.  JD.  PennsyVocmia.    November  9, 188S.) 

In  Admiralty.    Libel  for  damages. 

This  libel  by  the  ship  Hamilton  Fish  against  the  bark  Excelsior  grew  out 
of  the  same  collision  referred  to  in  Tha  BxoeUior  v.  The  Bruae  and  The  Ham- 
ilton Fish.  anU,  271. 

Henry  R,  Edmunds,  for  libelant.     « 

Chas.  Gibbons,  Jr.,  Curtis  Tilton,  and  John  F.  Lezois,  for  the  Excelsior. 

BuTLEB,  J.  What  is  said  in  the  case  of  T?ie  Exoelsior  v.  The  Bmce  and 
Tihe  Hamilton  Fish,  ante,  271,  (just  decided,)  is  referred  to  as  expressing  the 
judgment  of  the  court  in  this  case.    The  libel  must  be  dismissed,  with  costs. 
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HoHOBST  V.  Hambxtbg-Amkb.  Packet  Go.  et  aL 
{CircuU  Court,  8.  D.  New  York.    April  1, 1889.) 

I.  Fbdbbal  Coubts— CiBcurr  Coxtbtb— Jobisdiction— In  what  Distbict  Ac 
Tioir  Should  bb  Bbouoht. 

A  8team-8hip  compaDy,  incorporated  under  the  laws  of,  and  having  its  prin- 
cipal ofiBce  in,  a  European  country,  between  which  and  the  port  of  New  York 
city  its  vessels  ply,  and  whose  piers  for  the  lading  and  unlading  of  its  cargoes 
are  in  New  Jersey,  where  its  ofiSce  for  the  transaction  of  its  industrial  opera* 
tions  in  America  is  kept,  but  whosQ  financial  and  monetary  operations  are 
conducted  at  the  office  of  its  agents  in  New  York  city,  which  office  it  ad- 
vertises as  its  New  York  office,  is  not  suable  in  New  York  under  act  Cong, 
March  8, 1887,  §  1.  requiring  actions  to  be  brought  in  the  district  of  which  the 
defendant  is  an  ''inhabitant " 

ft.  Atpbabanob — Sfboial  Afpbabanob. 

If,  after  a  defendant  files  a  general  notice  of  appearance,  the  bill  is  amended 
so  that  a  demurrer  thereto  for  want  of  jurisdiction  will  no  longer  lie,  he  will 
be  permitted  to  amend  his  general  notice  to  make  it  special  only,  unless  the 
complainant  will  stipulate  to  withdraw  his  amended  bill,  and  proceed  on  the 
original. 

Bill  to  Restrain  Infringement  of  Patent. 

Motion  to  amend  notice  of  appearance  by  limiting  the  same  to  a  spe- 
cial appearance  to  set  aside  service  of  process  and  to  dismiss. 

W.  D.  Edmonds,  for  the  motion,  cited: 

Connor  v.  Railroad  Co.^  86  Fed.  Rep.  273;  Vannerson  v.  Leverett,  81  Fed. 
Rep.  876;  Jessup  v.  Railroad  Co.,  86  Fed.  Rep.  785;  Halstead  v.  Manning, 
84  Fed.  Rep.  565;  Manufacturing  Co.  y.  Manufacturing  Co,,  Id.  818;  Rein^ 
Btadler  v.  Reeoes,  83  Fed.  Rep.  308;  Preston  v.  Fire  Bostinguieher  Co.,  36 
Fed.  Rep.  721;  Manvfacturing  Co.  y.  Manvfa^ituring  Co.,  34 Fed.  Rep.  818; 
Holmes  v.  Railroad  Co.,  9  Fed.  Rep.  229;  Deriton  v.  International  Co.,  36 
Fed.  Rep.  1;  U.S.  v.  Yates,  6  How.  605;  Hunt  v.  Brennan,  1  Hun,  213; 
Becker  v.  Zamont,  13  How.  Pr.  23;  Sullivan  y.  Frazee,  4  Rob.  (K.  Y.)  616. 

Salter  T.  Olarkj  for  complainant,  cited: 

Creighton  y.  Kerr,  20  Wall.  85  NorrU  y.  Steam-Ship  Co.,  37  Fed.  Rep.  279. 

Lacombe,  J.  That  the  court  has  power  to  allow  a  general  notice  of 
appearance  to  be  amended  so  as  to  make  it  special  only  seems  to  be  well 
settled.  U.  S.  v.  Yates^  6  How.  605.  The  defendant  prays  for  this  re- 
lief solely,  as  it  insists,  because  since  filing  the  notice  of  appearance 
the  bill  has  been  amended  so  that  it  can  no  longer  be  demurred  to  for 
want  of  jurisdiction.  The  motion  will  be  granted  unless  within  five  days 
after  entry  and  service  of  this  order  the  complainant  shall  stipulate  to 
withdraw  his  amended  biU,  and  go  to  trial  on  the  original  bill. 

The  defendant  the  Hamburg- American  Packet  Company  further  moves 
to  set  aside  the  service  of  process  upon  it  because  this  court  has  no 
jurisdiction  of  the  person  of  such  defendant.  The  suit  is  brought  by 
a  citizen  and  resident  of  the  state  of  New  York  to  restrain  infringement 
of  a  patent,  and  for  damages.  As  such  it  is  covered  by  the  clause  of  sec- 
tion 1  of  the  act  of  March  3,  1887,  which  provides  that  no  civil  suit 
v.88F.no.4— 18 
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shall  be  brought  against  any  person  by  any  original  process  or  proceed- 
ings in  any  other  district  than  that  whereof  he  is  an  inhabitant.  The 
Hamburg-American  Packet  Company  is  incorporated  under  the  laws  of 
a  European  government.  Its  principal  offices  and  place  of  business  are, 
and  always  have  been,  situated  in  the  city  of  Hamburg,  Germany;  all 
its  directors  and  stockholders  being  residents  of  the  German  empire. 
The  business  of  the  said  company  is  that  of  an  ocean  carrier  between  for- 
eign ports  and  the  port  of  New  York.  Its  financial  agents  in  this  coun- 
try are  Kunhardt  &  Co. ;  and  it  advertises  their  office  as  its  office  in  New 
York.  By  Kunhardt  &  Co.,  as  its  agents  here,  its  usual  monetary  and 
financial  transactions  are  conducted,  but  the  piers  to  which  its  vessels 
come  are  in  New  Jersey.  There  it  receives  and  discharges  cargo,  and 
maintains  an  office  for  the  transaction  of  the  matters  immediately  con- 
nected with  its  actual  industrial  operations  in  this  country.  -  Upon  this 
state  of  facts  the  defendant  the  Hamburg-American  Packet  Company 
cannot  be  considered  an  inhabitant  of  the  Southern  district  of  New  York. 
If  the  general  appearance  be  amended  as  prayed,  an  order  may  be  en- 
tered setting  aside  the  service  of  process  upon  that  company. 


LOGKHART  V.  MEMPHIS  &  L.  R.  R.  Co.  d  d. 

{Oitouit  Court.  W.  D.  Tennessee,    February  H  1889.) 

L  Rbmoyal  of  Catjsbs— Application— Time  op  FiLma. 

If  the  party  entitled  to  jud^ent  by  default  for  any  failure  of  his  adver- 
sary to  me  his  pleading  within  the  time  prescribed  by  the  Tennessee  Code 
fail  to  enter  judgment  for  the  default,  the  opposite  party  may  file  the  plead- 
ing at  any  time,  indefinitely,  as  a  matter  of  right,  without  application  to  the 
court  to  enlarge  the  time;  wherefore  a  petition  for  removal  to  the  federal 
court  is  filed  in  time,  under  the  act  of  March  3,  1887,  if  filed  before  or  at  the 
time  the  defendant  files  his  plea  to  the  declaration  or  complaint,  although  the 
original  time  allowed  by  Code  has  expired,  as  the  ri^ht  of  removal  is  co-ex- 
tensive with  the  right  to  plead,  in  such  a  case. 

8.  Same— Sheriff's  Return— Amendment. 

If  the  plaintiff  have  leave  to  amend  a  sheriff's  return  showing  parties  to 
have  been  served,  not  before  so  appearing  on  the  record,  this  necessarily  ex- 
tends the  defendant's  time  for  pleading  indefinitely,  under  the  Tennessee 
practice,  and  the  time  for  removal  is  likewise  extended,  since  he  cannot  be 
compelled  to  plead  in  such  a  case,  within  the  statutory  limit,  under  the  pen- 
alty of  a  forfeiture  of  his  option  of  removal  if  he  do  not  waive  the  irregular- 
ity, and  remove  or  plead. 

8.  Same— Pleas  in  Abatement. 

If  the  defendant  file  pleas  in  abatement  to  the  writ  within  the  time  limited 
by  the  Tennessee  Code  for  filing  pleas,  or  within  any  subsequent  time  belong- 
ing to  him  as  a  right  because  of  the  failure  of  the  plaintiff  to  take  a  default  for 
want  of  a  plea,  or  because  of  an  order  of  the  court  allowing  time  to  plead, 
this  extends  indefinitely  the  time  for  pleading  to  the  declaration  or  complaint, 
and  until  the  pleas  in  abatement  are  disposed  of.  and  the  right  of  pleading  to 
the  declaration  or  complaint  has  expired,  the  right  of  removal  lasts.  If,  then, 
neither  an  order  of  the  court  nor  any  general  rule  of  practice  fix  some  time 
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as  a  limit  for  further  pleading,  the  right  of  removal  continues  as  long  as  the 
right  to  plead  lasts,  and  a  removal  petition  is  in  time,  filed  at  or  before  the 
time  of  pleading  to  the  declaration  or  complaint. 

On  Motion  to  Remand. 

Turley  &  Wrigkty  for  the  motion. 

W.  0.  Weatherfordy  contra. 

Hammond,  J.  The  declaration  in  this  case  was  filed  March  21, 1888, 
within  the  first  three  days  of  the  term  to  which  the  writ  was  returnable, 
and  strictly  in  accordance  with  law  and  the  practice  of  the  court.  Thomp. 
&  S.  Code  Tenn.  4238;  Mill  &  V.  Code  Tenn.  5010.  The  defendants, 
by  the  next  succeeding  section  of  the  Code,  had  'Hh&  first  two  days  after 
the  time  allotted  for  filing  the  declaration"  to  appear  and  demur  or  plead; 
"otherwise  the  plaintifi*  may  have  judgment  by  default,"  says  the  same' 
section.  Thomp.  &  S.  Code  Tenn.  4239;  Mill  &  V,  Code  Tenn.  5011. 
But  they  did  not  do  this,  nor  did  the  plaintiff  take  any  judgment  by  de- 
fault, nor  was  any  step  taken  by  either  party  until  April  25,  1888,  when 
the  defendants — still  during  the  appearance  term — filed  a  plea  in  abate- 
ment to  the  writ,  and  asked  that  it  be  quashed.  On  the  28th  of  April 
the  plaintifi'  filed  an  affidavit,  and  on  his  motion  the  sherifi*  was  allowed 
to  amend  his  return  so  as  to  show  that  he  had  served  the  summons  upon 
one  Jones,  not  only  as  the  agent  of  the  defendant  company,  but  also  as 
the  agent  of  other  defendants  named  in  the  writ  as  trustees  of  that  com- 
pany. In  this  condition  of  the  record  the  March  or  appearance  term  of 
the  court  adjourned  on  the  18th  day  of  May,  1888,  and  during  the  next 
succeeding  May  term^  on  the  1st  day  of  June,  1888,  the  trustees  so 
named  filed  their  plea  in  abatement,  whereupon,  on.  June 5th,  the  plain- 
tiff filed  his  demurrer  to  the  last-mentioned  plea,  and  a  replication  to  the 
first^mentioned  plea  in  abatement,  denying  its  averments.  On  the  2d 
of  July,  1888,  the  court  sustained  the  plaintiff's  said  demurrer,  and  by 
the  order  of  the  court  the  "said  defendants  are  allowed  to  plead  further 
to  plaintiff's  declaration."  But  on  the  7th  day  of  July,  1888, — still 
during  the.May  term, — the  removing  defendants  filed  their  petition  and 
bond  for  removal  to  this  court,  and  on  the  11th  day  of  July  an  order 
was  entered  in  that  court  that  the  case  be  removed.  This  motion  is  now 
inade  to  remand  solely  on  the  ground  that  the  petition  for  removal  was 
not  filed  within  the  time  required  by  the  act  of  congress  of  March  3, 
1887. 

By  the  third  section  of  that  act  the  time  designated  for  filing  the  peti- 
tion to  remove  is  thus  defined: 

"He  may  make  and  file  a  petition  in  such  suit  in  such  state  court  at  the 
time,  or  any  titne  before  the  defendant  is  required  by  the  laws  of  the  state  or 
the  rule  of  the  shite  court  in  which  such  suit  is  brought  to  answer  or  plead  to 
the  declaration  or  complaint  of  the  plaintiff,  for  removal,*'  etc.  (24  St.  554;) 
Act  Aug.  13,  1888,  §  8,  ^25  St.  435.) 

It  seemed  to  me  at  first  that  it  was  entirely  clear  that  this  petition  was 
not  in  time,  and  that  it  should  have  been  filed  within  or  before  the  two 
days  allowed  td  the  defendants  to  ple^d  by  the  section  of  the  Tennessee 


Digitized  by 


Google 


276  FEDERAL  BEPOBTEB,  Vol.  88. 

Ck>de  already  quoted,  but  a  careful  examination  of  the  record,  and  an 
investigation  of  the  state  practice,  has  convinced  me  to  the  contrary.  In 
the  first  place,  the  defendant  who  filed  this  petition,  the  defendants  Dow, 
Matthews,  and  Morgan,  described  as  trustees  of  the  defendant  railroad 
company,  were  not  before  the  court  at  that  time.  At  least,  by  plain- 
tifi^s  own  confession  in  pleading,  the  return  of  the  sherifT  as  originally 
made  did  not  show  them  to  have  been  served  with  process,  and  the 
amendment  making  that  showing  was  not  allowed  or  made  for  more 
than  a  month  after  the  time  to  plead  had  expired.  He  could  not  then 
have  shown  by  the  return,  as  it  stood,  that  he  was  entitled  to  a  judg* 
ment  by  default;  and,  if  he  could  not  take  judgment  by  default,  surely 
there  was  no  compulsion  on  the  defendants  to  plead,  although  they  may 
have  been  served  in  &ct.  The  order  allowing  the  amendment  of  the 
return  says  it  shall  relate  back  to  the  date  of  the  original  return,  but 
this  could  not  act  retroactively  to  put  tHe  defendants  in  default  at  that 
time,  and  impose  on  them  a  compulsion  to  plead  before  the  amendment 
was  made,  or  to  fix  a  limitation  upon  the  privilege  of  removal  by  ex- 
piration of  time  to  plead  under  these  sections  of  the  Code,  which  did  not 
exist  without  the  amendment.  The  plaintiff  could,  by  more  speedily 
amending  the  return,  have  put  the  record  in  a  condition  to  have  given 
him  the  right  to  proceed  at  that  time  to  judgment  by  default;  but  this 
he  did  not  do,  and  it  does  not  appear  that,  within  the  first  five  days  of 
the  term  allowed  by  the  section  of  the  Code  under  consideration  for  filing 
their  pleas,  the  defendants  were  ^^required"  to  answer  or  plead,  to  use 
the  language  of  the  federal  statute  for  removals.  They  were  not  bound, 
I  should  say,  to  waive  the  defective  return,  and  to  plead,  thereby  in- 
curring the  duty  of  applying  for  removal  within  those  days,  under 
penalty  of  forfeiting  their  option  of  removal  to  the  federal  court.  In- 
deed, the  Code  does  not  seem  to  be  imperative  that  the  plea  shall  be 
filed  within  those  five  days,  or  not  at  aU,  without  some  leave  of  the 
court  enlarging  the  time,  as  was  the  fact  in  the  Nevada  case  cited  by 
counsel,— TT^deHndv.&ieeWn  Pac.  Ob., 86 Fed.  Rep:279.  Weknowthat 
such  is  not  our  practice,  but  that  without  any  leave  of  the  court,  and  as 
a  matter  of  right,  the  parties  may,  on  either  side,  go  on  with  their  plead- 
ing, even  after  default,  until  the  adversary  party  objects  by  some  motion 
to  take  advantage  of  the  default,  and  this  advantage  must  be  taken  be- 
fore the  defaulting  party  has  cured  the  defect  by  pleading  in  fact;  and 
unless  the  advantage  sought  to  be  taken  of  the  default  be  strictly  pur- 
sued, it  is  always  considered  as  waived;  or,  in  other  words,  pleading  on 
either  side  is  a  matter  of  right  with  us,  notwithstanding  any  default  as 
to  time  of  filing  the  plea,  at  any  time  before  there  is  a  judgment 
upon  the  default  which  stops  that  right.  Pleadings  are  never  stricken 
from  the  files,  or  rendered  otherwise  nugatory,  because  they  are  not  filed 
within  the  times  prescribed  by  these  sections  of  the  Tennessee  Code,  oi 
because  the  previous  leave  of  the  court  to  file  them  has  not  been  had, 
nor  are  they  filed,  when  so  out  of  strict  time,  by  any  indulgence  of  the 
plaintiflF,  or  consent  of  his,  or  by  any  indulgence  of  the  court,  or  by  its 
leave;  not  at  all,  but  always  as  a  matter  of  right,  as  long  as  the  other 
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mde  does  not  choose  to  take  a  default  strictly  according  to  his  right  to  do 
that  thing,  and  he  cannot  take  it  in  any  other  way  but  strictly.  De- 
faults are  dridimmi  juris  with  ns,  and  no  pleader  needs  to  apply  to  the 
court  for  relief  against  them  until  his  adversary  has  in  fact  taken  ad« 
vantage  of  his  default,  or  is  about  to  do  so,  and  even  then,  on  good  cause 
shown,  the  court  may  "enlarge"  the  time  for  pleading,  or  "excuse"  the 
failure  to  plead  within  the  time  prescribed.  Thomp.  &  S.  Code  Tenn. 
4241;  Mill.  &  V.  Code  Tenn.  6013.  This  has  always  been  the  practice 
of  the  state,  founded  in  the  common  law,  encouraged  by  legislation,  by 
the  courts,  and  in  every  way,  in  practice.  It  is  perhaps  the  main  cause 
for  delays  in  pleading,  for  adversaries  are  not  quick  to  press  defaults; 
and  if,  as  in  other  states,  the  failure  to  file  a  pleading  in  time  were  made 
self-acting, — self-executing, — so  that  no  relief  could  be  had  except  upon 
good  cause  shown  to  the  court,  and  the  courts  should  be  strict  in  that 
regard,  then  promptness  in  pleading  and  procedure  would  be  a  necessity. 
But  this  has  not  been  our  habit,  and  the  right  to  plead  at  any  time  bo- 
fore  default  extend  into  judgment  is  a  fixed  right  in  oar  practice,  and 
this  will  explain  why  the  cases  cited  from  other  states  construing  this 
section  of  the  act  of  congress  in  its  relation  to  the  time  of  filing  the  pe- 
tition for  removal  may  often  not  apply  to  this  case.  Elsewhere  the  gen- 
eral rule  may  be  that  it  requires  an  order  of  the  court  to  enlarge  the  time 
of  pleading,  but  with  us  the  reverse  is  the  rule,  and  it  requires  an  order 
of  the  court  declaring  the  default  to  dose  the  privil^^  of  pleading  at 
will,  so  far  as  relates  to  the  time  of  pleading,  at  least.  It  is  scarcely 
necessary  to  cite  authorities  for  this  statement  of  the  practice,  but  it  may 
be  first  observed  that  the  language  of  the  Code  itself  bears  it  out.  The 
penalty  for  not  filing  a  declaration  within  the  first  three  days  of  the  term 
is  that,  "upon  motion  of  the  defendant,"  the  suit  may  be  dismissed,  and 
for  not  filing  the  plea  within  the  next  two  days,  that  the  plaintifi"  "may 
have  judgment  by  default,"  and  if  either  party  fails  to  plead  at  each  sub- 
sequent step  within  two  days,  it  is  "on  penalty  of  having  the  suit  dis- 
missed, or  judgment  taken  by  default;"  and  no  other  consequence  what- 
ever is  declared  or  provided  for  by  the  statutes  themselves.  Thomp.  & 
S.  Code  Tenn.  4238-4241;  Mill.  &  V.  Code  Tenn.  5010-.5013.  ^udge 
Caruthers,  in  his  "  History  of  a  Lawsuit,"  from  which  we  all  take  our 
first  lessons  in  practice  in  this  state,  traces  the  steps,  and  describes  the 
practice,  as  I  have  indicated.  Caruth.  Lawsuit,  §§  97,  171,  172,  278. 
He  says,  in  speaking  of  the  failure  of  the  defendant  to  move  for  a  judg- 
ment by  default  for  want  of  a  declaration  filed  in  time^  "Until  it  is  done, 
the  plaintifi*  may  at  any  time  file  his  declaration."  Id.  §  171.  Again, 
describing  the  practice  of  calling  the  plaintiff  out  before  taking  judgment 
by  default  for  want  of  a  declaration,  he  says:  "As  he  is  called  to  come 
and  file  his  declaration,  it  would  seem  that  he  might  come  and  file  it, 
although  he  had  neglected  to  do  it  before.  It  would  seem  to  be  a  mock- 
ery to  call  him  to  do  a  thing,  and  then  not  let  him  do  it."  The  same 
practice,  of  course,  applies  to  defaults  by  the  defendant.  To  show  the 
antiquity  of  this  practice,  and  that  it  is  such  a  legal  right  that  it  is  error 
to  deprive  the  party  in  default  of  his  privilege  of  filing  his  pleading  at 
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any  time  before  the  entry  of  a  judgment  upon  the  default,  may  be  cited: 
Mndley  v.  Johnson,  1  Overt.  344;  Twmer  v.  Carter,  1  Head,  520;  Byrd  v. 
Bank,  2  Swan,  43. 

The  local  rules  of  practice  in  the  court  from  which  this  case  comes, 
cited  by  counsel  in  his  brief  for  defendants,  which  fix  the  motion  days 
upon  which  defaults  may  be  taken,  are  based  on  this  settled  practice, 
which  on  the  whole  may  be  said  to  be  contrived  so  that  he  who  would 
take  advantage  of  a  default  in  the  time  of  filing  a  pleading  shall  do  it 
only  at  certain  fixed  times,  when  the  one  in  default  may  have  an  oppor- 
tunity to  resist  the  application  for  cause,  if  he  have  iiqt  in  the  mean 
time  filed  his  pleading.  Moreover,  these. sections  of  the  Code  do  not  re- 
quire pleas  "to  the  declaration  or  complaint"  to  be  filed  within  the  time 
limited  by  them,  only,  or  at  all,  if  the  defendant  has  any  defense  by 
motion  to  dismiss,  by  demurrer,  by  plea  in  abatemeot,  or  other  dilatory 
plea  like  these.  It  is  only  in  the  absence  of  such  dilatory  or  prelimi- 
nary defenses  that  thes^e  sections  can.  be  said  to  fix  a  time  within  which 
a  plea  "  to  the  declaration  or  complaint "  is  due,  and  consequently  to  fix 
a  time  by  which  the  right  of  removal  is  limited  under  this  act  of  con- 
gress. If  the  dilatory  or  preliminary  pleas  be  filed,  the  Tennessee  Code 
is  obeyed,  and  the  "requirement"  of  that  statute  is  answered;  but  the 
kind  of  pleas  mentioned  in  the  act  of  congress,  and  the  time  for  filing 
them,  remain  subject  to  the  future  exigencies  or  contingencies  arising  in 
the  progress  of  the  case.  Under  such  a  practice,  which  has  been  detailed 
with  fullness  to  exhibit  the  force  of  what  is  about  to  be  said,  it  is  quite 
difficult  to  determine  just  when  the  time  for,  removing  a  case  must  ex- 
pire under  this  new  act  of  congress,  even  when  considered  in  its  simplest 
form,  without  relation  to  the  complications  appearing  in  this  case,  arising 
out  of  the  character  of  the  pleas,  as  pleas  in  abatement  to  the  writ,  and 
as  not  being  in  any  strict  sense  pleas  to  the  declaration;  for  it  will  be 
observed  that  the  act  of  congress  does  not  limit  the  time  by  any  other 
character  of  pleading  than  one  "to  the  declaration  or  complaint  of  the 
plaintifiF" — whatever  that  may  mean;  whether  in  the  broad  sense  it  in- 
tends to  describe  any  kind  of  pleading  in  the  suit  and  to  require  the  re- 
moval to  be  made  substantially,  as  the  act  of  1789  did,  "at  the  time  of 
entering  his  appearance  in  such  state  court,"  (Act  1789,  c.  20,  §  12, 
1  St.  79;)  or  to  describe  only  pleas  in  a  technical  sense,  as  contradistin- 
guished from  demurrers  and  the  like,  which,  while  going  to  the  declara- 
tion, are  not  pleas;  and  as  contradistinguished  from  pleas  in  abatement, 
which,  while  they  ^re  pleas,  are  only  to  the  writ,  and  not  to  the  declara- 
tion or  complaint.  I  have  been  inclined  to  think  that  the  authors  of 
this  act  of  congress  meant  to  use  the  phrase  "to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintiff"  in  the  broad  sense  just  men- 
tioned, and  not  the  other,  for  it  does  not  very  obviously  Isippear  why  the 
distinctions  of  the  other  and  stricter  sense  mentioned  should  be  observed 
in  this  matter;  but  the  departure  from  the  act  of  1789,  which  has  been 
always  acknowledged  and  characterized  as  a  masterpiece  of  legislation,, 
expressing  with  precision  its  exact  meaning,  is  too  plainly  conspicuous 
to  admit  of  that  construction.     If  this  new  act  intended  to  restore  the 
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obviously  uniform  and  wise  regulation  of  the  act  of  1789,  that  the  de- 
fendant should  determine  once  for  all  when  he  first  came  into  the  state 
court  whether  he  would  make  his  defense  there  or  exercise  his  right  of 
removal,  it  could  not  have  used  any  language  so  exactly  expressing  that 
intention  as  that  of  the  act  of  1789  itself;  but,  not  doing  this,  we  must 
interpret  the  language  used  in  this  very  indefinitely  expressed  and  ob- 
Bcure  act  as  best  we  may,  according  to  the  practice  in  each  state.  It  is 
also  quite  clear  that  it  did  not  intend  to  allow  the  latitude  of  time  per^ 
mitted  by  the  act  of  1875  for  removal  "  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof."  Act  March 
3,  1876,  §  3,  (18  St.  470.)  Why  the  defendant  should  be  allowed  in 
the  state  court  to  take  any  dilatory  procedure  preliminary  to  the  plea  to 
the  declaration, — as  a  plea  in  abatement  to  the  writ,  a  demurrer  to  the 
declaration,  etc., — before  any  limitation  for  the  right  of  removal  should 
operate,  may  not  be  quite  so  clear,  but  that  he  is  allowed  to  do  so  seems 
plain  enough.  This  court  held  in  Gavin  v.  Vance^  33  Fed.  Rep.  84,  92, 
that  the  filing  of  an  answer  prematurely — that  is,  before  the  time  specific- 
ally fixed  by  statutes  or  rule  of  court — did  not  terminate  the  right  of 
removal,  and  that  a  removal  petition  filed  before  the  time  allowed  for 
pleading  had  expired  was  in  time;  and  it  was  intimated  that  the  expira- 
tion of  that  time  would  terminate  the  right  of  removal.  This  is  true, 
however,  only  in  the  general  sense.  Whenever  there  is  fixed,  whether  by 
statute,  rule  of  practice,  or  a  special  order  in  the  particular  case,  a  spec- 
ified time  to  plead,  the  termination  of  that  time  closes  the  right  of  re- 
moval. But  where  there  is  no  specified  or  fixed  time  operating  to  close 
the  right  of  pleading,  the  right  of  removal  lasts  as  long  as  the  right  of 
pleading  does,  and  that  time  which  closes  the  one,  closes  the  other. 
When,  therefore,  the  defendant  does  not  plead  within  the  time  mentioned 
in  the  sections  of  the  Tennessee  Code  already  cited  as  giving  the  plaintiff 
the  right  to  a  judgment  by  default,  and  the  plaintiff  does  not  choose  to 
proceed  against  him  for  thejiefault  in  the  manner  allowed  by  the  prac- 
tice, the  time  to  plead  is  ipso  facto  enlarged  indefinitely,  and  he  may  file 
the  petition  for  removal  at  any  time  before  he  pleads  in  fact,  or  simul- 
taneously along  with  his  plea,  but  not  afterwards,  I  should  think;  be- 
cause the  language  of  the  act  of  congress  is,  "at  the  time,  or  any  time 
befbre,  the  defendant  is  required  by  the  laws  of  the  state,"  etc.  If  he  file 
the  petition  along  with  his  plea,  he  is  within  the  time  required,  because 
by  his  own  act  of  pleading  he  fixes  a  time  which  before  was  indefinite  and 
unspecified  by  a  day  certain;  but  likewise  by  that  act  he  terminates  his 
right  to  plead  by  himself  fixing  the  limitation  upon  it,  and  along  with 
it  he  fixes  the  limitation  of  his  right  to  remove.  So  his  petition  for  re- 
moval must  not  be  filed  after  his  plea,  or  it  is  too  late.  In  Oavin  v. 
Vance,  mpra,  the  answer  that  was  filed,  and  which  was  held  not  to  ter- 
minate the  right  of  removal,  was  filed  before  the  time  which  was  fixed 
by  a  day  certain  to  plead,  which  is  not  the  case  here.  As  long  as  some 
particular  time,  which  is  specified  as  the  time  within  which  the  plea  is 
aUowed,  lasts,  the  language  of  this  act  of  eongreiss  already  quoted  oper- 
ates ex  vi  termini  to  keep  open  the  right  of  removal ;  but,  when  no  time  is 
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anywhere  specified,  necessarily,  it  must  dose  mth.  the  act  of  pleading 
itself,  and  the  removal  petition  must  be  filed  either  before  or  at  the  time 
of  pleading  to  the  declaration. 

This  disposes  of  the  case,  unless  the  filing  of  the  pleas  in  abatement 
terminated  the  right  of  removal  under  this  ruling.  But  it  is  plainly 
manifest  that  they  did  not.  However  it  may  be  elsewhere,  in  Tennessee 
a  plea  in  abatement  is  not  a  plea  ''to  the  declaration  or  complaint  of  the 
plaintiff," — to  use  again  the  language  of  the  act  of  congress.  It  goes  to 
the  writ  only,  and  in  this  case  challenged  the  truth  of  the  return  of  the 
sheriff.  If  the  decision  be  in  favor  of  the  plea,  the  writ,  and  of  course, 
along  with  it,  the  declaration,  abates;  but,  if  the  decision  be  against  the 
plea,  the  judgment  is  always,  as  it  was  in  this  case,  respondeat  ouftery  and 
the  defendant  is  allowed  further  time  to  plead  to  the  declaration, — gen- 
erally a  specified  time  named  in  the  order  of  the  court,  though  in  this 
case  no  time  was  fixed.  The  very  object  of  the  plea  was  to  determine  the 
fact  whether  the  writ  and  its  service  required  the  defendants  to  plead  to 
the  declaration,  and  there  can  be  no  doubt  under  our  practice  that  the 
defendants  were  not  required  to  plead  to  this  declaration  until  their  plea 
in  abatement  was  disposed  of,  and  then,  both  by  this  particular  order  of 
the  court,  which  tailed  to  fix  any  limit  of  time  for  pleading,  and  by  the 
usual  practice,  they  had  an  indefinite  time  to  plead  the  declaration,  after 
the  demurrer  to  the  plea  in  abatement  had  been  sustained.  Caruth. 
Lawsuit,  §§  183, 186, 187;  Miyrgan  v.  McCarty,  3  Humph.  147;  Robb  v. 
Parker,  4  Heisk.  58,  70;  BaMdle  v.  EoUing  Mill  Cb.,  16  Lea,  355,  365, 
368.  If  the  order  allowing  the  defendant  to  plead  over  had  fixed  a 
day  certain  within  which  to  plead,  or  if  the  rules  of  practice  in  such 
a  case  should  fix  a  day  certain,  that  day's  ending  would  terminate  the 
right  of  removal,  unless  the  time  were  previously  enlarged*  But  neither 
of  these  conditions  existed,  and  the  removal  was  in  time.  Motion  over- 
ruled. 


I 


Looias  ei  ol.  v.  Rutlaivd  R.  Go. 

{Oirwiit  Court  D.  Vermont.    March  80, 1889.) 

Bqurrr—PaAoncB— Costs. 

The  firantees  of  a  lease  brought  a  bill  in  equity,  alleging  that  the  lessor 
claimed  that  the  lease  would  terminate  with  the  death  of  the  original  lessee* 
and  asking  for  a  reformation  of  the  lease  if  such  was  its  construction.  The 
lessor  answered,  asserting  such  claim,  and  testimony  was  taken  showing  that 
the  lease  was  to  be  terminable  by  the  election  of  the  lessor  to  take  certain 

Sroperty  on  the  leased  premises  at  its  value;  and  the  lessor  submitted  to  a 
ecree  establishing  such  construction.  HM,  that  the  orators  were  entitled  to 
the  costs  of  taking  their  testimony  and  the  decree,  but  not  to  the  costs  of 
the  bilL 

In  Equity. 

WiUiam  0.  Shaw^  for  orators. 

Charles  A.  Prouty,  for  defendant. 
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Wheeleb,  J.  The  defendant  leased  water  front  to  a  grantor  of  the 
orators  for  a  wharf,  reserving  the  right  to  terminate  the  lease  and  take 
the  wharf  at  its  value.  The  lease  run  to  the  lessee,  without  naming 
heirs,  assigns,  or  representatives.  A  person  proposing  to  purchase  the 
whole  interest  of  the  orators  and  defendant  was  informed  by  the  officers 
of  the  defendant  that  they  claimed  that  the  whole  would  belong  to  the 
defendant  upon  the  death  of  the  original  lessee.  He  informed  the  ora- 
tors of  this  claim,  and  abandoned  the  negotiations  because  of  it.  They 
brought  this  bill  to  have  the  lease  reformed,  if  by  its  terms  as  drawn  it 
would  terminate  by  the  death  of  the  lessee.  The  answer  asserts  the 
claim,  and  that  the  lease  as  drawn  expressed  the  true  meaning  of  the 
contract.  The  testimony  shows  that  a  conjLinuing  lease,  terminable  only 
by  an  election  to  take  the  wharf  at  its  value,  was  intended.  The  de- 
fendant at  the  hearing  admits  that  such  is  the  effect  of  the  leade  as 
drawn,  and  submits  to  a  decree  establishing  that  construction;  but  de- 
nies that  the  orators  are  entitled  to  costs.  The  bill  does  not  allege  any- 
thing more  than  that  the  officers  of  the  defendant  claimed  that  effect 
from  the  lease,  as  a  matter  of  opinion,  upon  the  legal  construction  of  the 
lease,  without  any  practical  effect  upon  any  rights  of  the  orators.  A 
demurrer  to  it  would  have  probably  made  an  amendment  necessary. 
The  answer  made  the  taking  of  testimony  prudent,  and  a  decree  proper. 
The  orators  would,  on  demurrer  to  the  biU  sustained,  have  been  liable 
to  pay  costs,  as  well  as  to  lose  their  own  to  that  time,  by  rule  35.  The 
defendant  did  not  demur,  nor  become  in  any  manner  entitled  to  costs. 
Costs  in  equity  cases  are  always  somewhat  controllable  by  discretion. 
In  this  case  the  orators  appear  to  be  justly  entitled  to  the  costs  of  tak- 
ing their  testimony  and  of  the  decree,  and  not  to  the  costs  of  the  bill. 
Let  the  decree  entered  be  without  costs  as  to  bill,  and  with  costs  subse- 
quent to  the  bill. 


Adams  el  oZ.  9.  Kehlor  Milling  Co.  d  aU 

(OircuU  Court,  B.  D.  Missouri,  B,  D.    AprU  12, 1888.) 

Attobnet  akd  CLiEirr— Cohfbnbatioh  Out  ov  Fuirn. 

In  a  snit  to  set  aside  a  fraudulent  conyeyance,  in  which  other  creditors  In- 
tervene and  secure  benefits  from  the  litigation,  the  court,  having  the  fund  in 
its  control  for  distribution,  will  award  a  sum  therefrom  in  payment  of  com- 
plainants' solicitors. 
Sastb— Costs  Taxed  aoainbt  Defendant. 

No  fee  can  be  taxed  against  defendants  in  such  case,  except  the  fee  of  $20 
-allowed  by  Rev.  St  U.  8.  §  824. 
Same. 

Compensation  for  the  services  of  the  solicitors  In  obtaining  the  Judgment 
in  the  state,  court  on  which  the  suit  to  cancel  the  fraudulent  conveyance  is 
founded,  cannot  be  allowed  in  the  latter  suit 

In  Equity. 
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Bill  by  Henry  Adams  and  others  against  the  Kehlor  Milling  Company 
and  others,  to  set  aside  a  fraudulent  assignment.  Decree  for  complain- 
ant, and  for  other  creditors  who  intervened.  See  35  Fed.  Rep.  433. 
The  complainants'  solicitors  moved  for  an  allowance  for  their  services, 
to  be  taxed  as  costs  in  the  case. 

MUh  &  Flitcrafty  for  complainants. 

6.  M»  Stewart^  for  defendants, 

Thayer,  J.  In  accordance  with  the  decree  heretofore  entered,  (35 
Fed.  Rep.  433,)  the  master  has  filed  his  report.  An  application  is  now 
made  by  complainants'  solicitors  for  an  allowance  of  attorneys'  fees,  to 
be  taxed  as  costs  against  the  defendantis.  The  claim,  as  made,  appears 
to  be  a  claim  for  compensation  for  services  rendered  as  solicitors  for  com- 
plainants in  this  case,  and  also  for  services  rendered  to  complaiiiants  in 
the  state  court,  in  obtaining  a  judgment  against  the  Kehlor  Milling  Com- 
pany, on  which  the  proceeding  in  the  federal  court  was  based.  It  is 
clear  that  this  court  has  no  authority  to  tax  against  the  defendants  any  fees 
due  from  the  complainants  to  their  solicitors  for  services  rendered  in  the 
suit  in  the  state  court,  although  the  judgment  obtained  in  that  suit  forms 
the  basis  of  the  proceeding  in  the  federal  court.  It  is  equally  clear  that 
the  costs  as  between  solicitor  and  client  in  the  suit  pending  in  this  court 
cannot  be  taxed  against  the  defendants  for  a  greater  sum  than  the  statute 
allows.  It  is  well  settled  that  when,  under  a  bill  filed  by  one  benefici- 
ary in  a  trust,  in  behalf  of  himself  and  all  other  beneficiaries,  a  fund  is 
recovered  and  brought  into  court  for  distribution,  the  court  may  tax  a 
reasonable  solicitor's  fee  as  costs,  and  order  it  to  be  paid  out  of  the  fund 
so  recovered.  Trustees  v.  Greenoughj  105  U.  S.  527;  Banking  Co,  v.  Pet^ 
tus,  113  U.  S.  116, 5  Sup.  Ct.  Rep.  387*  This  rule  rests  upon  the  ground 
that  where  one  litigant  has  borne  the  burden  and  expense  of  a  litigation 
that  has  inured  to  the  benefit  of  others  as  well  as  himself,  those  who  have 
shared  in  the  benefits  should  contribute  to  the  expense.  In  that  class 
of  cases  it  is  customary  to  tax  against  the  fund  realized  a  fee  in  favor  of 
complainant's  solicitor,  before  any  distribution  is  ordered.  But  even  this 
rule  would  not  authorize  the  court  to  tax  the  costs  as  between  solicitor 
and  client  against  the  defendants.  Defendants  are  liaj^le  for  a  fee  of 
$20,  taxed  under  section  824,  Rev.  St.  U.  S.  If  any  further  fee  is  taxed, 
it  must  be  taxed  against  a  fund  actually  or  constructively  in  the  custody 
of  the  court  for  the  purpose  of  distribution.  The  master  has  reported 
that  under  the  decree  heretofore  made  the  amount  due  to  the  complain- 
ants from  the  defendants  is  $1 ,281.94.  He  also  reports  that  J.  M.  Whit- 
comb,  Jack  &  Co.,  and  Henderson,  Freen  &  Co.,  who,  as  unsecured  cred- 
itors of  the  Kehlor  Milling  Company,  have  intervened  in  the  cause  since 
the  decree  was  rendered,  are  entitled  to  further  amounts  aggregating 
$2,617.15.  The  parties  who  have  so  intervened  have  unquestionably 
been  benefited  by  the  litigation  inaugurated  by  complainants  in  behalf 
of  all  unsecured  creditors,  and,  under  the  rule  announced  in  the  case 
of  Tni^ees  v.  Greenoughy  aupra,  they  should  contribute  ratably  to  the 
payment  of  a  reasonable  fee  to  complainants'  solicitors.     A  final  order 
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will  be  made  on  the  report  of  the  master  directing  the  defendants  to  pay 
into  court  the  sum  of  $3,899.09  for  distribution  between  complainants 
and  intervenors,  in  the  proportion  recommended  by  the  master.  A  sum 
equivalent  to  10  per  cent,  of  that  amount  will  be  taxed  against  and  paid 
out  of  the  fpnd  to  complainants'  solicitors.  The  defendants  will  also  bo 
required  to  pay  into  court  the  costs  of  the  suit. 


Windsor  Sav.  Bank  r.  McMahon  el  ci. 
(CireuU  Court,  8.  I>.  Iowa,  W.  2>.    April  6, 1889.) 

1.  Keootiable  Instrumknts— Negotiabiutt— Cbrtaiistty  nr  Akount— Law- 

Mgrchant. 

A  stipulation  in  a  promissory  note,  making  the  installments  of  interest,  and, 
when  due,  the  principal,  payable  at  a  given  place,  "with  exchange  on  New 
York,"  renders  the  note  non-negotiable  ander  the  law  merchant,  as  it  canaot 
be  known  until  the  times  of  payment  arrive  what  the  rates  of  exchange  will 
be,  and  the  amount  necessary  to  discharge  the  note  is  therefore  uncertain. 

2.  Same— Jurisdiction  of  Federal  Courts. 

Under  act  Cong.  1875,  providing  that  the  federal  courts  shall  have  no  juris- 
diction of  a  suit  founded  on  a  contract  in  favor  of  an  assignee  unless  the  as- 
signor could  have  prosecuted  the  suit  in  the  same  court,  ''except  in  cases  of 
promissory  notes,  negotiable  by  the  law-merchant,  and  bills  of  exchange,  "the 
negotiability  of  a  note,  so  far  as  is  necessary  to  determine  the  question  of  ju- 
risdiction, is  governed  wholly  by  the  rules  of  the  law-merchant,  regardless  of 
the  statutory  provisions  of  the  state  in  which  the  action  is  brought. 

In  Equity.     Bill  for  foreclosure. 

The  Windsor  Savings  Bank,  assignee  of  William  B.  Somers,  brought 
this  bill  against  S.  A.  McMahon  and  others;  to  foreclose  a  mortgage  exe^ 
cuted  by  said  McMahon  on  land  to  secure  the  payment  of  a  note  to  said 
Somers.  , 

i.  W.  Ro88j  for  complainant. 

Wrightj  BaMwin  &  HaJIdane^  for  defendants. 

Shibas,  J.  This  suit  was  brought  for  the  purpose  of  foreclosing  a 
mortgage  executed  by  S.  A.  McMahon,  given  to  secure  the  payment  of 
a  promissory  note  for  $14,000.  The  note  bears  date  at  Council  Bluffs, 
Iowa,  and  provides  that  "both  principal  and  interest  payable  at  the  office 
of  J.  V/.  and  E.  L.  Squire,  Council  Bluffs,  Iowa,  with  exchange  on  New 
York."  The  jurisdiction  of  the  court  is  now  questioned  by  a  suggestion 
on  behalf  of  the  defendant  that  the  note  is  payable  to  the  order  of  Will- 
iam B.  Somers,  and  it  is  admitted  by  the  parties  that  at  the  date  of  the 
bringing  the  suit  the  mortgagor  and  payee  of  the  note  were  citizens  of  the 
state  of  Iowa.  Under  the  provisions  of  the  act  of  1875,  in  force  when 
the  suit  was  commenced,  this  court  has  not  jurisdiction  of  a  suit  founded 
on  a  contract  in  favor  of  an  assignee,  unless  the  assignor  could  have  pros- 
ecuted the  same  in  this  court  in  case  no  assignment  had  been  made, 
*' except  in  cases  of  promissory  notes  negotiable  by  the  law-merchant,  and 
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bills  of  exchange.''  Under  the  agreed  facts  this  court  has  not  jarisdictiony 
unless  the  note  sued  on  is  negotiable,  according  to  the  principles  of  the 
law-merchant,  for  it  is  admitted  that  when  the  suit  was  brought  the 
payee  and  assignor  of  the  note  and  the  principal  defendant  were  citizens 
of  the  same  state.  The  point  is  whether  the  provision  that  the  princi- 
pal and  interest  are  payable  with  exchange  destroys  the  negotiable  char- 
acter of  the  note,  according  to  the  principles  of  the  law-merchant.  The 
question  is  not  whether  the  note  may  be  n^otiable  under  the  provisions 
of  the  state  statute.  The  state  l^islature  may  declare  that  all  instru- 
ments or  contracts  for  the  payment  of  money  are  negotiable,  and  shall 
possess  the  incidents  pertaining  to  negotiable  paper;  but  that  would  not 
change  the  test  of  qegotiability  fixed  by  the  act  of  congress  of  1 875 .  That 
test  is  negotiability  according  to  the  principles  of  the  law-merchant,  not 
according  to  the  provisions  of  the  state  statute.  It  is  not  a  question  of 
the  true  intent  and  meaning  of  the  contract  as  defining  the  rights  of  the 
parties  thereunder,  in  which  case  the  rule  of  the  state  statute  would  be 
obligatory  upon  this  court,  as  well  as  the  courts  of  the  state,  in  all  matters 
wherein  the  state  statute  controls  or  defines  such  rights,  and  thus  forms 
part  of  the  contract  of  the  parties.  When  the  act  of  1875  was  passed  it 
denied  jurisdiction  to  the  courts  of  the  United  States  in  all  cases  wherein 
the  cause  of  action  had  been  assigned,  unless  the  assignor  could  have 
instituted  suit  in  the  federal  court,  except  in  cases  based  upon  promis- 
sory notes,  negotiable  by  the  law-merchant  and  bills  of  exchange. 

As  already  stated,  the  question  is  whether  a  note  which  provides  that 
the  several  installments  of  interest  as  they  come  due,  and  also  the  prin- 
cipal sum,  shall  be  paid  at  Council  Bluffs,  Iowa,  with  exchange  on  New 
York,  is  or  is  not  negotiable  according  to  the  rules  of  the  law-merchant. 
Upon  this  question,  the  authorities  are  not  in  accord.  The  general  rule 
has  long  been  established  that  certainty  in  the  sum  to  be  paid  is  one  of 
the  elements  essential  to  render  notes  negotiable.  Many  cases  hold  that 
the  spirit  of  the  rule  is  observed  if  the  principal  sum  to  be  paid  is  made 
certain,  even  though  there  may  be  some  slight  addition  by  way  of  inter- 
est or  exchange  to  be  made  thereto.  While  the  argument  in  support  of 
the  conclusion  is  certainly  plausible,  yet  the  difficulty  with  it  is  that  it 
opens  the  way  to  introducing  too  many  uncertainties;  that  it  may  ulti- 
mately obviate  the  rule  itself;  and  that  is  not  advisable.  If  we  adhere 
to  the  principle  that,  to  render  a  note  negotiable,  the  amount  to  be  paid 
at  maturity  must  be  ascertainable  from  the  face  of  the  note,  without  resort 
ti)  evidence  dehors  the  instrument,  we  have  a  fixed  and  certain  rule  for 
guidance;  but,  if  we  depart  from  this  principle,  doubt  and  uncertainty 
will  arise  as  to  the  true  character  of  notes  and  other  like  instruments  for 
the  payment  of  sums  depending  on  contingencies.  If  there  was  a  fixed 
rate  of  exchange  established  by  law,  or  if  the  note  provided  the  rate  to 
be  paid,  so  that  from  the  face  of  the  note  it  could  be  computed  what  the 
exchange  would  be,  then  the  note  itself  would  contain  all  the  facts  neo- 
^sary  to  be  known  in  order  to  ascertain  the  sum  necessary  to  be  paid  at 
maturity  in  discharge  of  the  obligation  of  the  maker,  and  in  that  case 
there  would  not  be  any  uncertainty  in  the  amount  of  the  note.     When. 
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however,  the  provision  is  that,  as  each  j)ayruent  of  interest  comes  due, 
the  amount  thereof  is  to  be  paid  at  Council  Bluffs,  Iowa,  with  exchange 
on  New  York,  and  the  like  provision  as  to  the  principal  sum,  it  is  evi- 
dent that  every  payment  of  interest  and  principal  is  uncertain  in  amount, 
in  that  it  depends  upon  the  rate  of  exchange  charged  at  the  time  the  pay- 
ments come  due,  and  this  rate  cannot  be  determined  from  the  face  of  the 
note,  nor  by  reference  to  any  law  or  fixed  rule,  but  is  dependent  upon 
what  may  be  the  rate  current  at  the  several  times  the  installments  of  the 
interest  and  the  principal  are  payable,  and  this  rate  cannot  be  known 
until  the  time  of  payment  arrive,  and  then  only  by  evidence  to  be  gath- 
ered from  banks  or  other  dealers  in  exchange.  In  ascertaining  the  am  ount 
now  due  upon  this  note  and  the  unpaid  coupons,  it  is  necessary  that  ev- 
idence be  introduced  showing  the  rate  of  exchange  current  in  Council 
Bluffs,  Iowa,  at  the  several  dates  of  the  maturity  thereof.  Thus  we  find 
that  the  element  of  certainty  in  the  amount  to  be  paid  is  wanting,  and 
unless  the  court  adopts  the  principle  that  it  is  not  the  fact  of  uncertainty, 
but  the  amount  thereof,  that  controls  the  question  of  negotiability,  it 
must  be  held  that  the  note  sued  on  lacks  an  essential  requisite  of  nego- 
tiability.. 

The  contract  evidenced  by  the  note  binds  the  maker  thereof  to  pay 
the  installments  of  interest  and  the  principal,  with  exchange  on  New 
York,  and  the  latter  provision  is  just  as  much  a  part  of  the  contract  as 
are  the  provisions  touching  the  principal  sum  and  the  interest.  Resolv- 
ing the  contract  into  its  several  parts,  we  find  it  to  be  a  contract  for  the 
payment  of  the  principal  sum  of  $14,000  in  five  years  from  date,  for  the 
payment  of  $490  every  six  months  as  interest,  and  for  the  payment  on 
each  installment  of  interest,  and  also  on  the  principal  sum  when  paid, 
of  the  current  rate  of  exchange  between  Council  Bluffs,  Iowa,  and  New 
York.  The  party  is  bound  to  pay  this  current  rate  of  exchange,  as  a 
part  of  the  contract.  The  amount  thereof  is  left  wholly  dependent  on 
what  the  rates  may  be  when  the  several  payments  come  due,  and  there 
is  no  legal  or  business  rule  by  which  the  amounts  can  be  ascertained  un- 
til the  day  of  payment  arrive.  It  is  diflBcult  to  conceive  of  any  other 
provisions  that  could  have  been  incorporated  into  this  note  that  would 
have  rendered  the  amounts  to  be  paid  more  uncertain  than  this  one 
touching  the  payment  of  exchange.  True,  the  fluctuations  in  the  rate 
of  exchange  may  not  have  been  very  great,  yet  this  could  not  have  been 
foreseen  with  certainty  when  the  note  was  executed.  When  the  note  was 
signed  it  was  impossible  to  know  whether  the  rate  of  exchange  to  be  paid 
upon  the  principal  sum  when  it  matured  five  years  thereafter  would  be 
one-tenth  of  one  per  cent,  or  one  per  cent.  Therefore  it  is  clear  that, 
unless  we  abandon  the  rule  of  requiring  certainty  in  the  amount  to  be 
paid  at  maturity  as  an  essential  element  in  negotiable  paper,  this  note 
cannot  be  held  negotiable  under  the  principles  of  the  law-merchant. 

Counsel  cite  a  number  of  cases  wherein  it  has  been  held  that  provis- 
ions waiving  the  benefit  of  appraisement  or  exemption  laws,  or  for  the 
payment  of  attorney's  fee  and  the  like,  do  not  destroy  the  negotiability 
of  the  note  containing  them.     These  provisions  do  not  affect  or  render 
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uncertain  the  amount  to  be  pakl  at  the  maturity  of  the  paper.  If  the 
note  is  promptly  paid  at  maturity,  these  provisions  do  not  come  into  ef- 
fect. They  are  intended  to  define  the  rights  of  the  parties  in  case  the 
note  is  not  paid,  and  the  holder  is  obliged  to  resort  to  legal  means  for 
the  collection  thereof.  They  are  held  to  be  provisions  outside  the  con- 
tract of  payment  of  the  note,  and  not  affecting  it.  In  the  case  at  bar, 
the  obligation  to  pay  exchange  is  part  of  the  contract  of  payment,  and 
cannot  be  separated  therefrom.  When  each  payment  of  interest  matured, 
as  well  as  when  the  principal  came  due,  the  maker  of  the  note  was  bound 
to  pay  the  amount  of  exchange  according  to  the  then  current  rate,  as 
well  as  the  amounts  of  the  interest  and  principal.  Paper,  to  be  negotia- 
ble undei"  the  law-merchant,  must  define  by  its  terms  what  the  obliga- 
tion of  the  maker  is,  so  that,  as  it  passes  from  hand  to  hand  in  the  busi- 
ness world,  it  may  be  ascertainable  from  the  face  of  the  instrument  what 
is  demandable  from  the  maker.  If  there  inheres  in  the  contract  of  pay- 
ment an  element  of  uncertainty  of  such  a  nature  that,  as  each  payment  is 
made,  it  is  neciessary,  in  order  to  determine  the  sum  that  must  be  paid 
to  fully  discharge  the  contract,  to  make  inquiry  touching  an  extrinsic 
fact,  and  ascertain  by  such  inquiry  what  the  rate  of  exchange  is  at  a  given 
point  between  that  place  and  New  York,  it  certainly  seems  that  such  an 
instrument  is  not  "a  courier  without  luggage,"  but,  on  the  contrary,  is 
hampered  by  the  absolute  necessity,  imposed  by  its  own  terms  on  the 
maker,  of  ascertaining,  as  each  payment  matures,  what  the  exchange 
upon  the  interest  or  principal  amounts  to  at  the  rate  then  prevailing  at 
the  place  of  payment. 

Counsel  have  not  cited,  nor  have  I  been  able  to  find,  any  decision  of 
the  United  States  supreme  court  upon  the  exact  question.  It  may  be,  as 
counsel  urge,  that  the  supreme  court,  having  r^ard  to  what  it  is  claimed 
is  the  common  understanding  in  the  business  community,  may  hold 
that  notes  containing  the  provision  found  in  the  one  now  in  question  are 
negotiable.  When,  however,  the  jurisdiction  of  the  court  is  involved,  as 
in  the  present  instance,  it  is  the  safer  rule  not  to  entertain  jurisdiction 
when  reasonable  doubt  exists,  as  it  is  better  for  the  parties  to  have  resprt 
to  a  court  whose  jurisdiction  cannot  be  assailed,  especially  in  cases 
wherein  the  title  to  realty  may  become  involved.  But  it  cannot  be  said 
that  in  this  circuit  we  are  without  controlling  authority  on  the  point,  as 
in  the  case  of  HughiU  v.  Johnsoriy  28  Fed.  Rep.  865,  the  circuit  judge 
held,  in  a  case  pending  in  the  Eastern  district  of  Missouri,  that  a  clause 
binding  the  maker  to  pay  exchange  rendered  the  amount  payable  upon 
a  note  uncertain,  and  defeated  its- negotiability.  If,  then,  the  note  sued 
on  is  not  negotiable,  this  court  had  not  jurisdiction  when  the  suit  was 
brought,  and  the  order  must  be  that  it  be  dismissed  without  prejudice. 
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Western  Land  &  Emigration  Co.  v.  GuiNArLT,  Recorder,  et  d. 

(Gireuit  Court,  E.  J).  Louinana.    March  U,  1889.) 

Taxation— Sale  pob  Non-Patment— Prescribed  Liens.  • 

Act  La.  1882,  (Laws  1884.  §  5,)  relating  to  sales  for  taxes,  provides  that  "the 
purchaser  shall  however  assume  and  promise  to  pay.  and  shall  take  said 
property  subject  to,  all  unpaid  taxes  on  the  sam^  due  subsequent  to  Decem- 
ber 81»  1879."  Held,  that  the  act  did  not  have  the  effect  of  reviving  against 
the  property  sold  liens  for  taxes. which  had  become  barred  by  limitation. 

In  Equity.     On  demurrer  to  bill. 

Bill  by  the  Western  Land  &  Emigration  Company,  a  corporation  of 
Indiana,  against  George  Guinault,  recorder  of  mortgages  for  the  parish 
of  Orleans;  C.  Harrison  Parker,  state  tax  collector  of  the  First  munici- 
pal district  of  New  Orleans;  Isaac  W.  Patton,  state  tax  collector  for  the 
Fourth,  Sixth,  and  Seventh  districts,  and  the  city  of  New  Orleans — tore- 
ptraiu  the  collection  of  a  tax.     The  bill  alleges,  among  other, things: 

"(1)  That  in  the  year  1884  the  general  assembly  of  the  state  of  Louisiana 
enacted  an  act  entitled  •  An  act  to  provide  for  the  sale  of  property  bid  in  for 
and  adjudicated  to  the  state,  and  of  property  on  which  taxes  are  due  tiie  state 
prior  to  December  81, 1879,  to  regulate  in  what  manner  said  sales  are  to  take 
place;  to  provide  for  the  payment  and  cancellation  of  all  incumbrances,  and 
of  all  taxes  due  prior  to  December  81,  1879;  to  establish  the  validity  of  sales 
made  in  compliance  herewith;  to  provide  for  the  payment  of  costs  incurred 
under  this  act,  and  for  the  payment  of  unpaid  costs  incurred  in  advertising 
and  offering  for  sale  immovable  property;  to  enforce  the  payment  of  taxes 
which  were  due  to  the  state  prtor  to  December  81,  1879;  and  to  provide  how 
the  payment  into  the  state  treasury  shall  be  made  of  money  realized  to  the 
state  from  the  enforcement  of  this  act,' — being  act  No.  82  of  the  Acts  of 
Louisiana  for  the  year  1884.  approved  on  the  10th  day  of  July,  1884.  That 
James  D.  Houston,  late  state  tax  collector  for  the  upper  district  of  the  city  of 
New  Orleans,  in  compliance  with  the  provisions  of  said  act,  did  advertise  and 
offer  for  sale  various  and  sundry  squares  and  lots  of  ground  situated  in  the 
Pirst,  Fourth,  Sixth>  and  Seventh  districts  of  the  city  of  New  Orleans,  and, 
having  fulfilled  all  the  requirements  of  said  act,  did  during  the  years  1886  and  ' 
1887  sell  and  adjudicate  unto  Domingo  Negrotto,  Jr.,  the  following  described 
squares  and  lots  of  ground,  to-wit:  *  *  *  That',  in  compliance  with  said 
adjudications,  the  said  Domingo  Negrotto,  Jr.,  did  pay  unto  the  said  James 
D.  Houston,  then  state  tax  collector  fdr  the  upper  district  of  the  city  of  New 
Orleans,  the  price  at  which  said  squares  and  lots  of  ground  were  adjudicated 
to  him,  respectively,  and  the  said  Houston  thereupon  gave  to  the  said  Ne- 
grotto a  receipt  for  the  price  of  said  property  so  paid  unto  him,  together  with 
&  proc^S'VerbcU  of  the  sale  of  each  of  said  properties,  entitling  him  as  adju 
dicatee  to  a  deed  for  each  of  said  properties,  as  provided  by  the  said  act  No. 
82  of  the  acts  of  the  state  of  Louisiana  for  the  year  1884  aforesaid.  That  in 
compliance  with  section  5  of  the  said  act  No.  82,  approved  July  10, 1884,  above 
referred  to,  the  said  D.  Negrotto,  Jr.,  the  purchaser  of  said  squares  and  lots 
of  ground  aforesaid,  did  assume  and  promise  to  pay,  and  did  take  said  prop- 
erty subject  to,  all  unpaid  taxes  on  the  same  due  subsequent  to  December  31, 
1879- 

'*(2)  That  in  compliance  with  said  adjudications  and  proc^verhala  of  sales 
of  said  squares  and  lots  of  ground,  the  said  James  D.  Houston,  then  state  tax 
collector  for  the  upper  district  of  the  city  of  New  Orleans,  did  make  and  exe* 
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cute  to  the  said  Domingo  Negrotto,  Jr„  deeds  of  sale  to  the  following  described 
sixteen  pieces  of  property,  adjudicated  nnto  him  as  aforesaid,  in  compliance 
with  the  provisions  of  act  No.  82  of  1884,  above  referred  to,  to-wit:    *    *    * 

'*(8)  That  on  the  15th  day  of  December,  A.  D.  1888,  the  said  Domingo  Ne- 
grotto,  Jr.,  sold,  assigned,  transferred,  delivered,  and  set  over  and  conveyed 
unto  your  orator,  tke  Western  Land  &  Emigration  Company,  all  of  the  above- 
described  sixteen  squares  and  lots  of  ground  as  per  act  passed  before  Joseph 
H.  Spearing,  a  notary  public  of  the  city  of  New  Orleans,  which  said  act  is  to 
be  produced  at  the  hearing  of  this  cause. 

*'  (4)  That  the  said  Domingo  Negrotto,  Jr.,  did  on  the  12th  day  of  December, 
A.  D.  1888,  transfer,  set  over,  and  assign  unto  your  orator  all  his  right,  title, 
and  interest  in  and  to  the proo^-veiba^ delivered  to  him  by  James  D.  Hons< 
ton,  state  tax  collector  aforesaid,  for  all  of  said  properties,  with  the  exception 
of  the  sixteen  squares  and  lots  of  ground  above  described;  and  thereupon  your 
orator  obtained  from  C.  Harrison  Parker,  state  tax  collector  for  the  First  dis- 
trict of  the  city  of  New  Orleans,  (the  successor  in  office  of  James  D,  Hou8« 
ton,  state  tax  collector  for  the  upper  districts  of  the  city  of  New  Orleans, 
aforesaid,)  by  virtue  of  the  authority  in  him  vested  by  said  act  No.  82  of  1884, 
title  deeds  from  the  state  of  Louisiana  for  each  of  said  properties  respectively, 
situated  within  the  boundaries  and  limits  of  the  First  municipal  district  of 
the  city  of  New  Orleans,  as  will  more  fully  appear  by  acts  of  sale  from  the 
state  of  Louisiana  to  the  said  Western  Land  &  Emigration  Company,  (your 
orator,)  passed  before  Joseph  H.  Spearing,  a  notary  public  of  this  city,  on  the 
15th  day  of  December,  1888.  And  your  orator  further  shows  that  in  com- 
pliance with  the  proofs-verbals  issued  to  James  D.  Houston,  late  tax  collector 
of  the  upper  districts  of  the  city  of  New  Orleans,  to  Domingo  Negrotto,  Jr., 
the  adjudicatee  and  purchaser  at  said  tax-sales,  and  which  proo^-verbals  had 
been  assigned,  transferred,  and  delivered  to  your  orator  as  aforesaid,  Isaac 
W.  Fatton,  state  tax  collector  for  the  Fourth,  Sixth  and  Seventh  municipal 
districts  of  the  city  of  New  Orleans,  (he  being  the  successor  in  office  of  James 
D.  Houston,  state  tax  collector  for  the  upper  districts  of  the  city  of  New 
Orleans,)  did,  by  virtue  of  the  authority  in  him  vested  by  the  aforesaid  act 
No.  82  of  1884,  make,  execute,  and  deliver  unto  your  orator,  title  deeds  from 
the  state  of  Louisiana  to  each  of  said  squares  and  lots  of  ground  situated 
within  the  boundaries  and  limits  of  the  Fourth,  Sixth,  and  Seventh  municipal 
districts  of  the  city  of  New  Orleans,  all  of  which  will  more  fully  appear  by 
said  acts  of  sale  from  the  state  of  Louisiana  to  the  Western  liand  &  Emigra- 
tion Company,  passed  before  Joseph  H.  Spearing,  a  notary  public  of  this  city, 
on  the  15th  day  of  December,  A.  D.  1888,  here  referred  to,  and  to  be  pro- 
duced at  the  hearing  of  this  cause.  And  your  orator  caused  all  of  said  acts  of 
sale  aforesaid  to  be  duly  registered  and  recorded  in  the  conveyance  office  of 
this  parish  on  the  15th  day  of  Decemb'er,  A.  D.  1888,  the  day  on  which  your 
orator  became  the  owner  of  said  properties  as  per  acts  passed  before  Joseph  H. 
Spearing,  notary  public  of  this  city,  above  mentioned. 

"(5)  Now  your  orator  avers  and  charges  that  by  section  24  of  act  No.  77, 
approved  April  9, 1888,  entitled  <  An  act  to  provide  an  annual  revenue,'  etc., 
'  all  taxes,  tax  mortgages,  and  tax  privileges  shall  be  prescribed  by  three  years 
from  the  date  of  filing  the  tax-rolls '  in  the  mortgage  office  of  the  parish  in 
which  the  property  is  situated;  and  by  section  Siot  act  No.  96,  approved 
July  6,  1882,  entitled  'An  act  to  provide  an  annual  revenue  for  the  state  of 
Louisiana,*  etc.,  it  is  further  enacted  that  all  taxes,  tax  mortgages,  and  tax  priv- 
ileges shall  be  prescribed  by  five  years  from  the  date  of  filing  the  tax-rolls  in  the 
mortgage  office.  That  said  tax-rolls  are  registered  and  inscribed  in  the  mort- 
gage office  of  this  parish  between  the  months  of  March  and  October  of  each 
year,  respectively,  in  which  the  taxes  were  assessed  and  levied  for  and  dur- 
ing the  years  1880,  1881,  1882,  1883,  1884,  and  1885.    Now  your  orator 
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spedally  pleads  the  prescription  of  three  and  five  years  in  extinguishment  of 
all  the  taxes,  tax  mortgages*  and  tax  privileges  on  said  properties  in  favor  of 
the  state  of  Louisiana,  assessed  in  the  names  of  different  parties,  for  the  years 
1880, 1881,  1882,  and  1883;  and  your  orator  is  entitled  to  have  the  inscripr 
lions  standing  and  recorded  in  the  mortgage  office  of  this  parish  against  said 
properties  respectively  for  state  taxes  for  the  years  1880, 1881, 1882,  and  1883 
erased  aud  canceled;  the  same  being  extinguished  by  the  prescription  of  three 
and  five  years  above  mentioned,  and  whicli  time  necessary  for  the  acquisition 
of  said  prescription  had  elapsed  and  run  before  your  orator  became  the  owner 
of  said  properties  above  mentioned. 

*'  (6)  Now  your  orator  further  avers  and  charges  that  there  stands  registered 
and  inscribed  in  the  mortgage  office  of  the  parish  of  Orleans,  city  taxes  for 
the  years  1880,  1881, 1882,  1883,  1884,  and  1885  in  the  names  of  the  persons 
in  whose  names  said  above-described  properties  are  assessed.  That  by  section 
36  of  act  No.  96  of  the  extra  session  of  1877,  approved  April  20, 1877,  entitled 
*An  act  regulating  the  mode  of  assessing  and  collecting  taxes  throughout  the 
state/  etc.,  it  is  provided  that  •  the  lien»  privilege,  and  right  of  pledge  to  be  in 
favor  of  the  state  for  state  taxes,  the  parish  for  parochial  taxes,  and  the  mu- 
nicipalities for  municipal  taxes,  shall  be  concurrent  for  all  of  said  taxes,  pro- 
vided that  the  privilege  and  right  of  pledge  be  not  considered  as  running  for 
a  longer  period  than  three  years,*  which  law,  in  so  far  as  municipal  taxes 
due  the  city  of  New  Orleans  is  concerned,  still  remains  unrepealed,  unaltered, 
and  unchanged  as  to  the  years  1880. 1881,  1882, 1883,  1884,  and  1885,  and 
which  period  for  the  acquisition  and  prescription  bad  more  than  expired  when 
your  orator  became  the  owner  of  said  properties,  respectively,  on  the  15th  of 
December,  1888.  Your  orator  therefore  pleads  the  prescription  of  three  years 
in  bar  of  the  lien,  privilege,  and  right  of  pledge  which  formerly  existed  in 
favor  of  the  city  against  said  properties  respectively,  fos  taxes  assessed  for  the 
years  1880,  1881,  1882,  1883, 1884,  and  1885.  That  your  orator  is  entitled  to 
have  the  inscriptions  standing  recorded  in  the  mortgage  office  of  this  parish 
against  said  property,  respectively,  assessed  in  the  names  of  the  former  owners 
above  mentioned,  for  city  taxes  for  the  years  1880,  1881,  1882,  1883,  1884, 
and  1885,  erased  and  canceled;  the  same  being  extinguished  as  aforesaid  by 
the  prescription  of  three  years. 

"(7)  And  your  orator  further  avers  and  charges  that,  after  becoming  the 
owner  of  said  properties  above  described,  to- wit,  since  the  15th  of  December, 
1888,  it  has  paid  all  state  taxes  due  and  owing  upon  said  properties,  respect- 
ively, for  the  years  18»4, 1885,  1886.  1887,  and  1888,  being  the  five  years 
prior  to  the  acquisition  of  said  properties  by  your  orator,  and  for  which  your 
orator  holds  the  tax-receipts  and  acquittances  of  the  tax  collectors  of  the  mu- 
nicipal districts  in  which  said  propeiides  are  respectively  situated,  to  be  pro- 
duced on  the  trial  of  this  cause. 

''(8)  And  your  orator  further  avers  and  charges  that  it  has  also  paid  all 
the  city  taxes  due  and  owing  upon  said  properties  for  the  years  1886,  1887, 
and  1888,  being  the  three  years  prior  to  the  acquisition  of  said  properties  by 
your  orator,  and  for  which  your  orator  holds  the  tax-receipts  and  acquittances 
of  the  treasurer  of  the  city  of  New  Orleans;  the  same  being  all  the  taxes  due 
and  owing  on  the  properties  above  described,  bearing  any  lien  or  privilege 
upon  said  properties. 

"  (9)  That  your  orator  has  in  vain  demanded  of  George  Guinault,  the  recorder 
of  mortgages  for  the  parish  of  Orleans,  the  erasure  and  cancellation  of  the  in- 
scriptions of  said  state  taxes  for  the  years  1880,  1881, 1882,  and  1883,  and  of 
city  taxes  in  favor  of  the  city  of  New  Orleans  for  the  years  1880,  1881,  1882, 
1883,  1884,  aud  1885;  but  that  said  recorder,  although  thereunto  amicably 
demanded  and  requested,  refuses  to  comply  with  your  orator's  demand.  That 
the  registry  and  inscription  of  said  state  and  city  taxes  against  said  properties 
v.38F.no.4— 19 
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assessed  in  the  names  of  the  several  parties  above  mentioned,  creates  a  clond 
upon  your  orator's  title  to  said  properties,  prevents  it  from  selling  and  dispos- 
ing of  the  same  as  it  desires  and  intends  to  do,  and  prevents  said  properties 
from  being  placed  in  commerce,  improved,  and  enhanced  in  value. 

"(10)  That  the  city  of  New  Orleans,  its  olHcers  and  servants,  as  well  as 
the  said  C.  Harrison  Parlter,  state  tax  collector  for  the  First  municipal  district, 
and  Isaac  W.  Pattou,  state  tax  collector  for  the  Fourth,  Sixth,  and  Seventh 
municipal  districts,  in  which  said  properties  are  respectively  situated,  pretend 
and  assert  that  said  taxes  are  still  due  and  owing  upon  said  properties,  and 
threaten  to  advertise  and  sell  said  properties  for  the  payment  of  said  state 
and  city  taxes,  which  have  been  extinguished  by  the  prescriptions  of  three 
and  five  years  aforesaid,  prior  to  the  acquisition  thereof  by  your  orator,  under 
the  laws  of  the  state  of  Louisiana,  all  to  the  great  injury,  detriment,  and  dam- 
age of  your  orator.  That  said  threatened  tax-sales,  if  made  by  the  state  or 
city,  would  cast  clouds  upon  your  orator's  title  to  said  properties  respectively, 
compel  it  to  suffer  irremediable  damage,  and  subject  it  to  vexatious  litigation. 

"(11)  That  the  city  of  New  Orleans  has  already  illegally  and  wrongfully 
advertised  a  portion  of  said  property  for  sale  for  taxes  claimed  to  be  due 
thereon  more  than  three  years  prior  to  the  purchase  thereof  by  your  orator. 

"(12)  That  in  order  to  avoid  a  multiplicity  of  suits,  and  wasteful  and  ex- 
pensive litigation  growing  out  of  said  threatened  tax-sales,  your  orator  is  en- 
titled to  invoke  the  equitable  writ  of  injunction,  forbidding  and  prohibiting 
the  city  of  New  Orleans,  and  said  C.  Harrison  Parker,  and  Isaac  W.  Patton, 
state  tax  collector  as  aforesaid,  from  advertising,  selling,  or  attempting  to  sell 
any  or  all,  or  any  portion,  of  th&squares  and  lots  of  ground  above  described,  be- 
longing to  your  orator,  and  upon  which  all  taxes  legally  due  both  the  state  of 
Louisiana  and  city  of  New  Orleans  have  been  paid,  under  the  false  pretext 
that  the  said  property  is  still  liable  in  the  hands  of  your  orator  for  the  pre- 
scribed city  and  state  taxes  above  mentioned. 

"(13)  That  during  the  years  1880  to  1885,  inclusive,  and  up  to  the  present 
time,  there  were,  or  are,  no  suits  pending  to.  prevent  the  state  of  Louisiana, 
through  its  tax  collectors,  or  the  city  of  New  Orleans,  from  collecting  the  taxes 
due  for  the  years  1880.  1881,  1882,  1883,  1884.  and  1885,  and  the  prescription 
herein  pleaded  and  interposed  against  said  state  and  city  for  said  taxes  has 
never  been  renounced,  suspended,  or  interrupted. 

"(14)  That  the  assessment  of  said  taxes  on  said  properties  so  owned  by 
your  orator,  for  which  the  state  tax  collectors,  C.  Harrison  Parker  and  Isaac 
W.  Patton,  and  the  city  of  New  Orleans,  illegally  claim  as  due  and  secured  by 
liens,  pledges,  and  privileges  thereon,  and  which  your  orator  avers  and  con- 
tends are  prescribed,  including  interest  and  penalties,  exceeds  the  sum  of 
three  thousand  ($3,000)  dollars." 

To  the  bill  the  defendants  filed  a  general  demurrer,  relying  upon  sec- 
tion 5  of  the  act  of  1882  of  Louisiana  Laws  of  1884,  as  follows: 

"Be  it  further  enacted,"  etc.,  "that  the  price  bid  and  paid  for  said  property 
shall  be  in  full  and  final  payment  and  satisfaction  of  all  state,  city,  parish, 
and  municipal  taxes  due  on  same  prior  to  December  31,  1879,  together  with 
all  interest,  costs,  and  charges  on  the  same;  and  the  recordation  of  the  deed  of 
sale  of  a  duly-certified  copy  of  same  in  the  mortgage  office  shall  operate  as  a 
cancellation  of  all  conventional,  legal,  and  judicial  mortgages,  and  of  all 
taxes,  tax  liens,  tax  privileges,  and  tax  mortgages  due  prior  to  December  31, 
1879,  with  all  interest,  costs,  and  charges  thereon  on  the  property  sold.  If 
the  price  paid  for  said  property  is  not  sufficient  to  pay  in  full  all  costs  and 
charges  herein  set  forth,  and  the  taxes  due  prior  to  December  81,  1879,  with 
interest,  costs,  and  charges  thereon  due  by  said  property,  then  the  price,  after 
the  payment  of  the  costs  and  charges  herein  provided  to  be  first  paid,  shall  be 
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divided  and  distributed  proportionately  to  the  payment  of  all  unpaid  state, 
city,  parish,  and  municipal  taxes,  interest,  costs,  and  char^^es  due  on  or  by 
the  property  prior  to  December  31,  1869.  The  purchaser  shall,  however,  as- 
sume and  promise  to  pay,  and  shall  take  said  property  subject  to,  ail  unpaid 
taxes  on  the  same  due  subsequent  to  December  81,  1879.  The  balance  re- 
maining of  the  price  of  the  said  sales,  after  the  payment  of  all  the  costs  and 
charges  herein  provided  to  be  paid  of  all  unpaid  taxes  due  prior  to  December 
31,  1879,  shall  be  paid  into  the  state  treasury,  as  herein  provided." 

And  that  under  said  section,  the  purchaser  had  assumed  the  payment 
of  taxes  prescribed  or  not. 

E.  H.  McCaleb  and  W.  H.  Smithy  for  complainant, 
S,  L,  Gilmore  and  Wynn  Eogers^  for  defendants. 
Before  Pardee  and  Billings,  JJ. 

Per  Curiak.  This  cause  having  been  heard  at  a  previous  day  upon 
^  the  demurrer  filed  herein,  and  the  court  having  duly  considered  the  same, 
doth  now  order,  adjudge,  and  decree  that  the  meaning  of  section  5  of  act 
No.  82  of  the  Acts  of  the  state  of  Louisiana  for  the  year  1884,  is  that  the 
property  sold  at  the  tax-sale  should  pass  to  the  purchaser  subject  to  such 
liens  for  unpaid  taxes  as  could  have  been  enforced  against  the  same  in 
the  hands  of  the  former  owner,  in  case  there  had  been  ho  sale,  and  that 
it  was  not  the  intention  of  the  legislature  in  3aid  act  to  revive  against 
property  sold  for  taxes  any  lien  that  had  already  ceased  to  exist  thereon, 
and  that  the  said  demurrer  is  bad  in  law,  and  that  the  same  be  over- 
ruled. It  is  further  ordered  that  the  respondents  have  until  next  rule-day 
in  which  to  plead  by  way  of  plea  or  answer  to  the  bill  of  complaint  herein. 
Both  judges  concur. 


Keely  v.  Weir  d  ai. 
(OireuU  Oawrt,  W,  2>.  Tennessee.    January  22, 188a.) 

1.  Judgment— Rks  Judicata— Pabttes  and  Privies— Tax-Sale. 

If  one  who  claims  to  be  the  beneficiary  of  a  resultini:  trust  in  land,  which 
has  been  purchased  by  a  trustee  In  her  own  name,  be  not  made  a  party  to  a 
bill  filed  by  the  devisees  of  the  trustee  to  impeach  the  validity  of  a  tax-sale,  as 
against  the  purchaser  of  the  tax-title,  she  is  nevertheless  bound  by  a  decree 
In  favor  of  the  tax  purchaser,  because  she  is  in  privity  with  the  trustee,  or 
those  upon  whom  the  legal  title  has  devolved,  as  thev  may  file  the  bill  in 
her  behalf  without  making  her  a  party  in  form,  especially  where  her  interest 
does  not  appear  except  by  construction,  and  is  only  a  secret  trust,  and  more 
especially  where  the  title  impeached  is  a  tax-sale  upon  an  assessment  against 
the  ostensible  owners. 

S.  Trusts— Rbsulting  Tbust— Wills— Discbetionart  Powers— Life-Tenant 
AS  Trustee. 

Where  a  father's  will  left  the  property  to  his  wife  during  widowhood  for 
the  purpose  of  educating  the  children,  and  to  give  to  each  his  portion  on  mar- 
riage or  coming  of  age,  and  with  powers  of  management  and  sale,  if  the  widow 
sell  a  part  of  the  property,  and  purchase  other  land  in  her  own  name,  no 
trust  in  that  land  results  in  favor  of  one  of  the  children  who  has  been  by  the 
mother's  will  denied  all  share  in  it,  upon  a  bare  allegation  that  the  purchase 
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money  was  a  part  of  the  money  realized  by  the  sale  of  the  father's  land.  Id 
such  a  case  tne  discretionary  powers  of  the  tmstee,  and  the  natnre  of  the 
trust,  are  such  that  it  cannot  appear  without  a  settlement  of  the  entire  trust 
that  any  part  of  the  purchase  money  belonged  to  the  cross-plaintiff  setting 
up  a  resulting  trust;  and  if  the  proper  construction  of  the  will  be  that  the 
widow  took  a  life-estate,  with  remainder  over  to  the  children,  the  result  is 
more  certainly  the  same,  for  the  life-tenant  is  entitled  to  all  uses,  benefits, 
and  profits,  and. the  remainder- men  only  to  th^  original  corpus,  their  only 
equity  being  to  secure  and  preserve  that,  but  there  is  no  equitable  interest  in 
the  land  as  a  resulting  trust-estate. 
8.  Equity— Stale  Demand. 

A  claim  for  a  resulting  trust  in  land  purchased  SO  years  ago.  and  more  than 
40  years  after  the  alleged  defaulting  trustee  had  died  and  deviged  the  land  in 
hostility  to  the  supposed  resulting  trust,  is  a  stale  demand  as  against  a  pur- 
chaser from  the  devisees  at  a  tax-sale. 

In  Equity. 

Action  by  Thomas  Keely  against  Sarah  E.  Q.  Weir  and  others,  to 
quiet  title  and  enjoin  certain  alleged  wrongful  acts. 
TTm.  M.  Bandolphj  for  plaintiff. 
James  H.  McdonCj  for  defendants. 

Hammond,  J.  The  plaintiff  filed  this  bill  in  the  state  court  to  quiet 
his  title  and  enjoin  the  defendants  from  certain  acts  interfering  with  his 
alleged  possession  of  the  property  described  by  the  bill.  He  sets  out 
with  fullness  a  former  proceeding  in  the  state  courts,  by  which  his  title 
under  a  direct  tax-sale  made  under  the  act  of  congress  in  that  behalf  was 
confirmed  to  him  by  the  supreme  court  of  the  United  States  in  the  case 
of  Kedy  v.  Sanders^  99  U.  S.  441.  The  defendants  answered,  denying 
the  acts  complained  of  by  the  bill,  or  explaining  them  as  lawful  to  be 
taken  in  defense  of  their  own  title,  and  alleged  possession,  and,  gener- 
ally, denying  the  title  of  the  plaintiff.  They  also  filed  a  cross-bill, 
which,  after  removal  to  this  court,  they  amended,  by  which  they  set  up 
a  title  in  themselves;  that  their  claim  is  paramount,  not  only  to  the  por- 
tion of  the  property  described  by  the  bill,  but  to  all  that  the  plaintiff 
acquired  under  his  direct  tax  certificate;  and  they  call  upon  him  to  ac- 
count for  the  rents,  or  such  portions  of  them  as  belong  to  cross-plain- 
tiffs by  reason  of  their  joint  ownership  with  him  or  the  other  defendants. 
And  to  this  cross-bill  the  demurrer  is  filed. 

Briefly,  it  may  be  stated  that  the  devisees  of  Miriam  L.  Sanders,  un- 
der her  will/  recorded  in  Shelby  county  in  Will-Book  C,  page  844,  of 
date  March  27,  1846,  and  made  Exhibit  A  to  this  bill,  commenced  in 
October,  1866,  the  proceeding  before  mentioned  as  resulting  in  the  judg- 

1  Wm  of  MiHam  i.  Sandere.    March  27,  i54ff.    ' 

Item  8.  [Appoints  executors.]  Item  4.  Directs  sales  of  real  estate,  reinvestments 
in  negroes,  and  their  use,  and  how  children  shall  live  and  go  to  school,  etc.,  and  how 
negroes  shall  be  divided  among  children,  and,  when  youngest  child  becomes  of  age, 
remaining  real  estate  to  be  sola,  and  negroes  purchased  and  divided,  etc.  As  to  Sarah 
[now  Mrs.  Weir]  thus:  **!  wish  my  daughter  ISarah  to  have  one  hundred  doUars,  after 
my  debts  are  paid,  as  her  portion  of  mv  estate.^'  And  this:  *'Then  it  is  my  desire 
that  any  portion  of  my  estate  of  which  they  or  either  of  them  may  die  possessed  shall 
be  equaUy  divided  with  the  surviving  children,  as  my  daughter  Sarah  is  provided  for 
by  her  marriage;  and  the  education  I  have  given  her  I  consider  equivalent  to  the  re- 
spective amounts  I  have  bequeathed  to  my  four  children  above  named. " 
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ment  of  the  supreme  court  of  the  United  States,  in  &vor  of  plaintiff's 
United  States  tax-title;  and  that  the  defendant  Mrs.  Weir,  a  sister  of  theirs, 
mentioned  in  that  will  as  having  received  her  equivalent  of  the  estate, 
and  as  a  legatee  of  $100  only,  was  not  a  party  to  it,  either  as  plaintiff  or 
defendant.  By  this  cross-bill,  by  her  proceeding  in  the  state  couYt, 
taken  in  defense  of  her  daim  of  ownership,  and  by  her  denial  of  plain- 
tiff's title,  she  sets  up  that  she  is  not  bound  by  that  judgment  of  the  su- 
preme court  of  the  United  States,  and  finding  this  part  of  the  property 
in  the  common,  as  she  avers,  and  not  in  his  actual  possession,  she  has  taken 
possession  of  it,  and  defends  that  possession  by  the  acts  alleged  by  the  plain- 
tiff to  be  acts  of  violence  and  fraudulent  conspiracy ,  etc.  She  rests  her  title 
not  on  her  mother's  will,  before  mentioned,  but  on  that  of  her  father,  Joel 
B.  Sanders,^  made  in  1838,  and  also  recorded  in  Shelby  county,  in  WiU- 
Book  No.  1,  page  56,  and  made  Exhibit  A  to  this  cross-bill.  Her  con- 
struction of  her  £Either^s  will  is  that  the  property  was  given  to  her  mother 
in  trust  for  their  children,  herself  included,  with  specific  duties  and 
powers  therein  enumerated,  and  that  at  most  her  mother  had  only  a 
joint  interest  with  the  children,  and  held  at  least  their  shares  of  the 
estate  upon  the  trusts  aforesaid.  And  now  she  avers  that  her  mother,  in 
breach  pf  this  trust,  sold  her  father's  property,  and  with  the  proceeds, 
or  a  part  thereof,  purchased  the  property  in  controversy,  fraudulently 
taking  the  title  in  her  own  name,  claiming  it  as  her  own,  and  under- 
taking by  her  will  to  dispose  of  it  to  her  brothers  and  sisters,  wrongfully 
withholding  from  cross-plaintiff,  Mrs.  Weir,  her  share.  She  charges 
that  a  trust  resulted  in  her  favor;  that  she  owns  her  share  of  the  land 
under  her  father's  will  and  as  heir  at  law  of  certain  of  her  brothers  and 
sisters,  who  have  died/since  her  mother's  decease,  and  this  is  the  title 
she  seeks  to  enforce  by  her  cross-bill  and  amended  cross-bill,  in  which  she 
further  avers  that  the  United  States  direct  tax  commissioners  refused 
to  receive  the  direct  tax  assessed,  except  from  the  owner  himself,  and  es- 
tablished a  uniform  rule  to  that  effect,  and  would  not  permit  an  agent 
to  pay  the  taxes;  that  cross-plaintiff  and  her  co-tenants  then  resided  in 
Texas,  and  had  an  agent  here,  who  would  have  paid  the  United  States 
direct  tax  if  he  had  been  permitted  to  do  so, — thus  bringing  the  at- 
tack upon  the  tax-title  within  the  ruling  of  the  Arlington  Case,  ({/.  5* 
V,  Lee,  106  U.  S.  196,  1  Sup.  Ct,  Rep.  240.) 

The  cross-bill  bitterly  denounces  the  plaintiff  for  taking  this  property  un- 

^Will  of  Joel  B.  Sanders.   Juify  24, 1S8S. 
lUmJi.  I  wUl  all  of  my  pro^rt^,  both  real  and  personal,  to  my  beloved  wife,  Miriam 


L.  Sanders,  during  her  widowhood,  for  the  purpose  of  educating  my  children  in  a  moral 
and  Christian-like  manner.  In  case  of  my  wife's  marriage,  it  is  my  will  that  she  take 
ber  third  of  all  that  I  have,  both  real  and  personal,  during  her  natural  life,  after 
which  time  I  will  it  to  my  children.  Item  4,  I  will  that  my  children  [naming  them] 
aU  share  equally  aUke  in  the  distribution  of  my  property,  both  real  and  personal.  It  is 
olearlv  my  wiU  that  no  account  be  taken  of  the  expenses  of  their  education  as  I  want  them 
all  to  have  a  good  Buglish  education  and  ihen  to  share  equally  in  the  property.  [Gives 
direction  as  to  schools.!  Item  5.  It  is  my  will  and  desire  that  in  case  that  either  of 
my  children  become  ox  ace,  or  marries,  that  my  wife  gives  to  the  same  on  the  day 
of  marriage,  or  as  soon  toereaf  ter  as  practicable,  her  or  his  portion  of  the  property, 
and  take  a  receipt  for  the  same.  Item  6.  [Gives  most  absolute  i>ower8  of  sale  to  the 
wife,  and  directs  whom  she  shaU  consult.] 
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deran  "  unrighteous  tax-title, "  acquired  during  war,  and  during  the  absence 
of  the  owners,  etc.;  but,  odious  as  it  may  be,  and  unfortunate  for  the 
owners  as  the  circumstances  are,  it  is  clear  that  the  demurrer  to  the  cross- 
bill on  the  ground  that  there  is  no  equity  in  it  is  well  taken.  Laying 
aside  all  controversy  as  to  the  fact  of  cross-plaintiff's  interest  or  entire 
Want  of  interest  in  the  property,  and  all  complaint  that  this  claim  of  an 
interest  in  it  is  a  stale  demand,  and  now  set  up  for  the  first  time  since 
1838,  as  original  plaintiff  avers,  the  date  of  the  deed  to  her  mother,  or 
since  1846,  the  date  of  the  mother's  will,  which  averment  is  met  by  an 
alleged  acknowledgment  of  Mrs.  Weir's  rights  by  her  brothers  and  sis- 
ters, I  fiay,  aside  from  all  this,  it  seems  plain  that  this  defense  against 
the  tax-title  comes  too  late.  It  should  have  been  set  up  as  a  defense 
iigainst  it  in  the  equity  bill,  which  the  supreme  court  of  the  United  States 
decided  against  the  Sanders  devisees,  and  in  favor  of  the  plaintiff.  If 
they  did  not  know  of  the  defense,  that  is  their  misfortune;  for,  having 
had  their  day  in  court,  they  cannot  have  another,  at  least  not  by  such  a 
proceeding  as  this.  lAnddey  v.  Thompson,  1  Tenn.  Ch.  272;  Wdsh  v. 
Harmauy  8  Yerg.  103,  110;  Nicholson  v.  Patterson,  6  Humph.  394.  This 
is  certain  as  to  the  parties  plaintiff  in  that  suit,  and  it  applies  with  equal 
force  to  Mrs.  Weir,  although  she  was  not  in  form  a  party  to  that  suit. 
She  was  represented  fully  and  effectually  by  her  brothers  and  sisters  and 
the  other  plaintiffs  there,  who  held  the  legal  title  under  their  mother's 
will  and  the  subsequently  occurring  events,  and  were  her  trustees,  capable 
of  binding  her  to  all  the  results  of  that  lawsuit,  if,  indeed,  she  had  any 
interest  in  the  land  by  reason  of  the  facts  set  up  by  this  cross-bill.  This 
is  especially  so  as  to  taxes  levied  on  the  land,  and  which  are  a  lien  upon 
it,  regardless  of  its  ownership  and  the  form  of  it^  appearance  on  the  as- 
sessment roll.  Where  trustees  are  in  possession,  and  have  the  manage- 
ment of  the  estate,  they  must  pay  all  taxes  and  rates,  and  protect  the  estate 
from  tax-sales.  Perry,  Trusts,  §§  331, 527;  Burr  v.  McEwen,  Baldw.  164. 
It  would  be  an  intolerable  obstruction  to  the  collection  of  taxes  if  the 
title,  good  as  against  the  legal  owner,  should  not  be  good  also  against  all 
for  whom  he  was  trustee,  secretly  or  by  construction,  as  is  here  claimed, 
or  otherwise.  Again,  if  trustees  enter  into  a  contract  without  reference 
to  their  cestui  que  trusty  as  if  they  contract  in  their  own  names  to  purchase 
an  estate,  they  may  maintain  or  defend  a  suit  in  relation  to  it  in  their 
own  names,  although  they  in  fact  intended  the  contract  for  the  benefit 
of  the  trust.  If  it  does  not  appear  on  the  face  of  the  contract  or  other- 
wise that  the  trustees  acted  as  agents,  or  in  a  fiduciary  character,  it  is 
unnecessary  to  go  beyond  the  terms  of  the  contract;  and  in  man}'  cases 
it  would  be  improper  to  do  so.  Perry,  Trusts,  §  874.  Now,  if  the 
plaintiff,  Keely,  had  filed  a  bill  against  the  Sanders  devisees,  or  the  ex- 
ecutors of  the  will,  or  both,  or  against  those  who  purchased  from  them 
.  by  any  of  the  conveyances  set  up  in  the  pleadings,  he  certainly  would 
not  have  been  required  to  make  Mrs.  Weir  a  party  to  bind  her,  if  the 
above  quotation  from  Mr.  Perry's  work  be  a  sound  enunciation  of  the 
law  of  the  subject.  No  more  were  they  compelled  to  make  her  a  party,  to 
bind  her,  to  their  attempt  to  protect  the  land  from  this  tax-title  by  a  bill 
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to  have  it  canceled,  particularly  as  her  interest  did  not  appear  on  the 
face  of  the  will  or  the  deeds;  but,  on  the  contrary,  it  appeared  that  she 
had  been  excluded  especially  by  that  will  from  any  interest  in  the  estate. 
Her  interest,  as  she  now  claims  it,  depended  on  her  father's  will,  and 
the  alleged  breach  of  trust,  so  that  the  interest  followed  the  money,  and 
it  became  a  resulting  trust,  in  which  event  it  falls  precisely  within  the 
class  of  cases  where  the  trustees — whoever  they  be — ^represented  her  in- 
terest. If  that  bill  had  prevailed,  she  would  have  had  the  benefit  of  it 
as  against  Keely,  and  he  could  not  have  set  up  his  tax  certificate  against 
her  interest  or  possession.  So,  the  bill  having  failed,  she  must  likewise 
suffer  the  consequences. 

We  have  in  Tennessee  a  claiss  of  cases  pertaining  to  the  statute  of  lim- 
itations, which  fix  this  principle  in  our  jurisprudence,  so  that  if  the  trus- 
tee do  not  proceed  to  avert  the  bar  of  the  statute  by  suit,  but  allows  the 
limitation  to  expire,  it  binds  his  cestuis  que  trustentj  although  they  be  un- 
der disability.  Goes  v.  Singleton^  2  Head,  66;  Wooldridge  v.  Bank^  1, 
Sneed,  296;  Wmtams  v.  Otey,  8  Humph.  563;  Watkins  v.  Specht,  7  Cold. 
585.  And  the  doctrine  that  all  who  are  privies  in  estate  are  bound  by 
a  decree,  although  not  parties  in  fact,  is  well  established  in  this  state.. 
Peak  V.  lAgorif  10  Yerg.  468;  Freeman  v.  Freeman^  9  Heisk.  301,  (where 
ft  life-tenant  was  held  to  represent  remainder-men,  riot  in  esse;)  1  Meigs* 
Dig.  777,  §  4,  and  cases  cited.  This  must  be  so,  a  fortiori^  as  to  that 
procedure  by  which  the  state  or  federal  government  undertakes  to  appro- 
priate the  property  by  liens  and  sales  for  taxes  to  enforce  their  collection ; 
and  if,  therefore,  an  assessment  and  sale  against  the  ostensible  owner, 
be  good  to  bind  the  secret  ceUui  qiie  trusty  any  proceeding  taken  to  pro- 
tect the  property  by  that  ostensible  owner  would  bind  him  also,  and,  if. 
binding  in  favor  of  the  beneficiary,  it  is  surely  binding  against  him. 
Mrs.  Weir,  therefore,  is  bound  by  the  decree  already  obtained  by  the 
plaintiff  in  the  original  bill  in  favor  of  his  tax-title  to  the  same  extent  as 
the  ostensible  owners  of  the  land  against  whom  she  would  now  set  up  her 
resulting  trust  are  bound.  He*  has  obtained  by  bis  certificate  and  the 
litigation  over  it  the  entire  title,  and  the  odium  which  may  attach  to  it 
for  any  reason,  justly  or  unjustly,  cannot  affect  the  result. 

This  view  of  the  case  has  made  it  quite  unnecessary  to  look  into  the 
character  of  Mrs.  Weir's  title  as  she  sets  it  up,  or  to  consider  the  other 
objections  to  the  cross-bill,  but  they  seem  to  me,  after  full  considera- 
tion, quite  as  fatal  as  that  just  disposed  of.  Her  father's  will  undoubt- 
edly gave  all  the  property  to  her  mother  for  the  management  of  the  es- 
tate as  therein  directed,  and  she  had  the  most  absolute  control  and  dis- 
cretion. It  is  a  close  question  whether  its  operation  was  not  such  as  to 
vest  in  her  an  absolute  title  to  all  the  estate,  defeasible  into  a  mere  life- 
estate  in  one-third  only  upon  her  marriage,  and  subject  to  such  merely 
precatory  trusts  in  favor  of  the  children  as  do  not  arise  to  the  dignity  of 
estates  or  property  interests,  except  in  the  event  of  the  widow's  marriage, 
which  never  happened.  Anderson  v,  Hammond^  2  Lea,  281.  If  that  bo 
the  proper  construction,  it  is  certain  that  Mrs.  Weir  has  no  interest  in 
this  property,  which  her  mother  bought,  took  in  her  own  name,  always 
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claimed  as  her  own  and  undertook  to  devise  to  others,  especially  excluding 
Mrs.  Weir,  even  tliough  she  paid  for  it  with  money  belonging  to  her  hus- 
band's estate,  as  is  allied.  If  the  mother  took  a  life-estate  only  in  the 
property  of  her  husband,  the  result  is  the  same  as  that  just  mentioned  un- 
der the  doctrine  of  Vaden  v.  Vaden^  1  Head,  444.  There  it  was  held  that 
the  life-tenant  owes  no  duty  to  the  remainder-men  except  to  have  the 
corpus  of  the  estate  forthcoming  to  answer  the  demand  for  it,  just  as  it 
existed  at  the  time  the  trust  was  created, — ^not  at  the  time  the  life-estate 
falls  in.  And  this  because  the  life-tenant  is  entitled  to  the  use,  benefits, 
profits,  accretions,  and  everything  except  the  original  corpus^  as  his  own; 
wherefore,  if  he  puts  the  money  in  property,  and  takes  title  in  his  own 
name,  as  be  may,  no  trust  results  in  favor  of  the  remainder-man,  be- 
cause the  property  belongs  to  the  life-tenant,  and  the  remainder-man's 
only  equity  is  to  have  the  original  corpus  secured  to  him  by  a  bill  for 
that  purpose,  if  it  can  be  made  to  appear  that  the  life-tenant's  use  need  not 
exhaust  it,  and  there  be  danger  to  the  remainder-man.  If  the  life-estate 
fall  in,  then  the  only  equity  is  to  an  account  for  the  purpose  of  segregating 
the  original  corpus  from  the  accretions  and  profits  which  belong  to  the  life- 
tenant,  or  those  who  daim  under  him  by  purchase  or  by  will.  Whether 
this  doctrine  will  apply  where  the  life-tenant  is  invested  with  a  trust  for 
the  management  of  the  estate,  and  with  directions  to  allow  the  remainder- 
men to  enjoy  certain  benefits,  in  the  discretion  of  the  life-tenant  as  trus- 
tee, may  be  conceded  to  be  doubtful,  if  the  trust  fairly  creates  an  equita- 
ble estate  in  the  remainder-men,  difTerent  from  the  bare  remainder  itself, 
and  amounting  to  a  share  in  the  profits  and  accretions.  In  such  cases 
the  nature  of  the  trust  may  be  of  that  character  that  the  right  or  interest 
of  the  beneficiary  in  the  money  invested  definitely  appears,  and  becomes 
fixed  in  the  land  as  it  was  in  the  money  used;  but  where  the  discretion- 
ary powers  of  the  trustee,  as  in  this  case,  or  other  circumstances,  inter- 
vene to  destroy  or  disturb  this  fixity  of  interest  in  the  particular  money, 
no  trust  results,  and  this  distinction  will,  I  believe,  reconcile  most  of  the 
apparently  conflicting  cases  on  the  subject. 

One  cannot  read  the  will  of  the  father  and  not  see  that  the  mother, 
as  trustee,  was  vested  with  such  a  discretion  and  absolute  control  that  no 
claim  could  be  set  up  by  any  of  the  children  to  an  aliquot  share,  divided 
or  undivided,  of  the  money  for  which  she  sold  the  Maury  county  land, 
so  that  a  trust  would  result  in  the  Memphis  property,  which  she  bought, 
as  against  any  legal  title  which,  in  her  discretion  and  control,  she  thought 
essential  to  the  interest  of  all  concerned  to  acquire,  or  to  devise,  or  to  sell. 
The  most  that  could  be  asked  would  be  a  settlement  of  the  entire  trust 
from  beginning  to  end  against  her  or  her  devisees  under  the  will.  And 
from  the  allegations  of  the  original  bill  it  appears  that  a  suit  of  this  kind 
was  had  in  1863,  to  which  Mrs.  Weir  was  a  party,  and  resulted  in  a  set- 
tlement leaving  the  status  of  the  land  as  Mrs.  Sanders,  the  mother,  had 
left  it  by  her  will,  although  the  bill  prays  for  its  sale.  Here  was  an- 
other opportunity  more  than  30  years  before  this  bill  was  filed  to  set  up 
this  resulting  trust,  if  it  existed.  But  we  need  not  go  critically  into  the 
effect  of  that  suit  upon  her  claim  here,  because  it  is  immaterid  whether 
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B  suit  to  settle  the  frost  was  brought  or  not;  she  had  a  right  to  bring  it, 
and  it  was  the  only  right  she  had.  Certainly  this  kind  of  a  trust  does 
not  follow  the  land  into  the  hands  of  her  mother's  devisees,  or  strangers 
who  buy  of  her  or  them  at  tax-sales  or  otherwise,  but  would  rather  at> 
tach  to  the  money  which  should  be  the  proceeds  of  such  sales,  if  at  all. 
Moreover,  one  cannot  read  the  mother's  will  and  not  see  that  by  it  she 
was  endeavoring  to  carry  out  her  discretionary  powers;  not,  probably, 
declared  and  fixed  trusts  over  the  estate,  as  she  understood  them,  and 
properly  understood  them,  perhaps.  Mrs.  Weir,  the  cross-plaintiff, 
by  her  counsel,  assumes  that  the  part  of  the  will  which  states,  in  cutting 
her  off  with  a  shilling,  as  it  were,  that  by  her  marriage  and  in  her  edu- 
cation she  had  received  her  equivalent  to  that  which  was  being  be- 
queathed and  devised  to  the  other  children,  proceeds  upon  the  notion 
that  her  marriage  itsdf  furnished  this  equivalent  in  its  advantages  de- 
rived from  her  husband.  But  this  is  not  a  necessary  inference  from  the 
language  used,  and  may  be  a  wholly  gratuitous  assumption,  for,  as 
counsd  on  the  other  side  says,  if  you  interpret  this  language  of  the 
mother's  will  by  the  language  of  the  father's  \rill,  and  the  mother's  evi* 
dent  purpose  to  keep  it  in  mind,  we  may  more  rationally  assume  that 
she  had  discharged  her  duty  and  the  trust  as  to  Mrs.  Weir  by  giving  to 
her  in  her  education*and  at  her  marriage  her  fiiU  share  of  the  trust  funds. 
The  cross-bill  is  silent  as  to  the  facts  on  this  subject,  and  we  do  notknow 
what  they  were,  but  we  surely  cannot  alone  on  the  language  of  the  will 
of  the  mother  assume  them  to  be  in  Mrs.  Weir's  favor.  Certainly,  in 
any  view,  no  trust  results  in  the  landj  because  there  is  not  found  to  ex- 
ist that  most  essential  feature  of  such  a  trust, — ^the  fact  that  money  to 
which  the  alleged  beneficiary  was  clearly  and  unequivocally  entitled  pur- 
chased the  estate.  The  original  deed,  made. more  than  50  years  ago, 
states  the  consideration  to  have  been  $500,  and  of  that  sum  the  cross- 
plaintiff  does  not  distinctly  show  that  she  was  entitled  to  one  cent;  fpr 
it  does  not  appear  but  that  elsewhere  in  the  management  of  the  trust 
she  had  received  her  full  share,  as  her  mother's  will  assumes  she  had; 
and  there  is  not  any  allegation  of  a  state  of  the  trust  then  existing  to 
show  that  she  was  entitled  to  a  share  of  that  particular  money.  It  is  a 
delusion  to  base  a  daim  for  a  resulting  trust  on  such  a  state  of  facts. 

Yet,  again,  this  daim  would  seem  to  be  a  stale  one.  If  the  cross- 
plaintifi^s  money  went  into  this  land,  it  was  50  years  ago,  and  she  is 
just  now  setting  it  up.  If  the  adverse  daim  commenced  with  her 
mother's  will,  that  was  in  1846,  more  than  40  years  before  this  cross-bill 
was  filed.  She  avers  that  her  brothers  and  sisters  recognize  her  claim, — 
and  well  they  may  now,  since  they  have  lost  their  own  claim  through 
the  tax-title  and  their  own  bill  to  have  it  canceled, — but  this  will  of  her 
mother's  not  only  did  not  recognize  it,  but  especially  cut  her  off  from  it; 
and  they  daim  under  that  wilJ,  as  do  all  purchasers  from  them.  Her 
brothers  and  sisters  did  not  join  her  in  their  bill  against  Kedy  attack- 
ing the  tax-title,  presumably  because  they  supposed  she  had  no  interest, 
and  it  is  a  delusion  again,  in  my  judgment,  to  suppose  that  because 
Kedy  has  not  had  actual  possession  under  his  tax-title  more  than  seven 
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years,  that  he  can  be  proceeded  against  on  this  stale  claim  of  a  resulting 
trust,  any  more  than  the  mother  could  be  if  she  were  living,  or  the  broth- 
ers and  sisters  if  they  were  parties  to  this  bill,  as  they  are,  some  of  them. 
Whatever  protects  them  in  a  court  of  equity  on  the  ground  of  staleness 
of  demand,  protects  purchasers  from  them;  whether  by  tax-title  or  other- 
wise. The  cross-plnintiflf  assumes  that  Keely'a  possession  under  his  tax- 
title  commenced  only  in  1880,  less  than  seven  years  before  the  bill  was 
iiled,  and,  not  being  barred  by  the  statute  of  limitations,  the  argument 
is  that  the  demand  cannot  be  stale  as  to  him.  Perhaps  his  possession 
would  be  held  commensurate  with  his  tax-title,  which  he  acquired  in 
1864.  As  to  part  of  the  property,  he  is  alleged  to  be  in  possession  now» 
and  we  are  asked  to  treat  him  as  an  adverse  holder  only  since  his  pos- 
session commenced;  and  as  to  another  part  the  pleadings  all^e  on  both 
sides  that  it  was  a  common  until  the  struggle  for  possession  which  pro- 
duced this  bill  commenced.  Under  such  circumstances  it  cannot  be 
assumed  that  his  possession  is  recent,  to  avoid  the  staleness  of  this  de- 
mand, because,  if  for  no  other  reason,  his  possession  attaches  itself  to 
that  of  those  whose  title  he  acquired;  and  the  averment  of  the  cross-bill 
that  they  recognized  Mrs.  Weir's  claim  cannot  avail,  being  only  a  con- 
clusion or  opinion  expressed  against  the  will  of  Mrs.  Sanders,  denying 
Mrs.  Weir  any  interest,  and  the  conduct  of  the  brothers  and  sisters  in 
claiming  it  to  her  exclusion  by  not  joining  her  in  their  bill  against  Kedy . 
If  they  did  not  join  her  because  they  recognized  her  claim,  then  they 
were  suing  in  her  behalf,  and  she  is  bound.  This  cross-bill  is  an  instru- 
ment of  defense  to  the  original  bill;  and  while,  if  it  were  itself  an  origi- 
nal bill,  these  defenses  could  not  be  made,  perhaps,  or  all  of  them  could 
not,  possibly,  by  the  demurrer,  but  by  plea  or  answer  only,  yet  the 
plaintifPs  original  bill  sets  them  up  by  pleading  the  former  decree  as  a 
jBource  of  title,  or  as  settling  the  title,  and  the  averments  of  the  cross-bill, 
taken  along  with  the  averments  of  the  original  bill  as  to  that  suit, — and 
Ihey  are  not  denied, — make  the  record  show  upon  its  face  the  estoppel 
upon  which  the  original  plaintifif  relies,  and  he  need  not  therefore  plead 
it.     Demurrer  sustained. 


Walexb  9.  Sturbans.    Same  v.  Cronkite.     Same  v.  Haycock. 
{(HtcuU  CowrU  D.  Karuoi,    April  1, 1889.) 

Jra)GMKNT^-COLI*ATBRAL  ATTACK— ExBCUTION—SaLB. 

Judgments  were  recovered  against  one  seised  of  land  In  another  county, 
and  certified  copies  were  filed  in  the  clerk's  office  of  the  county  In  which  the 
land  was  situated,  according  to  the  provisions  of  Code  Proc.  ELan.  §  419.  *  On 
gome  of  the  judgments  executions  were  issued  from  the  court  in  which  they 
were  rendered,  when  plaintiff,  alleging  his  judgment  to  be  prior  to  the  others, 
brought  a  suit  in  equity  against  the  judgment  debtor  and  the  other  holders^of 
ludgments  to  determine  the  priorities  among  them,  praying  also  that  th^  sher<- 
iff  be  directed  to  sell  the  land,  and  for  general  relief.  JTela,  theii  &  decree  ad- 
justing the  priorities  of  the  several  liens,  and  directing  an  execution  to  issue 
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for  the  sale  of  the  land,  whether  erroneous  or  not,  was  not  void  though  the 
section  mentioned,  after  providing  for  the  filing  of  transcripts  of  jddgments  in 
other  counties  than  that  of  their  recovery,  prescribes  that  executions  shall 
only  issue  from  the  courts  in  which  they  are  rendered,  the  question  of  the 
propriety  of  such  a  judgment  in  that  form  of  action  being  one  of  practice, 
and  not  one  of  power. 

At  Law. 

Actions  for  the  recovery  of  real  estate,  brought  by  T.  H.  Walker  against 
M.  Sturbans,  Frank  Cronkite,  and  James  Haycock,  respectively.  De- 
murrers to  the  answers  of  defendants  were  filed,  and  were  heard  together. 

J.  A.  Smith  and  Johnson,  Martin  &  Keder,  for  plaintiff. 

.  jr.  R,  McClure  and  C,  N,  Sierry,  for  defendant  Sturbans. 

KeUogg  ic  Sedgmtk^  for  defendants  Cronkite  and  Haycock. 

Foster,  J.  These  are  ejectment  suits.  The  plaintiff  alleges  that  he 
is  the  owner  of  certain  lands  in  Lyon  county,  Kan.,  and  that  the  defend* 
ants  unlawfully  keep  him  out  of  the  possession  of  the  same.  The  de- 
fendants claim  title  to  the  land  under  and  by  virtue  of  a  sheriff's  sale 
made  under  a  judgment  of  the  district  court  of  Lyon  county,  a  court  of 
general  jurisdiction,  recovered  in  September,  1875,  in  which  A.  S.  Kimr 
ball  was  plaintiff  and  T.  H.  Walker  and  others  were  defendants,  at 
which  sale  said  Kimball  became  the  purchaser,  and  received  the  sheriff's 
deed  in  July,  1877,  and  subsequently  Kimball  sold  the  lands  to  the  sev- 
eral defendants.  The  plaintiff  claims  that  the  judgment  of  the  district 
court  of  Lyon  county,  under  which  the  land  was  sold,  is  null  and  void; 
that  the  court  had  no  power  or  jurisdiction  to  render  the  judgment;  and 
especially  was  said  court  without  jurisdiction  to  order  a  sale  of  said  land 
under  said  judgment.  The  facts  preceding  the  rendition  of  said  judg- 
ment are  briefly  as  follows:  Said  A.  S.  Kimball,  in  1872,  recovered  a 
judgment  against  T.  H.  Walker  in  the  district  court  of  Davis  county, 
Kan.,  for  $8,617.70.  Li  July,  1873,  Kimball  caused  a  certified  copy 
of  his  judgment  to  be  filed  in  the  office  of  the  clerk  of  the  district  court 
pf  Lyon  county,  as  provided  by  section  419  of  the  Code  of  Procedure. 
In  November  following,  KimbaQ  caused  an  execution  to  be  issued  out 
of  the  clerk's  office  of  Davis  county  on  said  judgment,  directed  to  the 
sheriff  of  Lyon  county,  which  execution  was  by  said  sheriff  levied  on 
the  land  in  controversy  as  the  property  of  T.  H.  Walker,  and  said  sheriff 
had  the  land  duly  appraised,  etc.  In  September,  1874,  said  judgment 
creditor  caused  an  oXvi^  execution  to  be  issued  from  Davis  county  to  the 
sheriff  of  Lyon  county,  who  levied  the  same  on  said  lands,  and  had  the 
same  duly  appraised.  During  the  years  1873  and  1874  a  great  number  of 
other  parties  recovered  judgments  against  said  Walker,  in  different  counties 
of  this  state,  and  also  caused  certified  copies  of  the  same  to  be  filed  in  the 
clerk's  office  of  the  district  court  of  Lyon  county.  There  were  over  20  of 
these  judgment  creditors.  Some  of  them  had  made  levies  on  the  land, 
and  were  about  to  proceed  to  sell  the  same.  Under  this  state  of  affairs, 
Kimball,  who  claimed  that  his  judgment  was  a  first  lien  on  the  land,  com- 
menced a  suit  in  equity  in  the  district  court  of  Lyon  county  to  have  the 
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priority  of  the  said  several  judgment  liens  determined  and  settled.  In 
that  suit  he  made  T.  H.  Walker  and  the  sheriff  of  Lyon  county  and  all 
the  judgment  lienholders  parties  defendant.  In  addition  to  his  prayer 
for  the  determination  of  the  priority  of  the  several  liens,  he  prayed  that 
the  sheriff  of  Lyon  county  be  directed  to  sell  said  real  estate,  if  the  same 
shall  not  have  been  sold,  and,  if  sold,  that  he  hold  the  proceeds  subject 
to  the  further  order  of  the  court,  and  for  such  other  and  further  relief, 
etc.  Service  of  process  was  had  in  said  suit  on  T.  H.  Walker  and  the 
other  defendants.  Walker  made  no  appearance,  and  the  several  judg- 
ment creditors  filed  answers  setting  up  their  respective  judgment  liens. 
In  September,  1875,  said  cause  came  on  for  hearing,  and  the  court,  after 
hearing  the  evidence,  made  a  finding  of  facts  and  conclusion  of  law,  and 
entered  a  judgment  thereon.  Among  other  facts,  the  court  found  that 
on  the  7th  day  of  September,  1874,  Thaddeus  H.  Walker  was  the  owner  in 
fee  of  said  lands;  and  that  in  November,  1872,  A.  S.  Kimball  recovered 
his  judgment  in  Davis  county  for  $8,600  and  costs,  and  filed  a  certified 
copy  thereof  in  Lyon  county,  as  before  stated,  in  July,  1873,  and  had 
<2aused  execution  to  issue  and  to  be  levied  on  said  land,  etc.,  as  before 
stated;  and  that,  including  interest  and  costs,  there  was  then  due  said 
Kimball  on  his  judgment  $12,280.69;  and  that  the  same  was  the  first 
and  prior  lien  on  said  real  estate.  The  court  then  proceeded  to  de- 
termine the  amount  due  each  creditor,  and  determine  the  sUUus  of  each 
lien.  The  court  further  ordered  that  the  said  real  estate  be  appraised 
and  sold  according  to  law,  and  that  the  proceeds  arising  from  the  sale 
thereof  be  applied  as  follows:  (Then  follows  the  several  judgments  ac- 
cording to  their  priority.)  It  was  on  this  judgment  that  the  ezecutioq 
was  issued  to  the  sheriff  of  Lyon  county,  and  on  which  he  sold  the  land 
to  A.  S.  Kimball,  who  sold  to  the  several  defendants.  The  question  to 
be  decided  is  whether  this  judgment  or  the  execution  issued  thereon  is 
void,  and  of  no  legal  effect. 

The  plaintiff  insists  that,  even  if  the  court  in  Lyon  county  had  author- 
ity to  adjust  and  settle  the  priority  of  the  seveiul  liens,  it  could  go  no 
further,  and  was  without  power  or  authority  to  issue  an  order  of  sale  of 
the  property;  that  the  execution  should  have  issued  on  the  original  judg- 
ment from  the  clerk's  office  of  the  county  where  it  was  obtained.  See 
section  419,  Code  Proc.  Of  course,  in  a  collateral  proceeding,  the  judg- 
ment and  proceedings  thereunder  can  only  be  attacked  where  they  are 
absolute  nullities.  This  court  cannot  be  called  on  to  decide  whether  the 
state  court,  if  it  had  jurisdiction  of  the  parties  and  subject-matter,  ex- 
ceeded its  proper  functions  or  not.  This  court  has  no  power  to  sit  as  a 
court  of  review  on  the  proceedings  of  the  state  court.  It  can  only  de- 
termine whether  that  court  acted  with  or  without  jurisdiction.  The 
court  having  jurisdiction  of  the  subject-matter  of  the  action  and  of  the 
parties,  and  having  rendered  judgment  thereon,  it  cannot  be  treated  as 
a  nullity.  It  makes  a  record  valid  upon  its  face,  and  all  else  is  form 
6n\y.  Maxxoell  v.  Stewart^  22  Wall.  79;  Shriver  v.  Lynn^  2  How.  58;  Vo&r^ 
hees  V.  Banfc,  10  Pet.  449;  Thompson  v.  Tdmie,  2  Pet.  157;  Ludlow  v. 
Ramsey,  11  Wall.  587;  Harvey  v.  Tyler,  2  Wall.  342.     For  a  full  dis- 
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cussioD  as  to  what  constitutes  jurisdiction,  see  Mr.  Justice  Miller's 
opinion  in  Cooper  v.  Reynolds,  10  Wall.  315.  It  must  not  be  understood 
however,  that  the  court,  having  jurisdiction  of  the  subject-matter  and 
the  parties,  may  not  go  so  far  outside  its  authority  as  to  render  its  pro- 
ceeding void.  Ex  parte  Lange^  18  Wall.  163.  If  a  judgment  for  a  sale 
of  the  real  estate  by  the  Lyon  county  district  court  was  in  conflict  with 
positive  law,  or  the  plain  provisions  of  the  statutes  of  Kansas,  it  may 
well  be  declared  a  nullity.  If,  however,  it  involves  merely  a  question 
of  practice,  or  a  question  whether  there  was  a  plain  and  adequate  rem« 
edy  at  law,  or  any  other  question  involving  the  exercise  of  the  judicial 
or  discretionary  power  of  the  court,  however  erroneous  may  have  been 
the  conclusions  and  judgment,  it  cannot,  in  a  collateral  proceeding,  be 
treated  as  a  nullity.  When  we  look  into  the  Kansas  statutes  we  find 
but  little  light  on  this  particular  point.  It  is  plain  that  the  suit  to  de- 
termine and  adjust  the  judgment  liens  was  properly  brought  in  Lyon 
county.     Section  46,  Code. 

In  section  419  of  the  Code,  which  fixes  the  date  from  which  judgments 
shall  be  a  lien  on  real  estate,  and  provides  for  filing  transcripts  of  judg- 
ments in  other  counties,  the  last  line  of  the  section  provides  that  execu- 
tions shall  issue  only  from  the  court  in  which  the  judgment  is  rendered. 
It  is  likely  this  provision  was  only  intended  to  refer  to  those  judgments 
where  a  copy  was  filed  in  another  county,  for  such  a  declaration  would 
have  been  unnecessaiy  for  judgments  in  general,  for  every  court  is  pre- 
sumed to  es^ecute  its  own  judgments.  If,  however,  a  broader  construc- 
tion is  given  it,  it  would  be  an  argument  in  favor  of  the  validity  of  the 
order  of  sale  of  the  Lyon  county  judgment.  If  the  suit  to  determine  the 
liens  had  been  in  this  court,  or  in  any  court  where  actions  at  law  and 
suits  in  equity  are  recognized  as  separate  and  distinct  proceedings,  there 
would  be  very  serious  doubts  whether  the  court  of  equity  could  or  would 
do  more  than  remove  the  obstacles  to  a  sale  under  the  judgment  at  law; 
and  yet,  if  it  should  appear  to  the  court  that  complications  might  arise 
in  distributing  the  proceeds  under  the  decree,  by  relegating  the  parties 
to  their  executions  at  law,  or  that  their  remedy  in  that  behalf  was  not 
plain,  adequate,  and  complete,  I  know  of  no  good  reason  why  the  court 
of  equity  may  not  order  a  sale  and  distribute  the  proceeds  in  accordance 
with  its  decree.  The  court  will  retain  jurisdiction  for  all  purposes  within 
the  general  scope  of  the  equities  to  be  enforced.  The  Mary  Ford,  3  Dall. 
188;  Ober  v.  OaOagher,  93  U.  S.  199j  Ward  v.  Todd,  103  U.  8.  327. 
The  Kansas  Code,  §  10,  provides  as  follows:  "The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions  and 
suits,  heretofore  existing,  are  abolished,  and  in  their  place  there  shall 
be,  hereaftei:,  but  one  form  of  action,  which  shall  be  called  a  *  civil  ac- 
tion."* Under  the  Code  the  manner  of  proceeding  is  the  same,  whether 
the  cause  of  action  would  be  called  "equity"  or  "law."  The  distinction 
between  decrees  in  equity  and  judgments  at  law  are  unknown.  In  all 
cases  the  plaintiff  prays  for  judgment,  and,  whether  the  action  is  on  a 
note  alone,  or  on  a  note  and  mortgage  or  a  mechanic's  lien,  he  takes  a 
judgment  according  to  his  legal  and  equitable  rightSi  and  on  that  judg- 
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ment  hiB  takes  execution  accordingly.  And  further,  the  supreme  court 
of  Kansas  has  decided  that  a  judgment  creditor  may  at  any  time  make 
his  judgment  the  basis  of  a  new  action  against  the  debtor,  and  obtain 
another  judgment  thereon.  Bumea  v.  Simpson,  9  Kan.  659;  Humnwr  v. 
Lamphear,  32  Kan.  489,  4  Pac.  Rep.  865.  It  will  be  seen  that  the 
Code  and  the  practice  under  it  makes  it  still  more  difficult  for  this  court 
to  determine  whether  the  Lyon  county  court  exceeded  its  jurisdiction. 
At  most,  it  seems  to  me  to  be  a  question  of  practice  and  not  power,  t 
find  no  positive  law  or  statute  limiting  or  defining  the  jurisdiction  of  the 
court  in  such  cases,  and,  as  all  presumptions  are  in  favor  of  the  court 
having  jurisdiction  of  the  subject-matter  and  the  parties,  this  court  can 
find  no  justification  for  declaring  the  judgment  in  question  a  nullity. 
The  demurrec  to  defendants'  answers  must  be  overruled. 


Crry  of  Chicago  v.  Messler  et  al. 
(drcua  Court,  N.  D.  lUinoU.    March  25. 1889.) 

1.  Ehinekt  DoMAni— Gompensatiok— liEASB  Pendente  Lite. 

One  who  takes  a  lease  pending  proceedings  for  the  condemoatlon  of  the 
premiseB,  has  no  claim  for  damage9  against  the  body  maintaining  the  pro- 
ceedings. 

2.  Same.. 

.    But  his  interest  is  terminated  by  the  proceedings,  and  he  is  entitled  to  its 
value  out  of  the  damages  awardeif  to  the  lessor. 

•  At  Law.  , 

Proceedings  by  the  city  of  Chicago  for  the  condenanation  of  proper!^ 
of  Thomas  Messier  and  others.  William  Jenkinson  petitions  for  pay- 
ment  of  his  damages. 

John  W.  Oreen^  for  the  City.  :  * 

W.  B'.  Ounninghamy  for  Jenkinson. 

Judd,  RUckie  <fe  Esher,  for  Bond. 

Blodgett,  J.  In  this  case  the  dty  filed  a  petition  to  condemn  83 
feet  of  land  on  the  east  side  of  Stewart  aVenue,  from  Twenty-Third  street 
to  Egan  avenue,  for  the  purpose  of' widening  Stewart  avenue.  Henry  R. 
Bond,  a  citizen  of  the  state  of  Connecticut,  as  owner  of  lots  1  and  8  in 
United  States  Bank  addition  to  Chicago,  caused  the  case,  so  far  as  it  re- 
lated to  these  lands,  to  be  removed  to  this  court  for  hearing.  On  the 
18th  day  of  February  last  a  jury  was  waived,  and  the  cause  tried  by  the 
court,  lind  the  value  of  the  portion  of  the  lots  in  question  owned  by  Mr- 
Bond  sought  to  be  taken  in  this  proceeding  was  fixed  at  $22,500,  a  judg- 
ment rendered  accordingly,  pud  the  money  paid  into  court,  where  it  now 
is.  Since  that  judgment  was  entered,  one  William  Jenkinson  hasappeared 
ftiid  filed  hi»  petition  in  the  case,  stating  tha:t  on  the  23d  of  March  v. 
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1888,  which  was  subsequent  to  the  commencement  oif  proceedings  by 
the  city,  said  Bond,  as  the  owner  of  the  lots  in  question,  leased  to  peti- 
tioner the  building  situate  on  the  south-east  corner  of  Twenty-Sixth 
dtreet  and  Stewart  avenue,  being  a  poHion  of  the  land  included  in  the 
said  judgment,  with  the  boilers,  engines,  and  machinery  situate  in  said 
building,  for  a  rental  of  $2,000  per  annum  for  the  term  of  three  years; 
that  he  has  used  the  said  demised  premises  for  a  planing-mill,  and  sash 
and  blind  factory;  that  he  will  be  subjected  to  great  damage  by. reason 
of  the  breaking  up  of  his  business;  and  prays  that  he  may  be  paid  his 
said  damages  out  of  the  money  in  court. 

In  behalf  of  the  city  it  is  contended  that  no  change  in  the  value  or 
condition  of  the  property  since  the  filing  of  the  petition  to  condemn  can 
affect  the  rights  of  the  city,  as  the  value  of  the  property  at  the  time  of 
the  commencement  of  the  proceedings  to  condemn  is  the  measure  of  the 
city's  liability.  CommiaeioTiera  v.  Dunlevy,  91  111.  49;  SchreSber  w.  Bail- 
road  a.,  116  111.  340,  3  N.  E.  Rep.  427.  While  on  the  part  of  Bond, 
the  land-owner,  it  is  insisted  that  this  petitioner  took  pendente  liUf  and 
was  liable  to  have  his  leasehold  interest  terminated  by  the  judgment  of 
condemnation,  whenever  the  case  should  be  brought  to  hearing,  and 
that  he  therefore  has  no  claim  for  damages  either  against  the  city  or  Mr. 
Bond,  the  lessor.  I  think  it  must  be  conceded  that  this  tenant,  having 
entered  pendente  liley  cannot  enforce  any  claim  for  damages  against  the 
city,  and  there  can  be  no  doubt  that  by  these  proceedings  the  leasehold 
estate  is  terminated;  and,  as  I  said,  the  contention  on  the  part  of  Mr. 
Bond,  the  lessor,  is  that  the  petitioner  has  no  claim  by  virtue  of  this 
lease  on  the  fund  in  court.  I  think  that  by  this  lease,  Bond,  the  owner 
of  the  fee,  has  carved  out  of  his  fee-simple  estate  this  estate  for  three 
years,  and  that  to  the  extent  of  the  value  of  this  estate  for  years  the  pe- 
titioner is  entitled  to  be  paid  out  of  this  fund.  I  cannot  see  any  differ- 
ence between  the  case  made  by  this  petition  and  what  would  have  re- 
sulted if  Mr.  Bond,  after  the  filing  of  this  petition,  had  conveyed  the  en- 
tire estate  to  a  third  person.  In  that  event  there  would  be  no  doutit  but 
what  the  grantee  of  the  fee  would  be  entitled  to  the  compensation  finally 
awarded  for  the  taking  of  the  property.  So,  here^  Mr.  Bond  has  con- 
veyed, not  the  entire  fee,  but  an  estate  for  the  term  of  three  years,  and 
so  far  he  has  divested  himself  of  the  right  to  compensation,  and  the 
compensation  which  would  have  gone  to  him  for  the  whole  fee  must  be 
divided  between  the  reversion,  which  remains  in  him,  and  the  term  for 
years  which  he  has  created. 

The  petitioner  claims  large  damages  for  the  loss  of  his  business,  and 
the  expense  of  moving  to  some  other  place  in  which  to  establish  or  carry 
on  his  business.  I  am  not  prepared  to  say  at  present  whether^his  claim 
is  well  founded  or  not.  My  present  impression  is  that,  inasmuch  as  the 
petitioner  would  have  been  compelled  to  move  at  the  expiration  of  his  lease- 
hold estate,  and  as  the  termination  of  the  leasehold  estate  is  not  the  act  of 
the  lessor,  that  no  damages  can  be  claimed  against  the  kssor,  or  from 
the  fund  in  court,  for  injury  to  the  business  of  petitioner  on  tJie  prem*- 
isesi  or  the  expenses  of  moving  to  another  site;  «tiU  I'do  ootd^em  it 
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necessary  to  definitely  dispose  of  that  question  in  regard  to  the  measure 
of  damages  at  this  time.  It  is  enough,  therefore,  to  say  that  I  consider 
the  petition  sufficient  to  entitle  the  petitioner  to  some  compensation  out 
of  the  fund  in  court,  and  shall  therefore  overrule  the  objections  made  to 
it  in  behalf  of  Mr*  Bond,  and  leave  all  further  questions  until  the  hearing. 


I 


Price  d  d.  v.  Chicago,  S.  P.  &  C.  Ry.  Co. 
{OiTcuU  Court,  N.  D.  IlHnoin.    March  26, 1889.) 

1.  OONTRAOTe—BNOmBER'B  ESTDCATES— ESTOFFEL. 

Plaintiffs  contracted  to  do  certain  construction  work  for  defendant,  "under 
the  direction  and  sapervision  of  the  chief  engineer  •  *  *  and  his  assist- 
ants, by  whose  meaaurements  and  calculations  the  quantities  and  amounts  of 
the  several  kinds  of  work  *  *  •  shall  be  determined,  and  whose  deter- 
mination shall  be  conclusive  upon  the  parties.  *  *  *  The  said  chief  engineer 
shall  decide  every  question  *  *  •  relative  to  the  execution  thereof,  and  his 
decision  shall  be  binding  and  final.  *  The  work  was  done  under  the  supervision 
of  an  assistant  engineer,  who  each  month  forwarded  his  estimates  to  the 
chief  engineer,  who  paid  plaintiffs  monthly  on  the  basis  of  such  estimates, 
and  they  paid  their  subcontractors  monthly  on  the  same  basis.  After  the 
completion  of  the  work  the  chief  engineer  made  a  remeasurement  thereof, 
when  it  was  discovered  that  the  assistant  engineer's  estimates,  without  the 
fault  of  plaintiffs  or  their  subcontractors,  were  largely  in  excess  as  to  quanti- 
ties, the  result  beinff  that  the  subcontractors  had  been  greatly  overpaid.  Seid, 
that  defendant,  ana  not  plaintiffs,  must  bear  the,  loss;  that,  notwithstanding 
the  terms  of  the  contract,  defendant  was  estopped  to  deny  the  correctness  of 
the  estimates  of  the  assistant  engineer  whom  it  had  placed  in  charge  of  the 
work. 

2,  Sake— Decibioi!?  of  ENonirEBR. 

The  clause  of  the  contract  making  the  chief  engineer  the  fltal  umpire  in  all 
differences  between  the  parties  under  the  contract  relates  only  to  tne  execu- 
tion of  the  work,  and  has  no  application  to  such  a  question  aa  this. 

At  Law.     Action  on  contract, 
Svoett  &  Orosscupf  for  plaintiffs. 
WilUams  <k  Thampion^  for  defendant. 

BLopGETTy  J.  This  suit  is  brought  to  recover  a  balance  claimed  to 
be  due  plaintiffs  on  a  contract  in  writing  made  on  this  2l6t  day  of  March, 
1887,  between  plaintiffs,  constituting  the  firm  of  Price,  McGavock  & 
Co.,  party  of  the  first  part,  and  the  Chicago,  Santa  Fe  &  California  Rail- 
way Company,  of  the  second  part,  by  which  plaintiffs  agreed  to  do  all  the 
grading,  clearing,  grubbing,  and  masonry  necessary  to  complete  the  road- 
bed of  the  railroad  of  the  party  of  the  second  part  from  the  east  bank  of 
'the  Mississippi  river  eastward  for  a  distance  of  50  miles,  which,  in  fact, 
included  that  portion  of  defendant's  line  of  railway  between  the  Missis- 
sippi river  and  Galesburg  in  the  state  of  Illinois.  It  is  admitted  that  the 
plaintiff  soon  after  the  making  of  this  contract  sublet  the  same  to  the  firm 
of  Jones,  Forrest  &  Bodkin,  who  did  the  work  called  for  by  the  contract, 
and  this  suit  is  prosecuted  in  the  name  of  the  plaintiffs  for  the  use  of 
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Jones,  Forresl  A  Bodkin;  and  although  the  contract  provides  in  terms 
that  the  work  shall  not  be  sublet,  or  the  contract  assigned,  the  parties 
have  stipulated  in  writing  that  the  defendant  will  claim  no  advantage  or 
defense  by  reason  of  the  plaintiffs  having  sublet  the  work.  The  chief  con- 
troversy in  the  case  relates  to  the  work  done  on  division  No.  9,  which 
was  about  12  miles  in  length,  the  50  miles  covered  by  the  contract  hav-  . 
ing  for  purposes  of  construction  been  divided  by  defendant  into  di- 
visions, and  the  wprk  on  each  division  having  been  in  charge  of  an  as- 
sistant engineer,  or  division  engineer,  who  was  employed  by  the  defend- 
ant, and  acted  under  the  general  direction  of  the  chief  engineer  of  defend- 
ant. The  contract  contained  the  following  provisions,  which  bear  upon 
the  questions  raised  in  this  case: 

"The  work  shall  be  executed  under  the  direction  and  supervision  of  the 
chief  engineer  of  said  railway  company  and  his  assistants,  by  whose  measure- 
ments and  calculations  the  quantities  and  amounts  of  the  'several  kinds  of 
work  performed  under  this  contract  shall  be  determined,  and  whose  determi- 
nation shall  be  conclusive  upon  the  parties.  *  *  *  The  said  chief  engi  neer 
shall  decide  every  question  which  can  or  may  arise  between  the  parties  relative 
to  the  execution  thereof,  and  his  decision  shall  be  binding  and  final  upon  both 
parties.  *  *  *  It  is  further  agreed  between  the  parties  that  monthly  pay- 
ments shall  be  made  by  the  party  of  the  second  part  on  the  certificate  of  the 
engineer  for  work  done,  deducting  10  per  cent,  from  the  value  of  work  done 
as  agreed  compensation  for  damages  to  be  forever  retained  by  the  party  of  the 
second  part,  in  case  the  whole  amount  of  work  herein  named  shall  not  be 
done  in  accordance  with  this  agreement.  *  *  *  Tiie  aforesaid  party  of 
the  second  part  hereby  ap[rees  that  whenever  this  contract  shall  be  completely 
performed  on  the  part  of  the  party  of  the  first  part,  and  the  engineer  has  cer- 
tified the  same  in  writing,  the  said  party  of  the  second  part  shall  within  ten 
days  thereafter  pay  to  said  party  of  the  first  part  any  remaining  sums  due  for 
said  work  according  to  this  contract" 

It  is  claimed  on  the  part  of  plaintiffs  that  the  work  on  this  division  9  was 
sublet  by  thesubcontractors  Jones,  Forrest  &  Bodkin  todivers  othersubcon- 
tractors  under  them ,  to  be  paid  for  at  certain  rates,  according  to  the  quanti- 
ties and  classifications  made  by  the  engineer  in  chaj^e;  that  estimates  or 
certificates  were  made  by  such  engineer  from  month  to  month  of  the  amount 
and  class  of  work  done  on  said  division,  and  Jones,  Forrest  &  Bodkin 
paid  their  subcontractors  for  the  work  done  by  them  each  month  on  the 
basis  of  these  monthly  estimates;  that,  after  the  work  on  this  division 
was  completed,  th^  chief  engineer  of  the  road  caused  a  remeasurement 
and  reclassification  of  the  work  on  this  division  to  be  made,  from  which 
it  appeared  that  the  monthly  estimates  made  by  the  assistant  or  division 
engineer  had  been  lai^ely  in  excess  as  to  quantities,  and  classified  so  as 
to  make  it  much  more  costly  to  the  defendant;  and  by  this  final  esti- 
mate, made  by  the  chief  engineer  after  the  completion  of  the  work  on  the 
entire  50  miles,  the  excess  paid  by  reason  of  these  overestimates  on  di- 
vision 9  was  recouped  out  of  the  general  balance  due  the  contractors  for 
the  whole  work.  The  contention  on  the  part  of  tlie  plaintiffs  is  that,  as 
they  settled  with  and  paid  their  subcontractors  on  the  basis  of  quan- 
tities and  classifications  of  the  work  shown  in  the  monthly  estimates  of 
the  defendant's  assistant  engineer  in  charge  of  this  division,  and  on  the 
v.38F.no.4— 20 
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assumption  that  said  quantities  and  classifications  were  correctly  ren- 
dered, after  such  payments  defendant  was  estopped,  as  against  the  plain- 
tiffs, from  remeasuring  or  reclassifying  such  work,  even  if  the  estimates 
of  the  engineer  in  charge  were  incorrect,  and  deducting  the  said  over- 
payments from  the  balance  due  on  the  whole  contract;  that  if  any  one 
has  to  suffer  loss  by  reason  of  the  incompetency  of  the  defendant's  engi- 
neer it  should  be  the  defendant,  rather  than  the  contractors,  who  acted 
in  good  faith,  and  made  payments  to  the  subcontractors  who  had  done 
the  work  on  the  basis  of  the  correctness  of  these  monthly  estimates.  It 
is  contended  on  the  part  of  the  defendant  that  the  contract  is  an  en- 
tirety for  the  whole  work,  and  that,  if  the  plaintiffs  have  been  overpaid 
for  any  part  of  it,  the  defendant  has  the  right  to  deduct  such  overpay- 
ment from  any  balance  remaining  due  the  plaintiffs  under  the  contract; 
that  the  monthly  estimates  were  only  approxiniate  and  subject  to  cor- 
rection in  the  final  estimate  and  calculations  to  be  made  after  the  com- 
pletion of  the  entire  work;  and  that  by  the  terms  of  the  contract  the 
measurements  and  classifications  of  the  work  made  by. the  chief  engineer 
and  his  assistants  in  the  final  estimate  are  binding^  and  conclusive  upon 
the  plaintiffs. 

There  is  really  no  substantial  dispute  upon  the  material  facts  in  the 
case.  It  is  conceded  that  Jones,,  Forrest  &  Bodkin,  under  their  sub- 
contract with  plaintiffs,  performed  the  work  called  for  by  the  contract 
between  the  plaintiffs  and  the  defendant.  The  proof  also  shows  that  the 
work  on  this  division  No.  9  was  substantially  aU  performed  by  persons 
who  had  subcontracts  under  Jones,  Forrest  <fe  Bodkin,  and  said  subcon- 
tractors were  paid,  so  far  as  quantities  and  classifications  of  the  work  were 
concerned,  from  month  to  month,  on  the  basis  of  the  monthly  estimates 
made  by  the  defendant's  assistant  engineer  of  that  division;  the  mode 
of  doing  business  in  regard  to  these  monthly  estimates  being  for  each 
division  engineer  to  make  up  his  estimate  at  the  beginning  of  each  month 
for  the  work  done  the  previous  month,  and  forward  it  to  the  chief  en- 
gineer. These  monthly  estimates  of  the  division  engineers  were  forwarded 
to  the  plaintiffs  with  a  check  in  payment,  according  to  the  terms  of  the 
contract,  who  furnished  a  copy  of  said  estimates  to  Jones,  Forrest  &  Bod- 
kin, with  a  check  for  the  amount  due  them  under  their  subcontract  with 
plaintiffs,  and  they  (Jones,  Fortrest  &  Bodkin)  in  turn  settled  with  their 
subcontractors  on  the  basis  of  these  estimates  as  to  quantities  and  classi- 
fications. The  testimony  also  shows  that  these  monthly  estimates  on  di- 
vision 9  were  largely  in  excess  of  the  work  actually  done,  and  the  neces- 
sary result  of  this  method  of  estimating  and  paying  for  the  work  done 
from  month  to  month  was  that  the  subcontractors  under  Jones,  Forrest 
&  Bodkin  were  largely  overpaid,  and  the  loss  by  reason  of  the  overpay- 
ment must  fall  on  plaintiffs,  and  on  the  subcontractors  directly  under 
them,  if  the  chief  engineer  can  now  revise  and  correct  his  assistant's 
monthly  estimates,  and  deduct  the  overpayments  mad'c  for  this  work 
from  the  balance  due  on  the  contract.  It  must  be  admitted  that,  if  iany 
recovery  is  had  in  this  case  in  favor  of  the  plaintiffs,  it  can  only  be  upon 
the  rights  of  Price,  McGavock  &  Co.  under  their  contract  with  the  defend- 
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ant,  and  the  proof  shows  that  the  result  of  these  erroneous  estimates  as 
to  quantities  and  classifications  of  the  work  done  on  this  division  9  was  to 
cause  Price,  McGavock  &  Co.  to  pay  Jones,  Forrest  &  Bodkin  more  on 
account  of  each  monthly  estimate  for  this  division  than  they  would  if  the 
estimates  had  been  correct,  and  Jones,  Forrest  &  Bodkin,  in  turn  paid 
more  to  their  subcontractors  than  they  would  have  been  entitled  to  re- 
ceive if  correct  monthly  estimates  had  been  made;  so  that  the  effect  of 
tliis  revision  of  the  estimates  on  division  9  is  to  make  Price,  McGavock 
&  Co.  the  losers  to  the  extent  of  the  errors  corrected,  and  Jones,  Forrest 
&  Bodkin,  being  also  the  losers,  can  properly  prosecute  this  suit  in  the 
name  of  the  principal  contractors^  and  for  their  own  use. 

My  own  conclusion  is  that,  as  both  Price,  McGavock  &  Co.  and  Jones^ 
Forrest  &  Bodkin  acted  upon  .the  basis  of  these  monthly  statements  as 
to  quantities  and  classes  of  work  shown  in  those  estimates,  the  defendant 
is  estopped  from  correcting  those  estimates  to  the  damage  of  the  plain- 
tiffs, or  those  who  claim  undeir  them^  •  I  <io  not  think  that  the  clause  of 
the  contract  which  makes  the  chief  engineer  the  final  umpire  in  all  dif- 
ferences between  the  parties  arising  under  this  contract  furnishes  any 
defense.  The  language  of  the  clause  is  that  the  chief  engineer  shall 
decide  every  question  which  can  or  may  arise  between  the  parties  rela- 
tive to  the  execution  of  the  work,,  and  his  decision  shall  .be  final.  The 
question  which  has  arisen  here  is  not  as  to  the  execution,  but  as  to 
whether  under  the  feicts  the  defendant  is  bound  by  the  measurements 
and  calculations  of  quantities  of  the  work  returned  by  the  defendant's 
assistant  engineer,  under  whose  immediate  charge  and  supervision  the 
work  was  done.  It  is  not  a  question  as  to  the  execution  of  the  contract, 
but  a  question  ad  to  the  right  to  change  the  estimates  under  the  circum- 
stances, and,  in  effect,  these  overpayments  from  the  plaintiffs  which  have 
been  made  to  the  subcontractors  under  Jones,  Forrest  &  Bodkin.  Nor 
do  I  deem  it  necessary  for  the  purposes  of  this  case  to  decide  what  are 
the  powers  of  the  chief  engineer  in  making  what  he  terms  the  "final 
estimate."  Probably  if  the  contractors  ha^  not  acted  on  these  monthly 
or  running  estimates  as  the  work  progressed,  and  paid  the  men  who  actu- 
ally did  the  work  on  the  basis  furnished  by  those  estimates,  the  right 
to  correct  errors  "might  have  existed;  but  here  were  false  quantities  and 
classifications  returned  by  the  man  whom  the  defendant  had  clothed 
with  authority  and  power  to  calculate  these  quantities  and  make;  classi- 
fications of  the  work,  and  return  them  for  the  purpose  of  maldng  monthly 
payments.  And,  while  it  may  be  granted  that  either  the  plaintiffs  or  de- 
fendant must  suffer  for  the  errors  md,de  by  this  man,  I  think  the  facts 
make  a  case  for  the  application  of  the  familiar  rule  that  where  two  in- 
nocent parties  must  suffer  for  the  acts  of  a  third,  the  loss  shall'  fall  upon 
the  one  who  placed  it  in  the  power  of  the  third  to  make  the  mistake. 

The  provision  of  the  contract  as  to  the  duties  of  the  chief  engineer 
in  relation  to  this  work  creates  at  least  an  implied  obligation  on  the  part 
of  the  defendant  to  furnish  competent  and  honest  engineers,  and  if  any 
one  is  obliged  to  lose  by  this  engineer's  lack  of  ability  or  honesty  it 
should  be  the  defendant  who  employed  him.     I  may  add  that  I  do  not 
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deem  it  necessary  to  decide  whether  the  errors  in  question  arise  from 
this  engineer's  incompetency  or  dishonesty,  although  it  is  fit  that  I  should 
say  that  there  is  no  proof  whatever  that  these  false  estimates  were  made 
at  the  instance  or  with  the  knowledge  of  the  plaintiffs,  or  of  Jones,  For- 
rest <fe  Bodkin.  There  will  therefore  be  a  finding  in  favor  of  the  plain- 
tiffs for  the  amount  shown  by  the  estimates  to  be  due  them  on  the  basis 
of  the  correctness  of  the  monthly  estimates  on  division  9,  and  for  the 
extra  work, — such  as  the  extension  of  embankments  at  the  ends  of  the 
bridgesi  side-track  work,  etc., — of  which  there  is  no  dispute. 


Newberby  v.  Bennett  et  ol. 
lOirwit  Omrt,  B.  D.  Oaiffomia.    March  96. 1880  ) 

!•  Bale— Wabranty— BviDBNCB. 

Plaintiff  testified  that  in  the  neiarotiations  for  the  sale  of  a  horse  worth 
$2,000,  which  he  desired  for  breeding  purposes,  it  was  agreed  that  the  war- 
ranty sued  on,  which  was  that  the  horse  was  a  reasonably  sure  foal  getter, 
should  be  given,  and  at  the  close  of  them,  plaintiff  executed  deeds  for  the 
land  which  was  exchanged  for  the  horse,  ana  that  defendant  at  the  same  time 
executed  the  bill  of  sale  of  the  same  date  containing  the  warranty.  Defend- 
ant testified  that  he  never  agreed  to  give  the  warranty,  and  did  not  give  the 
bill  of  sale  and  warranty  at  the  time  of  the  completion  of  the  sale,  but  that 
several  days  after,  plaintiff  asked  for  a  bill  of  sale  as  a  favor,  and  to  accommo- 
date him  defendant  made  the  bill  of  sale,  using  a  blank  therefor,  and  not 
noticing  that  it  contained  the  warranty;  that  he  had  two  forms  of  bills  of 
sale,  one  of  which  contained  a  warranty  and  the  other  did  not,  and  that  he 
inadvertently  used  the  former.  Defendant  was  in  the  habit  of  giving  a  bill 
of  sale  and  warranty  for  horses  sold.  Held,  that  the  evidence  showed  the  ex- 
ecution of  the  bin  of  sale  and  warranty  at  the  time  of  the  sale. 

S.  Saub—Damaobs. 

Defendant  having  agreed  to  replace  the  horse  on  delivery  of  it  to  him  in 
case  it  should  prove  barren,  and  ample  evidence  of  its  unfitness  for  breeding 
purposes  having  been  given  in  the  three  months  following  the  purchase, 
plaintiff  should  nave  then  returned  it.  and  cannot  reoover  expenaes  inoorred 
upon  it  after  that  time. 

At  Law. 

Curtis  &  OiiSy  for  pfaintiff. 

Laden  Shaw  and  W.  T.  WHHolvm^  for  defendants. 

Boss,  J.  This  action  is  founded  upon  a  guaranty  contained  in  a  bill 
of  sale  executed  by  defendants  to  the  plaintiff  for  a  Clydesdale  stallion 
called  "Scotland's  King,"  which  reads  as  follows: 

'*  We  hereby  guaranty  the  above-named  horse  to  be  a  reasonably  sure  foal- 
getter,  with  proper  care  and  handling.  In  case  he  should  prove  barren  we 
agree  to  replace  him  with  another  horse  of  same  breed  and  price,  upon  dellv* 
ery  to  us  of  above-named  horse,  if  as  sound  and  in  as  good  condition  as  when 
purchased  of  ns/' 
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While  the  bill  of  saQe  expresses  a  consideration  of  $3,000,  it  appears 
from  the  evidence  in  the  case  that  the  horse  was  in  fact  transferred  to  the 
plaintiff  in  exchange  for  two  pieces  of  land,  one  situated  in  the  state  of 
Minnesota  and  the  other  in  Dakota,  conveyed  by  plaintiff  to  the  defend- 
ants. That  the  horse  did  not  prove  a  reasonably  sure  foal-getter  or  any 
foal-getter  at  all,  is,  from  the  evidence,  very  clear.  It  is  claimed  for 
the  defendants  that  he  did  not  receive  from  plaintiff  proper  care  and 
handling,  and  that  the  fact  that  he  wonld  take  no  notice  of  mares  was 
occasioned  by  such  neglect.  I  do  not  think  that  a  fair  deduction  from 
the  testimony.  The  plaintiff  caused  a  good  stable  to  be  built  for  the 
horse,  and  bad  an  experienced  man  constantly  employed  in  charge  of 
bim.  He  was  well  groomed,  and,  although  not  fed  upon  some  of  the 
food  mentioned  by  some  of  the  witnesses  for  defendants  as  being  best 
for  stallions,  he  was  given  an  abundance  of  the  food  commonly  fed  in 
this  country,  and  upon  which  other  stallions  of  the  same  breed  do  well 
here,  as  stated  by  a  witness  for  the  plaintiff,  and  upon  which  this  par- 
ticular horse  kept  in  good  flesh.  I  am  satisfied  from  the  evidence  that 
the  defect  in  the  horse  cannot  be  attributed  to  a  want  of  proper  care  or 
handling  on  plaintiff's  part.  Proving  barren,  the  horse  was  returned  by 
the  plaintiff  and  tendered  to  defendants,  with  a  demand  that  they  re- 
place him  with  another  horse  of  the  same  breed  and  price.  Defendants 
refused  to  receive  the  horse,  or  to  comply  with  the  demand,  claiming — 
Fir^f  that  they  gave  no  guaranty;  and,  secondly^  that  the  horse  was  not 
then  as  sound  and  in  as  good  condition  as  when  pnrchased  by  the  plain- 
tiff. I  think  the  evidence  shows  that  he  was  in  substantially  the  same 
condition  when  returned  as  when  purchased. 

But  the  first  objection  made  by  defendants  to  the  tender  goes  to  the 
principal  point  relied  upon  in  defimse  of  the  action.  It  is  claimed  by 
defendants  that  the  guaranty  was  not  executed  at  the  time  of  the  sale, 
but  subsequently,  and  without  consideration;  and  upon  this  point  the 
testimony  of  the  plaintiff  and  of  the  defendant  Bennett  is  in  direct  con- 
flict. Both  of  these  parties  made  a  good  appearance  upon  the  witness 
stand,  and  were  apparently  testifying  truthfully.  Yet  the  testimony  of 
both  cannot  be  true.  In  brief,  that  of  the  plaintiff  on  this  point  is  that 
in  the  n^;otiation  concerning  the  horse  the  agreement  with  defendants 
was  that  they  should  give  the  guaranty  in  question,  and  that  at  the  time 
of  the  closing  of  the  trade  plaintiff  executed  to  defendants  deeds  for  the 
land,  and  at  the  same  time  the  elder  Bennett  (with  whom  the  business 
was  conducted)  executed  to  him  (plaintiff)  the  bill  of  sale  and  guaranty. 
Bennett  positively  denies  the  statement  of  the  plaintiff  in  these  particu- 
lars, and  testifies  that  he  never  agreed  to  give  a  guaranty,  and  did  not 
give  a  bill  of  sale  or  guaranty  at  the  time  of  the  consummation  of  the 
sale;  that  several  days  after  its  consummation  and  after  his  receipt  of  the 
deeds  in  payment  for  the  horse,  plaintiff  came  to  him,  and  asked  him 
as  a  favor  to  give  him  a  bill  of  sale  for  the  horse,  and  that  to  accommo- 
date plaintiff  he  (Bennett)  went  to  his  room,  and  got  a  blank  bill  of  sale 
and  signed  it,  rot  noticing  that  it  contained  a  guaranty,  and  gave  it  to 
the  plaintiff;  that  defendants,  whose  business  is  that  of  importing  and 
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selling  stallions,  have  two  forms  of  bills  of  sale,  one  with  and  the  other 
without  a  guaranty,  and  that  in  this  instance  a  blank  with  the  guaranty 
was  used  through  inadvertence.  In  deciding  upon  such  conflicting  tes- 
timony of  witnesses  apparently  truthful  the  court  must  look  at  the  prob- 
abilities of  the  case.  In  the  flrst  place,  it  is  not  probable  that  the  plain- 
tiff would  have  asked  as  a  favor  that  which  he  had  the  right  to  demand 
as  a  right.  In  the  next .  place,  the  purpose  for  which  the  plaintifiT 
wanted  the  horse  was  that  of  breeding.  It  was  reasonable  and  proba- 
ble, therefore, — especially  in  view  of  the  fact  that  the  horse  was  a  costly 
one, — that  plaintiff  should  require  a  guaranty  that  he  should  prove  a 
reasonably  aure  foal-getter,  if  defendants  would  give  such  guaranty;  and 
that  they  were  in  the  habit  of  giving  such. guaranties  in  cases  of  sale  was 
admitted  by  the  witness  Bennett.  This  witness  also  admitted  that  he 
usually  executed  a  bill  of  sale  for  the  horses  that  he  sold.  It  would 
therefore  have  been  unusual  for  him  not  to  have  executed  such  an  instru- 
ment for  the  horse  in  question,  iand,  considering  his  value,  the  purpose 
for  which  he  was  purchased,  and  the  fact  that  at  the  time  of  the  con-^ 
summation  of  the  sale  the  plaintiff  executed  to  defendants  deeds  in  writ- 
ing for  the  land,  the  probabilities,  in  my  opinion,  confirm  the  plaintiff's 
testimony  to  the  effect  that  the  bill  of  sale  with  the  guaranty  was  exe- 
cuted by  defendants  at  the  time  of  the  sale  and  as  a  part  of  it.  And  this 
conclusion  is  further  sustained  by  the  circupistance  that  the  bill  of  sale- 
and  the  deeds  bear  the  same  date. 

But  one  other  questioB  lemains  to  be  determined,  and  that  is  the 
amount  of  damages  to  which  plaintiff  is  entitled.  The  counsel  for  the- 
respective  parties  are  agreed  that  the  true  measure  of  damages  is  the 
excess  of  the  value  the  horse  would  have  had  if  he  had  been  a  reasona- 
bly sure  foal-getter,  over  his  value  in  his  barren  condition,  and,  in  ad- 
dition, a  fair  compensation  for  the  loss  incurred  by  the  plaintiff  in  his- 
effort  in  good  faith  to  use  him  for  the  purpose  for  which  he  was  pur- 
chased.  I  think  the  evidence  shows  the  cash  value  of  the  horse  at  the- 
time  of  sale  was  $2,000,  and  that  in  his  barren  condition,  as  subse- 
quently ascertained,  his.  value  was  and  is  $250.  The  plaintiff  received 
the  horse  about  the  1st  of  February  and  from  that  time  on,  and  espe- 
cially during  the  months  of  April  and  May,  repeated  efforts  were  by  plain- 
tiff's direction  made  to  test  the  capacity  of  the  horse,  and  ample  evi- 
dence given  of  his  unfitness  for  breeding  purposes.  The  horse  should 
then  have  been  returped  by  plaintiff  to  defendants.  For  expenses  sub- 
sequently incurred  I  do  not  think  plaintiff  should  be  allowed.  For  the 
board  and  wages  of  the  man  employed  to  care  for  the  horse  during  the 
months  of  February,  March,  April,  and  May  the  plaintiff  will  be  allowed 
at  the  rate  of  $55  per  month,  aggregating  $220.  It  results  that  plain- 
tiff is  entitle^  to  judgment  against  defendants  for  the  sum  of  $1>970  and 
costs.     Ordered  accordingly. 
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Blunk  V.  Atchison,  T.  &  8.  F.  R.  Co. 
{Cweuii  dmrt,  W.  D.  MiasouH,  W.  2>.    March  14, 1889. 

1.  Malicioub  Pbobboutiow— Wh»f  Libs. 

If.  after  the  filing  of  an  original  complaint  for  criminal  prosecution,  those 
who  instituted  the  prosecution  learn  facts  showing  the  innocence  of  the  ac- 
cused, they  are  not  liable  for  malicious  prosecution  for  merely  withholding 
such  Information  from  the  prosecuting  attorney,  as  under  the  statutes  of 
Kansas  the  case  is  then  in  the  hands  of  the  attorney;  but  they  are  liable  if 
they  still  insist  upon,  urge,  and  demand  the  prosecution  of  the  accused. 

9.  Same— Mamce— What  Constitutes. 

Where  there  is  a  wanton,  gross,  reckless  disregard  of  the  rights  of  another 
in  instituting  a  prosecution,  as  where  confessedly  there  is  no  excuse  for  it, — 
no  reasonable  ground,— the  jury  may  find  the  prosecution  malicious,  though 
there  is  no  direct  testimony  of  prior  trouble,  ill-will,  or  grudge. 

8.  BAhb^Pbobable  Cause. 

Where  robbery  and  murder  have  been  committed,  and  those  affected  there- 
by, on  being  informed  by  a  convict  in  a  penitentiary  that  he,  with  certain 
others,  committed  the  crimes^  find  on  investigation  that  the  details  of  the 
facts  stated  by  their  informant  are  substantially  true,  and  from  the  confession 
and  verification  of  the  details  they  entertain  an  honest  and  strong  suspicion 
that  the  persons  named  were  guilty,  probable  cause  exists  for  prosecution 
of  those  implicated  by  the  statement  of  the  convict 

4  Same— Adviob  of  Counsel. 

If  one  injured  by  a  crime  discloses  all  the  facts  that  he  knows,  or  that  by 
the  exercise  of  reasonable  care  he  can  obtain,  honestly  and  fully  to  counsel, 
and  the  latter  advises  that  such  facts  make  out  a  case  for  prosecution  of  sus- 
pected persons,  the  injured  person  is  justified  in  instituting  the  prosecution. ^ 

5.  Same— RtGHTB  ov  Accused. 

The  suspected  persons  need  not  be  informed  or  led  from  the  investigations 
to  believe,  before  the  prosecution  is  instituted,  that  they  are  accused  of  the 
crimes. 

0.  Same— Damages. 

The  measure  of  damages  for  malicious  prosecution  is  the  expense  of  the 
defense,  the  value  of  the  time  lost  by  the  accused,  and  a  reasonable  compen- 
sation for  injury  to  reputation. 

At  Law. 

Action  by  F.  A.  Blunk  against  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company,  for  damages  for  malicious  prosecution. 
Robinson  &  HarJdess,  for  plaintiff. 
Oeo.  W.  McOrary  and  Oardener  Laihropy  for  defendant. 

Brewer,  J.,  (praUy  charging  jury,)  The  case,  which  has  been  tried 
before  you  with  very  full  detail  of  facts,  is  one  of  importance,  not  merely 
to  the  parties  involved  here,  but  also  to  the  general  public,  and  by  reason 
of  that  fact  it  deserves  at  your  hands  the  most  careful  consideration. 
Both  sides  have  presented  the  testimony  fully  and  fairly;  and  it  certainly 
is  a  pleasure  to  try  a  case  when  it  is  tried,  as  this  has  been,  so  well, 
and  so  pleasantly,  by  counsel.     At  the  very  outset  I  want  to  notice  and 

1  Respecting  advice  df  counsel  as  showinsr  probable  cause,  and  the  necessity  of  dis- 
closing all  material  facts  te  counsel,  as  a  defense  to  an  action  for  malicious  prosecution, 
see  Paddock  y.  Watts,  (Ind.)  18  N.  E.  Rep.  518;  Cuthbert  y.  GaUoway,  35  Fed.  Rep,  4«56; 
Norrel  y.  Vogel,  (Minn.)  88  N.  W.  Rep.  705,  and  note.  ^{^ 
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comment  for  a  moment  upon  an  obvious  infirmity  in  our  laws — at  least, 
so  it  strikes  me.  One  of  you  is  entirdy  innocent  of  crime.  Some  one 
files  a  complaint;  causes  your  arrest;  you  are  tried  and  acquitted.  In 
making  your  defense  you  have  spent  time  and  money;  possibly  have 
been  incarcerated  in  jail;  and  yet,  after  your  perfect  vindication,  by  a 
jury  of  your  countrymen,  there  is  no  provision  for  any  compensation  to 
you  for  the  time  and  money  that  you  have  lost.  Now,  as  I  have  often 
had  occasion  to  say,  I  think  that  this  is  an  injustice;  but  it  is  ananjustice 
that  we  cannot  remedy — only  the  legislature  can.  The  only  remedy 
which  a  party  may  have,  in  a  case  where  he  has  been  unjustly  charged 
with  a  crime,  is  when  the  prosecution  is  one  which  comes  within  the 
legal  definition  of  a  malicious  prosecution;  and  then  he  can  recover  from 
the  prosecutor  fair  and  reasonable  damages. 

In  this  case  I  may  have  occasion  to  comment  upon  the  testimony  some- 
what, and  I  may  express  an  opinion  as  to  the  effect  of  this  or  that  por- 
tion of  testimony,  or  as  to  the  proof  of  this  or  that  fact.  If  I  do  so,  I 
want  to  say  at  the  outset  that  my  opinion  upon  a  question  of  fact  does 
not  control.  You  are  to  decide  all  questions  of  fact.  And  I  want  to  say 
another  thing,  too,  and  that  is,  that  we  are  to  try  this  case  upon  the  tes- 
timony that  we  have,  and  not  upon  that  which  might  have  been,  or  that 
we  guess  might  have  been,  ofiered.  If  a  witness  known  to  have  some 
connection  with  the  circumstance  of  this  case  is  not  present,  you  may 
not  guess  that  he  would  have  testified  so  and  so  if  he  were  present.  Our 
inquiry  is  limited  to  the  testimony  that  we  have,  and  we  cannot  speculate 
upon  what  might  have  been. 

I  observe  again  that  we  are  not  here  to  try  the  question  of  the  guilt  or 
innocence  of  this  plaintifi*  of  the  train  robbery  and  murder  at  Coolidge. 
That  is  not  the  question  before  us.  If  it  were,  I  think  I  should  have  no 
hesitation  in  saying  that,  conceding  all  that  you  may  in  reference  to  sus- 
picions, there  are  no  sufficient  facts  before  you  that  would  justify  you  in 
saying  that  he  was  connected  with  that  robbery,  I  observe  again  that 
the  proceedings  which  were  initiated  by  the  complaint  filed  before  the 
justice  of  the  peace,  followed  up  by  the  requisition  and  information,  are 
at  an  end.  That  prosecution  is  finished.  Again,  if  not  conceded,  it  is, 
I  think,  a  fact  beyond  dispute  from  the  testimony  that  the  prosecution 
of  this  plaintifiT,  Blunk,  was  initiated  by  the  defendant  railroad,  company. 
It  caused,  practically,  those  proceedings  to  be  commenced  and  prose- 
cuted. And  in  that  respect  I  may  also  observe  that  when  a  crime  like 
the  attempted  robbery  of  the  train  at  £!oolidge,  and  the  murder  of  the 
engineer  and  the  wounding  of  the  fireman,  has  been  committed,  then 
common  decency  and  every  man's  sense  of  justice  demands  that  the  com- 
pany whose  property  has  thus  been  threatened,  and  whose  employe  has 
thus  been  killed,  should  make  every  fair  and  reasonable  efibrt  to  bring 
the  criminal  or  criminals  to  justice;  and  that  it  is  not  to  be  taken  as  any 
evidence  of  misconduct  on  the  part  of  the  railroad  company  that  it  has 
used  its  employes  and  spent  its  money  in  an  efibrt  to  ferret  out  and  bring 
to  justice  the  criminals.  Every  man,  for  that  matter,  owes  a  duty  to 
society  to  do  what  he  can  to  ferret  out  and  punish  crime;  and  when  the 
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relations  exist  that  existed  between  this  defendant  and  the  man  who  was 
killed,  there  is  a  more  imperative  duty  on  it  to  do  what  it  can  in  that 
direction.  While  that  is  true,  of  course  it  also  is  true  that  in  prosecuting 
its  inquiries  and  making  its  efforts  it  is  not  at  liberty  to  act  wantonly, 
to  act  with  malice,  to  act  in  disregard  of  the  rights  of  others.  AJl  that 
it  may  do, — and  it  is  that  which  it  ought  to  do, — ^is  to  make  fair  and 
reasonable  efforts  to  ferret  out  and  prosecute  the  criminals. 

It  being,  therefore,  not  a  question  of  whether  that  prosecution  is  ended, 
nor  a  question  whether  this  plaintiff  was  guilty  of  the  crime  charged  in 
that  prosecution,  the  inquiry  naturally  arises,  what  is  this  case,  and  what 
is  it  that  you  are  to  try?  In  the  technical  language  of  the  law,  this  is  a 
case  in  which  the  defendant  is  charged  to  have  maliciously  prosecuted 
this  plaintiff — ^*' maliciously  prosecuted;"  and  the  elements  of  the  case, 
as  well  settled,  are — f^rsty  it  must  appear  that  there  was  no  probable  cause 
existing  at  the  time  of  the  commencement  of  the  prosecution  for  its  com- 
mencement; and,  secondly,  that  it  was  a  prosecution  with  malice.  Those 
are  the  two  ingredients.  As  frequently  stated,  there  must  be  a  want  of 
probable  cause,  and  there  must  be  malice.  Those  are  the  questions  you 
are  to  try — whether  in  this  prosecution  this  railroad  was  actuated  by 
malice  towards  this  plaintiff,  and  acted  without  any  probable  cause  to 
believe  him  guilty.  The  question  of  what  constitutes  probable  cause  is 
a  question  for  the  court  to  settle.  What  the  facts.are  the  jury  are  to  de- 
termine; but  what  constitutes  probable  cause  is  for  the  court  to  deter- 
mine. It  appears  in  this  case  that,  without  any  solicitation  or  any  sug- 
gestion from  the  defendant,  news  was  communicated  tc  the  officers  of  the 
company  that  a  convict  in  the  Missouri  penitentiary  knew  something 
about  the  Coolidge  train  robbery,  and  was  ready  to  confess.  On  the 
strength  of  that  information  the  ordinary  officer  of  the  defendant  pro- 
ceeded to  the  Missouri  penitentiary,  and  interviewed  that  convict.  From 
him  he  got  a  statement  in  writing,  written  partly  by  the  agent  of  the  com- 
pany and  partly  by  the  convict.  That  statement,  according  to  the  tes- 
timony, was  a  confession  of  his  own — that  is,  the  convict's  own — con- 
nection with  the  crime.  More  than  that,  it  detailed  the  circumstances 
immediately  preceding  and  subsequent  to  the  crime;  named  the  three 
parties  engaged  in  it,  and  detailed  some  preliminary  matters,  then  mapped 
out  their  course  of  travel  to  Coolidge  and  return,  giving  individual 
facts  connected  therewith.  Now,  I  say  to  you  that  if  a  reputable  citizen 
— ^if  one  of  you,  or  any  man  of  known  integrity — makes  an  affidavit  in 
which  he  details  his  own  knowledge  of  a  crime,  and  a  person  acts  upon 
that  affidavit,  he  acts  with  probable  cause  in  instituting  a  prosecution 
for  the  offense.  But  where  a  person  like  this  convict,  of  confessed 
criminality, — confessed  both  by  the  adjudication  against  him  and  by  his 
own  confession  in  this  statement, — ^makes  a  statement  in  respect  to  crime, 
not  merely  in  reference  to  himself,  but  implicating  others,  then  common 
prudence  requires  that  the  truth  of  that  statement  should  be  inves- 
tigated before  the  persons  named  in  it  are  charged  with  crime.  If, 
however,  in  a  confession  from  a  man  himself  a  convict, — from  a  man 
confessing  his  own  criminality  and  charging  others  with  participa- 
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tion, — the  confessor  makes  a  detailed  statement  of  facts  preceding,  at- 
tending, and  following  the  crime,  and  the  party  to  whom  that  confes- 
sion is  made  investigates  those  particular  statements,  and  finds  that  they 
are  substantially  accurate,  and  acts  upon  that  information  thus  verified 
by  personal  investigation  and  information,  he  is  acting  upon  probable 
cause.  Take  the  case  before  us.  If  Mr.  Higgins — after  receiving  this 
statement,  which  has  been  read  to  you,  detailing  the  place  from  which 
they  started,  the  prior  relationships  between  the  convict,  Mr.  Blunk,  and 
Mr.  WaUer,  the  places  they  visited  on  their  way  to  Coolidge,  what  took 
place  at  Coolidge,  the  places  they  visited  in  the  vicinity  of  Coolidge  and 
on  the  return — if  Mr.  Higgins,  taking  that  statement  as  presented  to  him, 
implicating  the  convict  himself,  and  Mr.  Blunk  and  Waller,  went  over 
and  verified  so  far  as  was  possible  the  details  of  the  information  thus 
conveyed,  and  found  that  the  details  were  correct, — details  which  could 
not  have  been  known  except  by  a  party  who  was  cognizant  of  the  ofiense 
and  participated  in  the  crime, — then  he  is  justified  in  acting  upon  that 
confession  as  a  true  statement,  or  at  least  as  probable  cause  for  further 
prosecution.  In  this  respect  I  quote  the  language  of  a  case  cited  by  the 
counsel  for  plaintiff  from  CoU  v.  OwiHi,  16  Minn.  182,  (Gil.  161,)  itself 
a  quotation  from  Hil.  Torts : 

'* Probable  cause  for  instituting  a  prosecution  is  held  to  be  such  a  state  of 
facts  known  to  and  influencing  the  prosecutor  as  would  lead  a  man  of  ordinary 
caution  and  prudence,  acting  conscientiously,  impartially,  reasonably,  and 
without  prejudice,  upon  the  facts  within  the  party's  knowledge,  to  believe  or 
entertain  an  honest  and  strong  suspicion  that  the  person  accused  is  guilty." 

.  Now,  if  the  defendant,  through  its  agent,  after  this  investigation,  with 
this  sworn  statement  of  the  convict,  found  that  the  details  of  the  facts 
therein  stated  were  substantially  true,  and  from  the  possession  of  that 
knowledge — that  is,  from  the  possession  of  the  confession  and  the  verifi- 
cation of  the  details  by  personal  examination — entertained  an  honest  and 
strong  suspicion  that  the  convict  and  the  persons  named  as  assistants 
with  him  were  the  three  guilty  persons,  then  the  action  was  with  proba- 
ble caus'i,  and  the  plaintiff  has  failed  to  make  out  his  case. 

It  is  not  necessary,  where  an  investigation  of  this  kind  is  started,  that 
the  persons  suspected  or  accused  should,  before  the  prosecution  is  insti- 
tuted, be  notified  of  the  accusation.  It  is  not  even  necessary  that  the 
persons  investigating  the  matter  should  so  far  continue  their  investigar 
tions  as  to  put  the  accused  upon  notice  of  an  investigation,  or  lead  him 
to  believe  that  an  investigation  is  being  had;  because,  for  the  obvious  rea- 
son that,  if  he  be  guilty,  the  moment  he  knows  or  suspects  that  an  in- 
vestigation is  being  had,  he  disappears.  Those  investigations  are  fairly 
and  reasonably  conducted  if  they  are  conducted  up  to  the  point  where 
the  possibility  of  notice  to  the  accused  may  arise. 

It  is  also  necessary,  in  a  case  of  this  kind,  that  the  defendant  in  the 
civil  action — one  pending  like  this — shall  have  acted  maliciously.  A 
satisfactory  definition  of  that  term  may  not  be  easy.  Of  course,  it  covers 
a  case  where  a  prosecutor  has  an  ill-will  against  the  accused;  as  if,  for 
instance,  I  had  a  personal  grudge  against  one  of  you,  and  should,  by 
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reason  of  that  personal  grudge,  file  a  complaint  against  you.  There  you 
■can  see  that  I  have  malice, — I  have  ill-will, — a  grudge.  But  the  law 
goes  a  little  further  than  that.  It  is  not  always  necessary  to  prove  such 
personal,  actual  ill-will  and  grudge  by  reason  of  past  trouble.  A  jury 
may  sometimes  infer  from  the  absence  of  any  probable  cause  that  there 
was  malice,  even  where  the  testimony  fails  to  show  any  prior  trouble, 
•difficulty,  ill-will,  or  grudge.  Wherever  there  is  a  wanton,  a  gross,  reck- 
less disregard  of  the  rights  of  another,  as  where  confessedly  there  is  no 
•excuse  for  it, — ^no  reasonable  ground, — and  a  complaint  is  filed,  then,  al- 
though there  may  be  no  direct  testimony  as  to  any  prior  trouble,  ill-will, 
or  grudge,  the  jury  may  be  justified  in  finding  that  the  action  was  mar 
licious.  But,  while  that  is  true,  yet  the  jury  must  be  satisfied  from  the 
testimony  that  the  thing  was  maliciously  done.  In  this  case  the  ques- 
tion for  you  to  consider  in  this  respect  is  whether  this  railroad  company, 
or  any  of  its  officials,  had  any  feeling,  any  malice,  any  desire  to  prose- 
cute or  punish  this  plaintifiT.  Was  it  to  wrong  or  injure  him  in  any  way 
that  this  prosecution  was  instituted?  Or  was  it  simply  from  the  belief— 
a  belief,  mistaken  though  it  may  be^  that  he  was  the  guilty  man?  If  they 
acted  from  probable  cause,  and  without  any  personal  feeling  towards  him, 
without  any  desire  to  wrong  him,  then  there  is  no  malice  shown  as  against 
the  company  defendant. 

It  is  further  insisted  by  the  defendant  that  whatever  information  they 
had  they  presented  to  counsel, — their  own  counsel,  the  attorney  general 
of  the  state  of  Kansas,  and  the  county  attorney  of  Finney  county  ,-T-and 
that  all  of  them  agreed  that  the  facts  within  their  knowledge  pointed  to 
and  justified  the  prosecution  of  this  plaintiff.  Now,  if  a  party  in  a  case 
like  this  discloses  all  the  facts  that  he  knows,  or  that  by  the  exercise  of 
reasonable  care  he  can  obtain,  honestly,  fully,  and  fairly,  to  counsel,  and 
thai;  counsel  advise  him  that  the  facts  thus  stated  make  out  a  case,  then 
he  is  justified  in  acting  upon  that  advice.  Thus,  for  instance,  one  of 
you  may  suspect  that  A.  has  committed  a  crime.  You  make  inquiries, — 
all  that  come  within  your  power  reasonably  to  make, — and  you  find  this 
fact,  and  that,  and  another,  and  you  go  to  the  prosecuting  attorney,  and 
tell  him  these  facts,  and  he  says  they  indicate  that  the  person  is  guilty 
of  crime,  and  on  the  strength  of  that  you  file  a  complaint.  The  matter  is 
investigated,  the  case  is  tried,  and  it  turns  out  that  you  were  mistaken, 
and  that  the  defendant  is  innocent.  No  cause  of  action  arises  against  you. 
You  have  gone  to  the  proper  party;  you  have  told  him  all  that  you 
know,  and  all  that  by  the  exercise  of  reasonable  care  and  diligence  you 
could  ascertain;  and,  having  made  that  disclosure,  although  you  were 
mistaken,  although  perhaps  his  advice  was  incorrect,  yet  you  are  shielded 
from  liability.  Now,  this  defendant  says  that  all  it  knew,  all  the  facts 
within  its  knowledge,  and  all  that  it  could  with  reasonable  care  ascer- 
tain,-were  communicated  to  its  own  counsel,  to  the  attorney  general,  and 
to  the  county  attorney  of  Finney  county.  Not  merely  that;  it  says  that 
the  Attorney  general,  on  his  own  motion,  went  and  investigated,  so  far  as 
he  could,  by  conversation  with  the  confessor  and  convict,  the  accusation; 
and  that  (hey  all  advised  that  there  was  enough  to  justify  thecommence- 
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ment  of  the  prosecution.  If  that  be  true,  if  nothing  was  withhdd,  if 
full  disclosure  was  made,  if  all  was  done  honestly,  conscientiously,  and 
fairly,  and  all  the  facts  that  the  company  did  have  within  its  knowledge, 
or  could  by  the  exercise  of  reasonable  care  ascertain,  were  disclosed  to 
these  counsel,  and  they  advised  the  prosecution,  that  is  a  perfect  answer 
to  this  suit. 

On  the  other  hand,  it  is  insisted  by  the  counsel  for  the  plaintiff  that, 
whatever  may  have  transpired  before  the  original  filing  of  the  complaint 
at  Garden  City  by  Mr.  Black,  after  that  was  filed  months  elapsed  before 
the  information  was  filed  upon  which  the  plaintiff  was  finally  to  be  tried, 
and  that  the  defendant  company  in  the  interm  between  the  original 
commencement  and  the  filing  of  the  information,  if  it  did  not  have  be- 
fore, had  full  and  satisfactory  information  of  the  innocence  of  this  plain- 
tiff, and  that,  notwithstanding  that  information,  it  insisted  upon  the 
continuance  of  the  prosecution,  and  caused  the  information  to  be  filed. 
The  law  in  that  respect  is  this:  By  the  statutes  of  Kansas,  whenever  a 
criminal  complaint  is  filed,  the  county  attorney  takes  charge  of  the  pros- 
ecution. From  that  time  until  its  termination  in  the  trial  court  it  is 
wholly  within  his  control.  It  does  not  lie  in  the  mouth  of  the  person 
who  makes  the  complaint  to  say  what  shall  be  done,  or  when  it  shall  be 
done,  thereafter.  The  law  provides  that,  after  the  filing  the  complaint 
before  the  justice  of  the  peace,  the  preliminary  examination  and  binding 
over  for  trial  in  the  district  court,  at  or  before  the  commencement  of  the 
next  term  of  the  district  court,  the  county  attorney  shall  investigate  the 
matter.  If  he  finds  satisfactory  reasons  for  discontinuing  it,  he  shall 
file  a  statement  of  those  reasons  with  the  judge  of  the  district  court,  who 
determines  the  propriety  of  continuing  the  prosecution.  If  he  finds  no 
such  satisfactory  reasons  for  its  discontinuance,  then  it  is  his  duty  to  file 
the  information;  and  the  moment  the  criminal  proceeding  is  initiated  by 
the  filing  of  the  complaint,  the  matter  from  that  time  remains  absolutely 
in  the  control  of  the  county  attorney,  except  as  he  may  be  directed  by 
the  district  court.  So  that  the  mere  fact  that  after  the  prosecution  was 
initiated  the  railroad  company  was  advised  of  matters  which  showed 
the  innocence  of  the  plaintiff — ^that  itself  would  not  justify  you  in  hold- 
ing the  railroad  company  responsible  in  this  case;  that  is,  provided  it 
was  not  responsible  for  the  original  filing  of  the  complaint.  It  is  true, 
however,  that  while  the  absolute  control  of  the  case  remains  with  the 
county  attorney,  if,  after  the  filing  of  the  original  complaint,  the  original 
prosecutor — m  this  case  the  railroad  company  —  becomes  advised  of 
facts  which  clearly  show  the  innocence  of  the  accused,  and,  notwith- 
standing the  possession  of  the  knowledge  of  those  facts,  it  insists,  and 
urge^,  and  presses  the  prosecution  of  the  case  further,  it  may  held  liable. 
Its  silence,  its  mere  withholding  the  information,  its  mere  waiting  and 
letting  the  case  take  its  course,  give  no  cause  of  action  i^ainst  it;  but  if  it 
insisted  upon,  and  urged  and  demanded,  a  continuance  of  the  prosecution 
when  it  knew  that  the  party  was  innocent,  then  it  may  still  be  liable  for 
an  action  of  malicious  prosecution.  But  in  order  to  prove  that  it  must 
be  shown  that  it  was  fully  advised  of  the  innocence  of  the  accused,  and 
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that,  notwithstanding  its  full  possession  of  information  in  that  respect, 
it  insisted  upon,  uxged,  and  demanded  the  prosecution  of  the  accused. 
Now,  in  this  case  the  question  is  whether  there  was  any  such  informa« 
tion  communicated  to  the  railroad  company;  whetherthere  was  anything 
more  than  a  doubt  thrown  upon  what  information  had  been  received  be- 
fore; and  whether,  in  the  possession  of  such  information  as  it  had,  the 
continuance  of  the  prosecution  was  at  its  urgency  and  insistence. 

If  you  find  for  the  plaintifi",  the  question  of  course  arises,  what  is  his 
measure  of  damages?  and  in  respect  to  that  the  law  is  this:  Whatever 
he  may  have  paid  out  for  counsel  fees,  for  expenses  in  defending  him- 
self against  the  suit  that  was  wrongfully  brought  against  him,  and  what^ 
ever  may  be  the  value  of  the  time  that  was  consumed  in  that  defense;  and, 
beyond  that,  whatever  damage  may  have  been  done  to  his  reputation  by 
the  initiation  and  prosecution  of  this  unjust  charge, — are  to  be  considered 
in  determining  the  amount  of  his  damages.  Of  course,  so  far  as  the 
amount  of  money  he  may  have  paid  out  for  expenses  and  counsel  fees  is 
concerned,  that  is  a  matter  easy  of  calculation,  as  is  al^o  the  value  of  his 
time.  Those  are  matters  of  mathematical  calculation.  So  far  as  the 
question  of  injury  to  his  reputation — damages  to  his  reputation — is  con- 
cerned, there  is  no  mathematical  rule  by  which  that  can  be  determined. 
It  is  submitted  to  the  good  sense  and  fair  judgment  of  the  jury, — consid- 
ering all  the  circumstances  of  the  case,  the  man  he  is,  his  past  life,  his 
own  character, — to  determine  as  to  how  much  he  has  been  damaged  by 
this  uiyust  accusation. 


Bbooes  v.  McGomb. 

(Cirmtit  Churi,  D.  Kanscu.    March  S5, 1880.) 

Wills— PoKBiQN—RBOOBDnro—DocTBmB  of  Rblatiob. 

Comp.  Laws  Ean.  1881,  c.  117,  §  39,  provides  that ''no  will  shall  be  effectual 
to  pass  real  or  personal  estate,  unless  it  shall  have  been  duly  admitted  to  pro- 
bate, or  recorded,  as  provided  In  this  act. "  Chapter  87.  §  146a,  proyides  that 
powers  of  sale  conferred  upon  executors,  etc..  by  foreign  wills,  shall,  as  to 
lands  situated  in  Kansas,  be  as  valid  there  as  in  the  state  where  the  will  was 
made,  "provided  that  at  the  time  of  such  conveyance  (under  the  power)  a 
copy  of  such  will  shall  have  been  recorded  in  the  office  of  the  probate  court 
in  Uie  countv  in  which  any  land  so  conveyed  is  situated,  as  authorized  by" 
chapter  117,  §  24.  Held,  that  where  a  foreign  executor  conveyed  land  in  Kan- 
sas, under  a  power  of  sale  in  the  will,  before  recording  the  wUl,  but  no  rights 
of  third  persons  intervened,  the  subsequent  recording  related  back  to  the  date 
of  the  conveyance,  and  made  it  valid. 

At  Law.     Ejectment  by  Anna  L.  Brooks  against  John  McComb, 

EdUoweU  &  Hwmy  for  plaintiff. 

Ocvmpbdl  &  Dyer  and  Slues  &  Stanley^  for  defendant* 

Foster,  J*    *rhe  plaintiff  brings  her  action  of  ejectment  against  said 
defendant  to  recover  the  possession  of  lots  34  and  36  on  Waco  street  in 
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Waterman's  addition  to  the  city  of  Wichita.  The  facts  out  of  which  this 
controversy  arose  are  briefly  as  follows :  William  H.  Brooks  died  in  1880 , 
seised  in  fee-simple  of  this  property.  Said  Brooks  left  as  his  heirs  this 
plaintiff,  and  a  minor  child,  Walter  L.  Brooks.  William  H.  Brooks 
died  testate,  and  in  his  will  he  devised  the  property  in  controversy,  with 
other  property,  to  his  minor  child,  and,  after  naming  his  brother,  James 
C.  Brooks,  and,  in  case  he  declined  to  act,  then  Clarence  D.  Perry,  to  be 
the  executor  of  his  will,  he  uses  the  following  language: 

"And  I  hereby  give  to  my  executor,  or  whoever  may  settle  my  estate  under 
this  will,  full  power  to  sell  any  part  or  parts  of  the  real  estate  herein  devised 
as  a  part  of  the  residue  of  my  estate  to  my  son,  Walter,  either  at  public  or  pri- 
vate sale,  and  to  give  good  and  sufficient  deeds  therefor  to  the  purchaser  or  pur- 
chasers/so that  the  latter  will  not  be  answerable  for  the  application  of  th^  pur- 
chase money,  if  in  the  opinion  of  the  person  or  persons  so  settling  my  estate 
it  shall  be  more  convenient  for  the  purpose  of  settling  my  estate,  or  for  the 
purpose  of  arranging  or  settling  the  annuities  herein  given,  and  in  case  of 
said  sales,  the  balrince  of  the  proceeds,  after  paying  my  debts,  legacies,  and 
annuities,  shall  belong  to,  and  go  to,  my  son*  Waiter,  as  a  part  of  the  residue 
of  my  estate. " 

At  the  time  of  his  death  the  testator's  residence  was  in  Cook  county, 
state  of  Illinois,  and  his  will  was  duly  probated  in  said  county  in  Janu- 
ary, 1881;  and,  James  C.  Brooks  having  renounced  all  claims  to  act  as 
executor  under  the  will,  letters  testamentary  were  duly  issued  out  of  the 
probate  court  of  Cook  county  to  Clarence  D.  Perry,  named  in  said  will, 
who  was  also  a  citizen  of  Illinois.  Afterwards,  and  on  March  15, 1883, 
the  said  executor  Perry,  sold  and  conveyed  the  property  in  controversy 
to  A.  A.  Hyde,  a  citizen  of  Wichita,  for  the  consideration  of  $300.  The 
executor's  deed  recites  the  making  of  the  will,  the  power  of  sale  therein 
given,  the  probating  of  the  same,  and  the  issue  of  letters  testamentary 
to  said  Clarence  D.  Perry,  etc.,  and  then  conveys  all  the  right,  title,  and 
estate  that  the  testator  had  in  said  real  estate  at  the  time  of  his  death. 
At  the  time  this  deed  was  made,  the  said  will  had  not  been  recorded  in 
the  probate  court  of  Sedgwick  county,  where  said  land  was  situated,  but 
was  filed  and  recorded  on  or  about  the  5th  day  of  April  thereafter.  The 
defendant,  McComb,  has  all  the  rights  that  Hyde  took  under  the  execu- 
tor's deed,  and  for  the  purposes  of  this  case  the  plaintiff  has  all  the  title 
of  Walter  L.  Brooks. 

There  seems  to  be  but  one  question  in  the  case.  Did  the  failure  to 
record  the  will  in  the  probate  court  of  Sedgwick  county  before  making 
the  deed  by  the  executor,  but  recording  the  same  several  days  afterwards, 
prevent  any  title  to  the  land  passing  to  Hyde^  the  grantee  under  the  ex- 
ecutor's deed?  Section  24,  c.  117,  of  the  Laws  of  Kansas  provides  as 
follows: 

"Authenticated  copies  of  wills,  executed  and  proved  according  to  the  laws 
of  any  state  or  territory  of  the  United  States,  relative  to  any  property  in  this 
state,  may  be  admitted  to  record  in  the  probate  court  of  any  county  in  this 
state,  where  any  part  of  such  property  may  be  situated;  and  such  authenti- 
cated copies,  so  recorded,  shall  have  the  same  validity  as  wills  made  in  this 
state,  in  conformity  with  the  laws  thereof.    ♦    ♦    ♦" 
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Section  29  reads  as  follows: 


"No  will  shall  be  effectual  to  pass  real  or  personal  estate  unless  it  shall  have 
been  duly  admitted  to  probate,  or  recorded,  as  provided  in  this  act.** 

Section  146a,  c.  37,  reads  as  follows: 

"Whenever  in  any  will  which  heretofore  has  been,  or  hereafter  shall  be, 
executed  and  proved  in  any  state  or  territory  of  the  United  States,  power  is 
given  to  the  executor  or  administrator  with  the  will  annexed  to  sell  or  convey 
real  estate  of  the  testator,  any  executor  of  such  wiU  or  administrator  with  the 
will  annexed  of  the  estate  of  the  testator,  duly  appointed  and  qualified  in  any 
state  or  territory  of  the  United  States  in  which  such  will  shall  have  been  exe- 
cuted and  proved,  may  sell  and  convey  the  real  estate  of  the  testator  in  this 
state  in  pursuance  of  the  power  given  in  the  will,  as  effectually,  and  to  the 
same  extent,  as  if  letters  testamentary  or  of  administration  with  the  will  an- 
nexed of  the  estate  of  the  testator  had  been  duly  granted  to  such  executor  or 
•administrator  in  and  under  the  provisions  of  the  laws  of  this  state,  unless,  at 
the  time  of  such  sale  and  conveyance,  administration  upon  the  estate  of  the 
testator  shall  have  been  granted  in  this  state:  and  provided,  that  at  the  time 
of  such  conveyance  a  copy  of  such  will  shall  have  been  recorded  in  the  office 
of  the  probate  court  In  the  county  in  which  any  land  so  conveyed  is  situated, 
as  authorized  by  section  24,  c.  117,  of  the  General  Statutes." 

It  is  apparent  from  the  proviso  to  the  foregoing  section,  as  also  from 
sections  24  and  29,  that  the  executors  deed  did  not  operate  to  transfer 
the  title  prior  to  the  recording  of  the  will;  and  the  question  to  be  de- 
termined ia  whether  under  the  rule  of  law  called  "relation"  the  subse- 
quent recording  made  good  title,  "Relation"  is  defined  as  a  fiction  of 
law  by  which  an  act  or  instrument  is  from  necessity  and  for  the  advance- 
ment of  justice,  permitted  to  take  effect  at  a  time  anterior  to  its  actual 
performance  or  execution.  Jackdon  v.  Ramsay^  Z  Cow.  75 ;  Landes  v.  BrarU^ 
10  How.  373;  Gibmi  v.  Chouteau^  13  Wall.  100.  The  doctrine  is  ap- 
plied only  to  subserve  the  ends  of  justice.  Lynch  v.  Bemal,  9  Wall. 
325.  The  plaintiff  insists  that  the  doctrine  of  relation  cannot  be  applied 
to  or  help  the  defendant's  title,  because  the  act  of  the  executor  prior  to 
the  recording  of  the  will  was  a  nullity,  and  absolutely  void;  A  great 
number  of  decisions  are  cited  to  show  that  the  exercise  of  a  naked  power 
must  be  strictly  followed,  or  it  is  a  nullity.  So  far  as  I  have  been  able 
to  discover,  these  decisions  were  on  the  question  of  the  exercise  of  power 
without  any  regard  to  the  question  of  relation,  and  if  this  case  was  free 
of  that  question, — that  is,  if  the  will  had  never  been  recorded;  or  the 
plaintiff's  rights  had  intervened  before  its  recording, — there  would  be  but 
little  doubt  that  as  to  her  it  must  be  declared  a  nullity,  and  conveyed  no 
title.  If  the  act  was  absolutely  void,  the  doctrine  of  relation  cannot  be 
applied.  Jackson  v.  Ramsay  j  sv^a.  I  know  of  no  rule  of  law  that  would 
made  the  executor's  deed  absolutely  void.  He  derived  his  power  under 
the  terms  of  the  will  itself.  It  is  not  claimed  that  he  exceeded  that 
power,  or  exercised  it  in  a  manner  different  from  the  terms  of  the  will. 
He  was  fully  qualified  as  executor.  He  had  violated  no  law.  The  most 
that  can  be  claimed  for  section  146  is  that  he  could  not  convey  title  to 
the  land  unless  the  will  shall  have  been  recorded  in  the  probate  court. 
His  deed  did  not  operate  to  pass  the  title,  because  the  will  was  not  re- 
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corded,  although  he  had  stricfly  complied  with  the  power  conferred  on 
him  by  the  testator.  In  Ez parte  FaUer^  2  Story,  327,  Judge  Story  says, 
speaking  of  the  will:  "The  act  of  the  testator  gave  it  life;  his  death  con- 
summated the  title."  The  probate  of  the  will  ascertains  nothing  but  the 
original  validity  of  the  will  as  such.  He  farther  says,  construing  a  stat- 
ute of  the  state  of  Maine,  very  similar  to  section  29  before  cited:  "The 
section  only  provides  that  no  will  shaU  be  effectual  to  pass  real  estate, 
unless  it  shall  have  been  duly  proved,  not  until  it  shall  have  been  duly 
proved."  In  that  case  it  was  decided  that  the  title  of  a  devisee  upon 
the  probate  of  the  will  related  back  to  the  devisor's  death.  In  AdamB  v. 
De  Oookf  1  McAll.  253,  the  court  held  that  a  will  before  probate  was  not  a 
nullity,  but  the  foundation  of  the  title,  and  cites  Judge  Story's  views  in 
the  Puher  Case  with  approval.  The  death  transfers  the  property,  and 
the  will  says  where  it  shall  go.  Comstock  v.  AdamSy  23  Kan.  524.  In  - 
PooU  V.  Fteegevy  11  Pet.  211,  the  plaintiff  in  ejectment  claimed  the  land 
as  the  devisee  of  Rohrer.  The  will  had  been  made  and  proved  in  Penn- 
sylvania. The  suit  was  commenced  in  Tennessee,  without  there  being 
any  registration  of  the  will  in  that  state,  but  the  registration  was  made 
afterwards.     The  court  says: 

"If  the  registration  was  rightfully  made  in  Tennessee,  it  has  relation  back- 
wards, and  the  time  of  the  registration  is  wholly  Immaterial,  whether  before 
or  after  the  institution  of  the  suit." 

In  case  of  HaWs  Lessee  v.  Ashby^  9  Ohio,  99,  the  court  decided  that  the 
registry  of  a  foreign  will  in  Ohio  was  merely  for  the  purpose  of  admit- 
ting a  copy  in  evidence,  and  that  the  will  took  effect  from  the  death  of 
the  testator,  and  not  from  the  registry.  In  Woodbridge  v.  Banning^  14 
Ohio  St.  328,  the  court  held  that  the  estate  did  not  pass  to  the  devisee 
until  probate  of  the  will.  This  decision  was  based  upon  a  statute  similar 
to  section  29  of  the  Klansas  statute,  and  is  undoubtedly  correct;  but  the 
court  in  that  case  say  nothing  on  the  subject  of  relation.  It  is  not 
claimed  in  this  case  that  the  title  passed  until  the  will  was  recorded. 
In  the  case  of  Woodbridge  v.  Banning  a  suit  was  brought  by  some  of  the 
heirs  of  the  testator  against  other  heirs  for  a  partition  of  tiie  real  estate, 
ignoring  the  wiU.  One  of  the  heirs,  who  was  a  devisee  under  the  will, 
and  defendant  in  the  partition  suit,  set  up  in  his  answer  the  making 
of  the  will,  that  it  had  been  spoliated,  and  a  suit  pending  by  him  for 
its  restoration.  Of  course  the  will  had  not  been  probated,  and  he  had 
no  available  title  under  it  which  he  could  jassert  until  it  was  probated. 
Hence  it  availed  him  nothing  as  a  defense  to  the  suit  for  partition;  and 
it  stands  to  reason  that  his  rights  under  the  will  could  not  have  been  ad« 
judicated  in  that  suit.  Afterwards  the  will  was  established  and  probated, 
and  the  court  held  that  the  devisee  was  not  precluded  by  the  record  in 
the  partition  suit  from  asserting  his  rights  under  the  wiU  against  the  other 
heirs.  It  would  have  been  manifestly  unjust  to  have  applied  the  doc- 
trine of  relation  to  make  that  record  a  bar  against  him,  when  he  had 
no  day  in  court,  and  no  opportunity  to  assert  his  title  under  the  will, 
which  title  had  afterwards  been  perfected  and  made  available  by  the  res- 
toration and  probate  of  the  will.     In  Evans  v.  Anderson^  15  Ohio  St. 
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324,  the  court  use  these  words:  ''The  probate  of  the  will  does  not 
strengthen  the  title,  but  gives  the  will  effect  as  evidence  and  makes  it 
available."  In  Richards  v.  Pierce^  44  Mich.  444,  7  N.  W.  Rep.  54,  suit 
was  brought  in  ejectment  by  the  grantee  or  devisee.  The  will  was  made 
and  probated  in  New  York,  hut  not  probated  in  Michigan  until  after  suit 
brought.  The  court  held,  under  a  statute  similar  to  section  29  of  the 
Kansas  statute,  that  the  suit  could  be  maintained,  and  that  the  probate 
related  back  to  the  commencement  of  the  suit.  The  case  of  Brasner  v. 
Hudson f  8  Sim.  67,  is  cited  to  the  effect  that  subsequent  probate  vali- 
dates acts  that  would  be*valid  if  probate  had  preceded  the  acts.  The 
court  further  say;  that  the  probate  merely  furnished  the  means  of  establish- 
ing by  record  evidence  the  validity  of  an  existing  right,  and  that  for 
every  valuable  purpose  touching  the  existence  and  transfer  of  title  the 
probate  was  retroactive.  In  Orusoe  v.  Butler^  86  Miss.  150,  the  will  in 
controversy  was  similar  to  the  one  in  this  case,  and  the  statute  of  Mis- 
sissippi similar  to  the  Elansas  statute.  The  court  say  the  power  comes 
from  the  will,  and  the  probate  was  merely  to  authenticate  the  evidence 
by  which  the  power  was  established,  and  the  subsequent  probate  of  the 
will  made  valid  the  title  under  a  deed  made  prior  thereto.  This  case  is 
a  strong  one,  and  the  subject  is  fully  discussed  on  pages  170  and  171. 
The  case  of  Wilson  v.  WHson^  54  Mo.  218,  is  another  case  directly  in 
point.  The  court  holds  that  the  will  giving  power  of  sale  vests  the  title 
in  the  executor  at  the  death  of  the  testator,  and  the  executor's  deed  made 
before  the  probate  of  the  will  is  a  good  conveyance,  provided  the  will  be 
subsequenUy  probated.  In  this  case  the  will  was  probated  two  years 
after  the  deed  was  made.  Many  other  cases  might  be  cited  to  the  same 
import,  but  it  seems  to  me  these  are  sufficient.  Judgment  must  go  for 
defendant. 


Smith  ».  CShicaoo  <fe  N*  W.  By.  Co. 

{(HreuU  Court,  S.  D.  Icfsa,  W.  D.    April  4, 1889.) 

Costs— Taxatiok—Milbagb  of  WrrNsssss. 

Id  the  taxation  of  costs  in  the  federal  courts  the  clerk  has  no  authority  to 
allow  mileage  for  witnesses  living  at  a  distance  greater  than  100  miles,  unless 
the  court  shall,  for  good  cause  shown,  otherwise  direct 

At  Law.     On  motion  to  retax  costs. 
/.  Lyman  and  J.  O.  JBtiU,  for  plaintiff, 
Hubbard  &  Daxdey^  for  defendant. 
Before  Shibas  and  LoV£,  JJ« 

Shibas,  J.     In  the  above  action  a  judgment  was  rendered  at  a  pre- 
vious term,  assessing  the  costs  against  the  defendant.     In  the  taxation 
thereof  the  clerk  allowed  mileage  for  several  witnesses  summoned  on  be- 
half of  plaintiff,  for  distances  in  excess  of  100  miles,  and  the  present 
v.38F.no.4— 21 
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motion  is  made  for  the  purpose  of  reducing  the  mileage  thus  allowed,  on 
the  ground  that  a  prevailing  party  cannot  compel  his  adversary  to  pay 
mileage  for  witnesses  for  distances  exceeding  100  miles.  Section  861  of 
the  Revised  Statutes  provides  that  the  mode  of  proof  in  actions  at  law 
shall  be  "by  oral  testimony  and  examination  of  the  witnesses  in  open 
court,  except  as  herein  specially  provided."  By  section  863  it  is  pro- 
vided that  the  testimony  of  any  witness  may  be  taken  in  any  civil  cause 
by  deposition  de  bene  esse  when  the  witness  lives  at  a  greater  distance 
from  the  place  of  trial  than  100  miles.  Section  876  enacts  that  subpoenas 
for  witnesses  may  run  into  districts  other  than  the  one  wherein  the  cause 
IB  pending,  provided  that  the  witnesses  do  not  live  at  a  place  more  than 
100  miles  from  the  place  of  trial.  If  a  witness  lives  at  a  distance  not 
greater  than  100  miles  from  the  place  of  trial,  whether  within  or  with- 
out the  district  wherein  the  cause  is  pending,  the  adversary  party  has 
the  right  to  insist  upon  his  presence  in  open  court;  and  his  deposition 
cannot  be  taken  and  used  unless  he  comes  within  one  of  the  exceptions 
found  in  sections  863,  865,  and  866,  of  the  Revised  Statutes.  If,  how- 
ever, the  witness  resides  at  a  point  over  100  miles  distant  from  the  place 
of  trial,  or  is  about  to  go  upon  a  sea-voyage,  or  beyond  the  limits  of  the 
United  States,  or  is  ancient  or  infirm,  or  is  imprisoned,  then  his  deposi- 
tion may  be  taken.  Unquestionably,  either  party  may  bring  witnesses 
from  any  distance,  and  examine  them  in  open  court;  and,  as  between 
the  witnesses  and  the  party  who  thus  produces  them,  the  witnesses  will 
be  entitled  to  their  proper  mileage  and  per  diem^  being  entitled  to  charge 
for  the  distance  actually  traveled.  When  it  is  sought,  however,  to  hold 
the  other  party  liable  for  such  costs,  the  latter  has  the  right  to  insist 
that,  as  the  party  calling  the  witness  could  have  taken  and  used  the  depo- 
sition of  the  witnesses  residing  more  than  100  miles  from  the  place  of 
trial,  he  should  not  be  compelled  to  pay  costs  thus  made  for  the  conven- 
ience of  his  oppoiient.  It  is  the  duty  of  the  prevailing  party,  as  in  case 
of  damages,  to  so  conduct  himself  that  the  amount  of  the  costs  or  dam- 
ages shall  not  be  unnecessarily  increased.  The  general  rule,  therefore, 
is  that,  as  testimony  by  deposition  can  be  taken  when  the  witness  re- 
sides more  than  100  miles  from  the  place  of  trial,  mileage  for  a  greater 
distance  is  not  ordinarily  chargeable  against  the  party  not  summoning 
the  witness.  The  principle  underlying  the  rule  is  that,  as  the  party  has 
the  right  and  opportunity  to  take  the  testimony  by  deposition,  and  thus 
save  the  cost  of  excessive  mileage,' he  should  do  so,  and  thus  reduce  the 
cost  as  much  as  possible.  If,  however,  he  deems  it  advisable  to  bring 
the  witness  in  person,  he  may  do  so,  but  in  such  case  the  extra  mileage 
cannot  be  adjudged  against  his  opponent.  There  may  arise  cases  jus- 
tifying the  court,  in  the  exercise  of  a  proper  discretion,  in  applying  a 
different  rule.  If  a  party,  upon  the  eve  of  trial,  or  perhaps  during  the 
trial,  amends  his  pleading,  or  introduces  such  a  change  of  issues  as  re- 
quires the  other  party  to  put  in  the  testimony  of  a  witness  living  at  a 
distance  greater  than  100  miles,  and  there  is  not  time  sufficient  to  enable 
a  deposition  to  be  taken,  and  the  party  is  compelled  to  produce  the  wit- 
ness in  person,  in  such  case  the  court  might  allow  mileage  for  the  entire 
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distance  traveled  to  be  taxed  against  the  losing  party.  Such  cases,  how- 
ever, would  be  exceptional,  and  the  rule  can  be  varied,  if  at  all,  only 
by  the  order  of  the  court  in  the  special  case.  In  taxing  costs  by  the 
clerk  the  limit  of  mileage  is  100  miles,  and  this  rule  cannot  be  varied 
&om,  unless  the  court  shall,  for  good  cause  shown,  otherwise  direct*.  The 
motion  for  retaxation  in  the  present  cause  is  granted. 

Love,  J.     I  concur  in  the  foregoing.     Let  judgment  be  entered  ao- 
cordingly. 


Tbibkholm,  Comptroller,  v.  CSommercial  Nat.  Bank. 
{OireuU  O&urt,  JV.  D.  Iowa,    April  8, 1889.) 

1.  Bakes  akd  Bankino--National  Banks— Forfeitubb  of  Chabtbb— Plead- 
mo. 

Rev.  St  U.  8.  S  6289,  declares  that,  'if  the  directors  of  any  national  bank- 
ing association  snail  knowingly  violate  or  knowingly  permit  any  of  the  offi- 
cers, agents,  or  servants  of  the  association  to  violate  any  of  the  provisions  of 
this  title,  all  the  rights,  privileges,  and  franchises  of  the  association  shall  be 
thereby  forfeited.  *^  The  title  referred  to  is  title  63,  which  embraces  the  sub- 
ject of  the  organization,  powers,  duties,  and  liabilities  of  national  banks,  field 
that,  as  the  section  only  refers  to  acts  done  by  the  directors,  or  by  the  execu- 
tive officers  with  the  knowledge  of  the  directors,  an  information  seeking  a 
forfeiture,  which  charges  that  the  association  did  the  act,  is  insufficient. 

a.  6amb. 

In  an  information  charging  that  "the  banking  association  and  the  directors 
thereof  did  knowingly  permit/'  etc.,  the  allegation  that  the  association,  aside 
from  the  directors,  permitted  the  doing  of  the  alleged  acts,  tenders  an  imma- 
terial issue,  and  should  be  stricken  out  on  motion. 

On  Motion  to  Strike  out  Parts  of  Information, 

Information  filed  by  William  L.  Trenholm,  comptroller,  under  Rev. 
St.  U.  S.  §  5239,  for  the  forfeiture  of  the  charter  of  the  Commercial  Na- 
tional Bank  of  Dubuque. 

T.  P.  Murphy,  U.  S.  Dist.  Atty.,  and  Wm.  Oraham^  for  petitioner, 

E.  McCeney,  and  </•  H.  Skidds,  for  defendant. 

Shibas,  J.  The  information  filed  in  this  cause  contains  some  24  ar« 
tides,  in  which  are  set  forth  the  facts  relied  upon  as  grounds  for  forfeit- 
ing the  charter  of  the  bank.  They  present,  however,  only  two  general 
grounds  for  such  action,  to-wit :  That  the  bank  had  loaned  amounts  ex- 
ceeding 10  per  cent,  of  its  capital  to  certain  named  parties  or  corpora- 
tions, in  violation  of  the  provisions  of  section  5200  of  the  Revised  Stat- 
utes ;  and  that  in  certain  statements  of  the  condition  of  the  bank  for- 
warded to  the  comptroller  of  the  currency  a  false  statement  of  the  amounts 
of  loans,  discounts,  and  overdrafts  was  included.  In  the  articles,  19  in 
number,  charging  the  loan  of  amounts  in  excess  of  10  per  cent,  of  the 
paid-in  capital  to  the  several  parties  named  in  the  articles,  it  is  averred  that 
*^the  said  banking  association  and  the  directors  thereof  did  knowingly 
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permit  the  officers  of  said  associatioD  to  permit  the  total  liabilities  of 
[each  article  naming  a  different  person  or  corporation]  for  money  bor- 
rowed to  exceed  the  one-tenth  part  of  the  capital  stock,"  etc.  In  the  ar- 
ticle charging  the  making  the  false  statement  touching  the  resources  of 
the  bank  it  is  averred  that  'Hhe  said  banking  association  did  knowingly 
violate  the  provisions  of  title  62  of  the  Revised  Statutes,"  etc.  This 
proceeding  is  based  upon  section  5239  of  the  Revised  Statutes,  which 
declares  that  "if  the  directors  of  any  national  banking  association  shall 
knowingly  violate,  or  knowingly  permit  any  of  the  officers,  agents,  dr 
servants  of  the  association  to  violate,  any  of  the  provisions  of  this  title, 
all  the  rights,  privileges,  and  franchises  of  the  association  shall  be  there- 
by forfeited."  Title  62  embraces  the  subject  of  the  organization,  pow- 
ers, duties,  and  liabilities  of  national  banks.  The  declaration,  there- 
fore, that  a  violation  of  any  of  its  provisions  causes  a  forfeiture  of  the 
rights  and  franchise  of  the  bank  might  seem,  at  first  blush,  to  subject 
the  life  of  the  association  to  many  hazards.  But  a  more  careful  reading 
of  the  section  shows  that  there  is  a  limitation  upon  the  acts  which  shall 
have  the  effect  of  forfeiting  the  franchise  of  the  bank.  A  corporation 
ordinarily  has  two  classes  of  officers  in  charge  of  its  affairs, — ^the  one 
being  the  directors  or  managers,  who  constitute  the  governing  body, 
having  the  general  superintendence  of  the  concerns  of  the  corporation; 
and  the  other  constituting  what  may  be  called  the  "executive  force"  of 
the  corporation.  Thus,  in  case  of  a  bank  organized  under  the  act  of 
congress,  there  is  found  the  managing  board,  composed  of  the  directors, 
and  the  executive  or  operating  force,  composed  of  a  cashier,  teller,  and 
other  subordinate  officers.  The  cashier  is  the  chief  executive  officer,  by 
whom,  or  under  whose  immediate  direction,  much  the  larger  part  of  the 
daily  transactions  of  the  bank  are  carried  on,  and  his  acts,  within  the 
scope  of  his  powers,  are  the  acts  of  the  corporation.  Therefore  there 
are  many  acts  done  in  carrying  on  the  business  of  the  bank  which  are 
strictiy  corporate  acts,  and  binding  upon  the  association,  which  never- 
theless were  not  directed. nor  caused  to  be  done  by  the  directors.  Herein 
lies  the  limitation  upon  the  violations  of  tide  62,  which  defines  or  points 
out  those  which  shall  be  deemed  to  be  grounds  for  declaring  a  forfeiture 
of  the  charter.  Acts  done  in  connection  with  the  corporate  business  by 
the  cashier  or  other  executive  officers  or  agents  of  the  bank  may  be  vio- 
lations of  some  of  the  provisions  of  titie  62,  but  it  does  not  follow  that 
by  reason  thereof  the  charter  can  be  forfeited.  Being  acts  done  by  the 
executive  officers  within  the  general  scope  of  their  powers  as  such,  they 
are  corporate  acts,  and,  in  strict  legal  phraseology,  may  be  declared  to 
be  acts  done  by  the  association,  yet  they  would  not  constitute  ground  for 
forfeiting  the  franchise.  Thus,  if  an  information  should  charge  that  a 
given  banking  association  had,  through  its  cashier,  violated  the  provis- 
ions of  titie  62  by  loaning  to  a  person  named  a  sum  in  excess  of  one- 
tenth  of  its  capital  stock,  it  certainly  could  not  be  claimed  that  such  an 
allegation  was  sufficient.  The  cashier,  having  general  control  over  the 
matter  of  loans  and  discounts,  in  making  such  a  loan  would  represent  and 
bind  the  corporation,  although  such  loan  might  be  in  excess  of  the  statu- 
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tory  limitation,  and  hence  the  act  of  making  the  loan  could  be  declared  to 
be  the  act  of  the  association,  but  that  would  not  meet  the  requirements  of 
section  6239  of  the  Revised  Statutes.  Under  that  section  nothing  short 
of  the  action  of  the  directors  by  either  knowingly  violating,  or  know- 
ingly permitting  the  officers  of  the  bank  to  violate,  the  provisions  of  the 
statute,  will  justify  the  forfeiture  of  the  charter. 

Violations  of  the  statute  on  part  of  the  executive  officers  or  agents  of 
the  bank  are  not  of  themselves  declared  to  be  fatal  to  the  continued  ex- 
istence of  the  corporation.  The  violation  of  the  statute  must  have  been 
committed  by  the  directors,  or  have  been  knowingly  permitted  by  the 
directors,  before  it  is  deemed  to  be  of  that  grave  character  demanding  a 
forfeiture  of  the  charter  as  the  punishment  tiiereof.  It  is  not,  therefore, 
a  sufficient  averment  in  an  information  seeking  a  forfeiture  of  a  bank 
charter  to  charge  that  the  association  committed  a  certain  act,  for  that 
averment  could  be  sustained  by  simply  showing  that  the  cashier  or 
other  officer  of  the  bank  had  done  the  act  complained  of;  and  the  act, 
being  within  the  general  scope  of  his  powers,  would  be  a  corporate  act. 
The  averment  in  the  information  must  charge  either  that  the  act  was 
done  by  the  directors,  or  that  they  knowingly  permitted  some  one  or 
more  of  the  officers,  agents,  or  servants  of  the  association  to  do  the  act 
relied  on  as  a  violation  of  the  statute.  In  the  articles  of  the  informa- 
tion now  before  the  court,  charging  the  making  false  statements  in  the 
reports  of  the  condition  of  the  bank  forwarded  to  the  comptroller,  it  is 
averred  that  the  said  banking  association  did  knowingly  violate  the  pro- 
visions of  the  statute,  and  that  the  associatian  did  .make  and  transmit 
pertain  statements  alleged  to  be  false.  There  is  no  averment  therein 
charging  that  the  furnishing  of  such  false  statement  was  the  act  of  the 
directors,  or  that  they  knowingly  permitted  such  false  statement  to  be 
made  and  forwarded  by  the  cashier  or  other  officer  of  the  bank;  and, 
lacking  these  essentials,  these  several  articles  do  not  show  facts  at  all 
material  to  the  dubject  of  information,  and  the  motion  to  strike  the 
same  from  the  information  is  sustained.  In  the  remaining  articles  of 
the  information  the  charge  is  that  "the  banking  association  and  the  di- 
rectors thereof  did  knowingly  permit,"  etc.  If  the  directors  knowingly 
permitted  the  officers  of  the  ba^  to  do  acts  in  violation  of  the  provisions 
of  the  statute,  then  it  is  immaterial  whether  the  association  also  per- 
mitted the  same.  If  it  cannot  be  shown  that  the  directors  knowingly 
permitted  the  alleged  violations  of  the  statute,  then  it  would  be  useless 
to  prove  that  the  association,  through  any  of  its  other  officers  or  agents, 
knowingly  permited  the  doing  of  the  acts  in  question.  Hence  the  alle- 
gation that  the  banking  association,  aside  from  the  directors,  knowingly 
permitted  the  doing  of  the  named  acts,  is  tendering  an  immaterial  issue. 
Upon  the  argument  it  was  said  that  the  allegation  that  the  banking  as- 
sociation knowingly  permitted  the  doing  of  the  acts  charged  to  be  vio- 
lations of  the  statute  could  be  treated  as  mere  surplusage,  and  be  dis- 
regarded. If  the  case  had  progressed  to  a  final  hearing  without  the  ob- 
jection being  previously  raised,  the  court  might  so  view  the  matter,  but 
when  the  objection  is  taken  in  limine,  and  the  defendant  has  the  right  to 
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demand  that  the  exact  issue  to  be  met  should  be  made  plain,  it  is  the  better 
practice  to  strike  out  of  the  pleading  all  all^ations  that  are  immaterial, 
but  which  may  tend  to  confuse  the  issue  to  be  tried.  The  statute  itself 
makes  plain  what  the  information  should  charge  as  ground  for  a  judg- 
ment forfeiting  the  charter.  It  must,  by  proper  averment,  show  that  in 
carrying  on  the  business  of  the  bank  some  act  or  transaction  in  violation 
of  the  provisions  of  title  62  of  the  Revised  Statutes  was  done,  and  that 
the  directors  were  either  the  doers  thereof,  or  knowingly  permitted  it  to 
be  done  by  some  officer,  agent,  or  servant  of  the  bank.  The  motion  is 
therefore  sustained  in  this  particular. 


United  States  v.  Davis. 
(Oireuii  Court,  W.  D.  Tennessee.    February  16, 1889. 

1.  Offenses  against  Postal  Laws— Indecent  Postal-Cards— Acts  June  18, 
AND  September  26, 1888. 

The  courts  must  reasonably  construe  the  acts  of  congress,  so  that  hyper- 
critical judgment  shall  not  take  advantage  of  the  elasticity  of  language  neces- 
sarily general,  to  bring  within  it  expressions  merely  rude,  impolite,  or  not  in 
good  taste,  but  certainly  to  include  obvious  indecency  of  thought  or  expres- 
sion, according  to  the  common  sense  and  understanding  of  ordinary  men. 
And  this  is  also  the  test  as  to  the  other  terms  used  to  describe  the  offense. 

9.  Same— Construction. 

Not  only  may  the  precise  words  be  scrutinized,  but  also  the  context  and 
the  whole  writing,  which  shall  display,  when  taken  together,  the  obnoxious 
meaning. 

a  Same. 

A  postal-card  concerning  the  return  of  an  article,  about  which  the  writer 
was  in  an  angry  temper,  which  contained  words  ordinarily  called  profane, 
and  expressions  too  vulgar  for  quotation  by  the  court,  the  indecency  of  which 
was  disguised  by  the  use  of  an  initial  letter,  slan^  words  reflecting  on  the 
character  and  conduct  of  the  addressee,  and  a  political  epithet  intended  to  be 
defamatory,  all  taken  together,  show  the  writing  to  be  indecent,"  ''scurril- 
ous. "  and  ''defamatory,  ''^and  being  calculated,  and  obviously  intended,  to  re- 
flect on  the  addressee,  was  held  to  be  within  the  statute. 

4  Same— Question  of  Pact. 

The  obnoxious  character  of  the  writing  is  a  question  of  fact  for  the  Juiy, 
and  not  of  law  for  the  court    See  U,  J3,  y.  OlTiey,  in  note  at  end  of  case. 

Criminal  prosecution  against  G.  W.  Davis* 
H.  W.  McQyrry,  Dist.  Atty. 
Tho8.  M.  Kempf  for  defendant. 

Hammond,  J.  The  defendant  has  been  found  guilty  of  depositing  a 
postal-card  in  the  mails  in  violation  of  the  postal  laws  of  the  United 
States,  especially  the  act  of  June  18,  1888,  c.  394,  as  amended  by  the 
acts  of  June  18,  1888,  o.  394,  and  of  September  26,  1888,  c.  1039,  25 
St.  187,  Id.  496.  The  verdict,  however,  is  subject  to  the  opinion  of 
the  court,  whether  the  language  of  the  postal-card  falls  within  the  de- 
nunciations of  the  statute.     It  clearly  does.     The  act  makes  it  criminal 
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to  deposit  or  cause  to  be  deposited  for  mailing  or  delivering  any  postal- 
card  containing  delineations,  epithets,  terms,  or  language  of  an  'inde- 
cent, lewd,  lascivious,  obscene,  libelous,  scurrilous,  defamatory,  or  threat- 
ening character,  or  calculated  by  the  terms  or  manner  or  styJe  of  display, 
and  obviously  intended,  to  reflect  injuriously  upon  the  character  or  con- 
duct of  another."  Since  the  extension  by  this  act  of  former  statutes  on 
this  subject  there  can  be  no  doubt  that  that  which  is  written  on  postal- 
cards  must  be  clean  and  decent,  and  wholly  free  from  the  objections  em- 
bodied in  the  language  which  has  been  quoted  from  the  aict  of  congress. 
Of  course  the  courts  must  reasonably  construe  the  words  of  the  act,  and 
not  allow  a  hypercritical  judgment  to  take  advantage  of  the  elasticity  of 
the  language  used  by  congress,  necessarily  so  general  in  its  description 
of  the  offense,  by  bringing  within  the  act  words  or  thoughts  that  are  only 
rude,  impolite,  or  not  in  good  taste  according  to  the  standard  of  de- 
cency prescribed  by  the  purists  in  language  and  thought.  But,  on  the 
other  hand,  obvious  indecency  of  thought  or  expression,  according  to  the 
comnjon  sense,  should  not  escape  the  penalty  of  this  statute,  nor  that 
which  obviously  is  calculated  and  intended  to  reflect  injuriously  upon 
the  character  or  conduct  of  him  who  complains  or  is  mentioned  in  the 
writing.  And  not  only  may  the  precise  words  be  weighed  in  determin- 
ing the  question,  but  the  whole  context  of  the  writing,  and  its  evident 
spirit  and  tone,  as  they  ".display"  the  meaning  of  those  words,  may  be 
looked  to  by  the  court  and  jury. 

Inasmuch  as  the  act  does  not  include  "profane "language  in  its  descrip- 
tion of  the  offense,  except  as  it  may  be  embraced  in  the  other  terms  used 
by  congress,  and  since  in  the  common  understanding  the  word  "damned" 
is  called  "profanity,"  it  may  be  doubted  if  the  use  of  that  word  was  in- 
tended to  be  punished  always.  But  this  writer  says:  "You  can  order 
car  back,  and  be  damned."  In  connection  with  the  next  phrase, 
which  for  sake  of  decency  I  shall  not  quote,  although  they  have  no  de- 
pendence upon  each  other,  and  in  connection  with  the  whole  writing  in 
its  tone  and  spirit,  it  is  both  "indecent"  and  "scurrilous"  in  the  sense 
of  the  lexicographers,  as  well  as  the  common  understanding  of  its  use. 
The  next  phrase  above  refeiTed  to  is  so  vulgar  as  to  admit  of  no  doubt 
of  its  indecency,  and  the  writer  knew  it  to  be  so,  and  confessed  it  by 
the  use  of  only  an  initial  letter  for  the  most  offensive  word.  If  it  be 
only  "slang,"  still  it  is  of  that  coarse,  gross,  and  essentially  vulgar  kind 
that  it  cannot  be  placed  upon  a  postal-card  without  offending  all  sense 
of  decency,  even  among  tjie  commonest  and  coarsest  of  men,  and  the 
use  of  all  such  phrases  is  prohibited  by  this  new  act  of  congress.  Again, 
the  writer  says:  *SYou  are  sharp,  all  of  you  are  on  the  beat."  This, 
again,  may  be  "slang,"  but  it  is  calculated,  and  obviously  intended,  to 
reflect  injuriously  upon  the  character  and  conduct  of  the  addressee.  Fi- 
nally, he  says:  "Tell  that  Radical  to  send  my  book  back  as  he  agreed." 
To  those  familiar  with  the  bitterness  of  current  political  strife  and  its 
evolution  of  distasteful  epithets  there  will  be  no  doubt  that  this  one  was 
intended  for  opprobrium  of  a  severe  kind,  innocent  as  the  epithet  seems 
to  common  speech,  and  it  was  thought  by  the  writer  to  be  "defamatory" 
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unqeBtionably.  If  the  suhject-matter  of  this  writing  were  political,  hav* 
ing  in  view  the  almoet  unrestrained  license  in  the  use  of  defamatory  epi- 
thets in  political  writing  of  almost  every  kind,  except  the  very  highest 
grade,  and  the  fact  that  such  epithets,  which  in  the  banning  are  in* 
tended  to  denote  ignominy  and  turpitude,  become  in  the  progp^ess  of  po- 
litical conflict,  by  a  process  of  development,  badges  of  honor  and  dis- 
tinction, and  are  cheerfully  accepted  as  such,  I  should  say  that  this 
phrase  did  not  come  within  the  act  of  congress  and  was  blameless,  like 
"Abolitionist,"  "Black  Republican,**  "C3opperhead,»  "Carpet-Bagger,» 
"Scalawag,"  "Rebel  Democracy,"  "Confederate  Brigadier,"  "Bourbon," 
"Free  Trader,"  "Tariff  Robber,"  "Mugwump,"  and  the  like.  But  the. 
subject-matter  of  this  writing  is  the  return  of  a  patent  model  of  a  car  of 
some  kind  about  which  the  writer  was  angry  and  ugly  in  his  temper, 
and  about  which  he  writes  "indecently,"  "scurrUously,"and  with  evident 
purpose  to  defame  and  injuriously  reflect  upon  the  conduct  of  his  cor- 
respondent. The  commonplace  and  excessively  vulgar  style  of  the  writ- 
ing does  not  relieve  it  from  its  criminal  character  under  this  statute. 
One  can  be  commonplace,  and  even  vulgar,  without  being  indecent  and 
defamatory  in  the  legal  sense  of  the  statute,  as  one  may  be  either  of  these, 
or  otherwise  may  violate  the  statute,  without  being  commonplace  or 
vulgar.  That  which  shocks  the  ordinary  and  common  sense  of  men  as 
an  "indecency"  is  the  test,  as  it  is  also  with  the  other  descriptive  terms 
of  the  act.  Let  the  defendant  be  fined  $25,  and  imprisoned  until  the 
fine  and  costs  are  paid.     So  ordered. 

NoTB.  In  the  case  of  IT.  S.  v.  Olney,  (W.  D.  ITenn.,  at  Jaokson,  April  term,  1889,)  the 
defendant  wrote  upon  the  postal-card  as  follows,  viz.  i  "^Mr.  Editor:  I  thought  that 
you  was  publishing  a  paper  for  the  wheel,  but  I  see  nothing  but  rotten  Democracy.  I 
am  a  Republican,  and  a  wheeler,  and  you  can  take  your  paper  and  Democracy,  and  go 
to  heU  with  it. "  The  court  was  asked  by  the  district  attorney  to  charge  the  jury,  as  a 
matter  of  law,  that  the  writing  was  **  scurrilous, "  as  laid  in  the  indictment,  but  de- 
clined to  80  charge,  and  left  it  to  the  Jury  as  a  matter  of  fact  to  say  if  the  words  were 
**  scurrilous, "  upon  a  charge  substantially  conforming  to  the  foregoing  opinion,  and  the 
Jury  found  a  verdiot  of  guil^.~  [Rbpobtbb, 


MacDonald  v.  McLean. 

(CHreuU  Oourt,  8.  D,  CaUfiymia.    ^rch  26, 1889.) 

Patbkts  fob  Inventions— PATENTABttiTT—IToTBLTT-^omT  Maekino  Tool. 
Letters  patent  No.  834.125,  January  12, 1886,  to  Malcoiq  MacDonald,  are  for 
an  implement  for  marking  and  dressing  the  joints  of  cement  pavements  and 
surfaces,  having  on  its  face  a  Y-shaped  blade  with  concave  sides,  for  making 
the  indentation  or  Joint  and  convexing  its  sides,  and  laterally-con  caved  sur- 
faces  on  its  face  on  each  side  of  and  adjoining  the  blade,  and  continuing  the 
curvature  of  its  sides  for  convexing  the  edges  and  adjacent  surfaces  of  the 

Joint,  the  whole  face  being  convexed  in  the  direction  of  its  length,  and  a 
landle  and  shank  being  bolted  between  the  side  pieces  above  the  blade,  which 
U  also  clamped  between  them.  For  many  years  before  the  application  tools 
laterally  concave  and  longitudinally  convex  on  their  faces  were  in  general 
use,  and  produced,  in  substantially  the  same  way,  substantially  the  same  re- 
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BQltB.  Eeld  that,  thouffh  the  patented  implement  may  be  more  perfect  in 
lateral  concayity  and  longituainal  convexity,  and  consequently  do  better 
work,  the  patent  ia  void  for  want  of  novelty.   . 

In  Equity. 

Bill  by  Malcom  MacDonald  against  William  McLean,  for  the  infringe- 
ment of  letters  patent  No.  334,125,  issued  to  complainant  January  12, 
1886,  on  application  filed  August  26,  1885.     The  claims  are: 

"(1)  A  tool  or  implement  for  marking  and  dressing  the  joints  of  cement 
pavements  and  surfaces,  having  on  its  face  a  cutting  blade  or  rib  for  making 
the  indentation  or  joint,  and  laterally- concaved  surfaces  on  its  face  on  each 
side  of  and  adjoining  the  blade  or  rib  for  rounding  or  convexing  the  edges 
and  adjacent  surfaces  of  the  joint,  substantially  as  herein  described.  (2)  A 
tool  or  implement  for  marking  and  dressing  the  joints  of  cement  pavements 
and  surfaces,  having  on  its  face  a  Y-shaped  cutting  blade  or  rib  with  concave 
sides  for  making  the  indentation  or  joint  and  convexing  its  sides,  and  later* 
ally-concaved  surfaces  on  its  face  on  each  side  of  and  adjoining  the  blade  or 
rib,  and  continuing  the  curvature  of  its  sides,  for  rounding  or  convexing  the 
edges  and  adjacent  surfaces  of  the  joint,  substantially  as  herein  described. 
(8)  A  tool  or  implement  for  marking  and  dressing  the  joints  of  cement  pave- 
ments, having  a  rubbing  face  and  a  cutting  blade  or  rib  thereon  for  the  joints, 
the  face  and  rib  being  rounded  or  con  vexed  in  the  direction  of  its  length.  sub« 
stantially  as  described.  (4)  A  tool  or  implement  for  marking  and  dressing  the 
joints  of  cement  pavements  and  surfaces,  having  on  its  face  a  cutting  blade 
or  rib  with  concave  sides  for  making  the  indentation  or  joint  and  convexing 
its  sides,  and  laterally-concaved  surfaces  on  its  face  on  each  side  of  and  ad- 
joining the  blade  or  rib.  and  continuing  the  curvature  of  its  sides,  for  round- 
ing or  convexing  the  edges  and  adjacent  surfaces  of  the  joint,  the  whole  face 
of  the  implement,  including  the  blade  or  rib,  being  rounded  or  convexed  in 
the  direction  of  its  length,  substantially  as  herein  described.  (5)  A  tool  or 
implement  for  marking  and  dressing  the  joints  of  cement  pavements  and  sur- 
faces, consisting  of  the  angled  pieces,  a,  the  blade  or  rib,  B,  and  the  handled 
shank,  d,  both  blade  and  shank  being  clamped  between  the  angled  pieces, 
sabstantially  as  herein  described.  (6)  A  tool  or  implement  for  marking  and 
dressing  the  joints  of  cement  pavements  and  surfaces,  consisting  of  the  angled 
pieces,  a,  having  laterally-concaved  faces,  the  Y-shaped  blade  or  rib,  B,  clamped 
between  the  angled  pieces,  and  projecting  below  their  faces,  and  the  handled 
shank,  d,  clamped  between  said  pieces,  substantially  as  herein  described. 
(7)  A  tool  or  implement  for  marking  and  dressing  the  joints  of  cement  pave- 
ments and  surfaces,  consisting  of  the  angled  pieces,  a,  having  laterally-con- 
caved and  longitudinally-convexed  faces,  the  Y-shaped  curved  blade  or  rib,  B, 
having  concaved  sides,  and  clamped  between  the  pieces,  a,  and  the  handle,  D, 
and  the  shank,  d,  bolted  between  said  pieces,  substantially  as  described." 

Pmlayaon  &  Ftnlayson^  for  complainant. 

Graves  &  O^Mdoeny  and  Chapman  &  Hendricky  for  defendant. 

Boss,  J.  The  bill  in  this  case  is  founded  on  letters  patent  issued  to 
the  coniplainant  for  a  joint  marking  and  dressing  tool  for  cement  pave^ 
ments.  It  charges  infringement  by  defendant,  and  seeks  to  have  him 
enjoined  from  further  infringement,  as  well  as  to  recover  damages  for 
past  infringements.  Besides  denying  any  infringement,  the  defendant, 
in  his  answer,  for  the  purpose  of  avoiding  the  patent,  alleges:  First,  that 
the  complainant  was  not  the  original  inventor  of  any  material  or  sub- 
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stantial  part  of  the  tool  described  in  the  patent  and  bill,  but  that  the 
same  was  invented  by  one  Magner,  of  Oakland;  and,  secondly^  that  a  tool 
similar  to  complainant's  patented  tool  had  been  in  public  use,  and  on 
sale  in  the  open  market  in  the  state  of  California,  more  than  two  years 
before  complainant  made  his  application  for  a  patent;  that  said  tool  had 
been  for  more  than  two  years  before  said  application  publicly  manufact- 
ured and  sold  in  the  cities  of  San  Francisco,  Los  Angeles,  and  Oakland, 
and  was  publicly  used  in  said  cities  by  certain  persons  named  in  the  an- 
swer. Voluminous  testimony  was  taken,  and  a  large  number  of  exhibits 
introduced  in  evidence.  I  have  examined  the  testimony  and  exhibits 
with  care,  and  have  reached  the  conclusion  that  the  patent  is  invalid  for 
want  of  novelty.  No  useful  purpose  would  be  served  by  a  review  in  de- 
tail of  the  evidence.  It  is  suflSicient  to  state  the  grounds  of  my  decision. 
If  the  patent  is  valid,  I  have  no  doubt  from  the  evidence  that  the  de- 
fendant infringed;  but  I  think  the  evidence  clearly  shows  that  tools  sim- 
ilar to  complainant's  patented  tool  were  in  public  and  general  use  in  Cal- 
ifornia more  than  two  years  before  his  application  for  a  patent.  What 
ifi  claimed  by  the  complainant  as  patentable  is  the  lateral  concavity  and 
the  longitudinal  convexity  of  the  face  of  the  tool.  Now,  many  of  the 
numerous  tools  introduced  in  evidence,  and  which  are  shown  to  have 
been  in  general  use  in  the  trade  for  many  years  prior  to  complainant's 
application  for  a  patent,  are  made  upon  precisely  the  same  principle, 
and,  as  the  evidence  shows,  produce  in  substantially  the  same  way  sub- 
stantially the  same  results.  The  face  of  them  is  concave  laterally  and 
convex  longitudinally,  and  they  mark  or  joint  the  cement,  to  prevent 
cracking  in  the  process  of  drying,  and  round  or  dress  the  edges  to  pre- 
vent chipping,  just  as  complainant's  tool  does.  It  may  be  that  com- 
plainant's tool  attains  a  greater  degree  of  perfection  in  its  lateral  concav- 
ity and  longitudinal  convexity,  and  consequently  does  better  work  than 
any  of  the  others,  but  that  is  not  sufficient;  the  established  doctrine  .be- 
ing that  "a  change  only  in  form,  proportions,  or  d^ree,  the  substitution 
of  equivalents,  doing  substantially  the  same  thing  in  the  same  way  by 
substantially  the  same  means,  with  better  results,  is  not  such  invention 
as  will  sustain  a  patent."  Smith  v.  Nichols,  21  Wall.  119.  The  bill  must 
be  dismissed,  with  costs  to  defendant,  and  it  is  so  ordered. 


Moore  et  al.  v.  Hill  ei  aU 

{OvrcuU  Oourt,  W,  D   Tennessee,  January  5,  1889.) 

Shipping— The  Master— Sale  of  Damaged  Cargo. 

The  master  of  a  vessel  has  no  power  after  arrival  at  the  port  of  destination 
to  seU  that  part  of  the  cargo  which  has  been  damaged  by  fire  while  under 
way,  and  a  factor  who  sells,  as  his  agent,  while  ignorant  of  the  wrong-doing, 
and  applies  the  proceeds  to  the  payment  of  advances  made  to  the  master,  is 
liable  to  the  consignor  for  a  conversion  of  the  goods  to  his  own  use.  Per 
Jackson,  J.    Hammond,  J.  per  contra. 
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2.  Factors  ajxd  Brokbks— Sale  of  Goods  FRAUDULEiifTLT  Obtained— Con- 
version. 

If  one  having  the  custody  of  goods  for  carriage  fraudulently  appropriate 
thera  to  his  own  use  by  consigning  them  in  his  own  name  for  sale  to  a  factor 
who  maizes  advances  upon  them,  the  factor  is  liable  for  conversion  to  the 
rightful  owner  if  he  sell  ihem  and  retain  the  advances  out  of  the  proceeds, 
although  he  be  entirely  ignorant  of  any  want  of  title  in  his  customer,  and 
wholly  innocent  of  any  wrongful  intention  on  his  part.  Fer  Jackson,  J. 
Hammond,  J.,  per  contra. 

8.  Same. 

Cotton  shipped  by  a  vessel  for  transportation  partly  by  river  and  partly  by 
rail,  was  burned  en  route  on  the  river,  so  that  it  became  an  indistinguishable 
mass,  as  between  its  owners  and  shippers.  The  master,  on  arriving  at  the 
destination  of  the  vessel,  consigned  the  burnt  cotton  in  his  own  name,  with- 
out disclosing  the  facts,  and  acting  as  if  he  were  the  owner,  to  a  factor  for 
sale,  drawing  drafts  against  it  which  were  paid  by  the  factor  as  advances  on 
the  bill  of  lading,  in  the  innocent  belief  that  his  customer  was  the  rightful 
owner.  After  the  cotton  was  sold,  and  the  proceeds  collected  by  the  factor, 
but  before  the  credits  were  actually  entered  on  the  books,  the  rightful  owner  . 
gave  notice  that  he  owned  a  proportional  part  of  it,  and  demanded  the  pro- 
ceeds, which  being  refused,  he  brought  this  suit  for  conversion.  Held,  per 
Jackson,  J.,  that  the  factor  was  liable,  and  per  Hammond,  J.,  that  he  was  not.' 

At  Law. 

Metcalf  &  Walker^  for  plaintiffs. 
Hm  <&  Wilkeraonf  for  defendants. 
Before  Jackson  and  Hammond,  JJ. 

Jackson,  J.  This  suit  is  brought  to  recover  the  proceeds  of  a  certain 
lot  of  cotton  as  the  property  of  the  plaintiffs,  which  it  is  claimed  was 
wrongfully  converted  by  defendants  to  their  own  use.  There  is  no  con- 
troversy or  dispute  as  to  the  material  facts  of  the  case,  which  are  the  fol- 
lowing: In  December,  1885,  the  plaintiffs  were  the  consignees  and  own- 
ers of  79  bales  of  cotton,  which  were  shipped  to  them  from  points  on 
the  Tennessee  river  hear  Huntsville,  Ala.,  by  the  steam-boat  Myra,  to 
be  carried  to  Chattanooga,,  and  from  there  reshipped  by  way  of  the  Cin- 
cinnati Southern  Railroad  to  the  plaintiffs  at  Cincinnati,  where  they  re- 
sided and  did  business.  There  was  also  upon  the  steam-boat  on  this 
trip  another  small  lot  of  cotton  (about  18  bales)  in  addition  to  that  be- 
longing to  plaintiffs.  Before  the  Myra  reached  Chattanooga,  her  port 
of  destination,  so  far  as  plaintiffs'  cotton  was  concerned,  a  fire  occurred 
on  the  boat,  which  damaged  a  portion  of  her  cotton  cargo,  by  burning  off 
the  bagging,  obliterating  the  marks,  and  scorching  the  cotton  in  such  a 
way  as  to  render  it  diflBcult,  if  not  impossible,  to  separate  or  distinguish 
such  damaged  portion  as  between  the  plaintiffs  and  the  owners  or  con- 
signees of  the  small  lot.     On  the  arrival  of  the  Myra  at  Chattanooga, 


457.  Cotton  factors  who  exercise  unauthorized  control  over,  and  make  an  unauthorized 
diapoBition  of,  cotton  consigned  to  them,  become  liable  in  trover  for  its  conversion.  Gal- 
breath  V.  Epperson,  fTenn.)  1  S.  W.  Rep.  157.  Factors  who  receive  and  pay  for  stolen 
cattle,  not  knowing  that  they  are  stolen,  and  afterwards  sell  them,  are  liable  to  the 
purchaser  for  their  price,  on  their  being  reclaimed  by  the  true  owner.  Edgerton  v 
Michelfl,  (Wis.)  26  N.  W.  Rep.  748. 
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only  45  of  the  79  bales  consigned  to  plaintiffs  could  be  dearly  identified. 
These  45  bales  were,  by  warehousemen  at  Chattanooga,  duly  forwarded 
to  and  received  by  plaintifiis.  The  cotton  damaged  by  fire  and  water, 
embracing  84  bales  of  plalntifib'  cotton,  and  18  bales  belonging  to  other 
parties^  was  first  stored  in  a  common  mass  in  a  warehouse  at  Chatta- 
nooga, and  was  shortly  afterwards  shipped  by  6.  A.  Samuels,  the  mas- 
ter of  the  Myra,  to  the  defendants,  Hill,  Fontaine  &  Co.,  cotton  factors 
and  commission  merchants  at  Memphis,  Tenn.,  to  whom  said  Samuels 
ordered  the  railroad  bills  of  lading  for  said  52  damaged  bales.  On  the 
arrival  of  the  boat  at  Chattanooga  no  notice  was  given  plaintiffs  of  the 
fact  that  84  bales  of  their  cotton  were  damaged,  and  its  marks  obliterated; 
nor  were  they  informed  of  the  f&ct  that  it  had  been  stored  in  a  warehouse 
at  Chattanooga;  nor  were  they  asked  to  give  instructions  in  reference  to 
its  disposition.  They  had  no  knowledge  or  information  that  said  Sam- 
uels would  or  had  shipped  the  cotton  to  the  defendants,  and  never  con- 
sented to  his  so  doing.  In  making  this  shipment  of  said  52  damaged 
bales  of  cotton  to  the  defendants,  Samuels  took  the  bills  of  lading  there- 
for in  his  own  name,  and  in  forwarding  to  defendants  the  bills  of  lading 
for  the  same,  with  his  blank  indorsement  thereon,  he  did  not  disclose  to 
them  the  facts  in  connection  with  the  cotton.  He  made  the  consignment 
to  defendants  not  as  master  of  the  Myra,  or  in  any  agency  capacity,  but 
in  his  own  name,  as  the  owner  of  the  cotton.  The  defendants  were  en- 
tirely ignorant  of  the  plaintiffs'  interest  in  the  cotton,  nor  was  there  any- 
thmg  in  connection  with  the  shipment  to  lead  them  to  doubt  or  suspect 
that  Samuels  was  not  the  owner,  as  he  assumed  to  be  in  making  the  con- 
signment. In  a  letter  inclosing  the  bills  of  lading,  and  advising  the  de- 
fendants of  the  shipment,  Samuels  notified  them  that  he  had  drawn  cer- 
tain drafts  on  them  to  the  amount  of  $1 ,348.51 .  He,  however,  between 
the  5th  and  10th  of  December,  1885,  drew  drafts  on  defendants  to  the 
amount  of  $1,448.51,  which  were  duly  honored  and  paid  by  them  on 
and  between  said  dates.  The  cotton  was  received  by  defendants  at  Mem- 
phis on  or  about  December  12, 1885.  In  order  to  put  the  cotton  in  con- 
dition for  sale,  it  had  to  be  repacked,  and  in  the  repacking  it  made  or 
turned  out  only  48  bales,  which  the  defendants  thereafter  sold  for  account 
of  said  Samuels,  with  whom  defendants  opened  an  account  current  on 
their  books,  in  which  account  they  charged  said  Samuels  with  the  amount 
of  his  several  drafts  as  paid,  together  with  the  balance  of  interest  against 
him,  amounting  December?,  1886,  to  $1.0.20,  and  credited  him  with 
the  net  proceeds  arising  from  the  sales  of  the  cotton.  The  net  proceeds 
thus  realized  from  the  cotton  by  the  defendants,  with  the  dates  of  sales 
and  the  dates  of  credits  given  Samuels  therefor,  as  appears  from  a  state- 
ment furnished  by  defendants,  were  the  following,  viz.:     December  31, 

1885,  3  bales  cotton  sold,  net  proceeds,  $93.24,  credited  to  Samuels 
January  18, 1886;  December  31, 1885, 4  bales  cotton  sold,  net  proceeds, 
$121.22,  credited  to  Samuels  January  13,  1886;  January  2,  1886,  14 
bales  cotton  sold,  net  proceeds.  $489.76,  credited  to  Samuels  January  14, 

1886.  January  4, 1886, 4  bales  cotton  sold,  n^t  proceeds,  $115.99,  cred- 
ited to  Samuels  January  15, 1886;  January  4, 1886, 8  bales  cotton  sold, 
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net  proceeds,  8108.29,  credited  to  Samuels  January  16,  1886;  January 
13,  1886, 15  bales  cotton  sold,  net  proceeds,  $429.59,  credited  to  Sam- 
uels January  22,  1886;  January  14,  1886,  1  bale  cotton  sold,  net  pro- 
ceeds, $35.14,  credited  to  Samuisls  January  26, 1886;  January  15, 1886, 
3  bales  cotton  sold,  net  proceeds,  $85.24,  credited  to  Samuels  January 
26, 1886;  March  6,  1886,  1  bale  cotton  sold,  net  proceeds,  $26.60,  cred- 
ited to  Samuels  March  6,  1886.  The  plaintiffs,  under  date  of  January 
13,  1886,  wrote  the  defendants  as  follows: 

*^ Messrs.  Hill,  Fontaine  c6  Co.  Memphis,  Tenn. — ^Deab  Sirs:  We  learn 
that  84  bales  of  cotton  shipped  to  us  on  the  steam-boat  Myra,  and  which  were 
damaged  by  fire  and  water,  have  been  sent  to  you,  and  are  now  in  your  pos- 
session. We  beg  that  you  will  take  notice  that  we  hold  B.  L.  for  this  34  bales, 
and  that  the  cotton  was  wrongfully  diverted  without  our  consent  or  knowl- 
edge; and  that  we  shall  hold  you  accouutable  for  the  same." 

This  letter,  as  stated  by  one  of  the  defendants,  Mr.  Fontaine,  was  re- 
ceived on  the  14th  of  January,  1886.  The  defendants  failed  to  reply 
thereto,  and  it  was  followed,  early  in  February,  1886,  by  a  formal  demand 
upon  them  for  the  cotton  or  its  proceeds.  The  defendants  declined  to 
recognize  the  plaintiffs'  right  to  the  cotton  or  its  proceeds,  on  the  ground 
that  they  had  made  advances  to  Samuels  in  the  bona  fide  belief  that  he 
was  the  owner  of  the  cotton,  and  on  the  credit  of  the  bills  of  lading  which 
he  indorsed  to  them,  and  of  the  cotton  which  he  consigned  to  them;  that 
these  advances  to  Samuels  having  been  made  by  them  upon  the  security 
of  the  cotton  so  placed  in  their  hands,  and  before  they  had  any  notice 
or  knowledge  of  plaintiffs'  rights  in  or  to  the  cotton,  they  had  the  right 
to  retain  it  as  against  the  plaintiffs,  and  apply  the  proceeds  thereof  to 
reimburse  themselves  for  the  advances  so  made  said  Samuels.  It  appears 
from  the  foregoing  statement  that  up  to  January  14, 1886,  when  defend- 
ants received  plaintiffs'  letter  notifying  them  of  their  claim  to  the  cotton, 
only  $121.22  (being  proceeds  of  4  bales  cotton  sold  December  31, 1885) 
had  been  actually  credited  by  defendants  to  said  Samuels.  The  other 
credits  were  given  said  Samuels  on  and  after  the  14th  of  January,  1886. 
It  admits  of  no  question,  under  the  evidence,  that  plaintiffs'  34  bales  of 
damaged  cotton  went  into  the  defendants'  hands  in  the  mingled  lot  of  52 
bales  shipped  to  them  by  Samuels,  which,  upon  the  repacking,  made 
the  48  bales,  which  defendants  sold,  and  applied  the  proceeds  thereof  as 
above  stated;  and  the  plaintiffs  therefore  claim  of  the  defendants  such  pro- 
portion of  the  entire  proceeds  as  the  quantity  of  cotton  belonging  to  them 
bore  to  the  whole.  In  other  words,  they  claim  34-52  of  the  whole  pro- 
ceeds, being  $951.35,  with  interest. 

Under  the  foregoing  statement  of  facts  and  claims  of  the  respective 
parties,  the  single  legal  question  presented  for  consideration  and  decision 
is  whether  plaintiffs  are  entitled  to  recover  from  defendants  the  amount 
of  said  proceeds  arising  from  the  sale  of  their  share  or  proportion  of  said 
cotton.  The  plaintiffs'  right  to  recover  is  resisted  on  two  distinct  grounds: 
First,  it  is  insisted  on  behalf  of  defendants  that,  inasmuch  as  no  partic- 
ular 34  bales  could  be  selected  out  of  the  damaged  lot  of  cotton  on  its 
arrival  at  Chattanooga,  and  be  forwarded  to  plaintiffs  as  their  own  cotton, 
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Samuels,  fhe  master  of  the  Myra,  tinder  the  maritime  law  had  the  right, 
and  it  was  his  duty,  to  sell  the  injured  cargo;  that,  having  the  right  to 
sell  as  master  under  the  circumstances  surrounding  the  cotton,  Samuels 
had  the  right  to  select  the  defendants  as  cotton  factors  to  make  the  sale; 
that  he  had  also  authority  to  receive  or  collect  the  proceeds,  and  distrib- 
ute the  same  among  the  several  owners  of  the  cotton;  and  that,  having 
exercised  these  rights,  and  collected  the  money  for  the  cotton  sold,  his 
failure  to  pay  the  same-  over  to  the  rightful  owners  is  a  mere  breach  of 
his  authorized  agency,  and  a  matter  with  which  defendants  are  not  con- 
cerned, and  in  no  way  responsible.  This  position  is  rested  upon  the 
authority  of  Jordan  v.  Insurance  Oo.j  1  Story,  342.  The  Vdona,  3  Ware, 
139,  and  Miston  v.  Lordy  1  Blatchf.  354,  which  hold  that  in  cases  of 
calamity  or  unforeseen  and  unprovided  necessity  during  the  voyage  the 
law  clothes  the  master  with  the  authority  of  a  supercargo,  and  authorizes 
him  to  make  such  disposition  of  the  cargo  as  will  be  most  for  the  interest 
of  the  owners,  upon  whom  his  acts  done  under  such  circumstances,  and 
in  the  exercise  of  a  sound  discretion,  are  binding.  But  the  rule  laid 
down  in  those  cases  has  no  application  to  the  present.  The  Myra,  in 
respect  to  plaintiffs'  cotton,  had  completed  her  voyage  when  she  reached 
Chattanooga,  and  the  cotton  was  at  its  place  of  destination  so  far  as  con- 
cerned the  boat  and  her  master.  No  case  has  been  found  going  to  the 
extent  of  holding  that  the  inaster  may  sell  his  cargo  damaged  during  the 
voyage  after  the  vessel  and  cargo  have  reached  their  destination  and  the 
voj^age  is  completed,  and  the  owner  or  owners  of  the  damaged  cargo  can 
be  readily  reached,  or  easily  communicated  with  for  instructions.  The 
rule  announced  in  the  cases  relied  on  by  defendants'  counsel  rests  upon  a 
principle  of  necessity,  growing  out  of  accidents  or  calamities  occurring 
during  the  voyage  in  positions  or  places  where  the  master  cannot  com- 
municate with  or  receive  instructions  from  the  owner  of  the  cargo.  It  is 
doubtful  whether  it  can  or  should  be  applied  to  our  inland  navigation, 
where  the  means  of  communication  with  owners  or  consignees  of  cargoes 
are  easy  and  readily  accessible.  But  the  master's  authority  to  sell  either 
vessel  or  cargo  is  subject  to  wellrdefined  restrictions.  His  sale  is  only 
valid  when  made  in  good  faith  from  necessity,  which  must  arise  from  an 
impending  peril;  and  he  should  not  sell  in  any  case  without  first  giving 
notice  to  the  owner,  if  the  circumstances  admit  of  the  necessary  delay. 
"The  true  criterion  for  determining  the  occurrence  of  the  master's  au- 
thority to  sell  is  the  incjuiry  whether  the  owners  or  insurers,  when  they 
are  not  distant  from  the  scene  of  stranding,  can,  by  the  earliest  use  of 
the  ordinary  means  to  convey  intelligence,  be  informed  of  the  situation 
of  the  vessel  in  time  to  direct  the  master  before  she  will  probably  be  lost." 
Insurance  Co.  v.  The  Sarah  Ann^  13  Pet.  401.  In  this  case  it  is  also  held 
that  the  burden  of  proving  the  necessity  for  the  sale  by  the  master,  and 
his  good  faith  in  making  it,  rest  upon  the  person  claiming  under  such 
sale.  To  maintain  the  purchaser's  ownership  under  sale  by  the  master 
against  the  claim  of  the  original  owner  he  must  show  "that  the  necessity 
for  a  sale  had  arisen;  and  that  it  was  made  in  the  good  faith  and  sound 
discretion  of  the  master."    In  PUce  v.  Bolch,  38  Me.  302,  it  was  held  that 
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the  master  was  bound  to  notify  the  owners,' if  possible,  before  selling  the 
cargo;  and  in  the  case  of  7%e  Joshua  Barker^  Abb.  Adm.  215,  the  same 
rule  was  announced.  In  this  last  case,  a  vessel  having  on  board  a  cargo  of 
flour  for  transportation,  capsized  at  her  wharf  before  sailing,  and  the  cargo 
was  much  damaged.  The  carriers  might  easily  have  sought  instructions 
from  the  owners  of  the  cargo  by  telegraph,  or  by  sending  a  special  mes- 
senger, who  could  have  returned  within  24  hours;  but  they  neglected  to 
do  so,  and  sold  the  cargo  upon  their  own  authority,  at  auction.  It  was 
held  that  the  sale  of  the  flour,  under  those  circumstances,  was  an  unlaw- 
ful conversion  by  the  carrier. 

Now,  testing  the  authority  of  the  master  in  the  present  case  by  these 
qualifications  or  restrictions  upon  the  general  rule  relied  on  by  counsel 
for  defendants,  it  is  very  clear  that  Samuels,  the  master  of  the  Myra,  had 
no  right,  and  was  under  no  duty,  to  sell  the  plaintiffs'  damaged  cotton. 
No  peril  was  impending  over  that  cotton  after  its  arrival  at  Chattanooga, 
and  after  it  was  there  stored  in  the  warehouse.  The  master  could  readily 
have  communicated  with,  and  received  instructions  from,  the  plaintiffs 
at  Cincinnati.  There  was  no  probability  of  the  cotton  being  lost  or  ren- 
dered worthless  by  the  delay  that  might  ensue  from  the  master's  commu- 
nicating with  and  receiving  instructions  from  the  plaintiffs  by  the  ordi- 
nary means  of  conveying  intelligence.  There  was  no  difficulty  or  dan- 
ger of  loss  in  storing  the  damaged  cotton  for  account  of  the  several  own^ 
ers,  and  notifying  them  of  its  situation  and  condition;  and  lastly,  the 
master's  conduct  in  the  transaction  was  clearly  wanting  in  that  good  faith 
which  is  essential  to  the  exercise  of  his  authority  to  sell  in  order  to  di- 
vest the  title  of  the  rightful  or  original  owner.  The  facts  of  the  case  do 
not  sustain  the  proposition  that  Samuels,  by  virtue  of  his  position  as  mas^ 
ter,  had  authority  to  sell  plaintiffs'  cotton.  On  the  contrary,  they  estab- 
lish that  his  shipment  of  the  cotton  to  defendants  for  sale  was  without 
necessity,  and  that  in  so  dealing  with  it  he  was  acting  tortiously  and 
wrongfully,  with  the  fraudulent  intent  and  purpose  of  converting  the  pro- 
ceeds to  his  own  use.  But,  aside  from  this,  it  clearly  appears  that  he 
did  not  undertake  to  sell  the  cotton  in  the  exercise  of  any  agency  author- 
ity; nor  did  defendants  deal  with  him  as  master,  or  in  any  other  capac- 
ity than  as  owner  of  the  cotton.  They  received  the  shipment  from  Sam- 
uels as  owner,  advanced  him  money  on  the  cotton  in  his  own  name  and 
right,  and  opened  an  account  with  him  individually  as  the  owner  of  the 
consignment,  and  undertook  to  account  to  him,  and  him  alone,  for  the 
proceeds  arising  from  the  sale  of  the  cotton.  It  is  not  claimed  or  pre- 
tended that  defendants  were  deceived  or  misled  by  any  representations 
made  by  Samuels  touching  his  exercise  of  an  express  or  implied  au- 
thority to  sell  the  cotton  by  virtue  of  his  position  as  master,  and  from 
the  necessity  of  the  case.  On  the  contrary,  it  is  distinctly  stated  by  Mr. 
Fontaine  that  the  defendants  had  no  knowledge,  notice,  or  information 
when  they  received  the  cotton,  and  niade  Samuels  advances  on  it  by  pay- 
ing his  drafts  drawn  on  them,  that  said  Samuels  had  or  bore  any  agency 
reLation  to  or  connection  with  the  cotton;  that  the  defendants  supposed 
he  was  the  real  owner,  and  dealt  with  him  as  such.     Under  these  cir- 
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cumstances  the  question  of  Samuels'  apparent  or  abused  powers  and  au- 
thority as  master  cuts  no  figure  in  the  case,  and  furnishes  no  ground  of 
defense  to  the  plaintiffs'  right  to  follow  their  cotton  or  its  proceeds  into 
the  hands  of  the  defendants.  Again,  it  is  well  settled  that  a  factor  or 
agent  who  has  power  or  authority  to  sell  the  property  of  his  principal 
has  no  power  to  affect  the  property  by  tortiously  pledging  it  as  a  secu- 
rity for  a  debt  of  his  own,  and  it  is  of  no  consequence  that  the  pledgee  is 
ignorant  of  the  agents  or  factors  not  being  the  owner.  When  goods  are 
so  pledged  or  disposed  of,  the  principal  may  recover  Ihem  back  by  an 
action  of  trover  against  the  pawnee,  without  tendering  him  the  sum  for 
which  the  goods  were  pledged.  Warner  v.  Martin^  11  How.  224,  and 
cases  cited,  and  Bank  v.  Trenhdm^  12  Heisk.  520,  and  cases  cited.  It 
has  not  been,  nor  could  it  be  properly,  claimed  that  Samuels'  position  as 
a  common  carrier  of  the  cotton,  constituting  him  an  ordinary  bailee  for 
hire,  (assuming  that  he  was  the  owner  of  the  Myra,)  gave  him  any  au- 
thority to  sell  or  pledge  the  plaintiffs'  property.  In  his  capacity  as  car- 
rier his  duty  was  to  carry  the  cotton  to  and  deliver  it  at  Chattanooga. 
"Such  possession  by  a  carrier  of  goods  is  not  even  prima  fade  evidence 
of  any  ownership,  or  of  any  general  authority  over  the  goods,  except  such 
as  is  strictly  incident  to,  and  limited  by,  his  duties  as  carrier;  and 
third  persons  dealing  with  him  in  reference  to  the  goods  do  so  at  their 
peril."  The  T.  A.  Goddard,  12  Fed.  Rep.  182,  and  cases  cited.  After 
the  cotton  arrived  at  Chattanooga,  Samuels  had  no  power  or  authority, 
either  under  the  maritime  or  common  law,  to  reship  it  to  defendants, 
and  procure  advances  upon  it  for  his  own  account.  It  follows,  there- 
fore, that  in  no  view  which  can  be  taken  of  Samuels'  connection  with  or 
relation  to  the  cotton  in  question  can  his  action  in  consigning  the  same  to 
defendants,  and  obtaining  advances  thereon  for  his  own  use  and  benefit, 
confer  upon  the  defendants  any  right  to  the  cotton  or  its  proceeds  as 
against  the  true  owners.  In  thus  dealing  with  the  cotton,  Samuels  was 
in  no  sense,  and  under  no  law,  acting  as  plaintiffs'  agent,  so  as  to  require 
them  to  look  to  him,  rather  than  to  defendants,  for  the  proceeds  of  their 
property. 

The  next  ground  of  defense  assumed,  and  the  one  most  earnestly  in- 
sisted upon  by  counsel  for  defendants,  is  that  defendants  acted  in  the 
transaction  merely  as  cotton  factors  or  agents  to  sell;  that  the  money 
which  they  paid  to  or  for  Samuels  on  his  drafts  before  receiving  the  cot- 
ton should  be  r^arded  as  merely  turning  over  to  him,  in  advance,  the 
proceeds  of  its  future  sale;  and  that  in  thus  dealing  with  Samuels  and 
the  cotton  they  acted  in  good  faith,  under  the  belief  that  he  was  the  real 
owner  of  the  property,  and  in  ignorance  of  the  plaintiffs'  rights.  It  is 
urged  that,  under  such  circumstances  and  conditions,  however  wrongful 
and  unauthorized  the  conduct  of  Samuels  may  have  been,  they  are 
brought  within  the  principle,  and  are  entitled  to  the  protection  of,  the 
rule  laid  down  in  the  case  of  Roach  v.  Turk^  9  Heisk.  708-719,  where 
it  was  held  that  "the  mere  act  of  selling  goods  obtained  from  an  unau- 
thorized agent,  with  no  knowledge  of  the  principal's  title,  will  not  render 
a  factor  liable  for  a  conversion."    That  "to  make  the  factor  liable,  a  de- 
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mand  must  be  made  while  the  goods  or  their  proceeds  are  in  his  hands; 
or  notice  of  the  owner's  title,  or  want  of  title  in  the  party  from  whom 
they  are  received,  must  be  brought  home  to  him,  and  thus  fix  upon  him 
a  wrongful  assertion  of  dominion  over  them  in  defiance  of  the  owner's 
right."  This  decision  overruled  the  previous  case  of  Taylor  v.  Pope^  5 
Cold.  418,  which  had  announced  a  directly  contrary  doctrine.  IxiBoach 
V.  Turkiba  facts  were  briefly  these:  Turk  &  Hawkins  sent  three  bales  of 
cotton  to  one  Moseby,  a  shipping  agent  at  Commerce  Landing  on  the 
Mississippi  river,  to  be  shipped  to  A.  J.  Roach  &  Co.,  commission  mer* 
chants  at  Memphis.  Moseby  was  absent  when  the  cotton  arrived  at  said 
landing,  and  it  was  delivered  to  his  derk,  J.  W.  Ware,  with  the  owner's 
directions  as  to  its  shipment.  Instead  of  shipping  the  cotton  as  directed 
for  account  of  Turk  &  Hawkins,  Ware  forwarded  the  cotton  to  Roach  & 
Co.,  in  his  own  name,  and  as  his  own  property,  with  directions  to  hold 
it  until  further  orders.  A  few  days  after  the  cotton  was  Teceived  by 
Roach  &  Co.,  Ware  came  to  Memphis,  and  directed  them  to  sell  the  cot* 
ton,  which  they  did;  and  Ware  having  identified  himself  as  the  party 
who  had  made  the  shipment  to  them.  Roach  &  Co.  paid  over  to  him  the 
proceeds  of  the  cotton.  Ware  soon  after  absconded.  A  short  time  aft- 
erwards, Turk,  one  of  the  owners,  came  to  Memphis,  called  upon  Roach 
&  Co.,  inquired  about  the  cotton,  and  ascertained  that  it  had  been  sold 
as  aforesud,  and  that  the  proceeds  had  been  paid  over  to  Ware.  Turk 
thereupon  demanded  the  proceeds  of  the  cotton  from  Roach  &  Co.  .They 
refused  to  comply  with  the  demand,  and  Turk  &  Hawkins  then  brought 
suit  against  them  for  the  same,  and  it  was  held  that  they  were  not  en- 
titled to  recover;  the  ground  of  this  holding  being  that  Roach  &  Co.,  in 
receiving  and  selling  the  cotton,  and  in  paying  over  the  proceeds  to 
Ware,  from  whom  they  received  the  cotton,  acted  merely  as  sale  agents; 
that,  having  so  acted  in  good  faith,  and  paid  over  the  proceeds  before 
any  demand  was  made  upon  them  by  the  true  owners,  or  any  notice  of 
their  rights,  the  factors  were  not  guilty  of  a  conversion  of  the  cotton,  and 
could  not  therefore  be  held  liable  to  the  owners  for  its  proceeds.  It  is  a 
matter  of  grave  doubt  whether  this  case  can  be  reconciled  with  the  great 
current  of  authority  on  the  point  involved  and  decided;  but,  without 
pausing  to  consider  that  question,  we  are  clearly  of  the  opinion  that  the 
rule  laid  down  in  Boach  v.  Turky  if  recognized  and  adhered  to  at  all, 
should,  in  its  application,  be  limited  and  confined  strictly  to  the  precise 
point  decided  therein,  which  was  simply  this:  That  a  factor  who  in 
good  faith  executed  for  one  who  is  not  the  owner  a  mere  agency  to  sell 
goods,  and  who  turns  over  the  proceeds  of  such  sales  to  the  wrong-doer 
before  any  demand  is  made  upon  him  by  the  true  owner,  or  before  re- 
ceiving notice  of  the  owner's  rights,  is  not  liable  for  a  conversion  of  the 
goods.  In  thus  limiting  that  decision  it  does  not  cover  or  control  the 
present  case,  which,  in  several  material  respects,  is  clearly  distinguish- 
able from  it.  The  defendants  in  this  case  were  not  simply  factors  exe- 
cuting a  mere  agency  in  selling  the  cotton  and  paying  over  the  proceeds 
before  notice  of  plaintiffs'  rights.  In  the  transaction  they  occupied  and 
sustained  towards  Samuels  the  dual  character  of  creditors  and  factors. 
v.38p.no.4— 22 
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They  loaned  or  advanced  their  own  funds  to  Samuels,  thereby  becoming 
his  creditors.  It  is  true,  they  did  this  upon  the  faith  of  the  cotton  which 
he  consigned  them;  but  in  making  these  advances  they  acquired  no  valid 
title  to,  or  lien  upon,  the  cotton  as  against  the  plaintiffs.  This  is  con- 
ceded in  Roach  v.  Turk^  and  admits  of  no  question.  Having  made  such 
advances,  and  constituted  themselves  creditors  of  Samuels,  they  receive 
the  cotton,  and  assume  the  right  to  sell  it  as  his  factors  for  their  own  re- 
imbursement. While  the  proceeds  of  the  cotton  are  still  in  their  own 
hands  they  receive  notice  of  plaintiffs'  rights.  They  receive  this  notice 
before  Samuels  is  actually  credited  with  the  proceeds,  except  to  the  ex- 
tent of  $121.22.  But  whether  the  entire  proceeds  were  actually  cred- 
ited to  Samuels  before  or  after  receiving  notice  of  plaintiffs'  rights  is  not 
material.  The  fact  remains  in  either  case  that  the  proceeds  of  the  cotton 
were  in  defendants'  hands  as  creditors  or  factors,  or  in  both  capacities, 
when  they  were  notified  of  plaintiffs'  title  to  the  cofton,  and  their  right 
to  the  proceeds. «  The  defendants  claimed  the  right  to  hold  these  pro- 
ceeds, and  apply  them  towards  the  repayment  of  their  advances  previ- 
ously made  to  Samuels.  They  were  entitled  to  do  this  if,  when  they 
made  such  advances,  they  acquired  any  title  to  or  lien  upon  the  cotton 
as  against  the  plaintiffs.  But  it  is  too  clear  for  argument  or  the  citation 
of  authorities  in  its  support  that  they  acquired  no  title  to  or  lien  upon 
the  cotton  as  against  the  real  owners,  and  that  they  could  not  have  held 
the  CQtton  against  the  demand  of  the  plaintiffs  if  such  demand  had  been 
made  before  the  same  was  sold.  Upon  what  principle  can  defendants 
assert  or  maintain  a  right  to  the  proceeds  superior  to  what  they  could 
have  lawfully  claimed  over  or  against  the  cotton  itself?  Did  their  sale 
of  the  cotton,  which  was  a  wrongful  act  so  far  as  plaintiffs'  rights  were 
concerned,  whether  it  amounted  to  a  conversion  or  not,  enlarge  their 
rights,  or  put  them  in  any  better  position  in  respect  to  the  proceeds  of 
such  sale  than  they,  occupied  while  holding  the  cotton  itself? 

We  are  called  upon  to  hold  that  defendants'  creditor  relation  to  Sam- 
uels entitled  them,  as  factors,  to  retain  the  proceeds  of  cotton  belonging 
to  plaintiffs,  and  apply  such  proceeds  to  their  own  reimbursement  for 
advances  previously  made  to  the  fraudulent  wrong-doer.  In  other  words, 
the  proposition  comes  to  this:  that  because  defendants  became  creditors 
of  Samuels  on  the  faith  of  his  being  the  owner  of  the  cotton,  they  should 
now,  after  notice  that  plaintiffs  are  and  were  then  the  rightful  owners,  be 
allowed  to  apply  the  proceeds,  which  justly  and  equitably  belong  to  plain- 
tiffs, to  the  payment  of  Samuels'  debt.  If  Roach  v.  Thirk  was  ever  meant 
to  assert  or  lay  down  such  doctrine,  its  authority  would  neither  be  recog- 
nized nor  followed  by  this  court.  When  notice  of  plaintiffs'  rights  reached 
defendants  they  had  then  and  thereafter  received  into  their  hands  the 
proceeds  arising  from  the  sale  of  plaintiffs'  property.  They  cannot  hold 
these  proceeds  against  the  rightful  claim  and  demand  of  the  plaintiffs, 
no  matter  what  their  transactions  with  or  relations  to  Samuels  may  have 
been.  Samuels,  as  a  tortious  wrong-doer,  could  confer  upon  defendants 
no  right  to  the  cotton  or  its  proceeds  as  against  the  real  owners,  and  when 
the  plaintiffs'  notice  found  the  proceeds  of  the  cotton  in  the  hands  of  de- 
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fendants,  they  thei)  fixed  against  defendants  a  liability  to  account  to  them 
for  the  same.  The  present  case  is  not,  in  principle,  distinguishable  from 
that  of  Bank  v.  Trenkdm,  12  Heisk.  520-525,  in  which  the  factors  in 
possession,  with  authority  to  sell,  effected  a  loan  from  the  bank  for 
their  own  account,  and  pledged  the  goods  as  security  for  its  repayment. 
The  bank  supposed  the  factors  were  the  owners  of  the  goods,  took  pos- 
session of  them,  and  subsequently  sold  the  samo,  and  applied  the  pro- 
ceeds towards  the  payment  of  the  amount  due  it  by  the  factors.  The 
real  owners  sued  the  bank  for  such  proceeds,  and  recovered;  the  court 
holding  that  the  act  of  the  factors  in  thus  dealing  with  the  goods  was  a 
conversion  on  their  partj  that  the  bank  was  likewise  guilty  of  a  conver- 
sion when  it  took  possession  and  assumed  control  of  the  goods,  although 
ignorant  of  the  true  owners'  rights;  and  that  the  bank  could  not  retain 
the  proceeds  of  the  goods  as  against  the  owners.  In  that  case  it  was 
urged  that  no  action  for  a  conversion  could  be  maintained  against  the 
bank  without  a  demand  being  made  for  the  goods,  but  the  court  said: 
"The  propert}'  having  been  sold  by  the  bank  before  the  action,  no  de- 
mand was  necessary.  The  authorities,  we  think,  will  show  that  a  de- 
mand of  possession,  and  a  refusal,  as  evidence  of  a  conversion,  are  re- 
quired only  in  those  cases  where  the  possession  was  rightfully  acquired, 
and  not  where  the  act  of  taking  possession  was  itself  a  conversion;"  cit- 
ing several  Tennessee  authorities.  If  the  act  of  the  bank  in  taking  pos- 
session of  the  goods  in  that  case  was  ofitself  a  conversion  as  against  the 
true  owpers,  how  can  it  be  said  that  the  act  of  the  defendants  in  taking 
possession  of  the  cotton  in  question  and  asserting  the  right  to  sell  it  for 
the  purpose  of  reimbursing  themselves,  was  not  likewise  a  conversion  as 
against  the  plaintiffs?  In  this  case,  as  in  that,  the  possession  of  the 
goods  was  not  rightfully  acquired,  and  the  control  which  was  assumed 
of  and  over  the  property  was  inconsistent  with  the  rights  of  the  owner, 
and  constituted  a  conversion.  Can  we  properly  apply  one  rule  of  law  to 
banks  in  such  cases,  and  a  different  rule  to  cotton  factors  and  commis-^ 
sion  merchants?  If  so,  upon  what  principle?  It  was  also  argued  in  that 
case  that,  as  the  factors  were  empowered  to  sell,  and  the  bank  sold  by 
their  direction,  and  paid  the  proceeds  on  their  debt,  the  result  of  the 
transaction  was  the  same  thing  as  if  the  factors  had  themselves  sold  and 
received  the  money;  but  the  court  declined  to  recognize  the  correctness 
of  this  position,  which  is  practically  the  same  as  that  argued  in  behalf 
of  defendants  in  the  present  case,  when  it  is  suggested  that  the  funds 
which  they  loaned  Samuels  before  the  cotton  was  received,  should  be  re- 
garded as  the  proceeds  of  the  cotton  turned  over  to  him  in  advance,  so 
as  to  bring  the  case  within  the  rule  laid  down  in  Roach  v.  Turk;  but 
this  suggestion  is  not  well  founded.  The  defendants  advanced  their 
own  funds,  on  which  they  charged  Samiuels  interest.  After  selling  the 
cotton,  they  seek  to  retain  the  proceeds  as  against  the  owner,  and  apply 
the  same  towards  what  they  had  so  loaned  Samuels.  The  case  of  Roach 
V.  Twrk  does  not  sustain  their  claims,  nor  is  it  supported  by  either  prin- 
ciple or  authority.  On  the  contrary,  the  principle  announced  in  Bank 
v.  Trenhdm,  12  Heisk.  520,  and  Warner  v.  MaHin^  11  How.  224-227, 
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and  numerous  other  authorities  that  could  be  cited  if  necessary,  clearly 
establish  plaintiffs'  right  to  recover  the  proceeds  of  their  cotton  in  the 
hands  of  the  defendants: 

It  is  proper  to  state  in  conclusion  that  neither  the  facts  of  the  case, 
nor  the  law  applicable  thereto,  (and  which  must  control  the  rights  of 
the  parties,)  in  any  way  either  involves  or  implies  any  want  of  personal 
or  commercial  integrity  on  the  part  of  the  defendants.  They  have  sim- 
ply labored  under  a  misapprehension  of  the  legal  principles  which  gov- 
ern the  rights  of  themselves  and  the  plaintiffs;  but  there  is  nothing  in 
their  conduct  which  in  the  least  impairs  or  reflects  upon  their  high  mer- 
cantile character.  The  plaintiffs  are  entitled  to  recover  of  the  defend- 
ants the  sum  of  $951.85,  with  interest  since  February  1,  1886,  together 
with  the  costs  of  this  suit;  for  which  judgment  is  accordingly  awarded. 

Hammond,  J.,  (dissenting.)  With  much  hesitation,  and  a  genuine  diffi- 
dence growing  out  of  my  own  doubts  as  well  as  out  of  my  thorough  con- 
fidence in  the  opinions  of  the  learned  circuit  judge,  I  announce  a  disa- 
greeineut  with  the  foregoing  judgment,  and  my  conclusion  that  the  case 
should  be  decided  for  the  defendants.  This  disagreement  relates  some- 
what to  the  facts  as  well  as  to  the  law  of  the  case.  Not  that  the  substan- 
tial facts  have  not  been  most  accurately  stated  by  the  circuit  judge,  but 
I  disagree  as  to  some  of  the  inferences  of  fact  made  by  him,  as  will  ap- 
pear presently.  It  may  be  that  the  plaintiffs  are  entitled  to  judgment  in 
any  view  that  may  be  taken  of  the  facts  of  this  case;  but,  if  so,  it  can 
only  be,  in  my  conception  of  the  law,  upon  the  broad  and  bold  ground 
of  Hoffman  v,  Oarow^  20  Wend.  21,  22  Wend.  285,  and  not  upon  any 
other  ground  whatever.  Certainly  are  they  not  to  be  made  liable,  I  sug- 
gest, by  the  artificial  construction  of  any  dual  relation  that  the  defend- 
ants bore  to  Samuels,  whereby  they  became,  on  the  one  hand,  mere  agents 
to  sell  goods,  and  on  the  other,  brokers,  money  lenders,  pawnees,  pledgees, 
or  some  like  relation,  by  whatever  name  designated,  with  the  necessary 
relation  of  creditor  and  debtor  antecedently  created  in  order  to  bring 
them  within  the  liability  for  which  it  is  suggested  they  must  be  held, 
upon  the  cases  which  have  been  cited.  It  is  quite  true  they  were  cred- 
itor and  debtor  in  a  broad  sense,  and  in  every  sense  of  liability  inter  sese; 
but  not,  I  should  think,  as  to  third  parties,  did  they  hold  that  relation 
in  the  sense  that  the  defendants  were  creditors  appropriating  this  prop- 
erty to  the  payment  of  their  debt,  either  by  reason  of  a  lien  upon  it  or 
because  of  any  supposed  right  to  do  that  thing,  arising  out  of  any  claim 
by  contract,  express  or  implied,  or  because  of  any  supposed  authority 
whatever.  They  were,  indeed,  mere  agents  to  sell,  just  as  much  as  auc- 
tioneers or  brokers  would  be;  and  particularly  so  in  this  aCse,  which  was 
an  isolated  transaction,  disconnected  with  any  other,  and  wholly  incon- 
sistent with  the  notion  that  the  cotton  was  pawned  or  pledged  to  secure 
a  debt  either  antecedent  or  concurrent, — certainly  not  an  antecedent  or 
pre-existing  debt;  and  I  quite  disagree  with  all  the  inferences  of  factor 
reasoning  upon  the  facts  by  which  the  presiding  judge  establishes  any 
other  relation  for  them  than  that  of  agents  to  sell  the  cotton. 
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The  pivotal  inference  of  fact  with  which  I  disagree  is  that  the  defend- 
ants lent  Samuels  the  money  advanced  •* before  the  cotton  was  received," 
and  asserted  "the  right  to  sell  it  for  the  purpose  of  leimbursing  them- 
selves.'* The  cotton  was  shipped  to  them  on  December  2d,  and  they 
were  in  possession  of  the  bill  of  lading  before  the  advancements  were 
made,  though  the  cotton  did  not  arrive  until  a  few  days  afterwards.  The 
contract  of  the  defendants  was  to  sell  the  cotton  as  commission  merchants, 
and  pay  over  the  proceeds,  according  to  the  usages  of  trade,  less  commis- 
sions and  other  charges  for  storage,  insurance,  and  the  like;  and  that  of 
Samuels  was  to  pay  those  charges,  and  not  to  withdraw  the  commission 
of  agency  to  sell  until  those  charges  were  satisfied,  including  any  advances 
that  might  be  made,  and  these  stood  on  precisely  the  same  ground,  in  a 
case  like  this,  as  the  other  charges.  Any  bare  agent  to  sell,  like  an  auc- 
tioneer, factor,  or  broker,  may  and  must  put  the  property  in  a  salable 
condition,  according  to  the  usages  of  the  trade,  just  as  these  defendants 
did,  and  he  may  likewise  make  advances  upon  it  as  an  incident  of  a  bare 
agency  to  sell  only;  and  he  does  not  thereby  become,  I  should  say,  a 
creditor  with  an  antecedent  debt  for  which  the  property  is  pledged  in  any 
sense  whatever,  but  remains  an  auctioneer,  or  broker,  or  other  like  mere 
agent  to  sell,  and  stands,  in  relation  to  third  parties,  precisely  as  if  he 
had  paid  over  the  proceeds  after,  instead  of  in  advance  of,  the  sale.  And 
I  take  it  that  an  auctioneer  who  advances  one-half  the  value  of  the  goods, 
and  after  the  sale  pays  over  the  other  half,  would  occupy  no  different  re- 
lation, or  stand  in  no  different  attitude,  in  a  case  like  this,  towards  the 
rightful  owner  or  other  third  party,  as  to  either  half,  than  that  which  he 
bore  as  to  the  other  half*  Nor  can  this  be  at  all  changed  by  calling  the 
mere  agent  to  sell  a  factor  or  commission  merchant.  It  is  very  true  that 
this  class  of  agents  sometimes  do  so  enlarge  their  dealings  that  they  get 
away  from  the  bare  agency  to  sell,  and  become  in  fact  money-lending 
creditors,  with  depocited  securities  and  accompanying  liens,  such  as  mort- 
gagees, pledgees,  pawnbrokers,  bankers  even,  and  the  like;  and  it  is 
often  difficult  to  define  their  exact  relation  growing  out  of  the  complicated 
and  multifarious  conditions  that  surround  their  transactions;  this  being 
especially  so  in  the  cotton  trade,  as  we  know  it  in  this  region,  where  the 
Bo-called  "factor"  or  "commission  merchant,"  through  his  banking  ope- 
rations and  outside  dealings,  becomes  a  very  curious  sort  of  trader,  and 
is  sometimes  in  the  last  analysis  probably  only  a  cotton  planter  dealing 
with  himself,  notwithstanding  his  delusions  and  those  of  others  upon  this 
subject.  These  complications  are  well  illustrated  in  the  cases  of  Allen  v. 
5anJfc,  120  U.  S.  20,  7  Sup.  Ct.  Rep.  460,  and  Bank  V.  Treiihdm,  12 
Heisk.  520,  cited  by  the  presiding  judge. 

But  we  must  be  careful  not  to  assimilate  a  simple  transaction  like  that 
shown  by  the  proof  in  this  case — of  one  employed  to  sell  an  isolated  and 
particular  lot  of  damaged  goods — to  the  complicated  transactions  like  those 
found  in  the  cases  just  mentioned,  merely  because  the  agent  so  employed 
has  exercised  the  common  privilege  belonging  to  auctioneers  and  brokers 
for  sale,  of  advancing  the  price  of  the  goods.  It  is  an  unnecessary  implica- 
tion from  the  simple  fact  of  the  advance  of  the  proceeds  before  the  sale  that 
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the  defendants  became  aught  else  than  mere  agents  to  sell  this  cotton. 
They  did  charge  what  they  call  in  their  account  "interest,"  it  is  true,  but 
they  may  as  well  have  called  it  "commissions  for  advancing,"  or  "  commis- 
sions for  selling,"  or  have  added  it  to  those  charges;  but  it  does  not  seem  to 
me  to  materiaUy  alter  the  transaction  in  its  legal  aspects,  that  they  called 
it  "interest."  It  is  not  their  state  of  mind  as  to  the  relation  they  bore  to 
Samuels,  or  their  misconceptions  of  the  transaction,  with  which  we  are 
dealing,  but  its  true  legal  character. ,  In  my  view,  they  were  simple 
agents  to  seU  this  particular  lot  of  cotton,  employed  by  a  thief,  if  you 
choose  to  ignore  the  relation  of  carrier  to  the  goods,  and  to  put  the  case 
most  strongly  against  the  defendants,  to  whom  they  paid  over  the  pro- 
ceeds in  ignorance  of  the  theft  or  the  rights  of  the  true  owner.  And  the 
fact  that  they  paid  the  estimated  proceeds  before  the  sale,  and  kept  their 
books  so  that  it  appeared  to  be  a  debt  which  they  did  not  liquidate  by 
actual  credits  on  the  page  of  accounts  until  after  notice  from  the  real 
owner,  although  they  previously  and  actually  had  the  money  in  hand, 
cannot  increase  or.  materially  change  the  legal  character  of  their  relation 
to  the  transaction.  All  but  four  bales  at  most,  and  possibly  all  but  one 
bale,  of  this  cotton  were  in  fact  sold  before  the  notice,  as  I  understand 
the  facta,  and  the  price  collected,  but  in  the  process  of  the  book-keeping 
the  credits  were  not,  some  of  them,  made  till  afterwards,  as  the  circuit 
judge  states.  But  I  disagree  as  to  the  inferences  drawn  from  these  cir- 
cumstances to  alter  the  defendants'  relation  to  the  transaction  in  any  way 
from  that  which  I  have  described.  Indeed,  it  seems  to  me,  that  all  the 
cases  cited  of  a  factor's  tortious  or  unauthorized  dealings  with  goods 
placed. in  his  hands  for  sale  by  the  rightful  owner  are  somewhat  beside 
this  case,  and  that  it  is  a  mistake,  and,  in  one  sense,  a  distortion  of  the 
facts  we  have  here,  where  the  goods  were  placed  in  the  factor's  hands  by 
one  not  the  owner,  to  liken  them  to  the  other  cases,  either  in  fact  or  prin- 
ciple of  law.  As  was  said  by  Mr.  Justice  Wayne  in  Warner  v.  Martin, 
11  How.  209,  229:  "It  is  a  misconception  arising  from  the  misapplica- 
tion of  correct  principles  to  a  case  not  belonging  to  any  one  of  them." 

In  my  view,  aside  from  the  branch  of  the  case  which  concerns  the 
powers  of  a  master  of  a  vessel  over  a  damaged  part  of  his  cargo,  this  proof 
presents  the  naked  question  whether  an  agent,  wholly  innocent  of  any 
wrong  in  knowledge  or  intent,  who  sells  for  a  thief  or  other  wrongful  pos- 
sessor of  goods,  is  liable  in  trover  for  conversion,  or  in  assumpsit  for  money 
had  and  received,  or  in  any  other  form  of  action,  to  the  rightful  owner, 
where  he  has  paid  the  proceeds  over  to  the  wrong-doer,  either  before  or 
after  the  sale,  arid  before  any  notice  to  him  of  the  wrong  done.  I  treat 
the  case  as  if  the  payment  before  or  after  sale  were  quite  immaterial,  so- 
it  be  made,  in  fact,  before  notice,  actual  or  constructive;  for  there  is  noth- 
ing in  this  case  to  charge  defendants  with  either  kind  of  notice,  as  all 
agree.  The  case  of  Hoffman  v*  Carow,  supra,  is  directly  in  favor  of  the 
affirmative  of  this  question,  and  emphatically  against  the  defendants; 
for  I  should  say  that  it  is  of  no  consequence  whether  the  agent  who  sells 
be  called  an  "auctioneer,"  "broker,"  "factor,"  or  what  not,  where  the 
original  tort-feasor  is  wholly  without  authority  over  the  goods  in  the- 
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matter  of  selling  them,  whether  he  be  a  plain  thief  or  a  dishonest  or  mis- 
taken bailee  of  the  rightful  owner,  appropriating  them,  through  the 
agency,  to  his  own  use. 

That  branch  of  this  case  which  concerns  Samuels'  powers,  as  master, 
over  a  damaged  cargo,  will  be  considered  separately,  because  I  think  it 
is  quite  well  settled  that  a  mere  carrier,  whether  by  land  or  water,  like 
a  wharfinger,  warehouseman,  or  some  such  bailee,  whose  custody  is  en- 
tirely disconnected  with  any  duty  of  s^ing  the  goods,  stands,  in  consid- 
ering the  present  question,  in  no  better  attitude  than  a  simple  thief, 
when  he  undertakes  to  sell,  either  directly  or  through  an  agent  employed 
to  sell  the  goods.  This  was  certainly  so  at  common  law  and  in  the  ab- 
sence of  the  modem  factor's  acts,  like  6  Geo.  IV.  c.  94;  6  &  6  Vict.  o. 
39,  and  those  acts  which  are  similar  that  have  been  passed  by  many  of 
our  states,  but  never  by  the  state  of  Tennessee,  which  fact  is  an  important 
consideration  that  should  not  be  overlooked  in  cases  like  this.  The 
case  of  Warner  y.  Martin,  supra,  cited  by  the  circuit  judge,  plainly  and 
intentionally  points  out  that  the  effect  of  these  acts  of  legislation  has  been 
misunderstood  and  misapplied  in  cases  like  this,  even  where  they  exist; 
and  it  is  my  belief  that  the  courts  in  Tennessee  have  sometimes  extended 
this  misapplication  in  discussing  the  laws  of  a  state  which  has  no  such 
acts,  by  unconsciously  importing  from  them  principles  that  could  not  be 
sustained  as  a  part  of  the  common  law.  Furthermore,  if  it  may  be  said 
that  these  factor's  acts  only  declare  equitable  principles  already  ingrafted 
upon  the  common  law, — ^which  suggestion  is  contrary  to  the  implication 
to  be  drawn  from  their  very  existence, — then  it  seems  to  me  that  those 
principl'^s  do  not  find  any  proper  application  to  a  case  like  this,  except, 
it  may  be,  in  that  feature  which  may  be  called  the  ^'maritime"  branch 
of  this  case;  because  the  defendants  here  are  surely  liable  whenever  you 
look  at  them  as  purchasers  from  Samuels,  in  any  sense  whatever,  for  the 
reason  that  they  are  met  with  the  clear  fact  that  Samuels  had  nothing 
to  sell — no  title  whatever — apart  from  whatever  implied  powers  he  had 
as  master  of  a  vessel  under  the  maritime  law,  not  now  to  be  considered. 
He  was  no  agent  to  sell  in  any  way  otherwise  than  as, master,  and  in  no 
other  possible  view  could  there  be  invoked  in  behalf  of  a  purchaser  from 
him  those  just  and  enlarged  principles  established  in  favor  of  commerce 
by  the  factor's  acts,  or  drawn  from  the  supposed  equitable  principles  de- 
veloped by  the  expansion  of  the  rigorous  common  law  of  the  subject. 
Only  in  behalf  of  innocent  purchasers  without  notice,  or  without  knowl- 
edge of  facts  equivalent  to  notice,  from  an  agent  to  sell,  or  one  invested 
with  the  documentary  indicia  of  title,  could  those  principles  be  applied; 
and  a  simple  carrier  for  transportation  can  never  be  such  an  agent,  un- 
less, forsooth,  there  be  special  circumstances,  not  pretended  to  exist 
here,  which  would  change  him  from  a  simple  carrier  into  another  kind 
of  agent,  and  one  with  powers  of  sale  attached.  The  defendants  cannot 
be  excused  as  purchasers,  except  from  a  bailee  with  powers  of  sale,  ex- 
press or  implied;  and,  aside  from  his  possible  powers  as  master,  a  car- 
rier is  never  in  any  sense  such  a  bailee;  wherefore  it  has  seemed  to  me 
all  along  impossible  to  sustain  any  defense  on  the  above-mentioned  equi- 
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table  or  legislative  principles  concerning  purchases  made  from  factors. 
Samuels  was  no  factor,  nor  any  agent  to  sell, — apart  from  his  relation  as 
master, — and  it  seems  to  me  most  important  to  keep  this  fact  always 
prominently  in  view  before  we  can  arrive  at  any  clear  conception  of  the 
legal  principles  involved  in  this  case. 

Stripping  the  case,  then,  to  its  exact  proportions,  on  this  branch  of  it 
we  have  only  the  question  whether  or  not  Hoffman  v.  CarcnOy  svpra,  which 
held  that  an  auctioneer  selling  for  a  thief,  and  paying  to  him  the  pro- 
ceeds, without  notice  of  the  trespass,  was  liable  in  trover,  be  the  law  of 
this  case.  I  doubt  it,  in  the  interest  of  commerce  and  the  convenience 
of  its  vast  operations,  so  dependent  on  these  agencies.  This  doubt. has  • 
no  concern  with  the  assumed  position  that  the  plaintiffs  here,  having  in- 
trusted this  cotton  to  Samuels  for  carriage,  and  thereby  put  him  in  pos- 
session as  a  badge  of  ownership,  have  trusted  most,  and  must  lose  because 
of  that  trust,  rather  than  that  the  defendants  shall  lose  for  having  inno- 
cently trusted  also,  nor  upon  any  principle  that  there  is  an  estoppel  in 
pais  because  of  that  trust  for  carriage  by  the  plaintiff, — not  at  all,  for 
those  principles,  as  before  remarked,  have  no  place  here,  in  my  judg- 
ment; but  the  doubt  is  based  solely  upon  a  conviction  that  the  part  that 
the  defendants  took  in  this  transaction  cannot  be  maintained  to  have 
been  a  conversion  of  the  goods  to  their  own  use  by  the  defendants  in  any 
proper  legal  sense.  The  defendant  firm  was  the  mere  conduit  through 
which  the  goods  passed  to  the  market,  and  should  be  no  more  held  for 
a  conversion  than  the  railroad  which  brought  the  damaged  cotton  to  the 
market,  the  pickery  which  prepared  it  for  sale,  or  any  bank  into  which 
the  proceeds  may  have  been  deposited  and  paid  out  by  check.  Nothing 
stuck  to  their  fingers  except  the  commissions,  and  in  strict  law,  if  noth- 
ing else  interposes,  they  should  be  held- liable  to  that  extent,  perhaps, 
and  for  the  cotton  on  hand  at  the  moment  of  notice,  which  had  not  been 
sold  to  any  purchaser, — at  most  four  bales  in  this  case.  The  mere  as- 
portation of  one's  goods,  and  the  bare  handling  of  them  in  transit  or  in 
store,  even  though  that  handling  go  to  the  extent  of  selling  them  as  the 
agent  for  sale  of  him  who  is  wrongfully  in  possession,  cannot,  it  seems 
to  me,  be  properly  said  to  be  a  conversion  of  them  to  one's  own  use, 
without  more.  If  defendants  had  paid  any  antecedent  debt  due  to  them 
from  the  trespasser,  disconnected  from  the  goods,  or  had  received  any 
other  benefit  whatever,  they  would  be  liable  to  that  extent;  or  if  the 
plaintiffs  had  found  the  proceeds  in  their  hands  they  would  be  liable; 
but  on  the  facts  of  this  case  nothing  of  that  kind  occurred  in  any  proper 
view  of  the  facts,  and  all  that  has  been  attempted  to  bring  the  case  within 
that  liability  is  purely  artificial  in  any  view,  and  though,  possibly,  plau- 
sible enough,  not  at  all  real. 

The  English  cases  cited  in  Hoffman  v.  Carow,  in  the  opinions  and  by 
the  briefs  of  counsel,  are,  along  with  many  others,  considered  in  the  note 
in  2  Wms.  Saund.  (Ed.  1828,)  47,  (and  a  still  later  edition,  page  108, 
that  I  have  not  seen,)  which  is  recognized  as  in  itself  authority  by  the 
courts,  and  in  the  later  case  of  Lee  v.  Bayes^  18  C.  B.  599,  where  Will- 
iams, J.,  the  author  of  the  note,  says  that  there  is  confusion  in  the  cases 
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bearing  upon  the  position  which  servants  and  agents  employed  in  the 
course  of  trade  occupy  in  r^ard  to  the  action  of  trover;  and  I  think  a 
critical  examination  of  still  later  cases  will  i^how  that  the  law  of  Hoffman 
V.  Carow  has  not  been  as  yet  satisfactorily  settled  in  England,  any  more 
than  it  has  been  in  this  country.  In  that  case  of  Lee  v.  Bayes  the  bailee, 
Bobinson,  was  in  possession  of  the  stolen  horse  as  a  keeper  for  one  who 
had  purchased  without  title  being  acquired,  and,  on  demand,  refused  to 
give  him  up,  but  claimed  to  hold  him  for  his  bailor,  and  also  claimed  a 
lien  for  his  keep;  which  was  held  a  conversion.  But  the  implication 
clearly  is  that  if  he  had  returned  the  horse  to  his  bailor  there  would  have 
been  no  conversion,  certainly  not  if  the  return  had  been  before  any  knowl- 
edge of  the  plaintiff's  rights.  Indeed,  it  seems  to  be  well  understood 
that  the  bailee  may  in  good  faith  return  the  stolen  goods  to  the  thief 
without  liability  in  trover.  1  Benj.  Sales,  (Corbin's  Ed.)  18,  note  2. 
If  this  be  so,  why  may  not  the  proceeds  of  sale  be  also  returned  by  one 
who  is  only  the  agent  to  sell,  if  he  acts  innocently  and  without  knowledge 
of  the  theft,  and  without  benefit  to  himself?  I  perfectly  comprehend 
the  reason  given  in  the  cases  which  establish  the  liability  of  an  agent  to 
sell,  that  the  mere  act  of  sale,  whether  for  one's  self  or  another,  is  in  itself 
a  conversion,  but  that  seems  to  me  a  begging  of  the  point  in  issue,  and 
quite  inconsistent  with  the  l^al  meaning  of  the  word  '^conversion ,"  estab- 
lished when  the  action  of  trover  was  first  invented.  If  the  defendant  cut 
down  trees,  and  leave  them  lying  in  the  place  where  they  were  felled,  he 
cannot  be  said  to  have  converted  the  trees.  2  Wms.  Saund.  47«;  Bull. 
N.  P.  44;  Mirea  v.  Solebayy  2  Mod.  242.  Why?  Because  the  element  of 
an  appropriation  in  some  degree  of  the  thing  converted  to  one's  own  use 
is  essential  to  the  very  idea  of  a  conversion.  Not  beneficially  always,  but 
either  expressly  or  impliedly,  there  must  be  such  a  techniciEd  appropria- 
tion,— there  must  not  only  be  a  trespass  or  trover,  but  likewise  a  con- 
version, in  some  sense  at  leasts  and  in  the  old  books  the  action  is  called 
"trover  and  conversion."  In  the  case  cited  of  Mrea  v.  Solebayy  dupra,  the 
action  was  against  a  servant  for  inversion  in  driving  his  master's  sheep 
to  the  master's  pasture,  where  he  left  them.  It  was  held  no  conversion, 
although  there  was  demand  and  refusal,  which  is  only  evidence  of  a  con- 
version, and,  as  all  the  books  show,  not  necessarily  conclusive,  for  there 
may  have  been  no  conversion,  notwithstanding  the  demand.  The  court 
says  that  the  conversion  will  not  be  implied  from  the  refusal;  ''or,  if  the 
conversion  was  to  the  use  of  the  master,  there  is  no  color  for  this  action 
to  be  brought  against  the  defendant,  but  it  ought  to  be  brought  agaiust 
the  master." 

It  is  said  in  BuUer's  Nisi  Prius,  on  the  authority  of  this  and  other 
cases,  that,  if  "actual  conversion"  be  proved,  it  is  not  necessary  to  prove 
a  demand;  and  where  "it  is  apparent  the  defendant  has  made  no  con- 
version, a  demand  and  refusal  is  no  evidence,"  and  the  illustration  of 
the  trees,  above  made,  is  given  from  that  case.  There  may  be,  undoubt- 
edly«  a  taking  by  the  servant  at  the  command  of  the  master  or  with- 
out it,  and  that,  too,  when  both  are  ignorant  of  the  wrong,  and  there 
does  arise  out  of  the  circumstances  the  implication  of  an  appropriation 
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to  the  use  of  either  from  the  very  wrongful  taking  itself,  as  if  one  should 
take,  or  command  his  servant  to  take,  from  the  head  of  another  his  cap, 
(to  use  an  illustration  from  the  old  writers,)  and  then  no  demand  and 
refusal  need  be  proved;  but,  to  use  the  language  of  Buller  again,  this 
does  not  apply  to  the  cases  where  the  goods  came  to  the  hands  of  the 
defendant  *'by  delivery,  finding,  or  bailment,"  in  which  case  demand 
and  refusal  are  necessary,  for  the  obvious  purpose  of  giving  notice  of  the 
plaintifiPs  right,  and  an  opportunity  to  return  the  goods,  unless,  indeed, 
the  proof  shows  "an  actual  conversion,"  which  means  an  actual  appro- 
priation by  the  defendant  to  his  own  use,  or  a  wrongful  intent  to  deprive 
the  plaintiff  of  it.  Simmons  v.  lAUystone,  8  Exch.  437.  Now,  if  before 
this  essential  demand  and  refusal  the  servant  has  restored  the  goods  to 
his  master,  or  their  proceeds,  if  they  be  sold  by  his  order,  how  can  it 
ever  be  said  that  a  refusal  to  comply  with  a  demand  for  their  return  to 
the  rightful  owner  is  the  least  evidence  of  conversion  by  the  servant?  I 
know  there  are  cases  and  books  which  say  that  the  mere  asportation  of 
one's  goods,  or  the  mere  sale  of  them,  or  any  intermeddling  which  aids  in 
passing  them  to  another,  is  a  conversion;  but  I  have  examined  the  origi- 
nal cases  to  find  whether  upon  principle  and  in  the  nature  of  the  thing 
these  broad  declarations  can  be  correct  when  we  get  away  from  the  com- 
plications of  the  facts  of  each  particular  case  brought  to  judgment.  Is 
it  not  precisely  the  case  put  by  the  learned  Mr.  Justice  Blackburn  in  a 
modern  adjudication,  which  I  shall  presently  cite,  when  he  took  occasion, 
in  his  always  able  analysis  of  principles,  to  halt  in  the  rigorous  applica- 
tion of  the  underlying  common-law  maxims  that  nourish  the  roots  of  all 
these  cases,  and  put  to  the  lords  this  question:  "If  a  man  deliver  the 
oats  of  another  to  B.,  to  be  made  oatmeal,  and  the  owner  afterwards  pro- 
hibits him,  yet  B.  makes  the  oatmeal,  this  is  a  conversion.  *  »  ♦ 
But  suppose  the  miller  had  honestly  ground  the  oats,  and  delivered  the 
meal  to  the  person  who  brought  the  oats  to  him,  before  he  ever  heard  of 
the  true  owner,  how  would  the  law  be  then?"  The  learned  justice  de- 
clined to  say,  distinguishing  the  case  he  had  in  hand  upon  facts  very 
analogous  to  those  we  have  here,  but  yet,  notwithstanding  the  plausible 
similarity,  quite  as  distinct  from  this  case  as  the  one  he  so  forcibly  imag- 
ined was  from  that  which  he  decided,  as  it  seems  to  me.  And  I  may 
add  to  the  question:  Would  the  fact  that  the  miller  retained  the  product 
of  his  toll-dish,  or  that  he,  in  advance  of  the  grinding,  substituted,  as 
millers  often  do,  oatmeal  already  on  hand,  have  altered  the  law  of  the 
case  put  by  the  question  of  his  lordship?  If  not,  I  see  no  distinction 
between  that  imaginary  case  and  this.  HoUina  v.  Fowler,  L.  R.  7  H.  L. 
757,  768;  same  case  sub  nom,  Fmoler  v.  HoUins,  L.  R.  7  Q.  B.  616.  In 
that  case  many  able  opinions  were  delivered,  two  of  the  judges  sum- 
moned by  the  lords  dissenting,  and  the  whole  subject  was  carefully  re- 
viewed. And  it  must  be  conceded  that,  notwithstanding  the  differences 
of  technical  judgment  which  distinguish  that  case  from  this,  opinions 
were  there  expressed  which  support  very  strongly  the  judgment  of  the 
circuit  judge  in  this  case.  But  Mr.  Benjamin,  who,  like  Mr.  Sergeant 
Williams,  the  original  annotator  of  Saunders'  Reports,  is  recognized  au- 


Digitized  by 


Google 


MOOBS  V,  HILL.  847 

thority,  demonstrates  that,  notwithstanding  the  decision  in  that  great 
case,  it  does  not  "detract  from  the  value  of  Mr.  Justice  Bretts' judgment 
as  an  exposition  of  the  law  as  to  brokers' liabilities."  1  Benj.  Sales,  (Cor- 
bin's  Ed.)  p.  266,  §  245.  That  judgment  of  Mr,  Justice  Brett  was  de- 
livered in  the  court  below,  where  the  original  decision  of  the  queen's 
bench  was  affirmed  by  an  equally  divided  court.  Fowler  v.  HoUina, 
eupia,  621. 

If  that  opinion  of  Mr.  Justice  Brett  be  the  law, — ^and,  with  all  defer- 
ence to  others,  I  think  it  is, — the  defendants  cannot  be  liable  here.  It  is 
in  one  sense  a  dissenting  opinion,  and  again  in  the  house  of  lords  he  dis- 
sents in  a  more  technical  sense  with  an  opinion  supplemental  to  the  other; 
but  after  all,  if  the  opinions  of  the  majority  judges  be  stripped  to  their 
technical  proportions,  what  they  say  that  is  to  the  contrary  of  Mr.  Justice 
Brett  is  obUer  dicta^  thus  leaving  all  the  expressions  of  opinion,  so  far  as 
relates  to  the  principles  governing  this  case,  about  of  equal  value  with  us. 
Jjct  me  explain  this  so  that  the  full  force  of  this  latest  review  of  the  English 
commercial  law  of  this  subject  may  be  understood  and  not  misunderstood 
in  favor  of  either  side  to  the  controversy.  HoUins  was  a  broker  for  pur- 
chase,— ^notfor  sale, — and  by  the  verdict  of  the  jur}'  he  was  found  to  be 
only  acting  as  an  agent  in  that  transaction,  and  not  for  himself  as  a  pur- 
chaser for  profit;  but  the  whole  case  shows  that  the  judges  who  held  him 
liable  for  conversion,  notwithstanding  the  verdict,  held  that  verdict  to 
mean  on  the  facts  that  he  was  in  truth  a  purchaser,  to  whom  the  title  had 
passed, — a  purchaser  for  speculation;  and  not  one  of  the  judges  in  any  of 
the  courts  doubted  his  liability  on  that  score, — if  that  were  the.true  cate- 
gory to  which  he  belonged, — on  the  facts.  Brett,  J.,  and  those  judges 
who  agreed  with  him,  thought  the  verdict  conclusive  against  such  an  inter- 
pretation of  the  facts,  and  he  wished  to  have  the  case  decided  upon  the 
law  of  the  verdict  as  he  interpreted  it,  namely,  that  HoUins  was  a  sim- 
ple agent  to  buy  and  sell  the  cotton  of  others  in  which  he  had  no  title  or 
interest  except  his  own  commissions.  The  other  judges  in  all  the  courts 
declined  this  view  of  the  facts,  bome  of  them,  but  not  a  majority,  I 
take  it,  were  willing  to  hold  the  broker  liable  on  Mr.  Justice  Brett's 
view  of  the  facts,  but  altogether  the  most  that  can  be  said  is  that  the  law 
of  England  upon  the  point  as  we  have  it  here  presented  is  in  great  con- 
fusion, and  yet  unsettled,  as  it  is  in  America;  and  this  inxX  justifies  the 
dissent  I  venture  with  the  utmost  diffidence  to  make  in  this  place,  to  the 
end  that  the  supreme  court  of  the  United  States  may  settle  the  doubt. 

I  have  not  gone  over  the  abundant  cases  to  pick  out  such  as  will  sus- 
tain the  view  I  take.  They  will  be  found  cited  numerously  on  both 
sides  in  the  authorities  and  cases  to  which  I  have  referred.  I  have  ex- 
amined onany  of  them,  and  could  review  them  here,  but  deem  it  useless, 
under  the  circumstances,  to  go  over  what  has  been  so  thoroughly  done 
by  the  learned  judg'es  of  England  so  recently.  But  it  is  proper  to  call 
attention  to  the  more  recent  case  of  Amdd  v.  Bank^  L.  R.  1  C.  P.  Div. 
678,  where  the  defendant  bank  was  held  for  a  conversion  in  dealing  in- 
nocently with  a  forged  bill  of  exchange,  which  it  paid  over  immediately 
to  the  fraudulent  holder;  and  to  the  case  of  Cundy  v.  lAndsay^  L.  R.  3 
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App.  Cas.  459,  L.  R.  2  Q.  B.  Div.  96,  L.  R.  1  Q.  B.  Div.  348,  where 
again  the  English  cases  on  the  doctrine  of  conversion  are  considered  very 
instructively.  Likewise  I  shall  specially  call  attention  to  the  older  case 
of  Hardman  v.  Booths  1  Hurl.  &  C.  802,  where  an  auctioneer  advance'l 
the  price  of  goods  to  a  fraudulent  customer,  and  was  held  in  trover,  is 
to  which  it  can  only  be  said  that  the  case  was  commented  upon  approv- 
ingly by  some  of  the  judges  in  the  above-cited  cases,  who  were  willing  to 
go  to  the  extent  of  holding,  with  Hoffman  v  Oarow^  that  a  mere  age  it  to 
sell  is  guilty  of  conversion  by  the  bare  act  of  selling  itself;  but  it  was  in- 
volved, like  Stepfuns  v.  Ehoally  4  Maule  &  8.  259,  where  a  derk  was  held 
who  did  nothing  but  forward  the  goods  to  his  principal, — who  was  in  a 
foreign  land,  let  it  be  noticed,  which-,  some  of  the  cases  hold,  makes  a 
difference, — ^in  the  confusing  conflict  of  opinion  still  prevailing  on  the 
question  ttiere.  These  last  are  the  strongest  cases  for  the  plaintiff,  and, 
if  they  are  the  law  of  the  case,  the  defendants  are  undoubtedly  liable  o.i 
this  branch  of  it;  but  if  the  conflicting  cases  so  ably  considered  by  Mr. 
Justice  Brbtt  and  the  judges  agreeing  with  him  in  bis  two  opinions  in 
the  exchequer  chamber  and  in  the  house  of  lords  support  those  opinions, 
then  the  defendants  are  not  liable.  And  it  is  noticeable  that  the  obvious 
hardship  of  the  strict  rule  in  favor  of  plaintiffs  evokes  from  some  of  the 
judges  willing  to  hold  to  it  a  suggestion  of  legislation  to  change  it,  while 
others  maintain  its  wisdom  in  behalf  of  the  security  of  property. 

I  have  searched  quite  diligently  for  some  indication  of  the  sentiment 
of  the  supreme  court  of  the  United  States,  but  in  vain-,  unless  the  circum- 
stance mjty  be  in  favor  of  defendants  here  that  in  Warner  v.  Mardn^  mtr 
pray  11  How.  228,  Warner  was  not  held  liable  to  plaintiffs  for  that  part 
of  the  tobacco  which  he  had  sold  to  Heald,  Woodward  &  Co.,  but  only 
for  that  part  which  he  had  retained  in  his  hands,  a  joint  judgment  in 
the  court  below  for  the  whole  quantity  being  thus  corrected.  If  a  bare 
sale  is  a  conversion  ipso  facto ^  he  should  have  been  held,  as  he  was  in  the 
court  below,  for  the  whole  amount.  I  do  not  And  that  that  court  has 
ever  had  occasion  to  cite  the  leading  case  of  Hoffman  v^  OaroWy  supra,  I 
have  not  traced  all  the  American  cases  which  will  be  found  cited  in  the 
text-books  and  notes  wherever  Hoffman  v.  OaroWy  is  cited,  but  have  ex- 
amine4  many  of  them,  and  it  will  be  found,  I  think,  that  while  most  of 
the  courts  approve  the  doctrine  of  that  case  in  a  general  way,  there  has 
been  a  constant  disposition  to  mitigate  the  hardship  of  it  by  artificial 
distinctions,  and  the  importation  of  l^slative  modifications  from  the 
factor's  acts,  and  from  equitable  principles  governing  analogous  situa- 
tions in  other  but  distinct  relations  between  the  parties  to  the  transac- 
tion. The  ruling  in  Hoffman  v.  Carow,  etfpra,  was,  however,  directly 
challenged  at  an  early  day,  in  California,  upon  the  same  grounds,  sub- 
stantially, as  those  taken  by  Mr.  Justice  Brett  in  the  opinions  cited 
from  the  most  recent  English  case.  Rogers  v.  Huisy  '2  Cal.  671.  It  holds 
that  a  mere  agent  to  sell  is  not  liable  if  he  does  nothing  more  than  sell 
for  the  wrong-doer,  as  agent.  Our  Tennessee  case  of  Boach  v.  2Wi,  9 
Heisk.  708,  likewise  challenges  it,  and  upon  the  same  grounds,  as  I  un- 
derstand that  case,  when  it  shall  be  reduced  to  its  precise  technical  pro- 
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portions.  Also,  I  understand,  the  circuit  judge  is  willing  to  approve  it, 
if  at  all,  to  that  extent  only.  He  distinguishes  this  case  from  that  b}'' 
making  the  defendants  something  more  than  mere  agents  to  sell  upon 
lines  which  seem  to  me  somewhat  artificial;  but  if  it  be  the  law,  even  to 
the  degree  that  he  seems  willing  to  approve  it,  the  defendants,  being,  in 
my  opinion,  nothing  more  than  agents  for  sale,  should  be  held  on  the  au- 
thority of  that  case  only  to  the  extent  already  indicated,  for  the  value  or 
proceeds  of  the  four  bales  on  hand  when  they  received  notice,  and  so 
much  of  the  other  as  they  applied  to  their  own  use  in  the  way  of  charges 
and  commissions,  and  not  at  all  for  any  money  they  actually  paid  over 
to  Samuels  before  notice  of  plaintiffs'  claim.  The  case  of  Hooch  v.  Tark^ 
svpraj  was  preceded  by  one  in  Teimessee  directly  to  the  contrary  of  its 
rulings,  and  by  it  the  earlier  case  is,  in  turn,  overrruled.  Taylor  y.  Pope^ 
5  Cold.  418.  I  agree  that  neither  of  these  cases  is  technically  binding 
on  this  court  as  authority,  and  that,  on  a  question  of  commercial  law  like 
this,  it  is  entirely  competent  for  the  United  States  courts  to  seek  in  the 
conflicting  currents  of  authority  the  true  principles  of  commercial  inter- 
course, as  established  by  generally  accepted  authority  of  law,  as  their 
guide.  But  this  very  conflict  emboldens  me  to  insist,  with  all  deference, 
upon  this  dissent,  although  it  may  turn  out  that  the  final  arbiter  shall 
take  th^  opposing  view.  In  either  of  these  cases,  as  in  this,  the  bailee 
or, depositary, — ^in  whatever  character  you  choose  to  consider  him, — by 
whose  wrongful  conduct  the  plaintiffs'  property  was  diverted  from  their 
own  proper  purposes  and  uses  in  respect  of  it,  was  wholly  without  any 
power  of  sale,  or  the  least  implication  of  it,  and,  moreover,  without 
any  such  possession  of  either  the  property  itself  for  any  of  its  muni- 
ments of  title  or  documentary  belongings  as  that  of  which  a  power 
of  sale  could  be  predicated  in  fact,  or  the  appearance  of  it  from  the  sur- 
rounding circumstances.  Therefore  it  does  seem  to  me  that  much  of  the 
consideration  of  those  principles  of  law  by  which,  under  either  legislative 
direction  and  implication  or  any  equitable  doctrine  of  relief,  purchasers 
from  a  factor  or  other  agent  in  possession  by  consent  of  the  acknowledged 
owner,  and  having  special  and  limited  powers  of  rightful  agency,  may 
be  sometimes  exempt  from  liability  to  adverse  claimants,  is,  in  the  nat- 
ure of  the  case,  quite  foreign  to  the  subject  with  which  we  have  to  deal. 
In  its  legal  aspects,  as  before  remarked,  the  bailee  in  such  cases,  who  is 
deserting  his  trust,  which  is  only  for  carriage,  or  warehousing,  or  the 
like,  and  under  no  circumstances  having  a  power  of  sale  by  implication 
or  otherwise,  stands  in  no  better  relation  to  the  property  and  to  those 
who  deal  with  him  and  it,  either  as  his  agent  or  as  purctiasers  from  him, 
than  a  common  thief  would  stand  towards  the  property,  such  agents, 
and  purchasers. 

So  the  only  real  question  that  can  arise  is,  in  its  nakedness:  What 
amounts  to  a  conversion  to  one's  own  use,  in  its  l^al  sense,  when  one 
thus  deals  with  stolen  property  and  the  thief?  I  answer  it  by  saving: 
If  one  engaged  in  the  general  business  of  brokerage  for  sale,  as  a  factor, 
commission  merchant,  auctioneer,  or  the  like,  accept  in  the  regular 
course  of  his  business  such  a  commission  from  the  thief,  and,  as  his 
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agent,  sell  the  property  on  hand,  and  pay  over  the  proceeds  to  him 
without  any  knowledge  of  the  theft,  either  directly  or  indirectly,  or 
without  the  existence  of  suspicious  circumstances  suflScient  to  charge 
him  with  notice,  constructively,  he  cannot  be  liable  for  a  conversion,  nor 
in  any  form  of  action,  as  assvmpait,  to  the  rightful  owner,  whose  only 
remedy  is  to  pursue  the  property  into  the  hands  of  its  subsequent  pos- 
sessors, or  the  thief,  or  other  fraudulent  bailee,  or  both.  Moreover,  if 
the  broker  for  sale  should  happen,  under  the  circumstances  described, 
and  also  in  the  regular  course  of  his  business,  to  advance  money  to  his 
customer  before  the  sale,  he  is  in  no  worse  attitude,  and  no  more  guilty 
of  a  conversion,  than  if  he  had  paid  the  proceeds  over  after  the  sale.  He 
no  more  has  the  proceeds  in  his  hands  in  the  one  case  than  in  the  other, 
when  the  rightful  owner  appears.  But  if  the  transaction  departs  from 
that  already  described,  and  becomes  in  any  sense  one  in  which  the  title 
to  the  property  or  its  ownership  is  attempted  to  be  vested  in  or  to  be 
transferred  by  way  of  lien  or  otherwise  to  the  broker  himself,  under  an 
apprehension,  however  innocent,  that  the  thief  is  the  rightful  owner,  or 
has  the  power  to  make  such  disposition  of  it,  then  there  is  a  conversion; 
for  any  assumption  of  ownership  over  another's  property  without  his 
consent,  or  any  attempt  to  acquire  in  it  any  interest  of  complete  or  par- 
tial and  qualified  ownership,  is  a  trespass,  and  is  wrongful  of  itself,  al- 
though innocently  attempted.  A  sale  accompanied  by  such  an  assertion 
of  ownership,  express  or  implied,  by  way  of  title,  lien,  or  other  qualified 
right  of  property,  is  conclusive  evidence  of  the  conversion,  for  which  the 
broker  is  liable;  but  a  bare  sale,  without  such  accompaniment  of  assumed 
ownership,  complete  or  qualified,  is  not  in  itself  a  trespass,  and  cannot 
be  a  conversion  to  one's  own  use  because  of  the  very  want  of  that  feature 
which  is  essential, — ^the  claim  or  assertion  of  a  beneficial  ownership  or 
interest,  namely. 

These  are  the  deductions  I  make  from  my  study  of  the  authorities  after 
getting  out  of  the  tangle  and  confusion  found  in  th«m,  as  best  I  may, 
while  I  concede  fiilly  that  there  is  abundant  cause  to  believe  that  other 
students  of  them  may  untangle  the  confused  cases  in  the  opposite  direc- 
tion. And,  applying  this  view  to  the  case  we  have  here,  the  precise  point 
of  diflBculty  is  to  determine  whether  the  defendants'  supposed  lien  as 
factors  for  their  advancements  and  charges  brings  them  within  the  one 
or  the  other  of  the  above-described  categories;  because,  if  a  bare  sale 
without  any  pretense  of  ownership,  complete  or  partial,  or  without  any 
claim  of  property  right  or  interest,  makes  them  trespassers,  and  becomes, 
ipso  facto,  a  conversion, — and  it  is  possible,  though  not  probable,  that 
such  a  conclusion  may  be  reached  upon  a  consideration  of  the  authori- 
ties,— then  they  are  surely  liable.  But,  passing  the  act  of  sale  as  not  a 
conversion  in  itself,  and  examining  their  supposed  interest  in  the  cotton, 
arising  by  reason  of  their  supposed  lien,  which  did  not  exist  in  fact,  of 
course,  and  we  find,  in  my  understanding  of  its  nature,  that  such  a  lien 
is  wholly  disconnected  with  any  property  right  or  interest,  Complete  or 
partial,  and  stands  in  hand  as  a  simple  possessory  right  unsupported  by 
ownership  of  any  kind,  or  pretense  of  it.     A  factoid's  lien  is,  like  that  of 
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a  mechanical  jobber  or  worker  at  repairing  articles  for  use,  that  6f  an  inn- 
keeper, or  wharfinger,  or  carrier,  or  the  like,  possessory  only, — -jv^  ad 
rem,  not  ju8  in  re, — and  does  not  at  all  depend  upon  any  qualified  own- 
ership of  the  factor  to  support  it.  Edw.  Bailm.  §  365  et  aeq.;  Brawn  v. 
McGran,  14  Pet.  479;  Brander  v.  Phillips,  16  Pet.  121;  Feild  v.  Farring- 
ton,  10  Wall.  141;  Oliver  v.  Moore,  12  Heisk.  482.  It  is  true,  these  cases 
speak  of  the  factor's  "lien"  as  a  "special  property"  in  the  goods,  but  it 
is  easy  to  see  on  reading  them  that  what  is  meant  is  a  right  to  sell,  and 
the  only  "property"  there  is  depends  on  that  bare  right,  and  nothing 
more.  The  factor  is  none  the  less  selling  for  his  customer,  and  only 
his  customer's  property  in  the  goods,  and  in  no  sense  his  own,  when  he 
has  made  advances,  than  when  he  sells  without  having  made  advances, 
as  I  understand  all  the  cases.  In  other  words,  he  is  none  the  less  "a 
simple  agent  to  sell"  in  the  one  case  than  in  the  other.  When,  there- 
fore, the  defendants  sold  this  cotton,  they  did  not,  because  of  this  pos- 
sessory right  which  they  supposed  they  had,  assume  any  ownership  over 
or  interest  in  the  cotton  of  any  kind  whatever,  inhering  in  it  as  a  prop- 
erty, but  only  held  a  possession  which  they  supposed  gave  them  the  right 
to  sell,  or  a  "lien,"  so  called.  It  was  the  same  right  to  sell  which  was 
conferred  by  the  original  "commission  to  sell,"  and  the  factor's  "lien" 
did  not  add  anything  to  it  or  take  anything  from  it.  The  only  effect 
of  the  "lien"  for  the  advances  was  that  it  somewhat  qualified  or  restricted 
the  customer's  right  to  withdraw  the  power  of  sale  already  given,  or  to 
give  instructions  which  would  defeat  the  factor's  privilege  of  selling  the 
goods  according  to  the  uses  of  trade,  in  order  that  through  that  privilege 
he  could  secure  himself  for  the  advances.  This,  and  nothing  more;  and 
it  is  a  very  slender  thread  upon  which  to  hang  the  notion  of  "a  special 
property."  Brown  v.  McGran,  supra,  (10  Law  Ed.  550,  and  note.)  The 
essential  element  of  a  conversion — self-appropriation,  namely — was, 
therefore,  entirely  wanting,  in  my  judgment. 

As  to  the  commissions  and  charges  for  interest,  eo  nomine,  on  the  money 
advanced,  if  the  defendants  had  tendered  those  sums  to  the  plaintiffs  upon 
their  demand  for  the  proceeds,  there  could  have  been,  in  this  view,  no 
conversion  because  of  that  detention.  Surely  they  should  not  be  held 
for  a  technical  conversion  of  the  whole  amount  of  cotton,  because  of  this 
partial  conversion  of  a  few  dollars  of  the  proceeds  after  the  sale.  That 
was  a  conversion  of  those  few  dollars  only  retained  out  of  the  proceeds. 
There  is  more  reason  for  holding  them  for  a  full  conversion  of  the  entire 
quantity  of  cotton  because  of  their  refusal  to  surrender  the  four  bales  act- 
ually on  hand  when  the  plaintiffs'  notice  and  demand  came  to  them,  and 
their  subsequent  sale  of  those  bales,  and  retention  of  the  proceeds,  as  against 
plaintiffs'  claim.  But,  as  I  look  at  it,  in  the  ordinary  course  of  business, 
as  shown  by  the  proof  here,  this  lot  of  cotton  was  sold,  as  other  cottons  are, 
parcel  by  parcel,  one  or  more  bales  at  a  time;  and  the  transaction  really 
answers  the  ends  of  full  justice  by  segregating  each  parcel  into  a  separate 
sale,  and  thereby  we  are  enabled  to  likewise  parcel  out  the  facts,  and  treat 
these  four  bales  as  separately  converted,  as  of  themselves  alone,  just  as  it 
would  have  been  if  Samuels  had  shipped  the  cotton  to  defendants  in  sepa- 
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rate  lots,  and  at  different  limes.  There  is  no  principle  to  require  us  to  ad- 
minister any  harsher  rule  on  the  facts  of  the  case,  although  under  other 
circumstances  not  admitting  of  this  process  of  segregation,  a  conversion  of 
a  part  is  in  law  tantamount  to  a  conversion  of  the  whole.  So  considered, 
we  might  enter  judgment  for  the  part  converted,  and  excuse  the  defend- 
ants as  to  the  rest. 

But  all  that  has  been  said  applies  as  to  the  leading  question  in  the  case 
only  by  ignoring,  in  the  interest  of  the  plaintiffs,  the  facts  bearing  upon 
the  attitude  of  Samuels  in  his  relation  of  master  of  the  vessel  upon  which 
the  fire  occurred  that  damaged  this  cotton  while  it  was  in  traruntUj  un- 
der a  through  bill  of  lading  (tailing  for  a  combined  and  continuous  trans- 
portation by  land  and  water  to  its  destination  in  Cincinnati.  This  is  a 
very  peculiar  state  of  facts,  and  distinguishes  this  case  from  those  already 
considered.  In  that  relation  Samuels  may  belong  to  a  very  different 
class  of  bailees  than  that  to  which  it  has  heretofore  been  assumed,  in 
favor  of  the  plaintife,  that  he  belonged.  The  circuit  judge  has  ruled 
that  the  conditions  under  which,  by  the  maritime  law,  a  master  has  im- 
plied power  to  sell  a  cargo  which  has  been  damaged  in  his  hands,  are 
not  shown  by  the  proof  in  this  case.  Unfortunately  the  proof  has  not 
been  taken  with  a  view  of  showing  the  facts  with  precision  as  to  Samu- 
els' conduct  as  master  of  the  vessel,  the  defense  having  proceeded  almost 
exclusively  upon  an  implicit  reliance  on  the  case  of  Roach  v.  2\tri,  «Mpra, 
as  a  protection  to  the  defendants.  One  of  the  defendants  on  the  stand 
testified  to  what  was  no  doubt  the  fact,  that  Samuels  was  not  known  to 
him  as  n^aster  at  all,  and  that  he  was  supposed  by  the  defendants  to  be 
the  owner  of  the  cotton.  But,  as  I  view  it,  this  is  quite  immaterial, 
since  the  defendants  are  not  to  be  tried  for  their  state  of  mind  upon  this 
subject,  and  would  be  protected  by  the  facts  relating  to  Samuels'  power 
and  duty  as  master,  when  ignorant  of  them,  quite  as  effectually  as  if 
they  knew  of  their  existence.  It  is  true,  they  could  not,  perhaps,  rely 
upon  any  equitable  doctrine  of  an  estoppel  in  pais  if  they  did  not  act  upon 
a  knowledge  of  the  facts  on  which  they  rely  for  the  estoppel;  but,  as  I 
have  intimated  before,  in  this  class  of  cases  such  reliance  is  perhaps  un- 
necessary. Again,  considerable  stress  is  laid  upon  the  fact  that  Samuels 
assumed  to  act  as  owner,  and  not  as  master,  and  from  this  the  circuit 
judge  infers  the  fact  that  he  was  a  wrong-doer  ab  initio.  Now,  I  am  not 
aware  of  any  principle  of  law  that  requires  the  master  undertaking  the 
sale  of  a  damaged  cargo  to  proclaim  himself  as  master  in  dealing  with 
the  goods  in  order  to  give  effect  to  his  sale,  bat,  on  the  contrary,  though 
he  assume  to  be  owner  in  dealing  with  it,  his  sale  would  be  good  if,  on 
the  facts,  he  had  a  power  of  sale.  He  might  have  supposed  that,  since 
he  was  master  in  fact,  it  was  not  therefore  necessary  to  proclaim  it,  or 
disclose  it  in  his  dealings.  The  truth  is  that  everybody  seems  to  have 
assumed  that  Samuels  was  an  embezzler,  and  was  acting  fraudulently 
about  this  cotton  from  the  beginning, — the  defendants  not  seeming  to  be 
concerned  as  to  this,  since  they  relied  on  the  notion  that,  whether  he 
was  or  not,  they  were  protected, — but  this  may  be  a  somewhat  gratuitous 
assumption  on  the  facts  of  this  case,  meagerly  appearing  as  they  do.    It 
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18  not  even  shown  what  he  did  with  the  money, — whether  he  appropri- 
ated it  to  his  own  nse  or  to  the  uses  of  his  owners,  by  repairing  the  ves- 
sel, for  instance,  or  for  their  benefit,  mistakenly  or  not.  If  he  supposed, 
either  rightftdly  or  wrongfully,  that  he  might  use  it  upon  a  general  av- 
erage of  tiie  losses,  or  for  repairs  of  his  vessel,  or  some  such  use,  it  would 
relieve  the  case  of  this  somewhat  gratuitous  assumption  that  he  origi- 
nally intended  by  sending  the  cotton  to  Memphis  to  the  defendants  for 
sale  to  convert  it  to  his  own  use;  or  furthermore,  it  is  possible  that  his 
original  intentions  were  good,  and  that  his  real  assumption  was  that  he 
had  the  power,  and  that  it  was  his  duty,  as  master,  to  sell  this  damaged 
cotton,  so  commingled  in  its  injured  condition  that  its  ownership  could 
not  be  identified,  or  the  relative  rights  of  the  parties  determined  with- 
out such  a  sale,  and  that  he  still  claims  to  retain  the  proceeds  upon  some 
such  theory  as  this  for  a  proper  adjustment  under  the  maritime  law  of 
the  rights  of  the  parties,  including  his  owners.  Perhaps  he  is  wrong  in 
this,  but  that  is  not  the  question,  as  I  shall  endeavor  to  show  presently. 
And  I  think  this  is  just  as  fair  an  inference  from  the  few  facts  we  have 
as  that  which  is  drawn  from  the  single  fact  that  he  acted  as  owner  of  the 
•cotton  apparently;  for,  as  before  said,  if  he  acted  as  master  in  fact,  he 
need  not  have  proclaimed  that  relation  to  add  anything  to  his  power  or 
duty,  and  took  nothing  from  that  power  or  duty  by  neglecting  to  pro- 
claim himself  as  master.  The  cotton  was  burned  upon  the  vessel,  and 
became  indistinguishable.  He  forwarded  all  that  was  not  burned  to  its 
destination,  and  no  complaint  is  made  as  to  that,  the  plaintiffs  receiving 
46  bales  of  this  shipment,  according  to  the  contract  of  carriage.  He 
could  have  assumed  ownership  of  those  45  bales  as  well  as  these,  if  his 
intentions  were  dishonest  at  the  b^inning;  and  the  fact  that  he  did  not 
do  this  fairly  implies  that  he  regarded  himself  as  charged  with  some 
special  duty  as  to  the  burnt  cotton,  and  did  not  intend  to  steal  it,  al- 
though he  assumed  in  his  dealings  with  it  to  be  its  owner.  Again,  what- 
ever may  be  said  of  the  position  taken  by  the  circuit  judge  when  he  seg- 
regates this  bit  of  water  voyage  from  the  entire  route  of  transportation 
iipon  a  through  bill  of  lading,  and  finds  that  the  vessel  had,  at  Chatta^ 
nooga,  arrived  at  her  destination  within  the  purview  of  the  maritime 
law,  so  that  within  the  same  purview  the  master  then  had  and  could 
have  no  implied  power  of  sale  because  of  the  damage,  the  fact  remains 
that  Chattanooga  was  not  the  destination  of  this  cotton  under  the  terms 
of  the  bill  of  lading,  but  that  Cincinnati  was  that  destination.  It  was 
not  consigned  to  any  one  at  Chattanooga,  and  perhaps  his  strict  duty 
was  to  tender  it  to  the  railroad  company  whose  contract,  jointly  with 
himself  or  his  owners,  was  to  carry  it  to  Cincinnati.  I  think  it  is  a  fair 
inference  that,  since  they  took  the  other  cottons,  they  either  refused  this 
because  it  was  in  a  damaged  condition,  was  commingled  in  its  ownership 
and  indistinguishable  as  to  its  shipping  marks  and  symbols,  or  else,  at 
least,  that  Samuels  supposed  they  would  not  receive  it.  It  is  not  specifi- 
cally proved,  but  we  may  have,  from  a  judicial  knowledge  of  current  his- 
tory, information  of  the  fact  that  Memphis  is  an  extensive  cotton  mart, 
while  Chattanooga  is  not,  and  it  is  not  an  unreasonable  inference  from  the 
v.38F.no.4— 23 
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fact  that  the  facilities  there  for  picking  over  a  mass  of  burnt  cotton,  repack- 
ing, and  repairing  it  for  marketable  use,  were  greater  there  than  at  Chat- 
tanooga, and  that,  this  influenced  Samuels'  conduct  in  dealing  with  it 
under  his  wrongfully  assumed— it  may  be — powers  as  master.  It  is 
said  that  his  duty  was,  on  arriving  at  the  end  of  his  voyage,  to  notify 
the  owners  or  consignees,  and  that  whenever  this  can  be  done  he  may 
not  sell  at  all  as  master.  He  could  have,  done  this  as  well  from  the  near- 
est postal  or  telegraph  office  to  the  place  of  disaster  as  at  Chattanoc^. 
I  have  not  followed  out  the  cases  to  see  whether  this  rule  of  a  termina- 
tion of  the  implications  of  a  power  of  sale  by  the  arrival  of  the  vessel  at 
her  destination,  and  the  then  imposed  duty  of  notification  to  owners, 
applies  to  such  bills  of  lading  as  this,  which  are  somewhat  anomalous, 
and  of  modern  use  in  maritime  law,  or  whether  the  rule  is  confined  to 
purely  maritime  contracts  of  afixeightment,  where  the  consignee  is  usu- 
ally found,  or  some  agent  for  him,  also,  at  the  place  where  the  voyage, 
ends.  These  consignees  were  in  Cincinnati,  and  it  may  be,  if  we  are  to  cut 
out  the  bit  of  water  route  and  treat  it  independently  in  its  relation  to  the 
law  of  this  case,  that  the  railroad  company  or  its  agents  at  Chattanooga, 
were,  pro  haCy  the  consignees  as  to  this  master,  or  the  agents  of  such  con- 
signees, and  that  notification  to  them  was  all  that  was  required  under 
the  maritime  law,  and  that  their  refusal  to  receive  the  damaged  cotton 
entailed  on  the  master  the  duty  of  warehousing  it  or  possibly  of  selling 
it  for  account  of  whom  it  might  concern,  according  to  his  best  judgment, 
as  any  other  bailee  may  sometimes  do  in  that  emergency. 

At  all  events  it  does  not  s^m  to  me  that  so  much  should  be  implied 
in  favor  of  a  liability  against  defendants  from  the  bare  fact  that  Samuels 
assumed  to  be  owner,  and  that  they  dealt  with  him  as  such;  and  all  the 
circumstances  and  inferences  I  have  just  mentined  seem  to  me  to  bring 
the  case  fairly  within  the  rule  of  Lickharrow  v.  Maaon,  2  Term  R.  70,  "that 
wherever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third, 
he  who  has  enabled  such  third  person  to  occasion  the  loss  must  sustain 
it."  Id.,  1  Smith,  Lead.  Cas.  1147.  And  this  rule  is  fully  recognized 
by  the  supreme  court  of  the  United  States.  Steam-Boat  Co,  v.  Van  Pelt,  2 
Black,  371.  It  is  not  neccessary,  in  my  judgment,  that  the  defendants 
should  establish  a  state  of  facts  which  would  absolutely  create  a  power 
of  sale  by  implication,  so  that  under  the  maritime  law  a  purchaser  from 
the  master  would  acquire  a  good  title  as  against  the  owner.  That  would 
be  full  protection,  assuredly,  but  something  less  may  be  also,  if  not  for 
a  purchaser,  who  must  claim  under  his  title,  or  by  estoppel  against  the 
real  owner  equivalent  to  a  good  title,  yet  for  the  mere  agent  of  the  mas* 
ter,  employed  by  him  to  make  the  sale  under  a  mistaken  belief  that  the 
given  facts  conferred  that  power  on  him.  That  would  be  only  a  mistake 
of  judgment  on  the  part  of  the  oyvner's  agent,  for  which  the  owner  him- 
self should  suffer,  rather  than  an  innocent  broker,  employed  by  that  agent 
to  sell  that  which  the  agent  believed  or  assumed  that  he  might  sell.  The 
facts  here  were  in  their  character  of  the  kind  to  raise  the  power  prinia 
facie^  and  might  be  readily  mistaken  for  the  very  facts  or  circumstances 
under  which  the  power  would  exist«     In  Smith  v.  Martin^  6  Bin.  262,  in 
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a  suit  against  the  master  himself,  he  was  held  not  liable  for  acting  under 
a  nlistaken  judgment  on  the  facts,  which  he  supposed  authorized  him  to 
sell;  surely,  his  broker  cannot  be  made  liable.  Said  Mr.  Justice  Black- 
burn in  HMins  v.  fbxder^  mpra,  766, — and  it  should  be  remembered  that 
he  was  with  the  majority  holding  the  defendant  to  the  most  rigid  rule  of 
liability  against  the  dissent  of  Mr.  Justice  Brett  and  his  associates: 

"I  cannot  And  it  anywhere  distinctly  laid  down»  but  I  submit  to  your  lord- 
ships that,  on  principle,  one  who  deals  with  goo^s  at  the  request  of  the  person 
who  has  the  actual  custody  of  them»  in  the  bonaflde  belief  that  the  custodier 
is  thetrue  owner,  or  has  the  authority  of  the  true  owner,  should  be  excused 
for  what  he  does  if  the  act  is  of  such,  a  nature  as  would  be  excused  if  done  by 
the  authority  of  the  person  in  possession,  if  he  was  a  finder  of  the  goods,  or 
intrusted  with  their  custody.  I  do  not  mean  to  say  that  this  is-  the  extreme 
limit  of  the  excuse,  but  it  is  a  principle  that  will  embrace  most  of  the  cases 
which  have  been  suggested  as  difScuIties. " 

Now,  thj^t  principle  protects  the  defendants  here,  in  my  judgment,  in 
the  case  where  the  master  of  a  vessel,  finding  himsef,  under  the  peculiar 
circumstances  of  this  case,  in  possession  of  a  portion  of  his  cargo  that  has 
been  injured  by  fire,  so  that  the  ownership  is  indistinguishable,  and  the 
mass  unrecognizable  in  its  shipping  marks,  etc. ,  and  the  damage  of  such 
a  nature  that  the  rights  arising  concerning  it  out  of  the  disaster  are  pecul- 
iar and  liable  to  disputes,  as  they  are  under  maritime  law,  and  the  goods 
are  of  such  kind  that  they  require  especial  handling  to  make  them  sal- 
able, supposes  that  he  has  the  power  to  sell  for  account  of  whom  it  may 
concern,  and  proceeds  to  do  that  thing  reasonably.  And  I  hold  that,  if 
his  judgment  be  at  fault  as  to  his  power,  and  he  misconceives  his  duty 
in  the  premises;  or  if  he  become  fraudulent  in  his  intentions,  and  takes 
advantage  of  his  possession  and  prima  facie  appearances  of  right  to  sell, — 
his  bailor  must  sufier  the  consequences,  and  not  a  mere  broker  for  sale 
whom  he  employs  to  sell  the  damaged  goods  for  him ,  and  who  is  ignorant 
of  all  knowledge  of  wrong-doing  on  his  part.  The  bailor  may  pursue  the 
master,  or  the  vessel  and  its  owners,  or  the  purchaser  of  the  goods,  if  he 
have  acquired  no  title  by  estoppel  m  jxiw  or  otherwise,  but  he  cannot  pur- 
sue a  bare  agent  to  sell,  who  has  never  acquired  any  title  to  or  interest  in 
the  goods  of  a  kind  called  a  "property  right,"  nor  claimed  any  such  title  or 
interest,  but  only,  at  most,  has  claimed  a  right  to  keep  possession  until 
his  advancements  were  paid,  and  who  has  sold  and  paid  over  the  pro- 
ceeds to  the  master  before  he  has  any  knowledge  of  the  adverse  claim  of 
that  master's  bailor  that  the  master  had  upon  the  facts  no  right  to  act  in 
that  way,  and  sell  the  goods. 

And  I  wish  here  to  call  attention  to  the  fact  that  in  the  judgment  or- 
dered by  the  circuit  judge  it  becomes  necessary  to  divide,  according  to 
percentiles  of  value,  the  gross  proceeds  of  goods  that  were  so  com- 
mingled by  the  damage  that  the  plaintiffs  cannot  identify  their  goods, 
even  now.  Without  the  necessary  identification,  how  could  their  de- 
mand to  surrender  the  cotton  to  tfiem  be  complied  with,  either  by  the 
master  or  his  agent,  if  it  had  not  been  then  sold?  And,  if  not,  how 
could  the  refusal  be  a  conversion  technically?    And  might  not  the  mas- 
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ter  be  excused  for  any  error  of  judgment  in  supposing  it  were  best  to  re- 
bale  the  burnt  cotton,  and  sell  it  all  together  for  distribution?  'Who 
knows  that  he  is  not  willing  and  ready  to  make  that  distribution,  and 
pay  over  the  proceeds  on  demand?  I  regret  that  the  proof  is  so  meager 
on  this  branch  of  the  case,  but  the  implications  and  inferences  are,  in 
my  opinion,  not  at  all  id  favor  of  the  assumption  of  fact  that  the  mas- 
ter was  ah  inUio  a  thief  or  embezzler  of  this  cotton,  whatever  he  may  have 
become  afterwards  by  a  misuse  or  wrongful  withholding  of  the  money 
paid  to  him  as  its  proceeds, — ^if  there  has  been  any  such  misuse,  which 
has  not  been  proved,  but  only  taken  for  granted,  because  defendants  sup- 
posed they  were  protected  from  liability  in  any  event,  and  whatever  he 
may  have  done. 

My  conclusion  is  that  the  judgment  should  be  for  the  defendants  ab- 
solutely, because,  as  to  the  four  bales  of  cotton  on  hand  when  notice 
of  plaintiffs'  claim  came,  they  were  not  the  entire  owners,  and  only  had 
an  undivided  interest  incapable  of  separation,  and  therefpre  a  refusal 
of  their  demand  did  not  amount  to  a  conversion  as  to  those  four  bales. 
Whether  aesumjmt  would  lie  after  sale  for  plaintiffs'  share  of  the  proceeds 
of  those  four  bales,  I  am  not  sure,  but  think  possibly  not,  for  the  same 
reason  of  a  want  of  identifying  their  property.  But  at  most  they  could 
be  liable  only  for  plaintiffs'  share  of  those  four  bales,  and  the  charges 
and  commissions  retained  by  defendants. 

If  any  apology  is  needed  for  the  extent  of  this  opinion  it  must  be  found 
in  the  confused  state  of  the  authorities,  the  unaffected  deference  I  have 
for  the  opinion  of  the  learned  circuit  judge,  the  great  reluctance  I  feel 
in  stating  this  dissent  at  all,  the  necessity  that  is  upon  me  for  justi- 
fying it  as  best  I  may,  and  a  firm  conviction  that,  notwithstanding  the 
array  of  opinions  to  be  produced  that  may  be  thought  to  be  j  and  perhaps 
are,  to  the  contrary,. the  defendants  are  not  liable  upon  the  true  princi- 
ples of  law,  as  I  understand  them.  The  supreme  court  of  the  United 
States  ought  to  be  asked  to  settle  the  questions  of  this  case,  and  only  be- 
cause they  have  not  heretofore  had  occasion  to  do  so,  do  I  consent  to  a 
dissent,  the  first,  I  believci  except  pro  fortna^  since  I  have  been  in  this 
court. 


Shaw  v.  Folsom.^ 

(District  Court,  8.  D.  New  Twk.    April  9, 1889.)  I 

.  SHnroro—CHARTBR-PARTT— Stipulation  as  to  Weight— Mibtaxb— Excess- 

IVB  Dbaught— Damaqbs.  I 

Kespondent  chartered  libelant's  vessel  for  a  lump  sum,  contracting  to  load  | 

her  with  "not  to  exceed  850  tons"  of  guano.    By  error  of  both  the  master  and 
the  charterer's  agent  at  the  port  of  loading,  the  vessel  took  on  board  over  90  I 

tons  in  excess  of  the  charter  amount,  by  reason  of  which  additional  weight 
she  was  detained  several  days  at  the  bar  at  her  port  of  destination.   RM^  that  i 

both  parties  were  liable  for  the  ship's  damage.  i 

^Reported  by  Edward  Q.  Benedict,  Esq:,  of  the  New  York  bar. 
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8l  Same— Bbcotsrt  ov  CsABass  fob  AoDinoirAL  Fbbight. 

Held,  aUo,  that  the  ship-owner  could  not,  in  addition  to  his  claim  for  dam- 
ages, recover  pro  rata  freight  for  the  transportation  of  the  additional  weight. 

In  Admiralty. 

Action  for  damages  for  detention  of  a  vessel,  and  for  incidental  ex- 
penses, caused  by  excessive  loading,  as  well  as  pro  rata  freight  for  extra 
weight  transported. 

Wing  J  Shaudy  <Ss  Putnam^  for  libekmt. 

Biddle  &  Wordy  for  respondent. 

Brown,  J.  By  a  charter-party  dated  August  29,  1887,  the  respond- 
ent engaged  the  libelant's  brig,  the  Emma  L.  Shaw,  to  proceed  to  Little 
Curagoa,  and  take  a  cargo  of  guano,  to  be  delivered  at  Charleston,  S.  C, 
for  a  lump  sum  as  freight  of  $2,500.  The  charterer  contracted  to  load 
the  ship  with  a  cargo  of  guano,  "not  to  exceed  850  tons."  He  supposed 
that  to  be  the  full  carrying  capacity  of  the  ship;  but  she  could  carry 
1,000  tons.  The  object  of  the  owners  in  inserting  the  limitation  was 
that  the  ship  might  be  under  no  difficulty  in  going  over  the  bar  at 
Charleston.  At  Little  Curagoa  there  were  no  means  of  weighing  guano 
accurately.  It  was  loaded  from  lighters  by  estimate.  Such  was  the 
custom.  On  reaching  Charleston  the  vessel  could  not  pass  the  bar  on 
account  of  the  excessive  draught.  She  was  detained  there  six  days,  in- 
cluding rough  weather,  during  which  time  part  of  the  cargo  was  lightened 
from  the  ship.  On  delivery  at  Charleston,  the  weight  was  found  to  be 
91}  tons  in  excess  of  the  amount  specified  in  the  charter.  It  was  this 
excess  that  prevented  her  passing  the  bar,  and  the  libelant  claims  to  re- 
cover for  the  detention  and  incidental  expenses  caused  by  the  excessive 
loading,  as  well  as  for  pro  rata  freight  for  the  extra  weight  transported. 
I  am  not  satisfied  that  there  was  any  bad  faith  on  the  part  of  the  re- 
spondent or  his  superintendent,  as  respects  the  excessive  loading  at  Lit- 
tle Curagoa.  The  master  had  equal,  or  nearly  equal,  means  of  judging 
what  amount  to  put  on  board,  though  the  rough  weather  prevented  ex- 
act observation  of  the  vessel's  draught;  and  the  tally  kept  in  the  log  would 
indicate  that  the  master  must  have  been  aware  on  tiie  last  day  that  it 
was  likely  that  more  was  being  loaded  than  was  allowed  by  the  charter. 
He  had  a  right  to  refuse  anything  offered  in  excess  of  850  tons.  But 
he  was  doubtless  in  a  difficult  position  when  the  superintendent  insisted 
that  that  weight  had  not  been  reached.  Tlie  charter  must  be  deemed  to 
have  been  entered  into  in  view  of  the  uncertainty  as  to  the  exact  weight 
that  must  attend  loading  at  the  guano  islands.  The  specification  of  850 
tons  was  a  limit  of  the  charterer's  engagement  and  of  his  right  to  load ;  but 
not,  I  think,  in  the  uncertainties  of  the  place  of  loading,  a  strict  and  abso- 
lute warranty  that  in  no  event  should  more  than  850  tons  be  put  on  board. 
The  master  might  intentionally  have  taken  more;  and,  had  that  appeared 
to  be  the  fact,  the  respondent  could  not  be  held  for  damages.  But  it  is 
plain  that  the  master  had  no  such  intention;,  that  the  amount  put  aboard 
was  a  matter  of  difference  and  discussion;  and  I  cannot  find  that  there 
was  bad  faith  or  deception  on  either  side,  although  the  excess  is  much 
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more  than  any  usual  variation  from  the  amount  designed  to  be  loaded. 
I  think  the  responsibility  of  determining  the  correct  amount  rested  upon 
one  as  much  as  the  other;  that  both  are  equally  responsible  for  the  ex- 
cess put  on  board;  and,  as  a  loss  to  the  ship  resulted  directly  from  the 
excessive  loading,  that  both  parties  are  alike  chargeable  with  the  loss. 
As  nothing  was  ever  said  to  the  respondent  connecting  the  850  tons  with 
the  draught  of  water  at  Charleston  bar,  and  as  he  knew  nothing  of  it,  and 
could  not  have  contemplated  these  special  damages  in  connection  with 
any  excess  above  the  charter  limit,  I  have  some  doubts  whether  this  is 
proper  legal  damages;  but,  as  the  point  was  not  raised  or  argued,  I  do 
not  consider  it.  The  libelant  cannot,  in  addition  to  the  claim  for  dam- 
ages, recover  also  for  the  pro  rata  freight  for  the  transportation  of  the  ad- 
ditional 91}  tons;  but  he  is  entitled  to  include  not  only  the  expenses  at 
Charleston,  but  the  additional  time  of  the  vessel  in  loading  and  unload- 
ing the  91  i  tons,  for  which  I  allow  2  days  at  $45  per  day.  This,  with 
the  delay  at  Charleston  bar,  and  other  expenses,  and  interest,  amounts 
to  $780.50,  one  half  of  which  is  $390.25,  for  which  the  libelant  may 
take  a  decree,  without  any  costs  beyond  the  costs  already  paid  with  the 
payment  of  the  freight. 


The  Chickasaw. 

O'Neil  et  at.  v.  Memphis  &  W.  R.  Packet  Co. 

(District  Court,  W.  D.  Tennessee.    March  4, 1889.) 

OOLLIBIOH— VbSBBLS  AT  WhaRF — CUTTING  BABQE  AdhIFT  TO  SaVB  StEAMEB 

— Injury  to  Othbb  Vessels. 

One  has  not  the  right  to  save  his  own  property  at.the  expense  of  another's, 
unless  the  property  sacrificed  in  some  sense  threatens  that  which  he  seeks  to 
save.  Held,  therefore,  that  a  steam-boat  was  liable  in  a  case  where  the  mate 
cut  adrift  a  flat  lashed  to  the  steam-boat,  which  seemed  to  him  to  be  in  im- 
minent danger  of  sinking  and  carrying  with  it  the  steam-boat  herself,  whereby 
the  libelants'  barge,  lying  below,  and  laden  with  coal,  was  sunk  by  collision 
with  the  drifting  flat. 

Same— Negligence. 

Steam-boats,  in  a  crowded  harbor,  coaling  from  a  flat  along-side,  assume 
the  duty  of  protecting  the  fiat  from  drifting  logs,  so  far  sis  relates  to  ant 
danger  to  craft  moored  in  the  current  below,  should  the  flat  be  set  adrift 
to  save  the  steam-boat  from  the  peril  of  its  sinking  along  side  while  lashed 
together,  unless  they  bargain  with  the  owner  of  the  flat  to  give  attention  to 
its  management  in  navigation  during  the  process  of  taking  coal  from  it;  and 
it  is  negligence  in  the  steam-boat  not  to  protect  the  flat  meanwhile  by  fend- 
ers against  the  drift,  or,  if  the  safety  of  tne  steam-boat  demand  that  the  flat 
should  be  detached,  not  to  hold  it  with  lines  to  prevent  collision,  if  set  adrift, 
with  the  craft  lying  in  the  river  below. 

Same— Inevitable  Acxjidbnt. 

It  is  not  inevitable  accident  which  causes  the  collision  between  a  drifting 
flat  and  libelant's  barge,  moored  to  the  wharf,  if  the  flat  has  been  volun- 
tarily turned  adrift  by  a  steam-boat,  having  it  attached  along-side  for  coal- 
ing, although  the  mate  of  the  boat  cut  it  adrift  while  in  a  sinking  condi- 
tion from  contact  with  a  drift  in  the  river,  and  in  order  to  keep  the  steam- 
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boat  from  being  also  sunk  by  the  sinking  of  the  flat;  nor  is  it  a  common 
peril  of  navigation  which  both  must  share;  and.  particularly,  if  the  peril  of 
the  flat  and  steam-boat  has  been  caused  by  neglect  to  protect  them  against 
drifting  logs. 

4  Same— Error  m  Extreuib, 

Excusable  error  of  Judgment  in  extremis  can  only  be  available  as  a  defense 
where  there  is  some  fault  or  mismanagement  of  the  iniured  vessel  which 
induced  the  maneuver  that  caused  the  collision.  Held,  therefore,  that  it  was 
not  an  excusable  error  of  judgment  in  extremis  to  cut  a  flat  adrift  under  a 
misapprehension  of  danger  to  come  from  its  sinking,  where,  when  adrift, 
it  came  in  collision  with  a  coal-barge  moored  to  the  wharf,- which  was  not 
in  any  way  responsible  for  the  act  of  cutting  adrift. 

5.  Same— Burden  op  Proof. 

If  a  steam-boat  in  charge  of  a  coaling  flat  lashed  along-side  voluntarily 
set  the  flat  adrift,  it  is  prima  facie  negligence,  and  the  burden  of  proof  is 
upon  the  steam-boat  to  show  that  the  act  was  a  proper  one,  and  without 
fault  on  her  part. 

In  Admiralty. 

Libel  by  O'Neil  &  Co.  against  the  steamer  Chickasaw, — Memphis  & 
White  River  Packet  Company,  claimant, — for  injuries  caused  by  col- 
lision between  libelants'  barge  and  a  baigp  cut  loose  from  claimant's 
steamer. 

TarUy  &  Wright^  for  libelants. 

M.  B,  Trezevant,  for  claimant. 

H.  0.  Warinner^  for  Brown  &  Jones. 

Hammond,  J.  Stating  the  facts  most  strongly  for  the  respondents, — 
and  by  this  is  meant  the  occurrences  themselves,  and  not  the  conclusions 
drawn  from  them  by  either  side, — and  it  appears  that  the  steam-boat 
Chickasaw,  lying  at  the  Memphis  wharf,  was  coaling  from  a  fiat  lashed 
to  herself,  outside.  Heavy  drift  was  running  in  the  river,  and  had 
been  for  some  time.  A  floating  tree,  being  carried  by  force  of  the  cur- 
rent against  the  flat,  knocked  a  hole  in  its  forward  compartment,  which 
filled  with  water,  and  the  mate  of  the  Chickasaw,  becoming  alarmed  for 
the  safety  of  the  'vessel  by  the  sinking  of  the  fiat,  which  seemed  to  him 
to  be  imminent,  cut  it  adrift,  and  it  was  carried  by  the  current  against 
one  of  the  coal-barges  of  libelants,  lying  tied  to  the  wharf,  not  far  be- 
low and  astern  of  the  Chickasaw,  which  was  sunk,  and,  with  its  cargo 
of  coal,  was  totally  lost.  The  sinking  of  the  fiat  along-side  of  the  Chick- 
asaw would  have  endangered  her  and  all  she  carried,  by  dragging  the 
vessel  down  with  it,  and  the  weight  of  coal  with  which  it  was  laden. 
The  Chickasaw's  flat  did  not  sink,  even  after  the  catastrophe  to  the 
libelant's  coal-barge,  but,  floating  down  the  river,  was  recovered  by  a 
tug,  and  saved,  though  the  captain  testifies  that  it  was  in  a  sinking  con- 
dition, and  would  have  sunk  but  for  his  relief  to  it.  It  was  built  in 
compartments,  only  one  of  which  was  injured  or  filled  with  water,  though 
the  mate  did  not  know  of  that  construction  perhaps, — he  being  now 
dead,  and  not  here  to  testify  as  to  that  or  any  other  fact  connected  with 
the  disaster.  He  was  a  first-class  mate,  of  experience  and  of  good  char- 
acter in  all  respects.     The  fiat  coaling  the  Chickasaw  belonged  to  Brown 
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&  Jones,  coal  dealers,  and  was,  according  to'  the  usages  and  custom  of 
this  port,  placed  by  their  tug  along-side  the  steam-boat,  and  left  solely 
to  her  care,  without  any  one  aboard  to  look  after  it,  except  that  two 
coal-checkers  were  on  it  to  keep  account  of  the  coal  taken,  but  had  no 
other  duty  or  relation  to  the  flat  whatever.  Brown  &  Jones  were  also 
sued  in  this  libel;  but,  it  appearing  that  they  were  in  no  fault,  but  fol- 
lowing strictly  the  custom  of  coaling  steamers  at  this  wharf,  the  demand 
against  them  has  been  abandoned.  Witnesses  testify  and  the  court  finds 
from  their  opinion,  and  from  the  fact  that  the  flat  kept  afloat  so  long, 
that  by  the  use  of  a  line  the  flat  could  have  been  dropped  below  and 
astern  of  the  Chickasaw,  and  held  there,  so  as  to  avert  any  danger  to 
the  steam-boat  by  its  sinking  and,  of  course,  any  disaster  to  libelants' 
barge  by  collision.  The  proof  does  not  show  clearly  whether  there  were 
any  lines  aboard  the  Chickasaw  or  the  flat,  available.  One  was  cut 
which  lashed  the  two  together,  and  perhaps  all  were  in  use  to  hold  the 
steamer  to  her  fiEUstenings;  but  some  of  the  witnesses  thought  that  those  at 
hand  might  have  been  used  by  splicing,  or  without  it,  while  others 
thought  there  was  no  line,  and  apparently  no  time  to  provide  one,  long 
enough  to  drop  the  flat  far  enough  astern  to  free  the  wheel  of  the  Chick- 
asaw of  the  sinking  flat.  No  precautions  whatever  were  taken  to  pre- 
vent the  drift-wood  from  coming  in  contact  with  the  coal-flat  by  any 
one,  and  it  is  not  customary,  unless  there  is  special  cause  for  it,  to  pro- 
tect them  by  fenders,  while  temporarily  lashed  to  a  steam-boat,  against 
the  drift.  The  answer  charges  negligence  against  libelants,  but  it  is 
hardly  insisted  on,  and  the  proof  shows  not  the  least.  They  were  in 
their  accustomed  berth  at  the  wharf,  assigned  to  them  by  municipal 
authority,  known  of  all  men  about  the  river  and  to  respondents,, ^nd  en- 
gaged in  their  usual  occupation  of  delivering  coal  from  their  barges  to 
dieir  customers;  this  lost  barge  being  engaged  in  discharging  cargo  at 
the  time.  She  had  fenders  out  against  Uie  driflrwood,  and  those  un- 
loading her — one  of  them  at  some  peril — did  all  they  could  to  avert 
the  collision. 

Now,  the  court  cannot  assent  to  the  contention  that  under  any  circum- 
stances, be  the  peril  what  it  may,  flats  or  barges  heavily  laden  with  coal 
can  be  set  adrift  in  the  river  here  to  float  by  the  city  wharf,  and  endan- 
ger the  craft  that  lie  along  it,  upon  the  notion  that  the  cutting  loose  is 
done  to  save  other  property  at  the  expense  of  that  which  may  be  lost  by 
collision  with  the  drifting  barge,  and  that  this  may  be  done  without  any 
liability  for  such  collisions.  But  certainly  such  assent  cannot  be  given, 
under  the  circumstances  above  stated,  hard  as  the  case  seems  to  be  for 
the  respondents.  In  hard  cases,  if  possible,  more  than  in  others,  the 
loss  must  always  fall  where  the  law  places  it,  and  this  case  is  no  harder 
for  the  respondents  than  for  the  libelants,  that  they  should  stand  this 
loss.  What  right  has  one  to  save  his  property  at  the  expense  of  anoth- 
er's? All  must  take  the  risks  of  common  peril,  each  his  share  accord- 
ing to  his  risk,  but  none,  it  seems  ^o  me,  is  liable,  unless  he  contracts — 
as  an  insurer  does — to  take  the  risks  of  his  neighbor;  and  that  is  what 
the  respondents  have  asked  the  libelants  to  do  in  this  case,  without  hav- 
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ing  paid  the  consideration  that  underwriters  nsually  chaige  for  such  un- 
dertakings. 

The  celebrated  Squib  Casey  2  W.  Bl.  892,  so  much  uiiged  by  learned 
counsel,  is  not  in  point.  There  one  threw  a  lighted  squib  into  the  market- 
place, which,  falling  upon  the  stand  of  A.,  was  by  him  thrown  off  upon 
the  stand  of  B.,  who  in  turn  threw  it  off,  and  it  struck  the  plaintiff  in 
the  eye.  He  recovered  against  the  original  thrower  of  the  squib,  but  we 
are  not  advised  that  it  has  ever  been  decided  that  he  might  not  have  re- 
covered also  against  the  others.  One  of  the  judges  said  that  "they  or  any 
by-stander  had,  I  allow,  a  right  to  protect  themselves  by  removing  the 
squib,  but  should  have  taken  care  to  do  it  in  such  a  manner  as  not  to 
endamage  others."  Another  did  say  that  "any  innocent  person  remov- 
ing the  danger  from  himself  to  another  is  justifiable;  the  blame  lights 
upon  the  first  thrower."  ScoU  v.  Shepherd,  2  W.  Bl.  892, 1  Smith,  Lead. 
Gas.  549.  It  was  only  a  question  of  pleading  involved,  and  neither  of 
the  above  utterances  was  decided;  but,  taking  the  last  to  be  the  law,  and 
the  respondents  here  must  fail,  because  they  are  not  "any  innocent  per- 
son," on  the  facts  of  this  case,  but  are  in  the  attitude  of  "the  first  thrower," 
— if  there  be  any  analogy  between  the  cases  at  all.  Treating  the  sinking 
flat  as  analogous  to  the  squib,  who  placed  it  against  the  Chickasaw?  The 
Chickasaw  herself.  It  was  by  her  contract  and  agreement  placed  there, 
and  it  was  a  part  and  parcel  of  herself,  as  if  she  had  borne  it  on  her  deck. 
There  can  be  no  doubt  of  this  on  the  authorities,  which  I  need  only  cite 
in  this  place:  The  British  Empire ,  24  Fed.  Rep.  493;  The  Merrimack ,  2 
Sawy.  686-595;  Sturgis  v.  Boyer,  24  How.  110;  IJie  Maria  Martin,  12 
Wall.  31,  44;  ne  Clara  Clarita,  5  Ben.  875-381,  23  Wall.  1-15;  ne  W. 
H.  Clark,  6  Biss.  295,  306;  The  Quickstep,  9  Wall.  665;  The  Doris  Eckhoff, 
82  Fed.  Rep.  555;  The  A.  R.  Wetrtiare,  5  Ben.  147;  Uie  City  of  Alexandria, 
81  Fed.  Rep.  427.  Most  of  these  cases  are  of  tugs  and  tows;  but  the 
principle  is  the  same,  and  it  is  that  the  commanding  vessel  is  responsi- 
ble, and,  if  there  be  a  division  of  command  and  control  between  the  two, 
then  each  and  both  are  liable  jointly  and  severally  to  the  injured  third 
party.  The  Chickasaw  could  have  limited  her  liability  by  a  contract 
that  Brown  A  Jones  should  retain  command  and  control  of  their  flat, 
and  be  responsible  for  her  navigation  and  management,  including  her 
protection  against  drift,  while  ddivering  coal;  but  she  did  not  do  that, 
but  assumed  entire  control,  and,  under  the  circumstances,  entire  re- 
sponsibility for  her  management.  The  fact  that  two  coal-checkers  were 
on  the  flat  is  immaterial,  as  is  obvious.  It  is  the  same  as  if  the 
Chickasaw  had  cut  herself  adrift  to  save  herself;  and  there  we  have  di- 
rect authority  that  she  would  have  been  liable.  A  vessel  in  Galveston 
harbor,  lashed  to  a  wharf,  cut  herself  loose  to  save  herself  from  sink- 
ing in  a  storm,  and  collided  with  another  vessel  at  anchor  there,  and 
she  was  held  liable  for  the  damages.  Sherman  v.  MoU,  5  Ben.  372,  af* 
firmed  on  appeal.  Id.  372,  and  note.  Again,  in  the  case  of  The  Clara 
Clariia,  svpra,  affirmed  twice  on  appeal  upon  the  grounds  of  the  orig- 
inal opinion,  Mr.  Justice  Blatchford,  then  the  district  judge,  lays  down 
the  rule  of  law  that  must  control  this  case,  beyond  doubt,  it  seems  to  me. 
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A  ferry-boat  was  on  tire  at  her  dock.  A  tug  came,  voluntarily,  to  her 
relief,  and  towed  her.  out  with  a  hempen  hawser,  which  burned,  and 
which,  being  again  attached,  burned  again,  and  the  burning  boat  drifted 
against  a  schooner  at  anchor,  and  set  her  on  tire.  Held,  that  the  tug  was 
liable,  although  it  was  all  done  to  save  other  property  at  the  wharf  from 
the  peril  of  the  burning  boat,  and  the  same  defense  was  set  up  there  as 
here.  What  the  learned  judge  said  has  direct  application  here. .  He 
calls  attention  to  the  suggestion  of  blowing  up  a  house  by  the  common- 
wealth's authorities  to  save  other  property  from  fire,  and  to  throwing 
overboard  the  goods  of  another  to  save  the  ship  and  her  lives,  and  points 
out  with  his  usual  ability  the  utter  fallacy  of  the  suggestion.     He  says: 

'*The  necessity  must  be  a  direct  one,  an  obvious  one,  a  necessarily  resulting 
one.  In  the  case  of  the  building  or  goods  in  the  vessel,  the  necessity  for  the 
sacrifice,  as  well  as  the  act  of  sacrifice,  must  both  of  them  be  direct  in  refer- 
ence to  the  thing  sacrificed.  There  must  be  no  fault  in  either  substituting  a 
fancied  necessity  for  a  real  necessity,  or  in  negligently  doing  what  is  done,  so 
that  the  existence  of  the  necessity  comes  to  rest  only  on  the  fact  of  sacrifice, 
when  the  sacrifice  would  not  have  occurred  but  for  the  negligence." 

He  then  shows  that  it  was  not  necessary  to  sacrifice  the  libelant's 
schooner  by  setting  her  on  fire  to  save  the  other  property.  So,  here,  it 
was  not  necessary  to  sacrifice  the  libelants'  barge  of  coal  to  save  the 
Chickasaw,  because  she  was  not  at  all  endangered  by  that  barge,  as  the 
intervening  house  endangers  the  more  remote  for  whose  safety  it  is  sacri- 
ficed, nor  as  the  goods  thrown  overboard  endanger  the  vessel  from  which 
they  are  thrown,  however  necessary  it  might  have  been  to  sacrifice 
Brown  &  Jones'  coal-flat  which  was  sinking  at  her  side.  He  also  found 
the  tug  n^ligent  in  using  a  hempen  hawser,  although  she  had  on  board 
no  metal  cable  or  chains,  and  it  was  not  usual  to  carry  them,  saying  that, 
obviously,  the  extraordinary  service  required,  if  undertaken,  adequate 
appliances.  If  the  flat  had  been  torn  loose  by  the  drift  in  the  current, 
without  the  fault  or  negligence  of  the  Chickasaw's  people  in  that  behalf, 
or  without  their  voluntary  action  in  cutting  it  adrift,  then  the  case  would 
have  been  one  of  disaster  by  the  perils  of  navigation  or  inevitable  acci- 
dent, and  difierent  from  this.  In  such  cases  there  is  now  no  doubt  that 
with  us  there  would  be  no  division  of  loss,  but  that  it  must  fall  wholly 
upon  him  who  sufiers,  if  ^either  be  to  blame.  Stainback  v.  Rae^  14 
How.  532;  The  John  Fraaer,  21  How.  184,  194;  The  Mcyming  Light,  2 
Wall.  550;  The  Grace  Girdler,  7  Wall.  196. 

Clearly,  this  was  not  a  case  of  inevitable  accident  in  this  sense  of  the  law, 
unless  every  disaster  by  peril  of  navigation  is  to  be  held  such,  which  can- 
not be  so,  in  the  nature  of  the  law  against  negligence  in  navigation.  The 
supreme  court  says:  "A  collision,  which  occurs  when  both  parties  have  en- 
deavored by  every  means  in  their  power,  with  due  care  and  caution,  and 
a  proper  display  of  nautical  skill,  to  prevent  the  occuf  rence  of  the  accident" 
— is  an  inevitable  accident.  "It  is  not  inevitable  accident  *  *  *  where 
a  master  proceeds  carelessly  on  his  voyage,  and  afterwards  circumstances 
arise  when  it  is  too  late  for  him  to  do  what  is  fit  and  proper  to  be  done. 
He  must  show  that  he  acted  seasonably,  and  that  he  did  everything 


Digitized  by 


Google 


THE  CHICKASAW. 

which  an  experienced  man  could  do,  adopting  ordinary  cautiOn,  and 
that  the  collision  ensued  in  spite  of  such  exertions."  The  Pennsylvania^ 
24  How.  307,  313.  "It  is  not  inevitable  accident  where,  notwithstand- 
ing a  sudden  and  severe  gale,  the  danger  co.uld  have  been  averted  by 
proper  measures,  seasonably  taken,  if  good  judgment  and  good  seaman- 
ship had  combined,  and  if  the  requisite  skill  had  been  displayed  before 
the  peril  was  so  near  that  all  precautions  were  too  late."  The  David  Dows^ 
16  Fed.  Rep.  154.  The  via  major  of  a  hurricane  is  no  defense,  if  the  col- 
lision could  have  been  avoided  by  foresight,  precaution,  and  nautical 
skill.  The  Thvle^  3  Woods,  670.  Undoubtedly,  the  best  skiU  nor  the 
highest  degree  of  caution  is  not  required,  but  only  that  which  is  reason- 
able under  the  circumstances,  and  that  which  experience  has  justified 
as  suflBcient.  !Z%e  Austria^  14  Fed.  Rep.  298.  But  occasional  storms 
and  gales  should  be  anticipated  and  guarded  against,  and  their  force  is 
not  always  a  vis  major^  by  any  means.  The  Johannes,  10  Blatchf.  478. 
The  pony  chaise  case,  cited  by  counsel,  was  not  that  of  the  voluntary 
turning  loose  of  the  frightened  horse  by  the  woman,  but  a  case  of  want 
of  strength  on  her  part  to  hold  him.  Still,  her  husband  was  held  liable 
on  proof  that  the  horse  was  in  fact  left  unattended  in  the  street.  Good- 
man V.  Taylor,  5  Car.  &  P.  410. 

The  burden  of  proof  is  on  the  vessel  adrift  to  excuse  herself,  and  prima 
fade  she  is  negligent,  unless  her  owners  can  show  due  diligence,  when 
she  collides  with  one  harmlessly  and  faultlessly  at  anchor.  The  LovM- 
ana,  3  Wall.  164;  The  Jeremiah  Godfrey,  17  Fed.  Rep.  738;  The  Brady ^ 
24  Fed.  Rep.  300;  The  A.  R.  Wetmare,  5  Ben.  147;  27ie  Fremmt,  3  Sawy. 
671.  Has  the  Chickasaw  answered  this  burden  by  the  proof  in  this  case, 
and  relieved  herself  of  the  imputation  of  negligence  raised  by  reason  of 
the  very  fact  that  her  flat  was  adrift  in  the  river  among  the  craft  below 
her?  I  think  not.  I  doubt  if  her  mate  ever  thought  of  the  danger  to 
others;  and  probably  he  had  the  same  views  of  his  right  to  save  himself  at 
the  expense  of  anybody  else  in  his  way  that  the  learned  counsel  of  her 
owners  have  urged  upon  us  with  so  much  zeal  in  the  argument  at  the 
bar.  The  fact  that  the  flat  kept  afloat  so  many  hours  shows  he  was 
mistaken  as  to  the  extent  of  the  danger,  and  that  he  was,  to  use  the  lan- 
guage of  one  of  the  cases  already  cited,  "substituting  a  fancied  for  a  real 
necessity."  It  is  true  that  we  must  scrutinize  his  conduct  by  the  light 
of  the  circumstances  as  they  then  were;  yet  the  substantive  facts  after- 
wards developed  may  be  looked  to  for  the  purpose  of  determining  the 
true  conditions  and  testing  his  judgment  and  skill  in  the  premises.  The 
fact  that  two  canal-boats  survived  all  night  the  perils  which  were  al- 
leged, was  held  to  have  contradicted  the  asseveration  of  danger  as  set  up 
by  the  defense  in  the  case  of  The  Quickstep,  9  Wall.  665;  and  so  in  the 
case  of  The  Louisiana,  3  Wall.  164,  174,  the  fact  of  drifting  was  held  in 
itself  to  show  a  want  of  proper  fastenings.  And  it  is  of  no  avail  to  set 
up  that  this  was  a  mistake  of  judgment  by  a  skillful  navigator  in  the 
extremity  of  his  peril,  and  therefore  excusable.    The  supreme  court  says: 

"To  be  an  excusable  mistake  in  extremis,  a  pardonable  maneuver,  though 
contributing  to  or  inducing  a  collision,  when  the  maneuver  would  have  beeu 
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faulty  if  not  excusable,  it  must  be  one  produced  by  fault  or  mismanagement 
in  the  other  vessel."  The  Blizaheth  Jones,  112  IJ.  8.  514,  526,  5  Sup.  Ot 
Eep.  468. 

See,  also,  The  Oiiy  of  Spri/ngfidd,  29  Fed.  Rep.  923,  926;  The  0$cedla, 
33  Fed.  Rep.  719;  The  Eliaa  S.  Pottei-,  35  Fed.  Rep.  220;  The  EUa  fi., 
19  Fed.  Rep.  792;  The  George  L.  Garlick,  20  Fed.  Rep.  647.  There  was 
absolutely  no  act  on  the  part  of  libelants  contributing  to  this  maneuvex 
of  respondents.  But  if  it  be  ever  possible  to  invoke  this  doctrine  of  ex- 
cusable error  in  extremis  without  the  contributing  mismanagement  of  the 
other  side, — which  is  doubtful,  I  should  say,  on  these  authorities, — it 
cannot,  surely,  be  done  where  the  extremity  is  brought  on  by  the  previ- 
ous faulty  management  or  negligence  of  him  who  asks  to  be  excused  be- 
cause of  it.  Where  it  may  seem  plausible  to  set  up  the  excuse  notwith- 
standing the  absence  of  fault  on  the  other  side,  it  may  be  found  that  the 
circumstances  bring  the  case  rather  within  the  defense  of  inevitable  acci- 
dent than  that  of  excusable  error  in  extremis.  Here  there  was  no  fore- 
sight in  providing  against  the  drift-wood,  and  it  was  allowed  to  come 
at  will  and  beat  against  the  flat.  It  is  an  ordinary  occurrence  in  this 
river  that  drift-wood,  in  high  water,  fills  the  current,  and  endangers  the 
craft  like  that.  Libelants  had  put  out  fenders  to  ward  it  off  their  barge, 
and  the  fact  that  it  is  not  customary  to  protect  fiats  while  coaling  steam- 
boats does  not  answer  this  complaint  against  respondents.  It  would  be 
ordinary  prudence,  tested  by  the  reasonable  requirements  of  caution,  to 
provide  against  these  dangers,  and  no  admiralty  court  can  tolerate  a  neg- 
lect of  it  that  imperils  other  people's  property,  whatever  risks  the  own- 
ers of  the  steam-boats  and  of  the  fiats  themselves  so  unprotected  may 
choose  to  take.  The  Chickasaw  was  herself  responsible  while  she  had 
charge  of  the  flat,  unless  she  had  other  arrangements  with  Brown  <&  Jones, 
to  protect  it  from  drifting  wood  or  ice,  it  may  be ;  but  no  such  arrange- 
ment is  shown  by  the  proof,  and,  on  the  contrary,  everybody  seems,  ac- 
cording to  the  usage,  to  think  that  he  will  take  the  risk  of  the  destruction 
of  the  flat  while  coaling  a  steam-boat,  and  no  protection  is  taken  in  such 
cases.  The  circumstances  of  this  case,  especially  the  dangers  that  threat- 
ened the  Chickasaw,  show  that  it  is  the  grossest  negligence  not  to  pro- 
tect the  flat  against  drift-wood,  and  no  amount  of  usage  or  custom  can  re- 
lieve one  of  responsibility,  if  by  that  n^ligence  another  is  imperiled. 
They  are  protected  while  in  the  fleet,  or  at  their  places  at  the  landings, 
as  libelants'  barge  was  on  this  occasion;  and  it  is  because  they  are  only 
temporarily  lashed  to  the  steam-boat,  and  are  expected  to  be  soon  re- 
moved, that  the  risk  of  leaving  them  unprotected  against  the  drift  is 
taken;  but  it  is  none  the  less  negligence  because  of  this  inducement,  nor 
because  the  libelants  themselves  follow  the  same  dangerous  practice  while 
coaling  steam-boats,  as  the  proof  shows  they  do.  Again,  it  was  negli- 
gence not  to  hold  the  flat  with  a  line,  to  keep  it  from  drifting  against 
helpless  craft  lying  in  the  current  below;  and  the  excuse  that  no  lines 
were  at  hand  only  shows  that  no  adequate  provision  against  such  dangers 
as  may  be  expected  to  occur  was  made,  and  this  was  not  reasonable,  as 
the  above-cited  cases  demonstrate,  particularly  that  of  only  a  hempen 
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hawser  to  haul  off  a  boat  on  fire.  Every  navigator  may  expect  storms 
or  other  ordinary  perils  to  navigation  to  occur;  and  the  danger  of  drift- 
ing wood  or  ice  in  our  rivers,  being  well  known,  must  be  at  all  times 
guarded  against  by  proper  precautions  if  the  river  men  expect  to  secure 
themselves  from  liability  for  injury  to  other  property  through  neglect  to 
take  such  precautions.  Their  own  they  may  risk  as  they  will,  but  must 
guard  against  risking  another's  property  by  such  neglect.  If  steam-boats 
coal  themselves  from  flats  in  a  crowded  harbor  they  must  use  all  reason- 
able precaution  against  the  breaking  loose  of  the  flats,  and  I  do  not  think 
they  can  under  any  circumstances  voluntarily  cut  them  loose  to  save 
themselves  without  undertaking  to  answer  all  damage  that  shall  come  by 
the  act  to  others,  who  are  in  no  way  connected  with  them,  or  interested 
in  the  danger  they  seek  to  avert.  Unless  they  are  willing  to  do  this  they 
must  take  their  own  risk  in  the  premises.  Nor  was  the  act  of  the  mate 
only  the  remote  cause  of  the  disaster.  It  was  in  fact  the  causa  causams^ 
and  not  merely  the  cauaa  rine  qua  non  of  the  disaster,  because  no  inter- 
mediate forces,  disconnected  with  his  act  in  any  legal  sense,  contributed 
to  the  calamity  that  came  upon  libelants.  2  Thomp.  Neg.  pp.  1063, 
1085,  §  3;  R<mney  Marsh  v.  Trinity  House,  L.  R.  6  Exch.  204,  L.  R.  7 
Exch.  247;  The  George  and  Richard,  L.  R.  3  Adm.  &  Ecc.  466.  Let  me 
dose  with  a  most  pertinent  quotation  from  the  case  of  Romney  Marsh  v. 
Trinity  House,  supra: 

''The  case,  therefore,  appears  to  me  to  be  the  same  as  if  the  ship  had  been 
lying  at  anchor,  with  the  tide  flowing  rapidly  towards  a  rock,  and  the  defend- 
ants bad,  by  some  negligence,  broken  the  chain,  and  set  free  the  ship,  in  con- 
sequenoe  of  which  it*' had  at  once  and  immediately  been  carried  by  the  tide 
with  great  force  and  violence  against  the  rock,  and  had  become  a  wreck. 
Would  net  the  wi*eck  of  the  ship  have  been  caused  by  the  negligence  which 
broke  the  chain  'f  I  think  that  it  would,  and  that  such  a  case  and  the  case 
before  the  court  are  the  same;  that  the  negligence  of  the  crew,  the  servants 
of  the  defendants,  was  thus  the  immediate  cause  of  the  ship  being  driven 
against  the  wall  of  the  plaintiffs,  and  that  the  plaintiffs  are  therefore  entitled 
to  recover. " 

Mr.  Bryan  testifies  that  there  were  14,984  bushels  of  coal,  and  that 
the  barge  was  worth  $270,  but  objection  is  made  that  he  only  swears  by 
ganger's  weights  sent  to  hiri  from  Louisville.  Of  course  there  should 
have  been  direct  proof  from  the  ganger,  and  in  its  absence  secondary 
proof  as  to  the  capacity  of  the  barges  of  that  kind  will  not  be  admissi- 
ble, because  the  quantity  of  coal  may  have  been  less  than  that  capacity. 
He  testifies  that  the  coal  was  worth  12}  cents  per  bushel,  and  this  is  sat- 
isfactory, as  is  the  proof  of  the  value  of  the  barce.  If  the  parties  can- 
not agree  as  to  the  quantity  of  coal,  the  clerk  will  take  further  proof,  and 
report  the  proper  quantity,  and  the  libelants  may  have  a  decree  for  that 
amount  at  12}  cents  per  bushel,  and  the  value  of  the  bai^ge  at  $270 ;  re- 
spondents to  pay  costs.    So  ordered. 
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The  Westfield.* 

RoFF  et  aL  v.  The  Westfield. 

{District  Court,  8.  D.  New  York.    April  17, 1889.) 

1.  COLIiTSIOK— VeSBBL  AT  AnCHOB. 

Where  a  steam-boat  is  pursuing  her  usual  course*  at  her  usual  speed,  by 
night,  in  ordinary  weather,  and  runs  into  a  vessel  lying  at  anchor  without  an 
anchor  li^ht,  the  steam-boat  is  not  liable,  if  she  reversed  as  soon  as  the  other 
was  visible. 

2.  Same— EviDENCB— OppicBRfl— Credibilitt. 

Where  competent  officers  are  in  their  places,  attentive  to  their  duties,  and 
navigating  their  vessel  in  accordance  with  what  can  be  seen,  their  testimony 
that  a  light  was  not  perceived,  which  must  have  been  seen  if  properly  burn- 
ing, is  Entitled  to  superior  credit,  if  not  outweighed  by  other  circumstances. 

In  Admiralty.     Libel  for  damages  by  collision. 
Carter  J  RoUina  &  Ledyard^  for  libelants. 
MacfarUind^  Boardman  &  PlaU,  for  claimants. 

Brown,  J.  On  the  night  of  October  18,  1887,  at  a  little  after  mid- 
night, while  the  steam  ferry-boat  Westfield,  running  between  the  Bat- 
tery and  Staten  Island,  was  on  her  way  from  St.  George's  to  Stapleton, 
to  lie  up  for  the  night,  and  pursuing  her  usual  course,  she  came  in  col- 
lision with  the  libelant's  pilot-boat,  the  Lillie,  some  200  or  300  yards 
off  the  Corinthian  Yacht  Club  dock,  at  Tompkinsville,.and  a  little  to  the 
southward  of  it,  doing  considerable  damage  to  the  pilot-boat,  for  which 
the  above  libel  was  filed. 

The  preponderance  of  proof  shows  that  at  the  time  the  Westfield  came 
along  there  was  no  light  burning  upon  the  Lillie.  There  was  a  fishing 
smack  showing  a  light  from  50  to  1<)0  feet  to  the  eastward  of  the  Lillie; 
others  nearer  the  shore:  and  still  others  some  distance  to  the  southward 
or  south-west  of  her.  The  night  was  dark,  and  somewhat  drizzly.  There 
was  a  lookout  on  deck,  at  the  front  of  the  covered  passage.  The  master, 
at  the  wheel-house,  was  watchful  and  attentive  to  his  duty,  engaged 
wholly  in  observing  what  was  ahead  of  him.  No  light  was  seen  by 
either,  or  by  the  quartermaster  at  the  wheel;  and  the  pilot-boat  was 
only  discovered  a  short  distance  before  she  was  reached,  being  seen  and 
reported  by  this  lookout  at  the  same  time,  or  nearly  at  the  same  time, 
that  she  was  seen  by  the  master  and  quartermaster.  The  bells  were  im- 
mediately rung  to  stop  and  back,  but  the  collision  took  place  after  the 
engine  wad  reversed,  and  before  the  completion  of  a  single  revolution. 
W^here  competent  oflBcers  are  in  their  plages,  attentive  to  their  duties, 
and  navigating  their  vessel  according  to  what  can  be  seen,  their  testi- 
mony that  no  light  was  seen,  which  ought  to  have  been  seen  and  must 
have  been  seen  if  properly  burning,  is  entitled  to  superior  credit,  if  their 
evidence  is  not  outweighed  by  other  circumstances.  The  Narragansett, 
20  Blatchf.  87,  11  Fed.  Rep."918;  The  Royal  Arch,  22  Fed.  Rep.  457; 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  Isaac  Bdl,  9  Fed.  Rep.  842;  The  State  of  Alabama,  Vi  Fed.  Rep.  847, 
862;  TheJohanne  Augusta,  21  Fed.  Rep.  134,  140;  The  Drew,  35  Fed. 
Rep.  791;  The  Henry  Wani^r.  29  Fed.  Rep.  601.  <  Though  the  place  of 
anchorage  was  not  an  unusual  one,  it  was. not,  as  in  the  case  of  The  Drew, 
supra,  a  place  where  steamers  were  unaccustomed  to  come.  On  the  con- 
trary, it  was  the  daily  usual  course  of  the  Westfield.  The  necessity  for 
the  lillie  to  show  a  light  was  therefore  imperative.  This  is  not  denied. 
The  evidence  indicates  that  a  lantern  had  been  previously  hung  up,  but 
the  light  must  have  gone  out  before  the  Westfield  came  along.  I  cannot 
impute  any  blame  to  the  Westfield  for  taking  her  usual  course  to  Staple- 
ton,  or  in  not  anticipating  the  presence  of  the  pilot-boat  when  no  light 
was  seen.  Nor  is  there  sufficient  evidence  to  satisfy  me  that  th6  Lillie, 
without  a  light,  could  have  been  seen  from  the  Westfield  any  sooner  than 
she  was  seen;  or  that  the  Westfield  could  have  taken  any  more  effective 
means  to  avoid  her  after  seeing  her.  The  Westfield  bad  a  right  to  pur- 
sue her  usual  course  to  her  landing;  and  I  do  not  see  in  this  case  any 
circumstances  that  required  her,  as  a  matter  of  prudent  navigation,  to 
abate  her  ordinary  somewhat  reduced  speed,  when  going  to  lie  up,  sim- 
ply upon  the  risk  that  there  might  be  in  her  path  a  vessel  that,  in  vio- 
lation of  the  rules,  exhibited  no  anchor  light.  In  her  usual  course  she 
had  a  right  to  go  at  her  usual  reduced  speed.  In  not  maintaining  a 
light  the  risk  rested  wholly  upon  the  Lillie,  and  she  must  accordingly 
bear  the  blame.  In  the  cases  of  Steam-Ship  Co.  v.  Calderwood,  19  How. 
241,  and  The  Drew,  35  Fed.  Rep.  789,  the  steamer  was  held  liable  for 
being  much  out  of  her  proper  and  usual  track.  In  The  Isaac  Bell,  9  Fed. 
Rep.  842,  where  the  steamer  was  not  out  of  her  usual  course,  she  was 
acquitted,  and  that  judgment  was  affirmed  in  this  circuit.  This  case  is 
substantially  like  the  latter.     The  libel  is  dismissed,  with  costs. 


The  Catbeill. 

New  Yoek,  C.  &  A.  Steam-Boat  Co.  v.  The  Baltimobb. 

(Oireuii  Court,  8.  D,  JVew  York.    March  28, 1889.) 

Collibiok^-Bbtwebk  Steamer  and  Fbhby-Boat. 

The  steamer  C  while  coming  down  the  North  rirer  and  approaching  her 
wharf  in  New  York  city,  was  run  into  by  the  ferry«boat  B.  It  was  found  that 
the  course  of  the  C.  was  laid  direct  for  her  berth,  which  tools  her  directly 
across  the  bows  of  the  B. ;  but  that  the  latter  did  not  reverse  until  within  200 
feet  of  the  place  of  collision;  and  there  was  evidence  showing  that  the  inten- 
tion of  the  G.  to  keep  on  her  course  was  manifested  by  disregarding  the  re- 
peated signals  of  the  B.  Held,  that  the  B.  was  in  fault,  although  she  had  the 
right  of  way. 

In  Admiralty.     Libel  for  damages  on  appeal  from  district  couit,  84 
Fed.  Rep.  660. 
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Collision  between  the  steamer  Catekill  and  the  ferry-boat  Baltimore, 
the  latter  having  the  right  of  way.  The  district  court  divided  the  dam- 
ages. 34  Fed.  Itep.  660.  The  ferry-boat  appealed.  No  new  testimony 
was  taken  in  the  circuit  court. 
P.  Canline  B.nd  H.  Z>.  Van  Orden^  for  the  Catskill,  cited: 
Railroad  Co.  v.  The  Isaac  L.  Fisher,  29  Fed.  Rep.  644;  27*e  Aurania^  Id. 
123;  Tlie  Fred  W.  Chase.  31  Fed.  Rep.  91;  Murphy  v.  Tlie  Greenpoint,  Id. 
231 ;  The  Columbia,  29  Fed.  Rep.  719 ;  TJie  Beryl,  L.  R.  9  Prob.  Div.  137 ;  The 
Voorwarts,  L.  R.  5  App.  Gas.  876;  Wells  v.  Armstrong,  29  Fed.  Rep.  218; 
T?ie  Margaret  J.  Sanford,  80  Fed.  Rep.  714. 

Henry  0,  Wardy  for  the  Baltimore,  cited: 

The  B.  B.  Saunders,  25  Fed.  Rep.  727;  The  Britannia,  84  Fed.  Rep.  $52; 
The  U.  S.  Grant,  6  Ben.  467;  The  Free  State,  91  U.  6.  203;  The  St.  Johns, 
84  Fed.  Rep.  763. 

Lacombe,  J.  That  the  Catskill  was  in  fault  is  not  disputed,  and  she 
has  not  appealed.  The  Baltimore  was  found  by  the  district  judge  to  be 
in  fault  for  not  sooner  reversing.  Whether  this  fault  is  properly  charge- 
able to  her  is,  in  this  case,  a  question  of  fact  rather  than  law.  Her  nav- 
igator insists  that  he  stopped  and  reversed  as  soon  as  the  Catskill  mani- 
fested an  intention  to  cross  his  bows, — an  intention  first  disclosed  to  him, 
as  he  claims,  by  a  sheer  in  towards  the  New  York  shore.  The  witnesses 
for  the  Catskill,  however,  insist  that  she  laid  her  course  direct  for  her 
berth  at  the  Jay-Street  pier,  North  river,  a  course  which^  plainly  took 
her  directly  across  the  bows  of  the  Baltimore,  and  that  she  did  not  sheer 
in  towards  the  New  York  shore  until  immediately  before  the  collision, 
and  long  after  her  intention  not  to  give  way  to  the  Baltimore  had  been 
disclosed  by  her  course,  and  by  her  neglect  to  answer  the  latter's  repeated 
signals.  Upon  this  disputed  question  of  fact  the  district  judge  has  found 
that  the  course  of  the  Catskill  was  plain,  nearing  the  shore  generally  on 
a  direct  line  from  her  position  when  first  sighted  to  her  wharf;  and,  also 
on  conflicting  evidence,  that  the  Baltimore  did  not  reverse  until  within 
200  feet  of  the  place  of  collision.  Under  such  a  state  of  facts  the  Balti- 
more is  clearly  in  fault.  Her  navigator  was  not  surprised  by  any  sud- 
den indication  that  another  craft,  which  he  supposed  intended  to  obey 
the  rules,  meant  to  violate  them.  On  the  contrary,  with  a  very  plain 
intimation  that  the  other  vessel  was  willfully  or  heedlessly  continuing  on 
a  course  which  made  collision  imminent,  he  kept  on,  in  the  hope  that 
she  would  at  the  last  moment  discover  her  error,  and  seek  to  rectify  it. 
For  thus  keeping  on  until  the  safety  limit  was  reached  and  passed  the 
district  judge  hcdd  the  navigator  of  the  Baltimore  in  fault,  and  his  decis- 
ion is  affirmed.    Usual  decree.     Costs  of  circuit  court  to  the  Catskill. 
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Btakbbouqh  v.  Cook  et  al. 
{Oircuit  Court,  ilT.  2>.  Iowa,  E.  2>.    April  20, 1889.) 

1.  Removal  of  Causes— Right  of  Removal. 

In  cases  coming  within  the  removal  act  of  1887,  §  8,  cL  8.  proyiding  that 
suits  **  which  include  a  controversv  which  is  wholly  between  citizens  of  dif- 
ferent states,  and  which  can  be  f  ally  determined  as  between  them,  are  remov- 
able by  either  one  or  mOre  of  the  defendants  actually  interested,"  the  ri^ht 
of  removal  is  given  to  defendants  interested  in  the  controversy,  irrespective 
of  their  residence  or  citizenship.  ^ 

d.  Same— Sbfabablb  Controvebst. 

Plaintiff,  a  citizen  of  New  York,  brought  his  action  in  Iowa  for  the  recov- 
ery of  the  immediate  possession  of  certain  realty  and  damages  for  injury  to 
buildings  and  for  conversion  of  crops..  Citizens  of  Iowa  and  of  Vermont 
were  made  defendants.  It  was  not  averred  that  they  claimed  title  Jointly  or 
under  .a  common  source,  or  had  committed  the  injuries  lointly,  but  the  peti- 
tion was  drawn  under  the  Iowa  statutes  for  settling  all  adverse  claims  of 
title  on  the  part  of  any  and  all  the  defendants.  An  amended  petition  set  out 
that  certain  of  the  Iowa  defendants  had  executed  a  lease  in  their  own  right  to 
the  other  Iowa  defendant,  and  that  he  held  possession  under  this  lease. 
EM,  that  there  was  a  separable  controversy  between  the  plaintiff  and  the 
Iowa  defendants,  which  was  removable  on  the  application  of  the  alleged 
lessee. 

On  Motion  to  Remand. 

Calvin  Yoran  and  Powers  &  Lacy,  for  plaintiff. 

Eenderaorif  Hurd^  Daniels  &  Kiesdf  for  defendants. 

Shiras,  J.  At  the  March  term,  1889,  of  the  district  court  of  Dela^ 
ware  county,  Iowa,  a  petition  was  filed  by  the  plaintiff,  R.  M.  Stan- 
brough,  in  which  he  claimed  to  be  entitled  to  the  immediate  possession 
of  certain  real  estate  situated  in  Delaware  county,  as  the  owner  thereof 
in  fee-simple;  that  Edward  Cook  was  in  possession  thereof  as  a  tenant; 
that  he  had  converted  to  his  own  use  growing  crops  on  the  property, 
and  had  damaged  the  buildings;  that  for  the  use  of  the  property  and  the 
damages  named  the  defendant  Cook  was  indebted  to  plaintiff  in  the  sum 
of  $1,000;  that  the  said  Cook  has  been  in  the  occupancy  of  the  premises 
since  the  15th  day  of  September,  1888,  claiming  to  hold  the  same  as 
tenant  of  one  or  more  of  his  co-defendants.  The  parties  other  than 
Cook  named  as  defendants  are  Susan  Daniels,  Lucy  Daniels,  and  the  firm 
of  Henderson,  Hurd,  Daniels  &  Kiesel.  The  prayer  is  for  a  judgment 
awarding  the  immediate  possession  of  the  realty  to  the  plaintiff  and  for 
$1,000  damages  against  the  defendant  Cook,  the  same  to  be  binding  upon 
such  of  the  co-defendants  as  are  alleged  by  said  Cook  or  by  their  own 
pleadings  to  be  the  landlord  of  said  Cook.  Under  the  provisions  of  the 
Code  of  Iowa,  the  petition  is  in  form  sufficient  to  enable  the  plaintiff  to 
establish,  if  the  facts  justify  it,  the  validity  of  his  title  against  all  the  de- 
fendants, to  obtain  an  order  and  writ  to  put  him  into  the  immediate 
possession  of  the  premises,  and  to  a  judgment  for  damages  against  the 
defendant  Cook.  When  the  action  was  brought,  and  at  all  times  since 
then,  the  plaintiff  was  a  citizen  of  the  state  of  New  York,  the  defendants 
v.38F.no.5— 24 
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Cook  and  Henderson,  Hurd,  Daniels  &  Kiesel  were  and  are  citizens  of 
Iowa,  and  the  defendants  Susan  and  Lucy  Daniels  were  and  are  citizens 
of  Vermont.  The  realty  consists  of  about  234  acres  of  land  and  the  im- 
provements thereon,  of  a  value  exceeding  $2,000.  At  the  March  term 
of  the  state  court  the  defendant  Edward  Cook  filed  a  petition  and  bond 
asking  a  removal  of  the  cause  into  this  court.  A  transcript  of  the  record 
having  been  filed,  the  plaintifi"  now  moves  for  an  order  remanding  the 
case  on  the  ground  that  the  right  of  removal  did  not  exist  in  favor  of  the 
defendant  Cook,  and  that  this  court  is  without  jurisdiction.  The  right 
of  removal  iS' claimed  under  the  clause  of  section  2  of  the  act  of  congress 
approved  August  13, 1888,  which  provides  that,  "and  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  controversy  which  is  wholly  be- 
tween citizens  of  different  states,  and  which  can  be  fully  determined  as 
between  them,  .then  either  one  or  more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove  said  suit  into  the  circuit  court  of 
the  United  States  for  the  proper  district." 

The  most  important  question  presented  for  decision  is  whether  under 
this  clause,  under  any  circumstances,  a  removal  can  be  had  at  the  in- 
stance of  a  defendant  residing  in  the  state  wherein  the  suit  is  brought. 
The  contention  on  part  of  plaintiff  is  that  the  right  of  removal  is  re- 
stricted to  non-resident  defendants,  even  if  it  be  true  that  the  suit  is  one 
within  the  original  jurisdiction  of  the  United  States  circuit  court,  and  em- 
bracing a  controversy  wholly  between  citizens  of  different  states  separable 
from  the  other  issues  therein.  Section  2  of  the  a^ct  defines  four  general 
classes  of  removable  cases;  (1)  Suits  of  a  civil  nature,  at  law  or  in  eq- 
uity, wherein  original  jurisdiction  would  exist  in  the  United  States  cir- 
cuit court  under  the  provisions  of  section  1  of  the  act,  by  reason  of  their 
arising  under  the  constitution,  laws,  or  treaties  of  the  United  States,  and 
involving  over  $2 ,000,  are  removable  by  the  defendant  or  defendants.  (2) 
Suits  of  a  civil  nature,  at  law  or  in  equity,  wherein  original  jurisdiction 
would  exist  in  the  United  States  circuit  court  under  the  provisions  of 
section  1  of  the  act,  by  reason  of  the  controversy  being  between  citizens 
of  different  states,  and  involving  over  $2,000,  or  by  reason  of  its  being 
a  controversy  between  citizens  of  the  same  state  claiming  lands  under 
grants  from  different  states,  or  by  reason  of  its  being  a  controversy  be- 
tween citizens  of  a  state  and  foreign  states,  citizens,  or  subjects,  and  in- 
volving over  $2,000,  are  removable  by  the  defendant  or  defendants 
therein,  if  they  are  non-residents  of  the  state  wherein  suit  is  brought  in 
the  state  court.  (3)  Suits  of  a  civil  nature,  at  law  or  in  equity,  coming 
within  the  original  jurisdiction  of  the  United  States  circuit  court  for  any 
of  the  reasons  enumerated  in  the  two  preceding  paragraphs,  and  which 
include  a  controversy  which  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them,  are  removable  by 
either  one  or  more  of  the  defendants  actually  interested  in  such  contro- 
versy. (4)  Suits  in  which  there  is  a  controversy  between  a  citizen  of  the 
state  wherein  the  suit  is  brought  and  a  citizen  of  another  state  ma}'^  be  re- 
moved on  the  ground  of  prejudice  or  local  influence  by  a  defendant,  pro- 
vided he  is  a  citizen  of  a  state  other  than  that  in  which  the  suit  is  peud- 
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iDg.  In  the  first  clause  of  section  2  covering  the  first  classification  given 
above  the  declaration  is  that  the  suit  may  be  removed  by  the  defendant 
or  defendants.  In  the  second  clause  of  the  section  covering  the  second 
classification  above  given  the  declaration  is  that  the  suit  may  be  removed 
by  the  defendant  or  defendants,  being  non-residents  of  the  state  wherein 
suit  is  pending.  In  the  third  clause  of  the  section  covering  the  third 
classification  above  given  the  declaration  is  that  any  one  or  more  of  the 
defendants  actually  interested  in  such  controversy  may  remove  the  suit. 
In  the  fourth  clause  of  the  section  covering  the  fourth  classification  above 
given,  the  declaration  is  that  any  defendant,  being  a  citizen  of  another 
state  than  that  wherein  suit  is  pending,  may  remove  the  same.  So  far 
as  the  express  language  of  the  clauses  are  concerned,  in  the  first  and  tbird 
the  right  of  removal  is  conferred  on  the  defendant.  In  the  second  it  is 
conferred  on  the  defendant  provided  he  is  a  non-resident  of  the  state 
wherein  suit  is  pending,  which  would  include  defendants  who  are  citi- 
zens of  other  states,  aliens,  foreign  subjects,  and  foreign  states,  and  in 
the  fourth  the  right  of  removal  is  conferred  on  the  defendant  provided  he 
is  a  citizen  of  another  state. 

According  to  the  argument  of  plaintiff  the  court  should  hold  that  in 
cases  coming  under  the  third  classification  above  given,  and  the  third 
clause  of  the  section,  the  right  of  removal  cannot  be  invoked  by  a  defend- 
ant, unless  he  is  a  non-resident  of  the  state  wherein  the  suit  is  pending. 
It  cannot  be  held  that  such  is  the  meaning  of  the  clause  unless  the  court 
interpolates  the  words,  "being  a  non-resident,"  into  the  clause  of  the  sec- 
tion in  question.  In  the  next  case  perhaps  the  contention  would  be 
that  the  court  should  interpolate  the  words  "being  a  citizen  of  anoliier 
state"  in  order  to  conform  to  the  wording  of  the  fourth  clause.  So,  also, 
if  the  court  should  interpolate  these  words  \n  the  third  clause,  would 
not  the  like  reasoning  require  the  interpolation  of  the  same  words  in  the 
first  clause?  Certainly  this  would  be  disregarding  the  plain  words  of  the 
statute,  and  adding  thereto  qualifications  and  restrictions  not  found  in 
it,  as  it  was  passed  by  congress.  Each  of  the  four  clauses  in  section  2 
of  the  act  deals  with  different  classes  of  cases,  and  each  clause  defines  by 
its  terms  by  whom  the  right  of  removal  may  be  exercised  in  the  cases 
coming  within  the  purview  of  each  clause,  and  the  court  is  not  justified 
in  adding  to  any  of  the  several  clauses  restrictions  upon  the  right  of  re- 
moval not  found  in  the  clause  itself,  on  the  ground  that  thereby  the  con* 
struction  of  the  clause  will  be  conformed  to  the  true  intent  of  congress. 
Such  a  line  of  argument  proceeds  upon  the  theory  that  the  court,  aside 
from  the  language  of  the  act,  knows  what  the  true  intent  of  congress  was 
in  adopting  the  act  and  the  several  clauses  thereof,  and  must  therefore 
add  to  the  clauses  any  words  necessary  to  conform  the  meaning  tbereof 
to  the  assumed  intent  of  congress,  upon  the  assumption  that  they  were 
accidentally  omitted.  In  construing  an  act  of  the  character  and  pur- 
pose of  the  one  under  consideration,  the  court  must  hold  the  meaning 
thereof  to  be  that  which  the  act  itself  discloses.  We  construe  the  act  and 
the  several  clauses  thereof  to  ascertain  the  meaning  of  congress,  and  are 
not  justified  in  assuming  that  congress  intended  something  not  fairly  de- 
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ducible  from  the  language  of  the  act  itself,  as  applied  to  the  sobject- 
matter  it  is  dealing  with.  It  is  clear  beyond  question  that  in  section  2 
of  the  act  four  general  classes  of  removable  cases  are  provided  for,  and 
each  clause  defines  by  whom  such  removal  may  be  had  of  cases  coming 
within  the  language  of  the  clause.  According  to  the  plain  intent  and 
meaning  of  the  language  used,  cases  coming  within  the  third  clause — 
that  is,  suits  involving  a  separable  controversy  wholly  between  citizens 
of  different  states — are  renciovable  by  any  one  or  more  of  the  defendants 
actually  interested  in  such  separable  controversy. 

It  is  urged  in  argument  that  no  good  reason  can  be  adduced  why  the 
right  of  removal  is  granted  in  this  clause  to  a  defendant,  whether  a  resi- 
dent or  not  of  the  state  wherein  suit  is  brought,  but  in  the  preceding 
clause  is  conferred  only  on  non-resident  defendants.  It  is  a  sufficient 
reason  for  the  court  to  say,  ita  acripta  est.  When  the  language  of  an  act 
is  plain  and  dear  the  court  is  bound  to  assume  that  the  l^slative  body 
that  passed  the  act  had  good  reason  for  the  enactment,  and  simply  be- 
cause the  court  may  not  be  able  to  discover  or  demonstrate  the  wisdom 
thereof,  it  is  not  justified  in  assuming  that  the  legislature  must  have 
meant  something  other  or  different  from  that  which  appears  upon  the 
face  of  the  statute.  Therefore,  as  there  are  not  found  in  the  third  clause 
of  section  2  any  words  restricting  the  right  of  removal  to  non-resident 
defendants,  and  as  the  clause  expressly  declares  that  any  one  or  more  of 
the  defendants  interested  in  the  separable  controversy  between  citizens  of 
different  states  may  remove  the  suit,  it  must  be  held  that  such  is  the 
meaning  of  the  act;  or,  in  other  words,  that  in  suits  otherwise  coming 
within  the  definitions  of  this  third  clause,  a  removal  may  be  had  by  any 
one  or  more  of  the  defendants  interested  in  such  separable  controversy, 
irrespective  of  the  question  of  the  residence  or  citizenship  of  such  de- 
fendant. To  justify,  however,  a  removal  of  a  case  under  the  third 
clause  of  the  section  in  question,  it  must  appear,  among  other  things, 
that  there  is  in  the  suit  a  controversy  which  is  wholly  between  citizens 
of  different  states.  As  already  stated,  the  suit  now  before  the  court  is 
between  citizens  of  different  states,  and  involves  over  $2,000;  so  that  it 
is  a  suit  within  the  original  cognizance  of  the  federal  court,  according  to 
the  provisions  of  the  first  section  of  the  act.  Is  there  involved  therein  a 
separable  controversy,  wholly  between  citizens  of  different  states,  to  which 
controversy  Edward  CJook  is  defendant  ?  The  construction  given  to  the 
similar  language  found  in  the  act  of  1875,  in  the  various  cases  decided 
under  the  act,  aid  us  materially  in  construing  the  present  act.  To  con- 
stitute a  separable  controversy  ''  the  case  must  be  one  capable  of  separa- 
tion into  parts,  so  that  in  one  of  the  parts  a  controversy  will  be  presented 
with  citizens  of  one  or  more  states  on  one  side  and  citizens  of  other  states 
on  the  other,  which  can  be  fully  determined  without  the  presence  of  the 
other  parties  to  the  suit  as  it  has  been  begun."  Fraser  v.  Jennisoriy  106 
0.  S.  191,  1  Sup.  Ct.  Rep.  171;  Ayres  v,  WmoaUy  112  U.  S.  187,  5  Sup. 
Ct.  Rep.  90.  It  is  also  well  settled  that  if  a  plaintiff  has  a  cause  of  ac- 
tion in  tort  or  upon  contract  against  several  defendants,  which  is  joint, 
or,  being  joint  and  several,  is  declared  on  jointly  by  the  plaintiff,  the 
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defendants  cannot,  by  tendering  separate  issues  in  their  answers,  create 
separable  controversies,  so  as  to  authorize  a  removal  of  the  cause.  Rail- 
rottd  Go.  V.  Ide,  114  U.  S.  62,  6  Sup.  a.  Rep.  785;  Pirie  v.  Tvedt,  116 
U.  S.  41,  6  Sup.  Ct.  Rep.  1034,  1161;  Sloanev,  Anderaonj  117  U.  8. 
276,  6  Sup.  Ct.  Rep.  730;  Inmrance  Co.  ▼.  Huntington,  117  U.  S.  280, 
6  Sup.  Ct.  Rep.  733;  Brooks  v.  Oarkj  119  U.  S.  602,  7  Sup.  Ct.  Rep. 
301.  Under  the  doctrine  of  these  cases,  to  sustain  the  right  of  removal 
in  the  present  instance,  it  must  appear  from  the  record  that  upon  the 
allegations  of  plaintiff's  petition  there  arises  in  the  cause  a  controversy 
capable  of  separation  from  the  other  issues  or  questions  presented  by  the 
petition,  which,  when  separated,  would  be  between  citizens  of  different 
states,  and  in  which  Edward  Cook  would  be  interested  as  a  defendant. 
To  the  petition  are  made  defendants  Susan  Daniels,  Lucy  Daniels,  Hen- 
derson, Hurd,  Daniels  &  Kiesd,  and  Edward  Cook.  The  petition  does 
not  aver  that  all  the  defendants  daim  title  to  the  realty  jointly,  or  under 
one  common  source  of  title;  nor  does  it  aver  that  they  jointly  converted 
to  their  own  use  the  crops  growing  on  the  land,  or  that  they  jointly  in- 
jured the  ^buildings  for  which  the  damages  are  prayed.  The  petition 
has  been  very  shrewdly  drawn  under  the  statute  of  Iowa  for  the  purpose 
of  settling  all  adverse  claims  of  title  on  the  part  of  any  and  all  the  de- 
fendants. It  is  a  challenge  to  all  of  them  to  set  up,  each  for  himself, 
any  and  all  titles  they  may  have,  and  the  purpose  of  the  suit  is  to  settle 
in  the  one  proceeding  all  adverse  claims  asserted  by  any  and  all  of  the 
parties.  To  the  petition,  as  drawn,  Susan  Daniels  might  set  up  a  title 
in  fee-simple  based  upon  the  swamp-land  act;  Lucy  Daniels  a  title  in 
fee-simple  based  upon  a  grant  to  a  railroad;  Henderson,  Hurd,  Daniels 
A  Kiesel  a  title  based  upon  a  valid  sale  for  delinquent  taxes;  and  Ed- 
ward Cook  might  set  up  a  fee-simple  title  derived  from  an  entry  upon 
land-warrants,  or  he  might  claim  to  be  a  tenant  holding  under  any  one 
of  his  co-defendants,  or  under  some  other  person  not  made  a  party  to 
the  suit.  The  petition  is  not  framed  for  the  purpose  of  narrowing  down 
the  issues  triable  thereon  to  one  title  or  source  of  title,  but,  on  the  con- 
trary, brings  all  the  named  parties  into  the  suit  as  defendants,  for  the 
purpose  of  adjudicating  every  adverse  interest  or  claim  to  the  realty,  no 
matter  how  diverse  or  antagonistic  to  each  other  they  may  be.  The  de- 
cisions, therefore,  defining  the  rule  applicable  to  suits  based  upon  joint 
or  joint  and  several  causes  of  action,  do  not  touch  a  case  of  the  peculiar 
character  now  before  the  court,  for  the  reason  that  the  petition  in  this 
cause  does  not  seek  to  declare  against  all  the  defendants  jointly.  That 
this  was  not  the  intent  of  the  plaintiff  is  not  only  manifest  from  the  al- 
legations and  form  of  prayer  found  in  the  original  petition,  but  in  an 
amendment  to  the  petition  filed  in  the  state  court,  before  the  submission 
of  the  petition  for  removal  to  that  court,  it  is  averred  that  Henderson, 
Hurd,  Daniels  &  Kiesel  executed  to  Edward  Cook  a  written  lease  of  the 
premises  in  their  own  name  and  right,  and  not  as  the  representatives  of 
either  Susan  or  Lucy  Daniels,  and  that  Edward  Cook  holds  possession 
of  the  premises  under  this  lease.  When  the  petition  for  removal,  there- 
fore, was  brought  to  the  attention  of  the  state  court,  the  record  showed 
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that  the  plaintiflf  purposed  to  litigate  the  rights  of  Edward  Cook  as  a  ten- 
ant under  a  written  lease  executed  by  Henderson,  Hurd,  Daniels  &  Kie- 
sel  in  their  own  right,  and,  according  to  the  prayer  of  the  original  peti- 
tion, proposed  to  ask  judgment  against  said  firm  and  Edward  Cook,  de- 
claring such  lease  and  the  title  it  was  based  on  to  be  invalid,  and  also 
asking  judgment  against  said  firm  and  Cook  for  the  $1,000  damages 
claimed  for  the  taking  away  the  crops  and  damaging  the  building.  The 
plaintiff  also  expressly  negatived  in  his  amendment  to  the  petition  the 
idea  that  Susan  or  Lucy  Daniels  were  interested  in  the  particular  contro- 
versy arising  between  plaintiff  and  the  defendant  Cook  and  his  lessors  un- 
der the  written  lease  described  in  the  amendment.  Upon  the  face,  there- 
fore, of  plaintiflPs  own  pleadings  he  has  made  it  clear  that  there  is  in- 
volved in  this  suit  a  controversy  between  himself  and  Cook  and  the  said 
firm,  in  which  the  other  defendants  are  not  interested,  and  this  separa- 
ble controversy  is  between  citizens  of  different  states,  and  Cook  is  a  party 
defendant  thereto.  The  petition  for  removal  avers  that  the  said  Susan 
^nd  Lucy  Daniels  will  each  by  answer  claim  to  be  the  owners  of  the 
property  in  fee-simple,  so  that  it  is  thus  made  to  appear  that  the  suit 
involves  more  than  one  controversy,  and  that,  when  separated,  there  is 
found  therein  a  controversy  between  the  plaintiff  and  Henderson,  Hurd, 
Daniels  &  Kiesel  and  Edward  Cook,  they  being  citizens  of  different 
states.  This  being  so,  then  Edward  Cook,  as  one  of  the  defendants  to 
this  separate  controversy,  had  the  right  to  remove  the  cause  to  this  court 
under  the  third  clause  of  section  2  of  the  act  of  1888.  The  motion  to 
remand  must  be«  therefore,  overruled,  and  it  is  so  ordered. 


Walker  v.  O'Neill. 
{Circuit  Court,  D.  KerUucky.    April  2, 1880.) 

L  Removal  of  Caubbs— Resident  Alien— Petition. 

Under  act  March  8, 1887,  §  2,  providing  for  the  removal  of  a  canse  by  a  de- 
fendant being  a  non-resident  or  the  state,  a  defendant  who  is  an  alien  is  not 
entitled  to  a  removal  of  a  cause  from  a  court  of  the  state  of  which  he  is  a 
resident,  and  a  cause  removed  by  an  alien  defendant  will  be  remanded  where 
it  is  not  averred  that  he  is  a  non-resident  of  the  state. 

S.  Same— JuBiBDiCTiON  to  Determine  Right  to  Removal. 

The  federal  court  to  which  it  is  sought  to  remove  a  cause  may  pass  upon 
the  right  to  a  removal.  The  decision  of  the  state  court  thereon  is  not  con- 
clusive. 

On  Motion  to  Remand. 

Action  by  J.  L.  Walker  against  H.  G.  O'Neill, 
John  Fdand  and  Dodd  &  OrvhbSy  for  plaintiff. 
Brawn,  Humphrey  &  Davie,  for  defendant. 

Barr,  J.     The  plain tifif  sued  the  defendant,  who  is  an  al»en,  in  the 
Christian  circuit  court,  and  he  filed  his  petition  for  a  removal  to  this 


Digitized  by 


Google 


WALKER  V.  o'kEILL.  875 

court  on  the  3d  day  of  May,  1888.  The  petition  alleges  that  the 
defendant  was,  at  the  commencement  of  the  suit  against  him,  and  still 
is,  a  subject  of  the  kingdom  of  Great  Britain  and  Ireland,  and  that  .the 
plaintiff  was  and  is  a  citizen  of  the  state  of  Kentucky,  but  fails  to  allege 
that  the  defendant  is  a  non-resident  of  the  state  of  Kentucky.  The  cir- 
cuit court  of  Christian  county  adjudged  the  bond  and  the  surety  offered 
by  the  defendant  sufficient,  but  decided  that  the  petition  for  a  removal 
of  the  action  from  that  court  was  insufficient,  and  refused  to  order  a 
transfer.  The  defendant  has  filed  a  transcript  of  the  record,  and  the 
present  motions  raise  the  question  whether  the  action  is  properly  here. 
The  learned  counsel  of  the  plaintiff  makes  a  quotation  from  the  opin- 
ion of  the  supreme  court  in  Railway  Co.  v.  During  122  U.  S.  618,  7  Sup 
Ct.  Rep.  1262,  in  which  the  court  says: 

"It  [a  removal  petition]  presents  then  to  the  state  court  a  pure  question 
of  law,  and  that  is  whether,  admitting  the  facts  stated  in  the  petition  for  re- 
moval to  be  true,  it  appears  on  the  face  of  the  record,  which  includes  the  pe- 
tition and  pleadings  and  proceedings  down  to  that  time,  th^t  the  petitioner 
IS  entitled  to  a  removal  of  the  suit.  That  question  the  state  court  has  the 
right  to  decide  for  itself." 

— ^And  he  seems  to  assume  the  decision  of  the  state  court  is  conclusive  upon 
this  court,  and  the  error,  if  error  there  be,  can  only  be  corrected  by  a 
superior  state  court  or  by  the  supreme  court  of  the  United  States.  But 
a  careful  reading  of  this  opinion  will  show  that  court  did  not  intend  to 
decide  that  the  judgment  of  a  state  court  as  to  whether  or  not  the  alle- 
gations of  a  petition  for  removal  were  sufficient  to  give  a  right  to  remove 
a  suit  from  a  state  court  to  a  federal  one  precluded  the  federal  court  to 
which  a  removal  was  sought  from  deciding  that  question  for  itself.  The 
effect  of  the  decisions  of  the  supreme  court  is  to  give  to  the  United 
States  circuit  courts  the  exclusive  jurisdiction  to  determine  all  issues  of 
fact  that  may  arise  in  removal  proceedings,  and  to  give  these  courts  the 
right,  concurrently  with  the  state  courts,  to  determine  the  right  to  a  re- 
moval as  a  matter  of  law  arising  upon  the  face  of  the  record  itself. 
SUme  V.  South  Carolina,  117  U.  S.  430,  6  Sup.  tt.  Rep.  799;  Railroad 
Co.  V.  Komtz,  104  U.  S.  5;  Railway  Co.  v.  IHwin,  122  U.  S.  518, 7  Sup. 
Ct.  Rep.  1262. 

The  act  of  March  8,  1887,  which  was  the  act  in  force  when  the  re- 
moval proceedings  were  filed,  did  not,  in  terms,  (as  the  act  of  August 
18,  1888,  did,)  declare  the  second  section  of  the  act  of  March  3,  1875, 
repealed,  but  that  act  should  be  so  construed.  Oavin  v.  Vance,  83 
Fed.  Rep.  84.  This  section  provides  for  the  removal  of  suits  from 
the  state  courts  which  arise  under  the  constitution  and  laws  of  the 
United  States,  and  under  treaties  made  thereunder,  and  then  it  provides 
that  "any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are  given  jurisdiction  by  the  pre- 
ceding section,  and  which  are  now  pending  or  which  may  hereafter  be 
brought  in  any  state  court,  may  be  removed  into  the  circuit  court  of  the 
United  States  for  the  proper  district  by  the  defendant  or  defendants 
therein  being  non-residents  of  that  state."     The  preceding  section  gives 
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the  circuit  court  jurisdiction  over  controversies  "between  citizens  of  a 
state  and  foreign  states,  citizens,  or  subjects,"  and  provides  that  ''no  per- 
son shall  be  arrested  in  one  district  for  trial  in  another,  in  any  civil  ac- 
tion before  a  circuit  or  district  court;  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant." 
The  defendant,  if  an  alien  and  a  resident  of  this  district,  could  have  been 
sued  in  this  court  by  original  process;  but  does  not  his  residence  in  this 
district,  if  such  be  the  fact,  deprive  him  of  the  right  to  remove  his  suit 
to  this  court?  The  language  is  "being  non-residents  of  that  state,"  and 
this  in  express  terms  includes  ''any  other  suit  of  a  civil  nature,  in  law 
or  in  equity,"  than  those  which  arise  under  the  constitution  and  laws  of 
the  United  States,  or  under  treaties  made  thereunder.  This  construction 
deprives  an  alien  of  the  right  to  have  a  removal  of  his  suit  irom  a  state 
court  into  a  federal  court  at  all,  except,  perhaps,  in  the  instance  stated 
in  Gooleif  v.  McArthur^  85  Fed.  Rep.  372,  because,  by  the  provisions  of 
the  first  section,  no  original  suit  could  be  brought  in  the  federal  courts 
against  an  alien  "in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant," and  an  alien,  being  an  inhabitant  of  the  district,  and  therefore 
not  a  non-resident,  is  deprived  by  the  language  of  the  second  section 
from  the  right  of  removal  from  the  state  court  of  the  state  of  which  he  is 
a  resident.  It  is  held  in  Cociey  v.  McArihur^  mpra^  that  an  alien  who 
is  not  a  resident  of  the  state  in  which  he  is  sued  may  have  a  removal 
from  a  state  court  to  the  United  States  circuit  court.  This  is  because, 
as  the  court  holds,  the  right  to  be  sued  only  in  the  district  in  which 
he  is  an  inhabitant  is  a  personal  privilege,  and  not  a  jurisdictional  fact, 
and  may  be  removed  by  the  defendant  alien.  But  the  non-residency 
mentioned  in  the  second  section  is  a  prerequisite  to  the  right  of  re- 
moval from  the  state  court,  and,  being  this,  no  removal  can  be  had,  un- 
less the  non-residency  exists.  Oadahy  v.  McGeoch,  37  Fed.  Rep.  1.  The 
non-residency  of  the  defendant  in  the  state,  being  a  requisite  to  the  right 
of  removal,  should  be  alleged  in  the  petition  for  removal.  The  result  of 
this  construction  is  to  prevent  an  alien  from  being  sued  for  debt  in  the 
federal  courts,  except  in  the  district  in  which  he  is  an  inhabitant,  unless 
he  desires  to  waive  his  right;  and,  if  sued  in  the  state  courts  of  the  state 
of  which  he  is  a  resident,  he  cannot  have  a  removal  to  the  federal  court. 
It  may  be  more  in  harmony  with  the  comity  between  nations  to  allow  an 
alien  to  be  sued  in  the  national  courts  wherever  found,  and  to  have  given 
him  the  right  of  removal  from  state  courts  to  the  national  courts,  without 
regard  to  his  inhabitancy  or  residence,  but  this  argument  should  be  ad- 
dressed to  the  legislature,  and  not  the  judicial  department  of  the  govern- 
ment. Nor  is  the  fact  that  there  is  no  such  limitation  to  the  right  of 
an  alien  to  remove  a  suit  from  a  state  court,  as  herein  indicated  in  the 
previous  statutes,  material,  because  the  language  of  the  act  of  1789,  and 
that  of  the  act  of  1875,  is  plainly  and  distinctly  different  from  the  lan- 
guage used  in  the  act  of  March,  1887.  The  motion  to  remand  is  sus- 
tained. 
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DncoN  V.  Western  Union  Tel.  Co. 

{(Hrcuii  Otwri,  N.  D.  OaU/amia.    April  1, 1880.) 

Rbicoyal  of  CAU6E&— Time  of  Afplioation-^StifuiiAtionb  Bxtenbing  Tnn 
TO  Plead. 

Under  the  removal  act  of  1887,  requiring  tlie  petition  for  removal  to  be  filed 
*at  the  time,  or  any  time  before,  the  defendant  is  required  by  the  laws  of  the 
state,  or  the  rule  of  the  state  court  in  which  the  suit  is  brought,  to  answer  or 
plead  to  the  declaration  or  complaint,"  an  extension  of  time  to  answer  bv 
consent  of  parties  does  not  extend  the  time  for  filing  the  petition  for  removal 

On  Motion  to  Remand. 

E.  H.  Wakeman  and  Henry  H.  Davis^  for  plaintLBf. 

Doykf  Oalpin  &  Zeigkr^  for  defendant* 

Before  Sawyer,  Circuit  Judge. 

Sawyeb,  J.  This  action  was  brought  in  the  superior  court  of  San 
Francisco,  a  state  court,  and  removed  to  this  court  on  petition  of  the  de- 
fendant. The  petition  was  not  filed  in  time.  The  summons  was  served 
in  San  Francisco  on  October  12,  1888.  The  law  and  the  summons  re- 
quired the  defendant  to  answer  within  10  days  after  service.  At  the  ex- 
piration of  10  days,  on  October  22d,  the  defendant  entered  an  appear- 
ance, but  the  petition  was  not  filed  till  November  lst,-^10  days  after  an 
answer  was  due,  and  after  appearance  actually  entered.  Probably,  there 
was  an  extension  of  time  to  answer  by  consent  of  parties,  but  it  does  not 
appear  whether  there  was  or  not.  Whether  there  was  or  not,  it  can  make 
no  difierence.  The  act  of  1887  requires  the  petition  to  be  filed  in  the 
"state  court,  at  the  time,  or  any  time  before,  the  defendant  is  required  by 
the  laws  of  the  state,  or  the  rule  of  the  state  court  in  which  the  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint," — not  at  or 
before  the  expiration  of  the  extended  time  within  which  parties  may 
choose  to  stipulate  for  the  filing  of  an  answer  or  demurrer.  The  prior 
act  allowed  the  petition  to  be  filed  at  any  time  during  the  term  at  which 
it  might  first  be  tried.  But  the  supreme  court,  repeatedly,  held,  that 
the  act  meant  the  term  at  which  it  could  be  first  at  issue,  and  be  ready 
for  trial,  provided  the  parties  filed  their  pleadings  at  the  time  appointed 
by  law,  whether  the  court,  or  the  parties  were  ready  for  trial  or  not. 
And  it  was  also,  held,  that  the  prolongation  of  the  time  of  joining  issue 
by  orders  of  the  court,  or  a  stipulation  for  time  between  the  parties,  could 
not  extend  the  time  for  filing  a  petition  for  removal  to  the  next  term. 
Car  Co.  V.  Speck,  113  U.  S,  84,  6  Sup.  Ct.  Rep.  374;  Gregory  v.  Harthy, 
113  U.  S.  746,  5  Sup.  Ct.  Rep.  743.  And  this  has  often  been  the  rul- 
ing in  this  court,  as  will  be  seen  by  consulting  the  reports  of  its  decisions. 
Even  the  statute  as  thus  construed  was  deemed  by  congress  to  be  too 
liberal,  and  in  1887  the  act  was  amended  so  as  to  require  the  petition  to 
be  filed  at  or  before  the  time  when  the  law  required  the  defendant  to 
plead.  This  law  must  be  construed  in  the  same  way  as  the  former,  as 
to  the  matter  of  extending  the  time  to  plead  by  the  court,  or  by  stipulap 
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tion  of  the  parties.  The  party  must  make  his  election,  and  file  his  peti- 
tion, at,  or  before,  the  time  when  his  pleading  is  first  due,  under  the  law, 
or  he  waives  his  right  to  a  removal.  The  petition  in  this  case  was  not 
in  time,  and  the  case  must  be  remanded  on  that  ground,  and  it  is  so  or- 
dered. 


Manchester  Fire  Assur.  Co.  v.  Stockton  Combined  Harvestsb  & 
Agricultural  Works,  (Thirteen  Cases.) 

(CircuU  Court,  Jf.  D.  California.    April  4. 1889.) 

Equity— Jurisdiction— Adequate  Remedy  at  Law. 

Bills  to  have  an  adjustment  of  a  loss  under  several  insurance  policies  de* 
Glared  void  for  fraud,  and  to  restrain  actions  thereon  filed  by  the  several  in- 
surance companies,  would  not  avoid  multiplicity  of  suits;  and  they  are  not 
bills  for  discovery,  defendant  being  a  corporation,  and  its  officers  not  be- 
ing parties,  and  answers  on  oath  being  waived,  and  the  testimony  being  ob- 
tainable by  examining  the  persons  having  knowledge  as  witnesses.  The 
companies  have  a  plain,  adequate,  and  complete  remedy  at  law,  and  suits 
in  equity,  therefore,  under  Rev.  St.  g  728,  are  not  maintainable. 

In  Equity.     On  demurrers  to  the  bills. 

Bills  by  the  Manchester  Fire  Assurance  Company  against  the  Stoctton 
Combined  Harvester  &  Agricultural  Works,  and  by  12  other  insurance 
companies  against  the  same  defendant.  Rev.  St.  §  723,  provides  that: 
"Suits  in  equity  shall  not  be  sustained  *  *  *  in  any  case  where  a 
plain,  adequate,  and  complete  remedy  may  be  had  at  law." 

Van  Ness  &  Roehr,  for  complainanta. 

W.  L.  Dudlyy  for  defendant. 

Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.  The  complainant  and  12  other  insurance  companies  had 
issued  policies  of  insurance  upon  defendant's  works,  machinery,  and 
manufactured  implements  on  hand .  The  property  insured  was  destroyed 
by  fire,  and  the  value  of  the  property  destroyed  was  alleged  by  the  de- 
fendant to  be  $142,000.  An  adjustment  was  finally  made  between  the 
several  companies  and  the  defendant,  by  which  the  loss  by  mutual 
agreement  was  adjusted  at  $90,000.  The  complainant  now  files  its 
bill  in  equity,  alleging  that  this  adjustment  was  procured  by  misrepre- 
sentation of  facts,  and  fraud  on  the  part  of  defendant,  and  that  defend- 
ant is  about  to  sue  complainant  upon  the  adjustment  as  made  for  its 
share  of  the  loss.  It  asks  that  the  adjustment  be  declared  void  on  the 
ground  of  fraud,  and  that  the  defendant  be  enjoined  from  suing  upon 
it.  The  12  other  companies  have  filed  similar  bills.  The  defendant 
demurs  on  the  ground  that  the  fraud  alleged  is  equally  available,  as 
a  defense  at  law,  and,  that,  the  defendant,  therefore,  has  a  plain,  ade- 
quate, and  complete  remedy  at  law  within  the  meaning  of  section  723 
of  the  Revised  Statutes.     The  point,  I  think,  is  well  taken.     The  bill 
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certainly  presents  no  stronger  case  for  the  exercise  of  equity  jurisdiction 
than  Buzard  v.  Houston,  119  U.  S.  347, 7  Sup.  Ct.  Rep.  249,  where  it  was 
sought  to  have  a  contract  rescinded. on  the  ground  of  fraud,  and  the 
supreme  court  denied  the  jurisdiction,  under  section  723,  Rev.  St.,  cited. 
The  bill  would  not  avoid  a  multiplicity  of  suits.  Indeed  one  suit  at 
law  with  different  counts  against  each  company  might  settle  the  whole 
matter.  Should  complainant  maintain  the  bill,  it  would  be  sued  upon 
the  several  policies  and  the  loss  would  have  to  be  readjusted  in  a  suit 
upon  each  of  the  policies.  If  it  should  fail  to  maintain  its  bill,  it 
would  still  be  liable  to  the  several  suits  on  the  adjustment.  The  bill 
is  in  no  sense  a  bill  of  discovery.  The  suit  is  against  a  corporation, 
and  there  can  be  no  discovery  by  a  corporation  unless  its  officers  or 
agents,  who  know  the  facts,  are  made  parties.  Corporations  do  not  an- 
swer upon  oath,  but  under  the  corporate  seal.  The  corporation  is  a 
non-sentient  being,  and,  except  through  its  officers  and  agents,  has  no 
knowledge.  Besides,  an  answer  upon  oath  is  expressly  waived  in  the 
bill.  So  also  there  is  no  need  of  a  discovery,  as  the  testimony  can  be 
much  more  efiFectively  obtained  by  examining  all  the  parties  having 
knowledge  as  witnesses.  They  are  now  all  competent  witnesses.  In 
view  of  the  statute  cited,  I  see  no  ground  for  maintaining  a  bill  in  eq- 
uity in  this  case.  Let  the  demurrers  in  the  several  cases  be  sustained 
and  the  bills  dismissed. 


Nellis  v.  PbnnockManup'g  Co.* 

(OCreuit  Court,  E.  D.  Pennsylvania.    February  18, 1889., 

1.  SqniTT— Practicb^Ambndkent  of  PiiEADnra. 

The  court  has  power  to  permit  an  amendment,  by  the  addition  of  a  claim 
inadvertently  omitted,  although  not  strictly  within  the  rules,  where  its  rejec- 
tion would  result  in  no  advantage  to  either  party;  subject,  however,  to  any 
defense  which  might  have  been  presented  if  the  claim  had  been  originally 
placed  in  the  bill. 
9.  Same— OosTS. 

Costs  resulting  from  such  oniission  will  be  placed  upon  plain  till. 

In  Equity, 

Motion  to  amend  bill  in  equity.  Plaintiff  moved  to  amend  the  bill 
after  tlie  filing  of  the  master's  report  by  introducing  into  it  a  claim  for 
damages  and  profits  made  during  the  time  prior  to  the  assignment  of 
the  patent  to  him,  which  included  all  rights  to  past  damages, 

3xtnci8  T,  Oharnbersj  for  complainant. 

Jos.  C.  Fraleyj  for  defendant, 

BuTLEB,  J,  I  have  no  doubt  of  the  power  to  allow  the  proposed 
amendment  to  the  bill.     Such  an  amendment  is  not  contemplated  by 

1  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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the  rules  prescribed  by  the  court,  governing  amendments  generally,  IVe- 
maine  v.  Hitdicock,  23  Wall.  518;  Neale  v.  Neales,  9  Wall.  1 ;  Mitf.^  Eq. 
PI.  326,  831 ;  Story,  Eq.  PI.  §§  904,  905;  Danidl,  Ch.  Pr.  463,  466; 
McArtee  v.  Engart^  18  111.  242.  It  is  quite  clear  that  the  claim  covered 
by  the  amendment  might  have  been  joined  originally  in  the  claim  em- 
braced in  the  bill.  Henry  v.  Soapstone  Gb.,  2  Ban.  <fe  A.  221  ;  Packer 
Co.  V.  Eaton,  12  Fed.  Rep.  865 ;  Spring  v.  Semng-MoMne  Cb.,  18  Fed. 
Rep.  446 ;  Grim'a  Appeal,  106  Pa.  St-  375 ;  Hoyt  v.  Spraig,  12  Chi.  Leg. 
N.  25 ;  Sage  v.  Woodin,  68  N.  Y.  578 ;  KirnbaU  v.  Lincoln,  99  111.  578, 
6  Bradw.  316 ;  Brooks  v.  Brooks,  12  Heisk.  12;  Mead  v.  Raymond,  52 
Mich.  14,  17  N.  W.  Rep.  221.  The  claim  was  omitted  by  oversight. 
The  evidence,  however,  on  which  it  rests  has  been  mainly  taken.  If  the 
amendment  was  not  allowed,  the  parties  would  be  subjected  to  delay  and 
expense,  with  no  possible  advantages  to  either  of  them.  It  will  therefore 
be  allowed,  subject  to  any  defense  which  defendant  might  have  presented 
if  the  daim  had  been  embraced  in  the  bill  when  filed.  If  additional 
costs  result  from  the  omission  so  to  embrace  it,  they  will  be  placed  on 
the  plaintiff. 


Jones  v.  Smith  et  ol. 
(Oireuit  Court,  B.  2).  Nmo  Tark,    March  6, 1889.) 

BAmOtUFTOT— ASSIGNBB— FRAXTDUIiBKT  COBVETANCES— LdOTATZON  OF  Acm0K8. 

Complainant  was  appointed  &9B\guee  in  bankruptcy  in  1879,  and  brought 
this  suit  in  1886,  to  set  aside  as  fraudulent  certain  conveyances  made  by  the 
bankrupt.  In  1875  certain  Creditors  had  brought  an  action  (and  flled^a  lia  pen- 
dens) to  set  aside  the  same  conveyances,  on  the  ground  that  they  were  fraud> 
ulent  and  without  consideration.  Held,  that  the  six-years  statute  of  limitation 
of  suits  to  procure  a  Judgment  on  the  ground  of  fraud  (Code  Civil  Proc.  K.  Y. 
§883,  subd.  6)  began  to  run  as  against  complainant— whose  right  is  only  as 
the  representative  of  creditors— from  the  commencement  of  the  creditors  ac- 
tion. 

In  Equity.     Bill  to  set  aside  conveyances.     On  final  hearing. 
B.  O.  Hiichings,  for  complainant,  cited  to  the  point  decided: 
BradsTiaw  v.  Klein,  1  N.  B.  R.  542;  Cragin  v.  Carmichael,  11  N.  B.  R. 

511;  Freelander  v.  HoUoman,  9  N.  B.  R.  831;  Bailey  v.  Glover,  21  Wall.  342; 

Rosenthal  y.  Walker,  111  U.  S.  185.  4  Sup.  Ct.  Rep.  382;  Cook  v.  STierman, 

20  Fed.  Rep.  171;  Adams  v.  Stem,  29  Hun,  280. 

F,  R.  Coudert  and  JaTnes  R.  Angd,  for  defendants,  cited  to  the  point 
decided: 

17.  8.  y.  Beebee,  17  Fed.  Rep.  37;  Maanjoell  v.  Kennedy,  8  How.  221;  Burke 
Y.  Smithy  16  WaU.  401;  Wait,  Fraud.  Cony.  §§  287,  292,  293;  Aldridge  y. 
Muirhead,  101  U.  S.  402. 

Laoombe,  J.  This  is  a  suit  brought  by  the  assignee  in  bankruptcy  of 
David  M.  Smith,  to  set  aside  the  conveyances  by  him  of  three  separate 
parcels  of  real  estate  to  the  several  defeudants.     The  conveyances  are 
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claimed  to  be  fraudulent  as  against  the  creditors  whom  the  assignee  rep- 
resents. The  case  was  before  this  court  on  demurrer  as  Jones  v.  Slauaon, 
33  Fed,  Rep.  632.  The  evidence  has  now  been  taken,  and  the  case  is 
submitted  on  final  hearing.  The  conveyances  complained  of  were  all 
made  and  reoorcled  prior  to  January  1,  1875.  Smith  was  adjudged  a 
bankrupt  in  1878,  and  the  complainant  appointed  assignee  in  1879. 
This  suit,  however,  was  not  begun  until  September,  1886.  The  defend- 
ants have  pleaded  in  bar  the  short  statute  of  liuiitations  prescribed  by 
Rev.  St.  U.  S.  §  5057,  for  suits  by  an  assignee  in  bankruptcy,  and  also 
the  state  statute  of  limitations  covering  certain  actions  to  procure  judg- 
ments on  the  ground  of  fraud.  The  latter  may  be  first  considered.  By 
the  New  York  Code  of  Civil  Procedure,  §  382,  subd.  5,  it  is  enacted 
that— 

'^ An  action  to  procure  a  Judgment  otbei  than  for  a  sum  of  money,  on  the 
ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  forty-six,  was  cognizable  by  the  court  of  chancery, 
[must  be  brought  within  6  years  after  the  cause  of  action  accrued.]  The 
cause  of  action  in  such  a  case  is  not  deemed  to  have  accruednintil  the  discov- 
ery by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts  con- 
stituting the  fraud." 

This  suit  is  one  of  the  class  provided  for  by  the  terms  of  the  section 
above  quoted.  Piper  v.  Hoards  65  How.  Pr.  235;  Kirby  v.  Bailroad 
a. ,  120  U.  S.  138, 7  Sup,  Ct.  Rep.  430.  With  certain  qualifications,— 
which,  under  the  facts  of  this  case,  need  not  be  discussed, — courts  of 
equity  feel  themselves  bound  in  cases  of  concurrent  jurisdiction  by  the 
statutes  of  limitation  that  govern  courts  of  law  in  similar  circumstances, 
and  if  the  complainant  would  be  barred  of  his  relief  in  the  state  court 
by  lapse  of  time  he  will  be  barred  here  also.  Wood  v.  Oarpenter^  101 U. 
S.  138;  Kirby  v.  Railroad  Co.^  mpra;  Olarke  v.  Boorman^B  Ez^rSj  18  Wall. 
509;  Burke  v.  Smithy  16  Wall.  401.  The  assignee  in  baiAruptcy  takes 
from  the  bankrupt  all  the  rights  of  property  and  of  action  previously  held 
by  him,  but  the  right  to  maintain  an  action  such  as  this  does  not  come 
to  the  assignee  from  that  source.  A  transfer  made  with  intent  to  defraud 
creditors  is  valid  as  between  the  parties  to  it.  The  fraudulent  debtor 
has  no  right  of  action  to  set  it  aside,  and  no  such  right,  therefore, 
passes  to  the  assignee  as  part  of  his  estate.  By  operation  only  of  the 
express  terms  of  the  statute  (section  5046,  Rev.  St.  U.  S.)  that  right, 
which,  before  the  adjudication  in  bankruptcy,  belonged  to  the  credit- 
ors, was  taken  from  them  and  given  to  the  assignee.  When  he  as- 
serts such  right,  he  claims  under  them,  and  not  under  the  bankrupt. 
Browndl  v.  Curtis,  10  Paige,  210;  Jones  v.  Yates,  9  Bam.  &  C.  532;  Van 
Heiisenv.  Baddiff,  17  N.Y.  580;  Bradshaw  v.  Klein,  1  N.  B.  R.  542;  Kane 
V.  Rice,  10  N.  B.  R.  475;  In  reLdand,  10  Blatcbf.  507;  Trimble  v.  Wood- 
head,  102  U.  S.  647;  DudUy  v.  Boston,  104  U.  S.  99.  In  determining, 
therefore,  as  to  the  efiect  of  lapse  of  time  upon  the  right  of  action  in 
this  case,  it  becomes  necessary  first  to  inquire  whether  there  was  a  dis- 
covery of  the  fraud  by  those  under  whom  the  complainant  claims.  It 
is  abundantly  settled  by  authority  that  actual  personal  knowledge  of 
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the  facts  constituting  the  fraud  need  not  be  shown  to  charge  a  person, 
who  has  been  quiescent  for  a  period  longer  than  that  fixed  by  statute, 
with  discovery  thereof.  It  is  enough  if  he  is  put  upon  inquiry  with 
the  means  of  knowledge  accessible  to  him.  Burke  v.  Smith,  16  Wall. 
401;  Wood  V.  Carpenter,  mpra.  As  to  what  facts  are  sufficient  to  put  a 
person  of  ordinary  intelligence  and  prudence  on  such  inquiry,  the  au- 
thorities are  not,  perhaps,  in  entire  accord.  In  this  state  it  has  been 
held  that  where  the  conveyance  purports  upon  its  face  to  be  for  a  val- 
uable consideration,  knowledge  of  its  existence,  and  that  the  grantor  is 
insolvent,  is  not  "knowledge  of  facts  constituting  fraud,"  unless  there 
is  knowledge  also  of  the  fact  that  the  conveyance  was  without  consid- 
eration. Enckaon  v  Qtdnn,  47  N.  Y.  410.  The  very  element,  however, 
which  was  missing  in  the  case  last  cited  is  present  here.  Joseph  and 
Joseph  J.  Kittel  were  judgment  creditors  of  the  bankrupt.  Their 
names  are  included  in  his  schedules.  Appearing  by  the  attorney  who 
now  brings  the  present  suit,  and  who  stated  on  the  argument  that  he 
also  represents,  the  other  creditors,  the  Kittels,  on  July  7, 1875,  brought 
suit  in  the  supreme  court  of  the  state  against  these  defendants,  to  set 
aside  as  fraudulent  the  very  conveyances  here  attacked,  and  duly  filed 
a  lis  pendens.  In  their  complaint  they  averred  not  only  that  said  con- 
veyances were  made  by  an  insolvent,  but  that  the  grantees  had  full 
knowledge  of  the  insolvency,  and  participated  in  the  fraud;  and  also 
that  the  conveyances  were  without  adequate  consideration.  As  to  one 
parcel,  they  expressly  alleged  that  the  nominal  consideration  was  $1,000, 
"a  grossly  inadequate  consideration;"  as  to  another  parcel,  that'  though 
there  was  a  pretended  consideration  of  $18,000  in  the  deed,  there  was 
"really  no  consideration  whatever;"  as  to  the  third  parcel  they  averred 
that,  though  the  alleged  consideration  expressed  in  the  conveyance  was 
$4,300,  "the  transfer  was  made  in  reality,  if  for  any  consideration 
whatever,  for  a  debt  of  $500."  It  is  by  endeavoring  to  prove  that  the 
facts  as  to  these  conveyances  are  substantially  as  they  were  thus  set 
out  in  the  Kittel  suit  that  the  complainant  here  seeks  to  make  out 
his  case.  It  appears,  therefore,  that  upwards  of  11  years  before  com- 
plainant brought  this  suit  all  the  facts  constituting  the  fraud  had  been 
discovered  by  one  of  the  very  creditors  under  whom  he  claims.  The 
six-year  statute  of  limitation  began  to  run  at  least  from  the  commence- 
ment of  the  Kittel  action,  and  the  bar  became  complete  long  before 
the  beginning  of  the  present  suit.  HuhbeU  v.  Medbury^  53  N.  Y.  98. 
The  defendants  may  take  a  decree  of  dismissal. 
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Wajkneker  V.  HrrcHOOCK. 

iOireuU  Court,  N.  D.  IlUnois.    April  8, 1889.) 

Receivers — Appointment— -Dissensions  among  Trxtstebs. 

A  testator  devised  certain  shares  of  stock  toiiis  two  executors,  H.  and  W., 
in  trust  to  be  sold  and  the  proceeds  held  for  the  benefit  of  his  wife  and  chil- 
dren. W.  was  not  allowed  to  qualify  as  executor  because  he  was  a  non-resi- 
dent, and  H.  qualified  as  sole  executor,  and  applied  to  the  probate  court  and 
obtained  an  order  to  sell  the  stock,  on  the  ground  that  it  was  in  danger  of  be- 
coming depreciated.  W.  filed  this  bill,  alleging  that  H  had  excluded  him 
from  participating  in  the  trust;  that  the  annual  meeting  of  the  corporation  is 
soon  to  be  held;  and  that  by  reason  of  dissensions  between  complainant  and 
defendant  as  to  said  stock  its  vote  cannot  be  cast  so  as  to  properly  manage 
the  affairs  of  the  corporation;  and  praying  for  a  receiver  to  take  possession 
of  the  stock,  vote  upon  it  at  the  coming  annual  meeting,  and  sell  it  under  the 
direction  of  this  court  after  due  construction  of  the  will.  Held,  that  the  relief 
would  not  be  granted.  The  probate  court  can  fully  protect  the  interests  of 
all  parties  concerned. 

In  Equity.    Bill  for  appointment  of  receiver. 
E.  F.  Gorton^  W.  S.  Young^  and  jB.  H.  Cartis,  for  complainant. 
JD.  J.  &  H.  D.  Crocker  and  Javiea  L.  High,  for  defendant. 
John  Woodbridge  and  S,  C.  Eastman^  for  intervening  petitioners. 

Blodgett,  J.  This  is  an  application  for  the  appointment  of  a  re- 
ceiver to  take  possession  of,  vote  upon,  and  sell  16  shares  of  the  capital 
stock  of  the  Blanke  &  Bros.  Candy  Company,  a  corporation  formed  and 
existing  under  the  laws  of  the  state  of  Missouri,  and  doing  business  in 
the  city  of  St.  Louis.  The  allegations  of  the  biU  material  to  the  question 
now  before  the  court  are  that  one  F.  W.  Blanke,  now  deceased,  who  was 
a  resident  of  the  city  of  Chicago  during  his  life-time,  was  the  owner  of 
said  16  shares  of  .stock;  that  he  died  testate  in  this  city  on  the  3d  of 
April,  1888,  and  by  his  will  devised  the  said  stock  to  the  complainant, 
Wanneker,  and  the  defendant,  Hitchcock,  as  trustees,  to  be  sold  by  them, 
and  the  proceeds  held  for  ihe  use  of  his  wife  and  children,  with  the  di- 
rection that  the  said  stock  be  sold  to  the  testator's  nephew,  Henry  W. 
Blanke,  in  case  his  bid  should  be  equal  to  the  highest  bid  of  any  stock- 
holder of  the  corporation,  and  exceed  the  highest  bid  of  any  other  per- 
son. The  complainant  and  the  said  Hitchcock  were,  by  the  terms  of 
the  will,  appointed  executors,  but  on  probating  the  will  in  the  probate 
court  of  Cook  county  that  court  refused  to  appoint  the  complainant  one 
of  the  executors,  on  the  ground  that  he  was  not  a  resident  of  the  state 
of  Illinois,  and  the.  defendant,  Hitchcock,  was  appointed  sole  executor 
upon  his  individual  bond.  The  bill  further  charges  that  Hitchcock,  as 
executor,  has  taken  possession  of  the  stock,  and  now  holds  the  same; 
that  the  stock  is  worth,  including  the  dividend  declared  on  the  1st  day 
of  March  last,  the  sum  of  $55,000;  that  Hitchcock  refused  to  allow  the 
complainant  to  participate  in  the  management  of  the  affairs  of  the  said 
estate,  or  in  any  management  of  the  stock,  although  it  was  specifically 
devised  to  the  complainant  and  Hitchcock  as  co-trustees;  and  that  Hitch- 
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cock  has  given  only  his  individual  bond  as  ezecutoi ;  and  that  he  is  not 
financially  responsible  for  the  proceeds  of  the  stock  if  they  come  into  bis 
hands;  that  the  annual  meeting  of  the  company  is  soon  to  be  held,  and 
that  by  reason  of  the  disagreements  and  dissensions  between  the  com- 
plainant and  defendant  as  to  the  said  stock  a  vote  cannot  be  cast  so  as  to 
secure  proper  management  of  the  affairs  of  the  corporation;  that  Hitch- 
cock has  proceeded  to  sell  the  stock,  and  obtained  a  bid  from  one  Sam- 
uel Powell  of  $54,000  for  the  stock,  and  threatens  to  turn  over  the  cer- 
tificate to  him  as  said  purchaser;  that  the  bid  is  not  for  the  value  of  the 
stock.  The  bill  prays  for  a  receiver  to  be  appointed  to  take  possession 
of  the  stock,  and  to  vote  upon  it  at  the  coming  annual  meeting,  and  to 
sell  the  same  under  the  direction  of  this  court  after  due  construction  of 
the  will.  There  is  also  a  prayer  for  an  injunction  restraining  Hitchcock 
'  from  selling  to  PoweU,  and  Powell  from  purchasing,  but  this  motion  is 
not  pressed  at  present.  It  appears  from  the  answer  and  the  affidavits 
that  Hitchcock  applied  to  the  probate  court  for  leave  to  sell  the  stock 
under  section  90  of  the  administrator's  act  of  the  state  of  Illinois,  on  the 
ground  that  by  reason  of  dissensions  among  the  directors  and  managers 
of  the  company  there  is  danger  that  the  v^ue  of  the  stock  may  be  de- 
preciated, and  that  upon  this  petition  the  court  ordered  the  executor 
Hitchcock  to  sell  the  stock;  that  he  solicited  bids,  and  that  Powell  bid 
954,000,  which  was  the  highest  bid  made  for  the  stock;  that  Hitchcock 
has  reported  the  bid  to  the  probate  court,  and  asked  for  a  confirmation 
of  the  same,  and  that  the  stock  be  turned  over  to  him,  but  it  does  not 
appear  that  the  sale  has  been  confirmed. 

Section  90,  c.  8,  Rev.  St.  111.,  in  regard  to  the  administration  of  es- 
tates, seems  to  me  to  clothe  the  probate  court  with  some  discretion  as  to 
the  sale  of  personal  property  when  necessary  for  the  preservation  of  the 
estate.  At  all  events,  there  can  be  no  doubt  but  that  that  court  has  acted 
upon  this  petition,  and  ordered  the  stock  to  be  sold;  While  the  will 
devised  the  stock  in  question  to  the  complainant  and  Hitchcock  as  trus- 
tees, it  seems  to  me  that  this  trust  must  remain  in  abeyance  until  the 
administration  of  the  estate  is  closed,  and  it  id  determined  that  the  stock 
is  not  required  for  the  payment  of  debts,  and  during  this  time  the  pro- 
bate court  may  direct  a  sale  of  the  personal  property  upon  proper  case 
made,  even  although  such  personal  property  may  be  a  specific  bequest; 
that  is  while  the  personal  property  is  under  control  of  the  probate  court, 
that  court  may,  upon  being  satisfied  that  the  interests  of  the  estate  de- 
mand it,  direct  the  sale.  The  manifest  purpose  of  the  testator  in  this 
will  was  that  this  stock  should  be  sold,  and  sold  at  once,  for  the  purpose 
of  converting  it  into  money,  that  might  be  invested  ot  otherwise  secured 
for  the  benefit  of  the  testator's  wife  and  children.  It  makes  no  differ- 
ence, so  far  as  the  estate  is  concerned,  it  seems  to  me,  whether  the  sale 
is  made  by  the  sole  acting  executor  or  by  the  two  trustees  acting  to- 
gether; the  main  point  being  to  make  sure  that  it  bring  its  full  value, — 
and  the  probate  court  of  Cook  county  is  equally  capable  with  this  court 
of  determining  that  question  of  fact.  If  the  sale  is  made  the  proceeds 
will  be  turned  over  to  the  trustees  under  the  will  in  due  course  of  ad- 
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ministration,  and  not  until  then.  They  will  remain  in  the  hands  of  the 
probate  court  until  the  estate  is  closed,  if  the  sale  is  made;  and  at  the 
close  of  administrative  proceedings  the  probate  court  will  undoubtedly 
direct  the  money  to  be  turned  over  to  the  trustees  in  accordance  with  the 
provisions  of  the  will. 

I  do  not  see  how  the  fact  that  there  are  differences  of  opinion  or  judg- 
ment between  the  complainant  and  the  defendant,  Hitchcock,  as  to  the 
proper  policy  to  be  pursued  by  this  company,  and  the  proper  persons  to 
be  voted  for  as  directors  of  the  company  at  the  coming  annual  meeting, 
makes  a  case  for  the  appointment  of  a  receiver.  This  testator  appointed 
two  trustees,  and  I  do  not  think  it  makes  a  case  for  the  interposition 
of  the  court  that  the  two  trustees  cannot  agree  as  to  any  matter  of  judg- 
ment or  discretion  with  which  they  are  clothed.  There  might  be,  per- 
haps, a  case  made  where  the  imperative  necessity  for  the  votes  being  cast 
for  this  stock  at  this  coming  annual  meeting  would  so  impress  itself  upon 
the  court  that  the  court,  in  the  exercise  of  its  discretion,  might,appoint 
a  third  person  to  exercise  the  power  with  which  the  trustees  are  dothed. 
I  do  not  say  but  that  under  certain  circumstances  such  a  power  might 
not  be  es^ercised.  I  simply  say  that  no  case  is  made  here  by  this  bill 
which  justifies  the  court  in  interposing  its  power  and  taking  this  stock 
away  from  the  person  or  persons  authorized  to  vote  on  it. 

Then,  too,  this  further  consideration  impressed  itself  upon  my  mind: 
that,  while  the  executor  is  in  possession  of  this  stock  and  under  the  con- 
trol of  the  probate  court  for  the  administration  of  the  estate  he  is  j>ro  Jiae 
vice  the  only  representative  of  the  stock,  and  as  such  it  would  seem  to  me 
that  the  corporation  at  its  annual  meeting  would  recognize  the  acting  ex- 
ecutor, no  matter  by  what  court  appointed,  as  the  representative  of  the 
stock  at  that  meeting.  From  the  showing  now  made  by  this  bill  I  am 
strongly  inclined  to  the  conclusion  that  the  probate  court  acted  wisely 
in  directing  a  sale  of  this  stock  at  the  present  time  by  the  executor.  As 
the  bill  shows,  there  are  two  administrations  now  going  on  upon  this 
estate, — one  in  St.  Louis,  taken  out  by  the  present  complainant  as  one 
of  the  executors  appointed  under  the  will;  the  other,  the  domiciliary  ad- 
ministration, taken  out  by  the  defendant,  Hitchcock,  in  Cook  county, 
which  was  the  home  of  the  testator.  Then,  the  present  complainant 
has  commenced  suit  in  one  of  the  courts  of  St.  Louis  county  for  the  pur- 
pose of  enjoining  any  transfer  of  this  stock;  and  H.  W.  Blanke,  the 
nephew,  who  is  recognized  under  the  will  as  having  some  prior  right  to 
purchase,  or  preferential  right  to  purchase,  at  the  highest  amount  bid, 
has  also  commenced  a  suit  in  the  superior  court  of  Cook  county,  and  ob- 
tained an  injunction  against  the  acting  executor  here,  upon  the  ground 
that  he,  H.  W.  Blanke,  has  an  interest  in  this  stock  by  virtue  of  some 
contract  which  he  alleges  was  made  between  himself  and  the  testator  for 
th^  sale  of  the  stock  before  the  testator's  death.  The  interposition  of 
Ihis  court,  therefore,  would  complicate  what  is  already  sufficiently  com- 
plicated, it  seems  to  me,  in  this  estate,  to  an  unnecessary  and  unwar- 
ranted extent;  and,  inasmuch  as  the  granting  of  injunction  and  the  ap- 
pointment of  receivers  is  largely  a  matter  of  judicial  discretion,  I  do  not 
v.88F.no,6 — 26 
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think  that  it  would  be  to  the  advantage  of  this  estate  that  another  tri- 
bunal still  should  appoint  a  receiver,  or  do  any  act  that  would  add  to 
the  complications  in  which  the  estate  is  already  involved. 

The  complaint  in  the  biU  that  the  purchase  by  Powell  is  at  an  in- 
adequate price,  seems  to  me  to  be  hardly  supported.  The  statement 
made  is  that  the  executor  solicited  bids  from  all  the  stockholders  of  the 
company,  who  are  the  preferred  purchasers,  if  they  wiU  give  as  much  as 
others,  and  also  solicited  bids  from  outsiders,  and  that  Powell's  bid  was 
the  highest  bid  made,  and  that  is  within  $1,000  of  the  amount  set 
forth  in  the  bill  itself  to  be  the  value  of  the  stock,  including  the  dividend 
which  has  been  declared.  There  is  only  $1,000  of  difference,  and  it 
seems  to  me  that  is  hardly  an  amount  to  quarrel  about;  and,  even  if  that 
were  so,  the  parties  have  their  remedy  in  the  county  court.  I  do  not 
understand  that  the  probate  judge  of  Cook  county  has  confirmed  that 
sale  to  Powell.  It  has  been  reported  to  him,  and  his  confirmation  asked. 
If  any  other  person  shall  think  that  it  is  worth  more  than  Powell  bid, 
and  should  come  in  and  bid  a  larger  amount,  I  have  no  doubt  that  the 
probate  judge,  in  the  exercise  of  that  wise  and  sound  discretion  character- 
istic of  him,  will  consider  the  bid;  in  other  words,  that  he  wiU  not  let 
Powell  purchase  at  that  price  if  he  can  find  any  one  else  who  is  willing 
to  pay  more.  If  the  proceeds  of  this  stock  at  its  full  value  come  into 
the  control  of  the  probate  court,  that  court,  I  doubt  not,  will  require  the 
acting  executor  to  give  an  ample  bond  to  secure  its  safety.  I  will  add 
that  it  seems  to  me  there  is  an  ample  remedy  given  by  the  statutes  of 
Illinois  for  any  errors  that  may  be  committed  by  the  probate  court  by  an 
appeal  from  its  orders  or  judgments.  The  motion  for  the  appointment 
of  a  receiver  is  overruled. 


Sprague  v.  Rosenbaum  et  oZ. 

{Circuit  Cowrt,  N.  D.  lUinms.    January  28, 1889.) 

Faotoks  and  Brokers— Liability. 

Cattle  were  consigned  by  C.  to  the  defendants  as  stock-brokers  at  certain 
stock -yards.  The  plaintiff  entered  into  negotiations  with  the  a^ent  of  the 
defendants  for  the  purchase  of  such  cattle,  informing  him  that  he  was  ac- 
quainted with  him  and  preferred  to  make  the  purchase  from  the  defendants. 
The  agent  replied  that  it  would  make  no  difference  whether  the  terms  of  sale 
were  agreed  upon  with  the  defendants  or  with  0.,  and  referred  him  to  the 
latter.  The  terms  of  sale  were  agreed  upon  with  C.  "Weight  tickets  were 
given  to  the  plaintiff  in  the  firm  name  of  the  defendants,  and  also  a  bill  of  sale, 
though  not  signed  at  the  bottom,  reciting  that  the  cattle  had  been  sold  to  the 
plaintiff  by  the  defendants  for  a  named  consideration.  It  appeared  that  C. 
was  a  stranger  to  the  plaintiff,  and  that  he  had  been  informed  that  the  de- 
fendants were  in  good  credit.  Held,  that  the  defendants  sold  the  cattle  as 
their  own,  and  were  liable  to  plaintiff  on  an  implied  warranty  of  title. 

At  Law. 

Gov.  Hamilton^  for  plaintiff. 

jfiTratM,  Mayer  &  Stein,  for  defendants. 
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Gresham,  J.  The  defendants  are  commission  merchants  or  stock- 
brokers, doing  business  at  the  stock-yards  at  Chicago  and  Omaha. 
William  J.  Clark  shipped  from  his  home  in  Nebraska  and  consigned  to 
the  defendants  at  Omaha  172  steers  for  sale.  The  plaintiff,  a  stock- 
feeder  and  dealer  in  theeame  state,  employed  Savage  &  Green,  who  were 
also  stock-brokers  in  the  Omaha  yards,  to  assist  him  in  the  selection  and 
purchase  of  steers  at  that  place.  The  plaintiff  was  informed  on  the 
morning  of  October  8,  1886,  by  an  agent  or  employ^  of  the  defendants, 
that  they  held  this  lot  of  steers  for  sale,  and  upon  going  to  the  pens  to 
examine  them  the  plaintiff  for  the  first  time  met  Clark,  who  was  anxious 
to  sell  the  steers,  but  he  and  the  plaintiff  were  unable  to  agree  upon  a 
price.  In  the  afternoon  of  the  same  day  the  plaintiff  met  W.  A.  Sharp, 
the  agent  and  general  superintendent  of  the  defendants,  who  was  about 
to  leave  the  firm's  office  and  go  home,  not  to  return  until  the  next  day, 
and  the  plaintiff  testified  that  he  then  told  Sharp  he  would  like  to  buy 
the  steers,  but  desired  to  get  home  before  Sunday,  and  that  Sharp  di- 
rected him  to  return  to  the  pens,  where  he  would  find  a  man  who  could 
sell  the  steers;  that  he  told  Sharp  he  was  acquainted  with  him,  and  pre- 
ferred making  the  purchase  from  the  firm;  that  Sharp  replied  it  would 
make  no  difference  whether  plaintiff  agreed  upon  the  terms  of  sale  with 
the  defendant,  or  the  person  to  whom  he  was  referred.  The  evidence 
clearly  shows  that  this  person  was  Clark,  and  that  the  plaiiltiff  then  knew 
Clark  was  the  consignor.  Sharp  testified  that  before  leaving  for  his  home, 
as  already  stated,  the  plaintiff  expressed  a  desire  to  buy  the  steers,  and 
said  he  should  endeavor  to  do  so  before  Sharp  returned  the  next  morn- 
ing. A  short  time  after  this  conversation,  the  plaintiff  and  Clark  agreed 
upon  a  price,  went  to  the  office  of  the  defendants,  and  informed  their 
general  agent,  in  the  absence  of  Sharp,  of  that  fact.  The  agent  caused 
the  steers  to  be  weighed,  and  gave  the  plaintiff  weight  tickets  in  the  firm 
name  of  the  defendants,  also  a  brief  instrument  in  the  form  of  a  bill  of 
sale,  but.not  signed  at  the  bottom,  stating  that  the  defendants,  had  sold 
to  the  plaintifl'  172  steers,  weighing  138,790  lbs.,  at  $2.70  per  hundred, 
amounting  to  $3,747.33.  The  plaintiff,  through  Savage  &  Green,  paid 
for  the  steers,  they  were  delivered  to  him  the  next  morning,  he  shipped 
them  to  his  farm,  and  the  defendants  promptly  paid  Clark  the  purchase 
money,  less  their  charges  and  commissions  for  making  the  sale.  In  re- 
ply to  inquiries  by  the  plaintiff'.  Savage  &  Green  informed  him  that  the 
defendants  were  in  good  standing  and  reliable.  About  a  week  after  the 
sale,  Harrington  Emerson  sued  the  plaintiff  in  replevin  for  possession  of 
the  steers,  claiming  them  under  a  chattel  mortgage  which  Clark  had  ex« 
ecuted  before  the  consignment  to  the  defendants.  The  plaintiff  promptly 
notified  the  defendants  of  the  commencement  of  this  suit,  and  requested 
them  to  defend  it,  which  they  did  not  do,  and  after  the  plaintiff  was  de- 
feated, and  had  lost  the  steers,  he  brought  this  action  to  recover  the 
amount  he  had  paid  for  them. 

The  general  rule  is  that  an  agent  who  sells  property  as  such  for  his 
known  principal  is  not  personally  liable  on  the  contract,  the  presumption 
being  that  the  purchaser  gives  credit  to  the  principal,  and  not  to  th^ 
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i^ent.  This  rule  is  reasonable,  but  it  has  no  application  when,  from 
the  contract,  the  usages  or  character  of  the  business  in  which  the  agent 
is  engaged,  or  in  any  other  way,  it  appears  that  the  purchaser  intended 
to  give  credit  to  the  agent.  It  is  doing  no  injustice  to  the  agent  to  hold 
him  personally  liable  on  his  contract  when  it  is  shown  that  the  pur- 
chaser dealt  with  the  agent  on  the  faith  of  his  personal  credit  and  solv- 
ency. Clark  was  a  stranger  to  the  plaintiff,  and,  after  being  informed 
that  the  defendants  were  responsible  and  in  good  credit,  the  plaintiff  told 
their  superintendent  he  was  acquainted  with  him,  and  preferred  making 
the  purchase  from  the  defendants.  This  is  what  a  prudent  man  would 
be  expected  to  do  under  the  circumstances,  and  the  plaintiff's  intention 
to  make  the  purchase  from  the  defendants  on  their  personal  responsibil- 
ity is  thus  dearly  shown.  The  instrument  which  the  defendants  gave 
the  plaintiff,  although  not  subscribed  by  them,  was  the  written  contract 
of  sale,  not  subject  to  change  or  modification  by  parol  testimony.  Their 
firm  name  appeared  in  it,  not  as  agents  of  Clark,  but  as  owners  and  sell- 
ers of  the  steers,  and  when  they  received  the  purchase,  money  from  the 
plaintiff  and  delivered  the  steers  to  him,  the  written  contract  became  an 
executed  one.  If  the  sale  had  been  on  time,  instead  of  for  cash,  and  the 
purchase  money  had  not  been  paid  when  it  became  due,  the  defendants 
could  have  maintained  an  action  in  their  own  names  against  the  plain- 
tiff; and,  the  plaintiff  having  lost  the  steers,  it  follows  that  the  defendants 
are  personally  liable  to  him  on  their  implied  warranty  of  the  title.  Cat- 
tle are  consigned  to  brokers  at  stock-yards  from  different  states  and  ter- 
ritories, with  full  authority  to  sell  them  as  their  own,  and  that  was  the 
character  of  the  consignment  from  Clark  to  the  defendants.  The  testi- 
mony shows  that  the  defendants  did  sell  the  steers  to  the  plaintiff  as 
their  own.  If  the  contention  of  the  counsel  for  the  defendants  is  correct, 
purchasers  of  cattle  who  happen  to  know  the  name  of  the  consignor  have 
no  remedy  against  the  brokers  for  their  violated  agreements. 

Judgment  for  the  plaintiff  for  the  amount  he  paid  for  the  steerSi  with 
interest  from  the  day  of  sale. 


Smith  v.  City  of  Chicago. 
((Hrcuit  Court,  Jf.  D.  lUinoit.    February  24, 1889.) 

MUNIdFAL    COBPORATIONS— DXTTT    TO    KeBP    SIDEWALKS   FbBB   VBOM   ICB  AND 

Snow. 

If  bhow  falls  upon  the  sidewalks  of  a  city  so  as  to  become  an  obstruction, 
it  Is  the  duty  of  the  city  to  remove  it,  but  a  reasonable  time  must  be  allowed 
for  the  periormance  of  this  duty.  If  it  unnecessarily  permits  such  obstruc- 
tions as  ice  and  snow  to  accumulate  to  an  extent  that  renders  the  sidewalks 
dangerous  or  unsafe,  and  persons,  not  themselves  guilty  of  negligence,  fall 
by  reason  thereof  and  are  injured,  the  city  is  liable,  but  not  otherwise. 

At  Law.     Action  by  Annie  B.  Smith  for  damages  for  personal  inju- 
ries. 
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MOler^  Leman  &  Quey  for  plaintiff. 
Washburne  &  Breniano^  for  defendant. 

Gbesham,  J.,  (charging  jury.)  The  plaintiff  dipped  and  fell  in  front 
of  the  post-office  on  NorUi  Clark  street,  a  place  much  frequented.  It  is 
not  claimed  that  there  was  any-defect  in  the  construction  of  the  side- 
walk, and  you  will,  therefore,  assume  that  it  had  no  defect.  The  ob- 
struction complained  of  was  an  accumulation  of  snow  and  ice.  The 
plaintiff  testified  that  the  sidewalk  in  front  of  the  door — two,  three,  or 
four  feet  from  the  door — was  rough  and  lumpy;  that  snow  and  ice  had 
accumulated  to  a  depth  of  two  to  five  inches.  I  think  she  said  five 
inches.  Some  of  the  witnesses  said  from  two  to  five  inches,  and  some 
from  two  to  four  inches. 

The  first  question  for  you  is,  was  there  an  unreasonable  obstruction  on 
the  sidewalk?  Were  the  accumulations  such  as  to  make  it  unsafe  to 
pass  in  and  out  of  the  door  and  along  the  sidewalk;  and,  if  so,  did  the 
city  know  of  the  obstruction,  or  did  it  exist  so  long  that  the  city  might 
reasonably  have  known  of  it?  If  the  obstruction  complained  of  existed, 
and  the  dty  might  have  known  of  it,  that  was  equivalent  to  knowledge. 
You  will  bear  in  mind,  however,  that  the  city  does  not  undertake  to 
guarantee  persons  using  the  streets  against  injury.  There  is  no  such 
requirement  as  that.  People  slip  and  fall  when  there  is  no  obstruo- 
tion  in  the  streets,  and  when  they  are  in  reasonably  good  and  safe  con- 
dition. It  is  only  when  there  is  an  obstruction  which  renders  the  streets 
unsafe  and  persons  are  injured  thereby,  while  exercising  reasonable  care 
for  their  own  protection,  that  the  ^ty  is  liable.  It  does  not  follow  that 
the  city  is  liable  because  snow  anii  ice  are  upon  the  sidewalks;  in  this 
climate  they  will  be  slippery.  There  is  more  or  less  moisture  in  winter 
which  freezes  and  causes  the  sidewalks  to  become  more  dangerous  than  . 
when  dry,  and  in  proportion  as  the  danger  thus  increases  persons  must 
be  careful.  What  would  be  reasonable  care  on  the  part  of  an  individual 
at  one  time  would  not  be  at  another.  This  sidewalk  was  used  daily  by 
hundreds  perhaps  thousands  of  people.  In  addition  to  those  who  had 
occasion  to  enter  the  post-office  and  leave  it,  others  passed  along  in  front 
of  it,  and  it  is  for  you  to  say  whether  such  an  obstruction,  as  is  claimed 
to  have  existed,  could  have  accumulated  without  others  knowing  it  and 
complaining  of  it.  The  plaintiff  seems  to  be  the  only  person  who  was 
injured.  If  snow  falls  upon  the  sidewalk  so  as  to  become  an  obstruo 
tion,  it  is  the  duty  of  the  city  to  remove  it,  but  you  must  not  require  of 
the  city  what  is  unreasonable.  A  reasonable  time  is  allowed  it  to  per- 
form its  duty.  If  it  permits  obstructions  to  accumulate  to  such  an  extent 
that  the  streets  become  unsafe,  and  persons,  not  themselves  guilty  of  neg- 
ligence, fall  and  are  injured,  the  city  is  liable,  not  otherwise.  Experi- 
ence teaches  us  that,  in  spite  of  all  care,  the  streets  of  cities  in  this  lati- 
tude are  more  dangerous  than  those  of  cities  further  south,  where  the  cli- 
mate is  milder,  and  there  is  less  snow  and  ice.  All  things  considered, 
can  you  say  from  the  evidence — and  you  are  not  to  regard  anything  but 
the  evidence — that,  in  front  of  the  post-office  door,  the  city  allowed  such 
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an  obstruction  to  remain  as  the  plaintiff  described?  Was  the  sidewalk, 
in  view  of  all  the  circumstances,  in  aii  unreasonable  condition?  Was 
there  an  unreasonable  obstruction  for  that  season  of  the  year,  and  was 
the  street  unsafe?  The  burden  of  showing  that  it  was  is  upon  the  plain- 
tiff, and  she  must  establish  that  fact  by  a  preponderance  of  the  evidence. 
The  plaintiff  testiped  that  she  was  injured  through  the  negligence  of  the 
city  while  exercising  reasonable  care,  and  was  not  at  fault.  If  that  be 
true,  she  is  entitled  to  damages.  You  heard  the  testimony  of  a  number 
of  witnesses,  some  of  whom  passed  in  and  out  of  the  post-office  door  dur- 
ing all  hours  of  the  same  day.  If  you  believe  they  testified  to  the  truth, 
there  was  no  such  obstruction  as  rendered  the  city  liable. 

First,  take  the  plaintiff's  testimony  alone.  Is  it  sufficient  to  satisfy 
you  that  the  city  did  permit  an  obstruction  to  exist  which  for  that  sea- 
son of  the  year  could  be  regarded  as  dangerous  and  unsafe?  Then,  con- 
sider the  plaintiff's  evidence  in  connection  with  that  of  the  defendant. 
This  is  not  a  case  to  be  determined  by  sympathy.  The  sole  question  is, 
does  the  city  fairly  owe  the  plaintiff  anything?  Of  course,  you  sympa- 
thize with  her,  but  you  cannot  give  her  a  verdict  on  the  score  of  sym- 
pathy, if  the  evidence  does  not  fairly  entitle  her  to  it,  or  if  she  could 
not  demand  it  against  an  individual  under  the  same  circumstances.  If 
you  are  satisfied  that  the  city  was  guilty  of  negligence,  and  the  plaintiff 
was  free  from  fault, — that  she  did  not  contribute  to  her  own  injury, — 
you  will  find  the  defendant  guilty  and  assess  tHe  damages.  If  the  plain- 
tiff is  entitled  to  recover,  it  is  only  for  damages  which  will  fairly  com- 
pensate her  for  her  injury.  The  facts  do  not  justify  anything  more. 
You  cannot  award  punitive  damages  ir  smart  money. 

I  know  of  nothing  else  to  say  to  the  jury.  Do  you,  gentlemen?  If 
anything  is  omitted  you  may  mention  it. 

Mr.  MZter.  If  your  honor  please,  perhaps  upon  the  question  of  the 
duty  of  the  city  in  looking  after  the  streets  there,  the  court  ought  to  in- 
struct the  jury  they  should  take  into  consideration  the  amount  of  travel 
going  on  over  the  street;  that  the  city  is  called  upon  to  exercise  a  greater 
degree  of  diligence  in  a  street  of  that  kind  than  if  it  was  a  street  where 
the  travel  was  a  great  deal  smaller. 

Mr.  Brentano.  I  do  not  apprehend  that  is  the  law. 

Mr.  Miller.  Yes,  I  understand  that  it  is. 

The  Court.  While  it  is  true,  gentlemen  of  the  jury,  that  the  streets  must 
be  kept  in  a  reasonably  safe  condition,  and  that  an  obstruction  may  ac- 
cumulate in  the  suburbs,  or  outskirts,  which  would  not  there  amount  to 
negligence,  but  would,  if  permitted  to  accumulate  and  remain  where  this 
injury  occurred,  you  will  consider  whether  such  an  obstruction  as  the 
plaintiff  described  in  front  of  the  post-office,  and  in  one  of  the  most 
crowded  thoroughfares  of  the  city  of  Chicago,  could  have  existed  with- 
out complaint  on  the  part  of  the  people,  hundreds  of  whom  were  using 
the  sidewalk  daily.  These  are  considerations  for  your  decision  in  weigh- 
ing the  evidence. 
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PORTERPIELD  V.  BOND. 
(Oireuii  Court,  8.  D.  Mississippi,  W.  D.    January  19, 1889.) 

!•  Ratlboad  Companies— Operation  of  Road— Injuries  to  Real  Estate. 

Section  1047  of  the  Revised  Code  of  1880,  which  prohibits  the  running  of 
railroad  trains  through  incorporated  cities  and  towns  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  and  m^kes  the  railroad  company  liable  for  any 
damage  or  injury  which  may  be  sustained  by  any  one  from  such  trains,  while 
running  at  a  greater  rate  of  speed  than  six  miles  per  hour,  through  any  such 
incorporated  city  or  town,  applies  to  damages  and  injuries  done  to  real  estate 
as  well  as  to  personal  property.    \ 

a  Same.  ^ 

A  railroad  company  is  liable  to  the  owner  of  real  estate,  situated  in  an  in- 
corporated city  or  town,  for  damage  and  injury  done  to  his  house  and  build- 
ings by  vibrations  of  the  soil,  where  it  can  be  shown  that  such  damage  and 
injury  is  the  direct  result  of  traveling  at  a  greater  rate  of  speed  than  six  miles 
per  hour. 

8.  Eminent  Domain— Damages. 

Where  damages  are  assessed  in  an  ad  quod  damnum  proceeding  for  a  rail- 
road right  of  way,  only  such  damages  as  will  naturally  and  reasonably  flow 
from  a  lawful  use  of  the  right  of  way  can  be  taken  into  account  by  the  com- 
missioners called  to  make  the  assessment;  and  if,  after  the  assessment  is  made, 
and  the  company  takes  possession,  they  make  an  unlawful  use  of  the  right  of 
way,  and  damages  flow  therefrom,  the  owner  is  entitled  to  additional  dam- 
ages; such  additional  damages  not  having  been  included  in  the  original  as- 
sessment. 

{SyllabtLS  by  the  CourU) 

At  Law. 

Action  by  Ji^ia  Porterfield  against  F.  S.  Bond,  as  receiver  of  the  Vicks- 
burg  &  Meridian  Railroad  Company,  to  recover  damages  for  injuries  to 
land. 

McCabe  &  Anderson  and  Miller ^  Smith  &  Hirsts  for  petitioner. 

Birchett  &  GUlandf  for  defendant. 

Hill,  J.  This  issue  is  submitted  upon  petition,  answer,  and  proofs, 
from  which  the  fallowing  facts  appear:  That  the  petitioner  is,  and  has 
been  for  many  years,  the  owner  of  the  lots  described  in  the  pleadings, 
and  the  improvements  thereon,  situated  in  the  city  of  Vicksburg.  That, 
for  the  consideration  of  $10,400  paid  to  her,  she,  before  the  injuries 
complained  of,  conveyed  to  the  trustees  for  the  Vicksburg  &  Meridian 
Railroad  Company  a  right  of  way  over  said  lots  and  property.  That 
when  this  conveyance  was  made,  and  for  some  time  thereafter,  trains 
were  only  run  to  the  bank  of  the  river,  and  were  of  the  usual  weight, 
and  were  run  at  a  slow  rate  of  speed,  which  did  no  damage  to  the  build- 
ings and  improvements  of  petitioner  on  these  lots,  but  that  since  the 
road  has  been  in  the  hands  of  the  receiver,  and  operated  by  his  em- 
ployes, this  portion  of  the  road-bed  has  become  a  part  of  an  extensive 
line  of  railroad,  over  which  large  and  heavy  trains  are  drawn  by  large 
and  heavy  engines.  That  on  the  grounds  of  the  petitioner  the  road  is 
of  an  unusually  steep  grade,  and  kiiikes  a  curve;  and  that  to  ascend  this 
part  of  the  road  it  is  necessary,  with  a  heavy  train,  to  increase  the  speed 
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to  much  more  than  six  miles  an  hour, — the  speed  limited  by  the  statute 
of  the  state  for  trains  on  railroads  passing  through  incorporated  towns 
and  cities.  It  is  admitted  by  the  answer,  and  dhown  by  tixe  proof,  that 
the  trains,  both  freight  and  passenger,  pass  over  this  part  of  the  road  at 
a  much  greater  rate  of  speed  than  six  miles  per  hour;  but  it  is  not  shown 
that  the  speed  is  greater  than  necessary,  unless  there  be  a  division  of  the 
trains,  or  a  doubling  of  engines.  The  proof  shows  that  since  these  heavy 
trains  have  been  in  operation,  and  the  rate  of  speed  increased,  the  large 
brick  residence  of  the  petitioner,  together  with  a  tenement  house  on  her 
lot,  situated  near  the  railroad  track,  have  been  greatly  damaged  by  the 
breaking  off  of  the  plastering,  the  looseting  of  the  bricks,  the  breaking  and 
injuring  of  the  roof  of  the  residence,  the  cracking  of  the  wall  of  the  resi- 
dence from  the  bottom  to  the  top,  and  by  other  injuries  not  necessary  to 
specify.  The  injuries  are  all  on  the  side  of  the  building  next  to  the 
railroad  track.  The  weight  of  the  testimony  is  decidedly  to  the  effect 
that  these  injuries  have  been  produced  by  the  running  of  the  trains  over 
this  part  of  the  track.  There  is  some  diversity  of  opinion  between  the 
witnesses  on  the  part  of  the  petitioner  and  that  of  Uie  defendant  as  to 
whether  or  not  they  were  produced  by  the  increased  rate  of  speed,  but 
the  weight  of  the  testimony  is  that  they  were  so  caused.  The  fact  that 
all  these  injuries  occurred  after  the  speed  was  increased  upon  this  part 
of  the  track  is  of  itself  strong  evidence  that  the  increased  speed,  with  the 
heavy  trains,  caused  the  damage;  but  this,  it  seems  to  me,  is  conclu- 
sively proven  by.  Mr.  Gregory,  who  repaired  the  chimneys,  and  who  tes- 
tified that  while  on  top  of  the  building  when  the  same  trains  were  pass- 
ing slowly  there  was  very  little  shaking  or  vibration,  biit  when  passing 
rapidly  he  was  compelled  to  remove  to  a  place  of  safety  to  prevent  him- 
self from  being  thrown  from  the  scaffolding. 

I  have  long  since  found  that  experience  is  much  stronger  than  theory. 
Without  further  comment  on  the  testimony,  I  am  satisfied  that  the  in- 
juries to  these  buildings  complained  of  resulted  from  the  excessive 
speed  at  which  these  heavy  trains  were  run  over  the  track  on  petitioner's 
grounds,  or,  rather,  through  them.  The  injuries  to  the  cisterns  is  more 
doubtful;  to  a  portion  of  them,  at  least.  It  is  earnestly  urged  by  defend- 
ant's counsel  that  as  the  right  of  way  over  the  petitioner's  grounds  has 
been  purchased  and  paid  for  at  a  large  price,  it  included  payment  for 
the  damages  complained  of;  or,  in  other  words,  that  the  defendant,  or 
the  railroad  company  for  whom  he  is  acting  as  receiver  and  representa- 
tive, is  the  owner  of  the  right  of  way  through  petitioner's  grounds,  and 
entitled  to  run  the  trains  over  it  at  any  Kite  of  speed  that  may  be  neces- 
sary, without  committing  any  violation  of  law,  rendering  himself  or  the 
interest  represented  by  him  liable  for  the  injuries  complained  of.  I  am 
of  the  opinion  that  the  purpose  of  the  legislature  in  limiting  the  speed 
of  trains  passing  through  towns  and  cities  to  six  miles  an  hour,  pre- 
scribed in  section  1047,  Code  1880,  was  for  the  purpose  of  preventing 
injuries  to  persons  and  property,  real  and  personal;  and  therefore  the 
corporation,  of  which  the  receiver  is  the  representative  in  its  operation, 
is  liable  for  any  injuries  committed  by  the  running  of  the  train,  while 


Digitized  by 


Google 


IGNITED  STATES  V.  BCOTT.  893 

running  at  a  greater  rate  of  speed  than  six  miles  an  hour,  provided  the 
injuiy  is  the  result  of  the  increased  rate  of  speed.  In  this  case  I  am  sat- 
isfied the  injuries  resulted  from  the  increased  rate  of  speed,  and  there* 
fore  must  hold  the  receiver,  or,  rather,  the  funds  in  his  hands,  liable  for 
the  damages.  -  For  these  injuries  petitioner  by  her  petition  claims  the 
sum  of  $2,500.  The  proof  fully  sustains  this  claim,  and  for  which,  with 
the  cost,  the  petitioner  is  entitled  to  a  decree,  to  be  paid  out  of  the  money 
in  the  hands  of  the  receiver. 

The  petitioner  further  alleges  that  the  defendant^  by  his  employes,  in 
making  a  ditch  or  sewer,  so  changed  the  flow  of  the  water  as  to  divert  it 
from  its  natural  channel,  and  threw  it  upon  certain  lots  of  ground  owned 
by  her,  and  by  which  her  said  property  has  been  greatly  .damaged.  I 
have  examined  the  proof  on  this  point.  I  am  satisfied  a  portion  of  the 
water  thrown  upon  the  petitioner's  lots  has  been  caused  by  the  change 
made,  but  not  all;  and  how  much  has  been  so  diverted  is  uncertain. 
Again,  if  the  pipe  or  sewer  made  by  the  Compress  Company  was  con- 
structed before  the  sewer  was  made  by  defendant's  employes,  then  peti- 
tioner's premises  would  have  had  the  same  water  thrown  upon  her  lots. 
The  proof  is  uncertain  as  to  which  was  first  made.  Petitioner  was,  in 
addition  to  this,  after  this  sewer  was  made,  paid  the  sum  of  $400  for 
making  embankments  on  her  lots.  This  injury  from  the  sewer  must 
then  have  occurred,  and  should  have  been,  if  it  was  not,  embraced  in 
that  settlement.  So  that,  upon  the  whole  case,  I  do  not  believe  any 
damages  should  be  allowed  for  this  portion  of  the  complaint. 


TTnitei)  States  v.  Soott  el  at. 

(Diiiriot  Oaurt,  B.  B.  TexoB.    January,  1889.) 

Public  Lands— CuTTmo  Tdcbbr— Liabilxtt. 

A  receiver  in  a  land-ofBce  in  Louisiana  sold  land  to  H.  &  L.  for  $1.25  per 
acre.  The  receiver  was  in  error  as  to  the  price;  it  should  have  been  sold  for 
$2.50.  H.  &  L.  received  a  certificate  acknowledging  payment  at  $1.25  per 
acre,  and  describing  the  land.  No  one  is  charged  with  fraud.  Soon  after  H. 
&L.  went  into  possession  under' the  certificate,  they  sold  for  cash  the  timber 
or  trees  on  the  land  for  fire- wood,  to  defendants.  Before  purchasing,  defend- 
ants examined  the  official  books  in  the  land-office,  which  disclosed  the  sale  to  H. 
&  L.  Several  years  after  the  sale  to  defendants,  and  after  the  death  of  H.  & 
L.,  who  left  insolvent  succession,  demand  was  made  by  the  government  for 
the  additional  $1.25  per  acre,  which  demand  was  not  complied  with,  and  a 
compromise  agreement  was  entered  into  between  the  government  and  the 
succession  by  which  all  the  rights  of  H.  &  L.  were  given  fip  to  the  govern- 
ment, and  the  latter  returned  the  $1.26  per  acre  originally  paid  by_H.  &  L.  to 
their  succession.  Held,  that  the  act  of  sale  made  by  receiver  to  H.  &  L.  was 
not  wholly  ttttra  wres;  that  at  the  time  of  the  sale  of  timber  to  defendants.  H. 
&  L.  were  in  &ona ^(Repossession  of  the  land,  with  knowledge  of  the  govern- 
ment, and  under  a  certificate  which  in  Louisiana  was  tantamount  in  its  legal 
effect,  so  far  as  defendants  were  concerned,  to  a  title  translative  of  property; 
that  as  to  defendants  the  sale  made  to  H.  &  L.  was  not  void  ab  initio;  that, 
on  the  contrary,  the  transactions  of  the  receiver  with  H.  A  L.  imposed  on  the 
government,  in  law  and  equity,  obligations  of  which  it  can  be  acquitted  only 
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by  proper  judiciffl  proceedings,  or  bv  some  such  compromise  as  is  shown  to 
have  been  made  by  the  succession  of  H.  &  L.  with  the  government;  that  the 
government  agent,  acting  within  the  scope  of  his  authority,  so  far  as  selling 
the  particular  land  is  concerned,  caused  a  condition  of  things  to  exist  of 
which  the  government  had  full  knowledge  for  several  years,  which  were  mis- 
leading, and  did  mislead  defendants  into  purchasing  the  timber  from  H.  &  L.; 
that  in  law  and  equitable  dealing  the  government  is  estopped  from  demand- 
ing at  this  late  day  from  defendants  any  further  payment  for  the  timber  cat 
by  them  while  H.  &  L.  were  in  possession  of  the  land  under  the  certificate, 
circumstances,  and  facts  shown  by  the  evidence  in  this  case. 
{8yUabu9  by  the  Court.)^ 

At  Law. 

/.  E.  McOoTnb^  for  the  United  States, 

Jaa,  Turner  J  for  defendants. 

BoARMAN,  J  The  government  sues  to  recover  from  defendants  $225, 
the  value,  of  timber  cut  and  taken  away  from  public  lands  in  Louisiana. 
The  facts  shown  in  the  agreement  of  counsel  are  substantially  as  follows: 
That  Hazelhurst  and  Lane,  in  1881,  entered  80  acres  of  land,  and  paid 
$1.25  per  acre  for  it,  in  the  land-office  in  Natchitoches;  that  the  roister, 
acting  in  good  faith,  gave  them  a  certificate  showing  the  entry,  the  pay- 
ment of  $1.25  per  acre,  and  the  description  of  the  said  land;  that  the 
defendants  examined  the  records  in  the  land-office,  and  found  a  recital 
of  the  facts  just  stated;  that  they  purchased  the  timber  on  the  land  for 
cord-wood,  and  paid  a  fair  price  therefor  to  H.  &  L.;  that  they  took  900 
cords,  worth. 25  cents  per  cord  in  the  tree,  from  the  land,  and  disposed 
of  the  same  for  their  own  use;  that  under  the  law  the  land  in  question 
was  on  the  market,  and  was  held  at  $2.50  per  acre;,  that  nothing  was 
done  or  said  by  the  government  in  the  premises,  until  several  years 
after  defendants  had  bought  and  disposed  of  the  timber,  and  H.  &  L. 
were  dead  and  their  successions  were  known  to  be  insolvent;  that  in 
1886  the  government,  having  learned  of  the  fact  that  the  register  had 
made  a  mistake  in  selling  the  land  in  question  at  $1.25,  instead  of  $2.50 
per  acre,  demanded  the  additional  $1.25  from  H.  &  L.;  that  they  re- 
fused to  pay  the  $1.25  per  acre,  and  a  compromise  was  made  by  the 
government  with  the  legal  representatives  of  H.  &  L.  in  which  the  money 
originally  paid  by  them  was  returned  to  their  successions,  and  an  act  re- 
linquishing the  land  to  the  government  was  entered  into  said  represen- 
tations; that  the  money  paid  back  by  the  government  was  about  equal 
to  the  value  of  the  cord-wood  cut  by  defendants;  that  this  suit  was  not 
instituted  until  after  the  act  of  relinquishment,  and  the  money  was  re- 
turned by  the  government.  Under  this  statement  of  facts  it  is  contended 
that  the  government  never  parted  with  its  ownership  of  the  said  lands; 
that  the  entry  alid  payment  made  by  H.  &  L.  for  the  land,  admitting  it 
was  made  in  good  faith,  did  not  authorize  H.  &  L.  to  cut  the  timbei',  or 
sell  it  to  defendants;  and  the  defendants  have  no  defense  in  law  or  eq- 
uity against  the  government's  demand  in  this  suit.  On  the  other  hand, 
it  was  contended  that  the  government,  under  the  facts  stated,  has  no 
cause  of  action  against  defendants.  It  is  conceded  there  were  no  fraud- 
ulent acts  or  understanding  practiced  by  any  of  the  parties  to  the  trans- 
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actions  in  the  land-ofBce.  Without  passing  upon  the  piaintiflPs  conten* 
tion  that  the  ownership  of  said  land  was  never  in  any  degree  vested  in 
H.  &  L.,  it  seems  to  be  true  that  they  were,  at  the  time  of  their  sale  of 
the  timber  to  the  defendants,  holding  the  land  as  possessors  in  good  faith, 
and  with  the  knowledge  of  the  government,  under  the  register's  certifi- 
cate then  on  record  in  the  land-office  at  Natchitoches.  Under  the  fed- 
eral decisions,  such  a  certificate,  issued  by  the  roister  in  pursuance  and 
in  compliance  with  the  law  providing  for  the  sale  of  public  lands,  would 
have  entitled  the  original  holder  thereof  to  demand  and  receive  from  the 
government  a  patent  or  complete  title  to  the  lands  described  therein, 
and  under  the  decisions  of  the  courts  in  Louisiaua  the  certificate  ob- 
tained and  held  by  H.  &  L.  under  the  circumstances  attending  the  deal- 
ings they  had  with  the  land-office  would  be  tantamount  to  a  legal  title 
in  H.  <&  L.,  and  it  could  not,  after  defendants  had  acquired  the  rights 
claimed  by  them,  be  treated  by  the  government  as  void,  though  it  might 
in  proper  judicial  proceedings  be  voidable.  But  it  is  contended  that 
the  certificate  was  issued  by  the  register,  who  had  no  authority  in  law 
to  sell  or  convey  the  said  land  to  any  one  for  a  price  less  than  than  $2.50 
per  acre,  and  that  H.  &  L.,  and  these  defendants,  were  charged  with 
full  knowledge  of  the  law,  and  knew  the  register  was  without  authority 
to  impose  any  obligations  on  the  government  towards  or  in  favor  of  H. 
&  L.  by  the  act  of  sale,  which  was  void  ah  initio^  and  under  which  they 
claimed  to  have  the  right  to  sell  the  timber  to  defendants.  Something 
of  this  contention  is  true.  It  is  true  the  register  had  authority  in  law 
to  sell  the  public  land  in,  question,  and  by  his  certificate  to  vest  a  legal 
title  in  the  purchaser;  but  he  had  no  authority  to  sell  the  same  to  any 
one  for  a  less  price  per  acre  than  $2.50.  Admitting  his  authority  to 
sell,  and  that  he  could  not  sell  for  $1.25  per  acre,  it  does  not  follow,  un- 
der the  decisions  of  the  federal  or  state  courts,  that  no  obligations  of  an 
equitable  or  legal  nature  were  imposed  on  the  government  in  the  deal- 
ings of  the  register  with  H.  &  L.  On  the  contrary,  they  acquired  l^al 
and  equitable  rights  against  the  government,  from  which  it  could  be  ac- 
quitted only  by  proper  remedies  at  law  or  equity,  or  by  a  compromise, 
such  as  was  finally  entered  into  in  the  act  of  relinquishment.  Whether 
it  be  true  or  not,  in  law,  that  this  certificate  and  payment  by  H.  &  L. 
vested  no  ownership  in  them  of  the  land,  it  put  them  in  possession  of 
if,  and  conferred  on  them  the  lawful  right,  on  paying  the  additional 
$1.25  per  acre  to  the  government,  to  demand  a  patent  for  the  land. 
This  possession  and  right  was  in  H.  &  L. ,  and  was  fully  recognized  and 
acquiesced  in  by  the  government,  at  the  time  defendants  bought  and 
used  the  timber,  and  remained  in  them  until  they  returned  the  posses- 
sion and  their  legal  and  equitable  rights  in  the  land  to  the  government 
in  the  act  of  relinquishment. 

It  is  well  known,  as  the  counsel  for  the  government  suggests,  that  the 
United  States  are  not  bound  by  the  acts  and  declarations  of  its  agents, 
made  beyond  the  scope  of  their  lawful  powers.  It  is  well  known,  too, 
that  their  unlawful  acts  or  declarations  cannot  be  ratified  by  their  own 
own  subsequent  acts,  or  by  other  ministerial  or  executive  officers  of  the 
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government.  The  acts  of  the  register  were  not  wholly  vUra  vires. '  He 
had  ample  authority  to  sell  and  convey  the  land  to  H.  &  L.,  and  the 
certificate  under  which  he  held  showed  a  legal  title,  or  one  translative 
of  property  in  them.  He  exceeded  his  authority  only  in  the  fact  that 
he,  in  his  error  as  to  the  class  of  lands  conveyed  to  H.  &  L.,  took  $1.25, 
instead  of  $2.50|  per  acre.  This  error  did  not  of  itself  invalidate  the 
sale.  Notwithstanding  it,  the  purchasers,  at  any  rate  so  far  as  the  de- 
fendants herein  are  concerned,  held  and  possessed  the  land  under  an  au- 
thentic, genuine  act  which  they  rightfully  considered  and  treated  as 
tantamount  to  a  legal  title  in  H.  &  L.  Considering  that  the  register  had 
ample  authority  to  sell  and  convey  the  land  to  H.  &  L.  for  $2.50  per 
acre,  and  keeping  in  view  the  circumstances  and  facts  attending  the 
transactions,  and  which  show  the  relation  of  defendants  to  H.  &  L. ,  and 
the  dealings  of  the  latter  with  the  government,  I  do  not  think  it  violates 
either  one  of  the  two  rules  of  law  relied  on  by  plaintififs  counsel  to 
hold  that  the  government  is  forbidden  by  law  as  well  as  equitable  deal- 
ing to  recover  against  defendants.  The  government  allowed  a  condition 
of  things  to  exist  at  the  time  H.  &  L.  sold  the  timber  to  defendants,  and 
for  several  years  afterwards,  which  were  misleading  to  the  defendants. 
They,  as  third  persons,  were,  under  the  laws  of  Louisiana,  authorized  to 
construe  the  certificate  and  other  evidences  of  the  transactions  on  record 
at  Natchitoches,  as  vesting  in  H.  <fc  L.  a  legal  title  to,  if  not  complete 
ownership  of,  the  lands.  As  the  case  now  presents  itself,  one  of  the  two 
parties  to  this  suit  has  to  suffer  a  loss.  The  government  having  become 
again  possessed  of  the  land,  must  lose  the  value  of  the  timber  cut  by 
defendants,  or  the  defendants  have  to  be  made  to  pay  a  second  time  for 
what  they  once  paid  for  in  good  faith  to  H.  &  L.  Under  the  law,  as 
well  in  equitable  fair  dealing,  I  think  the  loss  should  faM  on  the  govern- 
ment, rather  than  on  the  defendants.  On  the  statement  of  facts  agreed 
to  the  defendants  Are  entitled  to  relief. 


CSlat  d  d.v.  SwoFB,  Collector. 
(OkrtmU  Court,  D.  Kentucky.    April  9, 1880.) 

1.  IrtbbitaIi  Rbvbnub— Distilled  Spirits. 

Plaintiffs  deposited  distilled  spirits  in  their  bonded  wareliOQse  In  Decem- 
ber, 1880,  and  gave  bond  under  Rev.  St.  §  8298  to  pay  the  tax  within  three 
years  from  ent^.  The  tax  was  not  paid  within  three  years,  and  on  Febru- 
ary 34, 1884,  the  collector  gave  them  notice  to  pay  the  tax  as  required  by  sec- 
tion 8184,  stating,  as  in  the  section  provided,  that  unless  the  tax  was  paid  within 
10  days  it  would  be  the  collectors  duty  to  collect  a  penalty  of  5  per  centum 
in  adaition,  and  interest.  By  section  8248  the  tax  attaches  as  soon  as  the  spir- 
its come  into  existence.  Held,  that  the  tax  and  penalty  were  due  and  payable 
before  March  5, 1884. 

9.  Same— Exportation. 

Plaintiffs  did  not  pay  the  tax  within  the  10  days,  and  on  March  16th  the  col- 
lector gave  notice  that  the  tax  and  penalty  were  due  and  unpaid,  and  unless 
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paid  within  10  days  he  would  di8tr.aiii  and  sell  the  spirits.  The  penalty  was 
afterwards  paid.  After  March  5th  permission  to  plaintiffs  to  export  the  spir- 
its was  given,  and  they  gave  their  bond,  and  afterwards  the  spirits  were 
exportea  BM,  that  the  penalty  is  imposed  on  the  person  for  defanit,  and 
is  not  a  tax  or  duty  on  spirits  which  have  been  exported,  and  that  the  penalty 
was  not  discharged  by  tne  exportation. 
8.  Sahs. 

As  the  statute  creates  a  lien  on  all  other  property  of  the  delinquent,  and 
the  same,  with  a  certain  exception,  may  be  seized  therefor,  there  is  no  pre- 
sumption that  plaintiffs  were  coerced  into  payment  of  the  penalty  by  reason 
of  the  lien  claimed  on  the  spirits  about  to  be  exported. 

At  Law.     On  demnrrer  to  answer. 

Action  by  Clay  &  Co.  against  A.  M.  Swope,  collector  of  internal  rev- 
enue. 

Oias.  H.  Stall  and  Oeorge  Du  Rdte,  for  plaintifib. 
/.  C.  WicUifft  and  Uumas  C.  Bdl^  for  defendant. 

Barb,  J.  The  plaintiffs,  Clay  &  Co.,  were  distillers  of  whisky  in 
this  state,  and  were  compelled  to  pay,  and  did  pay  under  protest,  to 
the  defendant,  Swope,  who  was  then  the  collector  of  internal  revenue  for 
the  district  in  which  the  distillery  was  run,  the  sum  of  $174.90  on  the 
24th  of  March,  1884,  which  was  6  per  cent,  penalty  on  the  tax  due  on 
whisky  distilled  by  plaintiffs,  and  which  was  exported  by  them  after  the 
tax  had  been  assessed  and  the  notice  given  of  such  listing  and  assessment. 
This  suit  is  to  recover  the  money  thus  paid,  and  the  defendant  has  an* 
swered.  This  answer  has  been  demurred  to,  and  this  is  the  question 
submitted.  The  answer  alleges  that  the  defendant  was  the  collector  of 
internal  revenue  from  April  16,  1877,  to  July  5,  1884,  of  the  district 
in  which  plaintiffs,  Clay  &  Co.,  were  distillers;  that  during  the  month 
of  December,  1880,  they  (Clay  &  Co.)  distilled  and  placed  in  their 
bonded  warehouse  8,888  proof  gallons  of  spirits,  for  which  a  tax  of  90 
cents  per  gallon  was  to  be  paid,  and  for  which  they  were  liable  on  their 
bond  eo^uted  to  the  United  States  under  section  8298,  Rev.  St.;  that 
the  condition  of  this  bond  was  to  pay  said  tax  within  three  years  from 
the  date  of  the  entry  of  deposit  in  the  bonded  warehouse,  and  that  said 
entry  was  not  later  than  December  31, 1880.  The  answer  further  all^e& 
that,  the  plaintiffs  having  failed  to  pay  the  said  tax  on  the  spirits  within 
three  years  from  the  date  of  the  entry  of  deposit  in  bonded  warehouse, 
the  commissioner  of  internal  revenue  assessed  said  spirits  for  the  tax  of  90 
cents  a  gallon,  amounting  to  $3,499.20,  according  to  law,  and  forwarded 
the  list  to  the  defendant  as  collector  of  internal  revenue,  to  collect  of  said 
Clay  &  Co.;  that  on  the  23d  of  February,  1884,  he,  in  accordance  with 
the  law,  and  under  form  known  as  '^No.  17,"  sent  by  mail  to  said  firm 
of  Clay  &  Co.  a  notice,  informing  them  that  said  tax  of  $3,499.20  was 
due  and  unpaid,  and  that  unless  said  tax  was  paid  within  10  days  from 
the  mailing  of  said  notice,  it  would  become  his  duty  to  collect  said  tax, 
with  a  penalty  of  5  per  centum  additional,  and  also  interest  at  the  rate 
of  1  per  centum  per  month  until  paid;  that  said  firm  failed  to  pay  said 
tax  within  10  days  after  the  mailing  of  said  notice,  and  thereby  a  pen- 
alty  of  6  per  cent,  on  said  tax  of  $3,499.20  accrued  and  became  due 
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the  United  States,  and  there  was  a  lien  on  said  spirits  for  said  penalty; 
that,  said  firm  having  failed  to  pay  said  tax  and  penalty,  the  defendant 
as  collector  aforesaid,  on  the  15th  of  March,  1884,  mailed  to  them  a  de- 
mand notice  under  form  known  as  "No.  21,"  notifying  said  firm  that 
said  tax,  $3,499.20,  and  the  penalty  of  $174.90  were  due  and  still  un- 
paid, and  that  unless  the  same  were  paid  within  10  days  he  would  dis- 
train and  sell  said  spirits,  or  enough  thereof  as  would  pay  the  same; 
that  on  the  24th  of  March,  1884,  the  said  firm  paid  defendant,  as  col-  - 
lector  of  the  internal  revenue,  said  penalty  of  $174.90,  which  he  paid 
into  the  treasury  of  the  United  States.  The  answer  further  allies  that 
by  an  order  issued  by  the  commissioner  of  the  internal  revenue  after 
the  5th  day  of  March,  1884,  when  said  penalty  had  accrued  and  become 
due  the  United  States,  and  there  was  a  lien  by  law  on  said  spirits  for 
the  payment  thereof,  said  firm  of  Clay  &  Co.  were  allowed  to  export 
said  3,888  gallons  of  spirits  out  of  the  United  States  without  the  pay- 
ment of  said  tax  of  $3,499.20,  and  that  on  the  12th  of  March,  1884, 
said  firm  executed  a  proper  transportation  bond,  and  the  spirits  were 
subsequently  exported  out  of  the  United  States,  and  without  the  pay- 
ment of  said  tax  of  $3,499.20. 

It  will  be  seen  from  this  statement  of  the  allegations  made  by  the  An- 
swer that  the  demurrer  raises  the  question  whether  or  not  the  order  of 
the  commissioner  of  the  internal  revenue,  made  after  March  6,  1884, 
allowing  said  firm  to  export  the  spirits  upon  which  the  tax  was  due, 
and  the  subsequent  execution  of  the  proper  bond  and  the  exportation 
of  the  spirits,  released  the  distillers  and  the  spirits  from  the  payment  of 
the  penalty  as  well  as  the  tax.  By  the  express  provision  of  law  the  tax 
upon  distilled  spirits  attaches  as  soon  as  it  comes  into  existence.  Sec- 
tion 3248,  Rev.  St.  And  by  another  provision  of  the  statute  the  col- 
lector of  internal  revenue  is  required,  in  person  or  by  deputy,  within  10 
days  after  receiving  the  assessment  list  of  taxes  from  the  commissioner 
of  internal  revenue,  to  give  notice  to  the  person  liable  to  pay  the  taxes 
therein  stated,  which  is  to  be  left  at  his  dwelling  or  usual  place  of  busi- 
hess,  or  sent  by  mail,  stating  the  amount  of  taxes  due,  and  demanding 
the  payment  thereof.  The  section  then  declares  that  "if  such  person  does 
not  pay  the  taxes  within  ten  days  after  the  service  or  the  sending  by 
mail  of  such  notice,  it  shall  be  the  duty  of  the  collector  or  his  deputy  to 
collect  the  said  taxes,  with  a  penalty  of  five  per  centum  additioncd  upon 
the  amount  of  taxes,  and  interest  at  the  rate  of  one  per  centum  a  month." 
If  the  allegations  of  the  answer  are  taken  as  true,  clearly*  both  the  taxes' 
and  the  penalty  on  this  whisky  were  due  and  payable  aftei-  the  5th  day 
of  March,  1884.  See  sections  3184,  3293,  Rev.  St.  Indeed,  as  I  read 
section  3293,  the  tax  on  this  whisky  was  due  January  1,  1884,  which 
was  the  end  of  the  three  years  after  the  entry  of  it  in  the  bonded  ware- 
house. It  was  the  duty  of  the  distillers  to  withdraw  the  whisky  by 
proper  application  within  the  three  years,  but,  if  they  did  not,  the  tax 
became  due,  and  what  was  done  by  the  commissioners  of  internal  rev- 
enue and  the  collector  was  merely  for  the  purpose  of  ascertaining  the 
amount  of  tax  due,  and  notifying  the  distiller  to  pay  the  amount  of  taxes 


Digitized  by 


Google 


CLAY  r.  8W0PE.  399 

when  ascertained.  The  law  gave  the  distiller  10  days  after  notice  within 
which  to  pay  the  tax,  and  declared  if  he  did  not  pay  within  that  time 
he  would  be  subjected  to  a  penalty  of  6  per  centum  on  the  amount 
thereof,  together  with  interest  at  the  rate  of  1  per  centum  a  month  on  the 
amount  of  the  taxes. 

But  the  question  remains,  what  is  the  effect  of  the  subsequent  order 
of  the  commissioner  of  internal  revenue,  the  execution  by  plaintiffs  of 
the  proper  transportation  bond,  and  the  actual  exportation  of  this  whisky 
out  of  the  United  States  upon  this  5  per  cent,  penalty?  Another  part 
of  the  statutes  in  regard  to  internal  revenue  provides  how  distilled  spir- 
its upon  which  all  taxes  have  been  paid  may  be  exported  out  of  the 
United  States,  and  a  drawback  of  90  cents  per  proof  gallon  be  obtained. 
Section  3329,  Rev.  St.,  and  amendment  of  May  28,  1880.  The  next 
section  (3330)  provides  the  mode  of  withdrawing  distilled  spirits  from 
distillery  bonded  warehouses  for  export  out  of  the  United  States.  The 
transportation  bond  executed  by  Clay  &  Co.  was  under  the  provisions  of 
this  section,  and  the  whisky  actually  exported  out  of  the  United  States. 
There  is  no  provision  of  the  statute  authorizing  either  the  secretary  of 
the  treasury  or  the  commissioner  of  internal  revenue  to  remit  or  release 
the  tax  or  any  penalty  for  the  non-payment  thereof.  The  whisky,  hav- 
ing been  actually  exported  out  of  the  United  States,  was  no  longer  sub- 
ject to  the  tax  because  of  the  constitution  of  the  United  States,  which 
prohibited  it,  but  undoubtedly  congress  has  the  constitutional  right  and 
authority  to  enact  laws  which  it  may  deem  necessary  and  proper  to  se- 
cure the  collection  of  the  internal  taxes  which  it  may  constitutionally 
impose.  It  may  enact  laws  declaring  the  mode  and  manner  in  which 
distilled  spirits  shall  be  exported,  and  the  time  within  which  the  ex- 
portation must  be  made  to  escape  taxation  here;  this,  of  course,  being 
a  regulation,  and  not  a  tax  upon  spirits  exported.  In  this  instance  con- 
gress has  declared  that  the  tax  on  distilled  spirits  distilled  in  the  United 
States  shall  be  paid  within  three  years  after  the  date  of  the  entry  in  the 
bonded  warehouse,  and,  if  the  tax  is  not  paid  within  that  time  by  the 
distiller  who  has  given  bond  for  the  payment,  the  commissioner  of  in- 
ternal revenue  shall  ascertain  and  list  the  amount  of  taxes  due  thereon, 
and  that  the  collector  of  internal  revenue  shall  thereafter  notify  the  dis- 
tiller of  the  amount  of  taxes  due  thereon,  and  if  the  tax  is  not  paid  within 
10  days  after  the  service  of  the  notice,  or  day  of  mailing  it,  then  there 
shall  be  a  penalty  collected,  in  addition  to  the  tax  due,  of  5  per  centum 
oh  the  amount  of  tax.  This  penalty  is  imposed  on  the  person  who  is 
liable  for  the  taxes,  because  of  his  personal  default  in  not  paying  the  tax 
within  the  time  required  by  law,  and  it  is  neither  a  tax  nor  duty  upon 
the  distilled  spirits  which  were  exported  out  of  the  United  States,  and 
was  not  discharged  by  the  fact  of  the  exportation.  This  penalty  was 
not  collected  by  enforcing  a  lien  on  the  spirits  about  to  be  exported,  and 
the  question  of  whether  such  a  lien  could  be  enforced  does  not  arise  in 
this  case.  The  statute  in  express  terms  creates  a  lien  on  all  other  prop- 
erty belonging  to  a  person  owing  these  taxes  after  they  become  due,  and 
he  is  notified  to  pay,  and  his  entire  property,  except  certain  exemptions 
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named,  may  be  seized,  and  sold  bj  fhe  collector  to  pay  such  taxes; 
hence  there  is  no  presumption  that  plaintiffs  were  coerced  into  the  pay- 
ment of  this  penalty  by  reason  of  the  lien  claimed  upon  the  spirits 
which  were  about  to  be  exported.  Demurrer  should  be  overruled,  and 
it  is  so  ordered. 


UNtTEiD  States  v.  Forty-Eight  Pounds  op  Rising  Stab  Tea,  Etc. 

(OirouU  Court,  JV.  D.  California.    April  1. 1889.) 

Indianb-*Tradiko  in  Indian  Ck>UNTBT— Klamath  Rbsbbyation. 

Act  April  8, 1864,  provides  that  there  shall  be  set  apart  by  the  president  at 
his  discvetion,  not  exceeding  four  tracts  of  land,  in  California,  for  Indian  reser- 
vations; that  ''said  tracts  to  be  set  apart  as  aforesaid, "  may  or  may  not.  in  his 
discretion,  include  existing  reservations,  and  that  the  reservations  which  shall 
not  be  retained,  shall  be  surveyed  and  sold  as  therein  provided.  Four  trabts 
were  afterwards  set  apart,  none  of  them  including  tne  previously  existing 
Klamath  reservation.  ffM,  that  such  Klamath  reservation  was  not  "Indian 
country,"  within  the  meaning  of  Rev.  8t.  §  2188.  prescribing  the  penalty  for 
unauthorized  trading  in  the  Indian  country.    Affirming  85  Fed.  Bep.  408. 

On  appeal  from  district  court.     35  Fed.  Rep.  403. 
Seizure  for  violation  of  Rev.  St.  §  2133.     libel  dismissed,  and  the 
United  States  appeal. 

John  T.  Carey ^  for  U.  S.  appellants. 

/.  E.  McElrath  and  D:  T.  SuUivan^  for  respondent. 

Before  Sawyeb,  Circuit  Judge. 

Sawyer,  J.  The  only  question  in  this  case,  is,  whether  the  country 
within  the  Klamath  Indian  reservation,  as  set  apart  in  1856,  is  '^Indian 
country,"  or  "any  Indian  reservation,"  within  the  meaning  of  section 
2133,  of  the  Revised  Statutes,  as  amended  July  31, 1882,  (22  St.  179.) 
Section  2  of  the  act  of  congress  of  April  8,  1864,  (13  St.  40,)  provides 
'^  that  there  shall  be  set  apart  by  the  president,  and  at  his  discretion, 
not  exceeding  four  tracts  of  land  within  the  limits  "  of  the  state  of  Oali- 
fornia  for  Indian  reservations;  and  it  further  provides  that  the  said 
tracts  to  be  set  apart  as  aforesaid  may,  or  may  not,  as  in  the  discretion 
of  the  president  may  be  deemed  for  the  best  interest  of  the  Indians  to 
be  provided  for,  include  any  of  the  Indian  reservations  heretofore  set 
apart  in  said  state,"  etc.  This  statute  contemplates  future  action  by 
the  president,  as  is  manifest  by  the  words,  "shall  be  set  apart,"  and  the 
words  subsequently  used,  "said  tracts  to  be  set  apart  as  aforesaid."  Sec- 
tion 3  provides  "that  the  several  Indian  reservations  in  California 
which  shall  not  be  retained  for  Indian  reservations  under  the  provisions 
of  the  preceding  section  of  this  act"  shall  be  surveyed  and  sold  as  there- 
inafter provided.  The  president  did  thereafter  act  from  time  to  time, 
and  he  did  set  off  four  tracts  in  different  parts  of  the  state  for  the  purposes 
provided  for,  and  he  did  not  include  in  any  one  of  them  the  "  IGamath 
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Indian  Reservation,"  (heretofore  Bet  apart.  In  setting  apart  these  four 
reservations  without  including  the  Klamath  reservation,  he  necessarily  ex* 
ercised  his  discretion,  and,  by  implication  at  least,  excluded  them.  As 
they  were  not  retained  by  the  future  and  further  action  of  the  president 
"for  the  purposes  of  Indian  reservations,"  "under  the  provisions  of  the 
preceding  sections  of  this  act,"  the  reservation,  by  the  terms  of  the  act 
itself,  abolished  or  abrogated  the  prior  reservation.  This  necessarily 
follows  from  the  provision  requiring  these  lands  not  embraced  in  the 
reservations  made  by  the  action  of  the  president  under  that  act  to  be  cut 
up  into  lots  of  suitable  size  and  sold,  as  provided  in  the  act.  It  is  true 
that  they  were  not  thrown  generally  into  the  general  system  of  public 
.lands,  to  be  disposed  of  to  pre-emptors  and  others  according  to  that  sys- 
tem, but  they  were  to  be  disposed  of  under  special  provisions  as  in  the 
act  provided.  The  lands  ceased  to  be  an  "Indian  reservation"  and  they, 
certainly,  were  not  "Indian  country,"  within  the  meaning  of  section 
2133  of  the  Revised  Statutes,  under  which  the  libel  in  this  case  was 
filed.  I  concur  with  the  district  court  in  the  views  taken  as  reported 
in  this  case,  35  Fed.  Rep.  403.  The  decree  of  the  district  court  dimiss- 
ing  the  libel  must  therefore  be  affirmed,  and  the  libel  dismissed;  and  it 
is  so  ordered. 


Haosdon  v.  Sxsberqbr,  CoUector. 

(areuU  Court,  N.  J).  lUvMii.    April  6, 1889.) 

t  OusTOMB  Dtttibs— What  Subject  to. 

The  claBsiflcation  of  imported  goods  is  to  be  determined  by  their  chief  use. 
8i  Bahb— Action  to  Rbooybr— Bubdsn  op  Proov. 

FIainti£F  in  an  action  to  recover  an  alleged  excess  of  daties  has  the  harden 
of  proving  that  the  chief  use  of  the  goods  is  such  as  to  bring  them  within  the 
schedule  under  which  he  aUeges  they  are  dutiable. 

At  Law. 

Action  by  W.  H.  Hagedon  against  A.  F.  Seeberger,  ooUectofi  to  re- 
cover an  alleged  excess  of  duties  collected  by  defendant.  • 
Percy^  L.  Shumom^  for  plaintiff. 
Dist.  Atty.  Ewing  and  A98t.  Dist.  Atty.  Harris^  for  defendant. 

BiiODGETT,  J.,  (charging  jury.}  This  suit  is  brought  to  recover  certain 
moneys  paid  by  Uie  plaintiff  to  the  defendant  as  collector  of  customs  of 
the  port  of  Chicago,  which  the  plaintiff  claims  were  illegally  assessed 
by  the  defendant  as  such  collector  upon  goods  imported  by  the  plain- 
tiff. The  plaintiff  entered  these  goods  as  '' materials  for  making  and 
ornamenting  hats,  bonnets,  and  hoods,"  and  as  such  subject  to  a  duty 
of  20  per  cent,  ad  vatoreniy  pursuant  to  clause  448  of  Heyl's  Compila- 
tion of  the  United  States  Revenue  Laws,  which  I  will  read  to  you: 

'*Hats,  etc.,  materials  for;  braids»  plaits,  flats,  laces,  trimmings,  tissues, 
willow  sheets  and  squares,  used  for  making  or  ornamenting  hats,  bonnets, 
\r.38F.no.6— 26 
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and  hoods*  composed  of  straw,  cMp,  grass,  palm  leaf,  willow,  hair,  whale- 
bone, or  any  other  substance  or  material  not  especially  enumerated  or  pro- 
vided for  in  this  act,  20  per  centum  ad  valorem.** 

You  all  know,  in  a  general  business  way,  what  20  per  centum  ad  va^ 
lorem  means;  it  means  20  per  centum  computed  upon  the  value  of  the 
goods  as  shown  b}'  the  invoice,  or  fixed  by  the  collector.  The  collector 
classed  these  goods  as  gimps,  braids,  galoons,  ribbons,  bead-work,  etc., 
and  assessed  duties  upon  them  at  from  45  to  50  per  centum  ad  valorem^ 
according  to  the  chief  material  of  which  they  are  composed;  that  is,  those 
which  were  mainly  silk  he  assessed  as  goods  composed  of  silk,  or  of  which 
silk  was  the  component  material  of  chief  value,  at  50  per  centum  ad  va- 
lorem; those  which  were  composed  largely  of  metal  wires  in  various  forms, 
or  metal  tissue  or  tinsel,  were  assessed  as  manufactures  of  metal,  or  of 
which  metal  was  the  component  material  of  chief  value,  at  45  per  centum 
ad  valorem.  The  plaintiff  paid  the  duties  so  assessed  under  protest,  and 
now  brings  this  suit — as  he  is  allowed  to  do  by  law — to  recover  the  ex- 
cess duties  so,  as  he  claims,  illegally  exacted  from  him;  and  the  ques- 
tion raised  is  whether  these  goods  should  have  been  assessed  for  duty  at 
20  per  cent,  ad  valorem.  These  goods  in  question  form  parts  of  sevenil 
invoices,  and  samples  of  them  are  in  evidence  before  you,  each  sample 
properly  ticketed,  so  that  you  will  be  able  .to. take  up  each  class  of  goods 
and  consider  the  evidence  applicable  to  it  in  a  methodical  and  systematic 
manner. 

The  sole  question  in  the  case  is,  are  these  goods  materials  for  making 
and  ornamenting  hats,  bonnets,  and  hoods,  and  as  such  liable  only  to  a 
duty  of  20  per  cent,  ad  valorem  f  It  is  not  at  all  a  question  whether  the 
collector  erred  in  assessing  under  some  one  or  two  other  clauses  of  the 
law,  but  whether  it  was  his  duty  under  the  law  to  have  passed  these 
goods  as  material  for  making  and  ornamenting  hats,  and  assessed  them 
at  a  duty  of  20  per  cent,  ad  vaUn-emf  The  testimony  on  the  part  of  the 
plaintiff  tends  to  show  that  the  goods  in  question  are  chiefly  used  as 
materials  for  making  and  ornamenting  hats,  bonnets,  and  hoods.  Sample 
No.  239,  which  is  the  broad  piece  of  ribbon  which  is  in  evidence  here, 
the  testimony  of  one  witness  only  tends  to  show  is  millinery  or  hat  ma- 
terial; the  other  witnesses,  if  I  remember,  both  for  the  plaintiff  and  the 
defendant,  all  testify  that  it  is  what  is  known  in  the  trade  as  a  ''sash 
ribbon."  And  sample  No.  32  A,  all  the  witnesses  concur,  is  a  bonnet 
trimming,  or  used  exclusively  for  that  purpose,  it  being  composed  of 
straw  and  metal  wire  or  metal  tinsel;  while  on  the  part  of  the  defend- 
ant the  proof  tends  to  show  that  the  goods  represented  by  these  other 
samples  are  not  used  chiefly  for  hat,  bonnet,  and  hood  materials  or  orna- 
ments, but  that  they  are  much  more  largely  used  for  trimming  and  orna- 
menting ladies'  dresses,  cloaks,  jackets,  etc. ;  that  is,  that  the  predominat- 
ing or  chief  use  to  which  they  are  put  is  not  in  the  making  and  orna- 
menting of  hats,  etc.,  but  that  they  have  other  uses  to  such  a  controlling 
extent  as  to  take  them  out  of  the  hat  material  clause.  It  is  your  pro- 
vince to  weigh  this  evidence,  and  say  whether  the  proof  satisfies  you 
that  all  or  any  part  of  the  goods  represented  by  the  samples  are  goods, 
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the  chief  and  predominating  use  of  which  is  in  the  making  and  orna- 
menting of  hats,  bonnets,  and  hoods.  Your  own  experience  and  com- 
mon knowledge  will  teach  you  that  there  is  hardly  any  article,  however 
specific  and  exclusive  may  be  the  use  for  which  it  was  designed  and 
made,  but  what  may,  under  emergencies,  or  from  caprice,  be  applied 
to  another  use  or  uses;  but  the  question  here  is,  what  is  the  main,  or- 
dinary, natural  use  for  which  these  goods  were  designed  and  intended. 
Are  they  all,  or  any  of  them,  designed  or  intended  so  exclusively  for  hat, 
bonnet,  and  hood  materials  and  ornaments  that  you  can  say  from  the 
proof  that  they  were  not  equally  adapted  to  and  intended  for  dress  ma- 
terial and  trimmings,  or  for  other  uses  than  hat  material  and  ornaments? 
If  you  find  from  the  proof  that  the  chief  and  predominating  use  of  the 
goods  in  question,  or  any  part  of  them,  is  for  the  making  and  ornament- 
ing of  hats,  bonnets,  or  hoods,  then  it  was  the  duty  of  the  collector  to 
have  classed  them  under  this  clause  448,  and  assessed  them  only  at  20 
per  cent,  ad  valorem  duty,  and  your  verdict  should  be  for  the  plaintiff  to 
the  extent  of  your  finding  in  that  regard.  While,  if  the  proof  satis- 
fies you  that  the  chief  and  predominating  use  was  not  for  materials  and 
ornaments  for  hats,  bonnets,  and  hoods,  but  that  they  were  also  as  gen- 
erally used  for  trimming  or  ornamenting  dresses,  or,  in  fact,  applied  to 
any  other  use  than  for  making  or  ornamenting  hats,  bonnets,  or  hoods, 
then  you  should  find  the  issues  for  the  defendant,  as  far  as  the  proof 
justifies  you. 

l^Iuchof  the  controversy  here  is  in  regard  to  the  ribbon  goods  repre- 
sented by  the  samples  numbered,  I  think,  from  504  to  515.  These 
goods,  or  most  of  them,  as  I  remember  the  testimony,  are  largely,, as 
the  testimony  tends  to  show,  composed  of  silk,  or  silk  is  the  material  of 
chief  value;  and  the  testimony  also  tends  to  show  that  such  ribbons  have 
many  other  uses  than  for  materials  and  ornaments  for  hats,  bonnets,  and 
hoods;  and  if  the  proof  satisfies  you  that  th^ir  chief  use  is  not  for  hat 
material  and  trimmings,  and  also  satisfies  you  that  they  are  manufact- 
ures of  silk,  or  that  silk  is  the  material  of  chief  value,  then  you  should 
find  for  the  defendants  as  to  those  goods.  While,  on  the  contrary,  if 
jou  find  from  the  proof  that  their  chief,  and,  as  I  may  say,  their  popu- 
lar and  general,  use,  is  as  a  hat  material,  then  you  should  find  for  the 
plaintiff  as  to  those  goods.  Bear  in  mind,  gentlemen,  that  it  is  not 
the  person  who  imports  or  sells  these  goods  that  determines  their  dutia- 
ble classification,  but  it  is  the  chief  use  to  which  they  are  adapted  and 
put,  and  while  it  may  be  true  that  goods  sold  from  the  stores  of  dealers 
in  millinery  goods,  like  this  plaintiff^,  would  be  more  generally  used  for 
making  or  ornamenting  hats,  bonnets,  and  hoods,  yet  the  question  under 
the  proof  in  this  case  is  whether  these  goods  are  not  so  generally  sold  and 
dealt  in  by  merchants  for  other  uses  as  to  destroy  the  claim  that  they  are 
such  hat  or  bonnet  material  only  as  come  within  the  provisions  of  clause 
448. 

The  plaintiff  in  this  case  has  the  burden  of  proof.  He  is  not  entitled 
to  recover  unless  he  satisfies  you  by  a  preponderance  of  the  evidence  that 
the  chief  and  predominating  use  of  these  goods  is  for  hat  material  and 
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ornaments;  and,  if  the  proof  fails  to  so  satisfy  you,  your  verdict  should 
be  for  the  defendant.  If,  after  considering  the  proof  applicable  to  each 
sample,  you  find  that  any  of  these  goods  should  have  been  passed  by  the 
collector  as  material  for  making  and  ornameuting  hats,  bonnets,  and  hoods, 
then  you  should  find  the  issue  for  the  plaintiff  as  to  such  goods;  while, 
if  you  find  that  bU  or  any  of  these  goods  ought  not  to  have  been  so  classed 
as  material  for  making  or  ornamenting  hats,  bonnets,  and  hoods,  then 
your  verdict  should  be  for  the  defendant  to  the  extent  of  such  finding. 
For  example,  if  you  find  from  the  proof  that  the  ribbons  in  question  are 
not  so  exclusively  used  for  making  or  ornamenting  hats  as  to  make  that 
their  main  or  predominating  use,  then  you  should  find  the  issue  for 
the  defendant  as  to  such  goods.  If  you  find,  under  the  evidence,  that 
all  the  goods  in  question  are  hat  trimmings,  then  your  verdict  should  be 
for  the  plaintiff  as  to  the  whole  case.  If  you  find  that  none  of  these 
goods  are,  from  thpir  chief  and  predominating  use,  hat  materials,  then 
your  verdict  should  be  for  the  defendant.  If  you  find  that  part  of  the 
goods  only  are  hat  materials,  then  your  verdict  should  be  for  the  plaintifiE 
as  to  such  as  you  so  find,  and  as  to  the  remainder  it  should  be  for  the 
defendant* 


United  States  v.  Reeves. 

.  (OircuU  Court,  W.  2).  Tmu.    Febraary  18, 1880.) 

1  PosT-Ovnoa— KoBBEBT  OF  Mail  Cabbieb— What  Ck)N8TiTUTB8  Offeksb. 
Under  the  United  States  statute  paniahinff  ^any  person  who  shaU  rob  any 
carrier,  agent,  or  other  peraon  intrusted  with  the  mail,"  the  offense  is  com- 
mitted where  it  is  shown  that  the  mail,  or  any  part  thereof,  is  taken  violently 
from  the  possession  of  the  carrier,  against  his  wiU,  by  violence,  or  putting  him 
in  fear. 

8.  Samx-^Jbopabdizino  Life. 

To  constitute  the  crime  of  robbery  by  putting  in  jeopardy  the  life  of  the 
person  having  the  custody  of  the  mail,  by  the  use  of  dangerous  weapons 
within  the  meaning  of  the  statute,  it  is  sufficient  if  the  acts  of  the  offenders, 
created  in  the  mind  of  the  person  having  the  mail  in  his  custody  a  well* 
grounded  apprehension  of  danger  to  his  life  in  case  of  resistance  or  refusal  to 
give  up  the  maiL 

8.  Same— Dangerous  Weapon. 

A  "dangerous  weapon, "  within  the  meaning  of  that  provision,  is  one  likely 
to  produce  death  or  great  bodily  harm. 

i.  Same— Who  abb  Pbinoipals. 

If  the  accused  was  present  on  the  occasion  of  the  robbery,  aiding,  advising, 
and  procuring  its  commission,  it  becomes  immaterial  whether  he  actually  en- 
tered the  car  containing  the  mail  or  not,  as  he  is  to  be  regarded  as  a  princi- 
pal, and  convicted  aa  such. 

6.  Same— Attempt. 

Under  the  statute  punishing  an  "attempt  to  rob  the  mail  by  assaulting  the 
person  having  the  custody  thereof, "  the  attempt  means  an  endeavor  to  accom- 

Slish  it,  carried  beyond  mere  preparation,  but  falling  short  of  the  ultimate 
esign.    The  attempt  must  also  be  to  rob  the  mail,  and  not  merely  an  attempt 
to  rob  the  express  car,  or  the  passengers  on  the  train  carrying  such  maiL 


Digitized  by 


Google 


UKITBD  '&TATXB  V«  fiSEVSL  405 

tt.  Samb— Absault. 

To  conBtitnte  the  assaalt  ft  is  not  necessary  that  serious  bodily  Injury  should 
be  inflicted.  Drawing  a  gun,  with  a  threat  to  use  it,  or  forcibly  ejecting  the 
person  in  possession  of  the  mails  from  the  mail-car,  is  snfflcient. 

7.  Gbimihax.  Law— Aooompliob— CBBDiBiLrrT  as  Witness. 

The  credibility  of  an  accomplice  is  for  the  Jury,  and.  though  they  are  to  be 
advised  not  to  regard  his  evidence  unless  confirmed  in  some  part,  yet  they  are 
not  limited  in  believing  him  only  to  the  parts  confirmed.  They  are  the  Judges 
as  to  how  far  they  will  believe  him,  from  the  confirmation  he  receives  from 
other  evidence,  the  nature,  probability,  and  consistency  of  his  story,  bis  man- 
ner of  telling  it,  and  such  other  circumstances  as  Impress  the  mind  with  its 
truth. 

Indictment  against  Ed  Beeves  for  Bobbery  of  the  Mail. 
Ruddj^  Kleberg^  U.  S.  Dist.  Atty.,  and  T.  H.  Eranldin^  for  the  Gov- 
ernment. 
F.  0*  Morm  and  F^  &  MSteTf  for  defendant. 

Mazet,  J.,  (charging  jury.)  The  indictment  preferred  against  the  do* 
fendant  in  this  case  contains  three  counts.  The  first  of  those  counts  has 
been  dismissed  by  the  district  attorney,  and  only  the  second  and  third 
remain  for  our  consideration.  The  offenses  charged  in  the  second  and 
third  counts  are  separate  and  distinct,  and  each  is  punishable  as  an  in« 
dependent  offense  under  the  laws  of  the  United  States.  In  charging  you 
as  to  the  law  by  which  you  should  be  governed  in  reaching  a  conclusion, 
touching  the  guilt  or  innocence  of  the  defendant,  I  will  first  direct  your 
attention  to  the  third  count  of  the  indictment,  as  by  adopting  that  order 
in  presenting  the  case  you  may  the  more  readily  understand  the  exact 
nature  and  meaning  of  the  offense  charged  in  the  second  count.  It  is 
also  important  to  remind  you  that  Ed  Beeves  is  the  only  defendant  now 
upon  trial,  and  it  is  your  sole  duty  to  say  by  your  verdict  whether  he 
is  guilty  or  innocent  of  the  crimes  charged  against  him.  With  these  ob« 
servations,  we  will  proceed  to  the  third  count  of  the  indictment. 

The  Third  Comd.  It  is  charged  in  the  third  count  that,  on  the  18th 
day  of  June,  1887,  in  Fayette  county,  Tex.,  the  defendant,  Ed  Beeves, 
and  John  Barber,  Bud  Powell,  Will  Whitley,  Ike  Cloud,  and  Charley 
Boss,  unlawfully  made  an  assault  upon  one  T.  B.  Hart,  ''he,  the  said 
T.  B.  Hart,  being  then  and  there  a  person  intrusted  with  the  mail  of  the 
United  States  of  America,  and  the  life  of  him,  the  said  T.  B.  Hart,  in 
jeopardy  did  put  by  the  use  then  and  there  of  dangerous  weapons,  and 
did  feloniously,  violently,  and  forcibly,  take,  steal,  and  carry  away  from 
the  possession  of  the  said  T.  B.  Hart  certain  of  said  mail  then  and  there 
intrusted  to  him,  the  said  T.  B.  Hart,  and  then  and  there  in  his  said 
possession.'*  So  much  of  the  statute,  upon  which  the  third  count  is 
predicated,  as  may  be  necessary  for  you  to  consideri  is  expressed  in  the 
following  words: 

''Any  person  who  shall  rob  any  carrier,  agent,  or  other  person  intrusted 
with  the  mail,  of  such  mail,  or  any  part  thereof,  shall  be  punishable  by  im- 
prisonment at  hard  labor  for  not  less  than  five  years,  and  not  more  than  ten 
years;  •  •  •  if,  in  effecting  such  robbery  the  first  time,  the  robber  shall 
wound  the  person  having  castody  of  the  mail,  or  put  his  life  in  jeopardy  by 
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the  use  of  dangerous  weapons,  such  offender  shall  be  punishable  by  imprisofi^ 
ment  at  hard  labor  for  the  term  of  his  natural  life."    Rev.  St.  U.  S.  §  5472. 

The  offense  consists  in  robbing  the  carrier,  agent,  or  other  person  in- 
trusted with  the  mail,  of  the  mail,  or  any  part  thereof;  and  the  ques- 
tion of  law  first  to  be  considered  is,  what  is  a  robbing  of  the  carrier  of  the 
mail?  The  ^ct  of  congress  makes  use  of  the  word  "rob,"  without  de- 
fining it;  but  it  is  a  word  which,  long  before  the  act  of  congress,  had  re- 
ceived a  settled  construction  by  the  common  law.  And,  as  understood 
at  common  law,  "robbery  is  the  felonious  and  forcible  taking  of  the  prop- 
erty of  another  from  his  person,  or  in  his  possession,  against  his  will,  by 
violence,  or  putting  him  in  fear."  2Whart.  Crim.  Law,  §  1695.  It  is 
not  necessary,  in  a  case  like  the  present,  that  the  mail  should  have  be- 
longed to  the  carrier,  for  it  is  not  his  property.  He  is  simply  charged 
with  its  custody  and  preservation  until  it  passes  beyond  his  control  and 
possession  in  the  performance  of  his  official  duty.  The  law  is  satisfied 
upon  this  point  when  it  is  shown  that  the  mail,  or  any  part  thereof,  is 
unlawfully  taken  from  the  possession  of  the  carrier,  against  his  will  by 
violence,  or  putting  him  in  fear.  You  observe  that  by  this  law  there 
are  two  species  of  robbery:  (1)  A  robbery  of  the  mail  under  such  cir- 
cumstances as  amount  to  the  offense  by  the  principles  of  the  commoi^ 
law;  (2)  a  robbery  effected  by  putting  in  jeopardy  the  life  of  the  persoii 
having  the  custody  of  the  mail,  by  the  use  of  dangerous  weapons.  The 
court  has  already  charged  you  as  to  the  meaning  of  the  first.  To  con- 
stitute the  second,  "three  things  must  concur:  the  mail  must  be  robbed, 
it  must  be  effected  by  putting  in  jeopardy  the  life  of  the  person  who  has 
it  in  custody,  and  this  must  be  done  with  dangerous  weapons."  U.  ST. 
v.'  Wilson^  Baldw.  93.  If  you  find  from  the  testimony  that  the  rob- 
bery charged  was  committed  on  the  18th  day  of  June,  1887,  in  Fayette 
county,  the  question  then  arises,  was  the  life  of  the  carrier  put  in  jeop- 
ardy? "Jeopardy"  has  been  held  to  mean  danger,  peril,  reasonable  fear, 
and  well-grounded  apprehension.  The  testimony  of  the  mail  messenger. 
Hart,  who  was  intrusted  with  the  mail  at  the  time  stated,  is  before  you. 
He  explained  to  you  how  an  entrance  into  the  car  was  effected ;  how  one 
of  the  intruders  compelled  the  express  messenger  to  open  his  safe,  and 
how  he  was  required  by  one  of  the  men,  who  forced  their  way  into  the 
car,  to  open  the  mail-bag  and  deliver  the  mail.  If,  from  the  testimony, 
you  believe  that  a  robbery  of  the  mail  was  committed  at  the  time  and 
place  mentioned  in  the  third  count  of  the  indictment,  and  that  in  effect- 
ing it  the  offenders  ol*  Tobbers  did  such  acts  as  created  in  the  mind  of 
the  mail  messenger  a  well-grounded  apprehension  of  danger  to  his  life  in 
case  of  resistance  or  refusing  to  give  up  the  mail;  if  his  life  was  actually 
in  danger,  or  he  really  believed  it  to  be  so, — then  the  robbery  was  com- 
mitted by  putting  his  life  in  jeopardy.  U.  S.  v.  Wilson,  supra.  You 
will  next  inquire  whether  the  robbery  and  putting  in  jeopardy  the  life 
of  the  mail  messenger  (if  such  be  the  facts)  were  done  with  dangerous 
weapons.  A  dangerous  weapon  is  one  likely  to  produce  death  or  great 
bodily  harm;  and  if  you  believe  from  the  testimony  that  the  life  of  the 
mail  messenger  was  put  in  jeopardy  by  the  use  of  a  weapon  likely  to 
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produce  death  or  great  bodily  harm,  then  you  are  charged  that  the  use  of 
such  a  weapon  is  the  use  of  a  dangerous  weapon.  U.  S.  v.  WiUiamSy  6 
Sawy.  244-247,  2  Fed.  Rep.  61;  Skidinore  v.  State,  43  Tex.  96-97. 

The  next  question,  and  one  of  supreme  importance,  is,  did  the  defend- 
ant commit  the  offense  as  charged  in  the  third  count  of  the  indictment, 
and  as  above  explained  to  you  in  this  charge?  The  testimony,  without 
dispute  or  contradiction,  clearly  shows  that  during  the  night,  on  the  18th 
day  of  June,  1887,  a  railway  train  was  stopped  by  armed  men  near  the 
town  of  Flatonia,  Fayette  county,  and  that  tiae  men  by  force  effected  an 
entrance  into  the  mail-car,  compelled  the  mail  messenger  to  cut  open  the 
mail-bag,  and  that  they  took  from  the  bag  a  part  of  the  mail.  Coun- 
sel for  the  government  maintain  that  the  robbery  was  committed  by  the 
defendant.  Barber,  Powell,  and  other  persons  named  in  the  indictment* 
It  is  for  you,  gentlemen,  to  determine,  from  a  consideration  of  all  the  testi- 
mony submitted  to  you,  whether  the  defendant  was  one  of  the  parties 
to  the  robbery;  that  is  to  say,  whether  he  was  present  on  the  occasion 
of  the  robbery,  consenting,  aiding,  procuring,  advising,  or  assisting  the 
commission  of  the  crime.  If  he  was  so  present,  consenting,  aiding,  pro- 
curing, advising,  or  assisting  the  commission  of  the  offense, — ^if  any  of- 
fense was  committed, — he  is  regarded  in  law  as  a  principal  offender,  and 
znay  be  indicted  and  convicted  as  such.  "A  crime  may  consist  of  many 
acts,  which  must  all  be  committed  in  order  to  complete  the  offense; 
but  each  person  present,  consenting  to  the  commission  of  the  offense,  and 
doing  any  one  act  which  is  either  an  ingredient  of  the  crime  or  imme« 
.diately  connected  with  or  leading  to  its  commission,  is  as  much  a  prin- 
cipal as  if  he  had  with  his  own  hand  committed  the  whole  offense." 
Hence,  if  you  find  that  the  robbery  was  committed  at  the  time  and  place 
and  under  the  circumstances  stated  in  the  third  count,  and  that  the  de- 
fendant was  present,  aiding,  encouraging,  advising,  and  procuring  its 
commission,  it  would  become  immaterial  whether  he  actually  entered 
the  mail-car  or  not,  for  he  would  be  equally  guilty  with  the  man  who 
forced  his  way  therein,  and  compelled  the  messenger  to  open  the  mail- 
bag.  Upon  this  branch  of  the  case  you  must  determine  (1)  whether  rob- 
bery of  the  maij  was  committed  at  ttie  time  and  place  charged;  (2)  if  so, 
was  it  effected  by  putting  in  jeopardy  the  life  of  the  messenger  by  the 
use  of  dangerous  weapons;  and  (3)  is  the  defendant  one  of  the  parties 
who  thus  committed  the  offense, — if  offense  was  committed?  If,  from 
examination  and  consideration  of  all  the  testimony  in  the  case,  you 
answer  each  of  those  three  questions  in  the  aflSrmative,  it  will  be  your 
duty  to  find  the  defendant  guilty  as  charged  in  the  third  count  of  the 
indictment.  If,  on  the  other  hand,  you  believe  from  the  testimony,  taken 
in  connection  with  the  foregoing  charge,  that  the  defendant  is  guilty  of 
robbery  of  the  mail  at  the  time  and  place  stated  in  the  third  count  of  the 
indictment,  but  that  the  robbery  was  not  effected  by  putting  the  life  of 
the  messenger  in  jeopardy  by  the  use  of  dangerous  weapons,  then  your 
verdict  under  that  count  will  be  as  follows:  "  We,  the  jury,  find  the  de- 
fendant guilty  of  robbery  of  the  mail  as  charged  in  the  third  count  of 
the  indictment;  and  we  further  find  that  the*  robbery  was  not  effected  by 
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putting  the  life  of  fhe  messenger  in  jeopardy  by  the  use  of  dangerous 
weapons."  The  court  now  directs  your  attention  to  the  second  count  of 
the  indictment. 

The  Second  CkmrU.  It  is  charged  in  the  second  count  of  the  indictment 
that  on  the  18th  day  of  May,  1887,  in  Travis  county,  Tex.,  the  defend- 
ant, Ed  Reeves,  John  Barber,  Bud  Powell,  Will  Whitley,  Ike  Cloud, 
and  Charley  Ross  made  an  assault  upon  S.  R.  Spaulding,  ''he,  the  said 
Spaulding,  being  then  and  there  a  person  intrusted  with  the  mail  of  the 
United  States  of  America,  and  by  said  assault  did  attempt  to  violently, 
feloniously,  and  forcibly  take,  steal,  and  carry  away  from  the  posses- 
sion of  the  said  Spaulding  the  said  mail  then  and  there  intrusted  to  him 
*  *  *  and  in  his  said  possession."  This  count  of  the  indictment  is 
based  upon  the  following  section  of  the  statute: 

"Any  person  who  shall  attempt  to  rob  the  mail  by  assaulting  the  person 
having  custody  thereof,  shooting  at  him  or  his  horse,  or  threatening  him  with 
dangerous  weapons,  and  shall  not  effect  such  robbery,  shall  be  punishable  by 
imprisonment  at  hard  labor  for  not  less  than  two  years,  and  not  more  than 
ten  years,"    Rev.  St.  U.  S.  §  5473. 

In  a  foregoing  part  of  this  charge  I  have  endeavored  to  explain  to  you 
the  meaning  of  the  terms  "robbery"  and  "dangerous  weapons,"  and  it  is 
unnecessary  to  repeat  here  what  was  there  said.  The  offense  charged  in 
this  count  of  the  indictment  is  an  attempt  to  rob  the  mail,  and  to  con- 
stitute  it  there  must  concur  (1)  an  attempt;  (2)  the  attempt  must  be  to 
rob  the  mail;  (3)  the  attempt  must  be  accompanied  by  an  assault  upon 
the  person  having  custody  of  the  mail,  or  shooting  at  him  or  his  horse, 
or  threatening  him  with  dangerous  weapons. 

1.  To  "attempt"  is  to  make  an  effort  to  effect  some  object;  to  try;  to 
endeavor;  to  use  exertion  for  some  purpose.  And  "an  attempt  to  com- 
mit a  crime"  is  defined  to  be  an  endeavor  to  accomplish  it,  carried  be- 
yond mere  preparation,  but  falling  short  of  the  ultimate  design  in  any 
part  of  it,     LaveU  v.  State,  19  Tex.  176,  177. 

2.  It  must  appear  that  the  endeavor  or  effort  was  made  to  rob  the 
mail;  that  is,  to  try  or  attempt  unlawfully  and  by  force  to  take  the  mail 
from  the  person  having  the  custody  of  it,  against  his  will.  The  attempt 
must  be  to  rob  the  mail,  not  the  express  car  alone,  nor  the  passengers 
on  the  train;  for  robbery  of  the  express  car  or  of  passengers,  or  attempt 
to  commit  the  same,  would  be  offenses  of  which  this  court  has  no  juris- 
diction. These  offenses  are  punishable  by  the  laws  of  the  state,  and  not 
by  the  federal  statutes.  To  constitute  the  offense,  therefore,  as  charged 
in  the  second  count,  the  testimony  must  show  that  an  attempt  was  made 
to  rob  the  mail. 

3.  The  attempt  to  rob  the  mail  must  be  by  assaulting  the  person  hav- 
ing custody  of  it,  or  shooting  at  him  or  his  horse,  or  threatening  him 
with  dangerous  weapons.  "Assault"  is  defined  to  be  "an  unlawful  offer 
or  attempt  with  force  or  violence  to  do  a  corporal  hurt  to  another,"  (1 
Bouv.  Law  Diet.  152;)  or,  as  said  by  Mr.  Wharton,  "an  assault  is  an  inten- 
tional attempt,  by  violence,  to  do  an  injury  to  another,"  (2  Whart.  Crim. 
Law,  §  1241.)    To  constitute  an  assault  it  is  not  necessary  that  serious 
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bodily  injury  is  inflicted  upon  the  person  assaulted.  The  drawing  of  a 
gun  or  pistol  on  another,  with  threat  to  use  it,  is  an  assault;  or  the  for- 
cible ejection  by  an  unauthorized  person,  without  provocation,  from  a 
mail-car,  of  a  person  intrusted  with  the  mail,  would  be  an  assault.  And 
so,  too,  in  the  language  of  the  statute,  if  the  person  who  attempts  to  rob 
the  mail  shoots  at  the  person  having  custody  of  the  mail,  or  threatens 
him  with  dangerous  weapons, — that  is  to  say,  with  weapons  the  use  of 
which  would  likely  produce  death  or  serious  bodily  hanui — ^the  offense 
is  complete. 

Apply  the  above  rules  of  law,  gentlemen  of  the  jury,  to  the  facts  of 
this  case,  and  ascertain  from  all  the  testimony  in  the  cause  (1)  whether 
the  ofiPense  as  charged  in  the  second  count  of  the  indictment- was  com- 
mitted as  therein  allied;  and  (2)  whether  the  defendant  committed  said 
offense  actually,  in  person,  or  whether  he  was  present  at  the  time  of  its 
commission,  (if  committed  at  all,)  aiding,  assisting,  advising,  and  pro- 
curing its  commission.  It  is  charged  in  the  count  now  under  consider- 
ation, as  well  as  in  the  third  count,  that  the  crime  was  committed  by  the 
defendant,  John  Barber,  and  other  persons  therein  specifically  named. 
The  fact  is  not  disputed,  and  is  clearly  shown  by  the  testimony,  that  at 
the  time  stated  in  the  second  count  a  railway  train  was  boarded  and  de- 
tained near  McNeill  Station,  Travis  county,  by  several  armed  men,  and 
it  is  claimed  by  the  district  attorney  that  the  defendant  was  present  and 
participated  in  the  alleged  attempt  to  rob  the  mail  on  that  train.  You 
must  judge  for  yourselves,  from  a  careful  examination  of  the  testimony, 
whether  he  was  present  at  the  time,  and  whether  he  and  the  other  per- 
sons there  present  actually  committed  the  offense.  If  you  believe  from 
the  testimony  that  the  offense  as  charged  in  the  second  count  was  com- 
mitted at  the  time  and  in  the  manner  stated  therein,  and  that  the  de- 
fendant was  present  at  the  time,  aiding,  assisting,  procuring,  or  advising 
in  its  commission,  then  it  would  be  your  duty  to  find  him  guilty  as 
charged  in  the  second  count  of  the  indictment;  for  although  he  may  not 
have  made  th^  assault  himself,  or  shot  at  the  person  intrusted  with  the 
mail,  or  threatened  him  with  dangerous  weapons,  he  would,  under  such 
circumstances,  be  equally  guilty  with  his  confederates  who  perpetrated 
the  act. 

It  is  my  duty  to  call  your  attention  to  the  testimony  of  certain  wit- 
nesses,— ^Bennett  and  Harrell, — and  advise  you  as  to  how  it  should  be 
received  and  treated  by  you  when  you  come  to  consider  of  your  verdict. 
It  is  said  that  the  two  witnesses  named  are  accomplices  in  the  crimes 
charged  against  defendant,  and  that  therefore  their  testimony  is  unwor- 
thy of  credit.  The  witnesses  themselves  stated  upon  the  stand  that  in- 
dictments were  preferred  against  them,  but  subsequently  dismissed.  Re- 
ferring to  the  weight  to  be  attached  to  the  testimony  of  accomplices,  the 
rule  appears  to  be  this: 

"Whilst  it  would  be  unsafe,  In  ordinary  cases,  to  convict  any  one  upon  the 
nncorroborated  testimony  of  accomplices  in  the  crime,  the  rule  of  low  un- 
doubtedly is  tiiat  they  are  competent  witnesses,  and  it  is  your  duty  to  consider 
their  evidence.    You  are  to  weigh  it,  and  scrutinize  it  with  great  care.    You 
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are  to  test  Its  truth  by  inquiring  into  the  probable  motive  which  prompted 
it."     U.  8.  V.  8aoia,  2  Fed  Rep.  758. 

And  further,  employing  the  language  of  a  learned  judge : 
"It  is  certainly  true  that,  when  a  witness  is  admitted  to  be  competent,  his 
credibility  rests  entirely  with  the  jury,  who  may  therefore  convict  upon  the 
testimony  of  an  accomplice,  though  unsupported  by  any  other  proof;  and,  if 
they  conscientiously  believe  him,  it  is  their  duty  to  do  so.  This,  however,  is 
seldom  the  case;  and  it  is  usual  for  the  court  to  advise  a  jury  not  to  regard 
the  evidence  of  an  accomplice  unless  he  is  confirmed  in  some  parta  of  his  evi- 
dence by  unimpeachable  testimony.  But  you  are  not  to  understand  by  this 
that  he  is  to  be  beaeved  only  in  such  parts  as  are  thus  confirmed,  which  would 
be  virtually  to  exclude  him,  inasmuch  as  the  confirmatory  evidence  proves  of 
itself  those  paits  it  applies  to.  If  he  is  confirmed  in  material  parts,  he  may 
be  credited  in  others;  and  the  jury  will  decide  how  far  they  will  believe  a  wit- 
ness from  the  confirmation  he  receives  by  other  evidence;  from  the  nature, 
probability,  and  consistency  of  his  story,  from  his  manner  of  delivering  it, 
and  the  ordinary  circumstances  which  impress  the  mind  with  its  truth."  17. 
S.  V.  Kessler,  Baldw.  22. 

With  the  rules  above  announced  for  your  guidance,  gentlemen,  you 
will  give  to  the  testimony  of  Bennett  and  Harreil  such  weight  as  you  con* 
aider  it  entitled  to  receive. 

Certain  statements,  purporting  to  be  the  verbal  confessions  of  the  de- 
fendant, have  been  admitted  in  evidence  before  you,  and  upon  the  subject 
of  such  confessions,  as  a  part  of  this  charge,  I  will  read  to  you  from  Mr, 
Greenleafs  work  on  Evidence,  as  follows: 

"The  evidence  of  verbal  confessions  of  guilt  is  to  be  received  with  great 
caution;  for,  besides  the  danger  of  mistake  from  tlie  misapprehension  of  wit- 
nesses, the  misuse  of  words,  the  failure  of  the  party  to  express  his  own  mean- 
ing, and  the  infirmity  of  memory,  it  should  be  recollected  that  the  mind  of 
the  prisoner  himself  is  oppressed  by  the  calamity  of  the  situation,  and  that  he 
is  often  influenced  by  motives  of  hope  or  fear  to  make  an  untrue  confession. 
The  zeal,  too,  which  so  generally  prevails,  to  detect  offender,  especially  in 
cases  of  aggravated  guilt,  and  the  strong  disposition  in  the  persons  engaged 
in  pursuit  of  evidence  to  rely  on  slight  grounds  of  suspicion,  which  are  exag- 
gerated into  suflicient  proof,  *  ♦  ♦  all  tend  to  impair  the  value  of  this 
kind  of  evidence,  and  sometimes  lead  to  its  rejection,  when,  in  civil  actions  it 
would  have  been  received."     1  Greenl.  Ev.  §§  214,  215. 

"Subject  to  the  cautions"  just  stated,  "in  receiving  them  and  weighing 
them,  it  is  generally  agreed  that  deliberate  confessions  of  guilt  are  among 
the  most  effectual  proofs  in  the  law.  Their  value  depends  on  the  suppo- 
sition that  they  are  deliberate  and  voluntary,  and  on  the  presumption 
that  fi  rational  being  will  not  make  admissions  prejudicial  to  his  interest 
and  safety,  unless  when  urged  by  the  promptings  of  truth  and  con- 
science." U,  S.  V.  Montgomery,  3  Sawy.  552.  Tested  by  these  rules, 
you  will  calmly  weigh  the  confessions  of  the  defendant,  and  judge  of 
their  truth  accordingly.  You  are  instructed  that  the  law  presumes  a 
man  innocent  until  he  is  proven  guilty;  and  "you  are  further  instructed 
that  you  cannot  find  the  defendant  guilty,  unless  from  all  the  evidence 
you  believe  him  guilty  beyond  a  reasonable  doubt.  *  *  *  a  rea- 
sonable doubt  is  a  doubt  based  on  reason,  and  which  is  reasonable  in 
view  of  all  the  evidence;  and  if,  after  an  impartial  comparison  and  con- 
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sideration  of  all  the  evidence,  you  can  confidently  say  that  you  are  not  sat- 
isfied of  the  defendant's  guilt,  you  have  a  reasonable  doubt.  But  if,  after 
such  impartial  comparison  and  consideration  of  all  the  evidence,  you 
can  truthfully  say  that  you  have  an  abiding  conviction  of  the  defend- 
ant's guilt,  such  as  you  would  be  willing  to  act  upon  in  the  more  weighty 
and  important  matters  relating  to  your  own  affairs,  you  have  no  reason- 
ble  doubt," 

As  I  have  before  informed  you,  but  two  counts  remain  in  the  indict- 
ment,— the  second  and  third.  Where  an  indictment  contains  two  counts, 
the  jury  may  convict  under  both,  or  acquit  as  to  both,  or,  they  may  ac- 
quit as  to  one  count  and  convict  as  to  the  other.  If  you  should  find  the 
defendant  guilty  as  charged  in  both  counts,  your  verdict  will  be;  "We, 
the  jury,  find  the  defendant  guilty  as  charged  in  the  second  and  third 
counts  of  the  indictment."  If  you  find  him  not  guilty  as  to  both  counts, 
you  will  simply  say:  "We,  the  jury,  find  the  defendant  not  guilty."  If 
you  find  him  guilty  under  one  count,  and  not  guilty  as  to  the  other, 
you  will  so  say  by  your  verdict,  and  distinguish  under  what  count  he  is 
guilty,  and  what  count  not  guilty.  In  preparing  your  verdict,  remem- 
ber the  instructions  of  the  court  referring  to  your  finding  under  the  third 
count  of  the  indictment,  and  found  on  a  former  page  of  the  charge,  and 
frame  your  verdict  accordiiigly.  It  is  useless,  gentlemen,  for  me  tbjsay 
to  you  that  this  case  is  one  of  great  importance,  both  to  the  government 
and  the  defendant,  and  I  therefore  admonish  you  to  scrutinize,  and 
weigh  with  deliberation,  the  testimony  before  you,  and  a  true  verdict 
render,  according  to  the  law  and  the  evidence. 


Dickinson  v.  Parker  et  aL 

((Hreuit  Court,  E.  D.  New  York.    April  9,  1889.) 

Patents  fob  Inventions— Extent  of  Claim— Infringbment— Atomizers. 

In  letters  patent  No.  '282,090,  July  8, 1888.  to  W.  Eennish,  the  claim  is  for 
the  combiDation  of  a  normally  flat  air  reservoir  bulb  with  the  main  connect- 
ing tube  between  the  pumping  butb  and  vessel  from  which  the  liquid  is  drawn 
in  an  atomizer,  but  the  use  of  such  a  normally  flat  reservoir  bulb  in  a  syr- 
inge is  not  mentioned.  Normally  flat  bulbs  and  elastic  rubber  reservoirs 
which  expanded  with  each  stroke  of  the  pump,  were  old.  Held,  not  infringed 
by  a  syringe  having  a  normally  flat-shaped  reservoir  bulb. 

In  Equity. 

Bill  by  Charles  B.  Dickinson  against  Russell  Parker  and  others,  to  re- 
strain the  infringement  of  letters  patent  No.  282,090, issued  July  3, 1883, 
to  W.  Kennish. 

H.  A.  West,  for  complainant. 

Edwin  H.  Brown,  for  defendants. 

Lacombe,  J.  Kennish,  the  patentee,  under  whom  the  complainant 
claims,  devised  an  improvement,  which  was  no  doubt  as  applicable  to 
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83'ringe8  as  it  was  to  atomizers.  After  he  had,  by  taking  out  his  patent, 
made  public  the  fact  that  the  reservoir  bulb  through  whose  contractile 
action  continuity  of  flow  was  sustained,  might  advantageously  be  made 
of  a  normally  flat  shape  in  an  atomizer,  the  application  of  the  same  form 
to  a  syringe  could  not  be  sustained  as  an  invention.  Kennish,  on  the 
strength  of  his  improvement,  might  perhaps  have  insisted  on  a  claim 
which  should  cover  syringes  as  well  as  atomizers.  He  did  not  do  so, 
however.  He  claimed  the  combination  of  his  "  normally  flat  air  reser- 
voir bulb  "  with  the  main  connecting  tube  between  the  pumping  bulb  and 
the  vessel  from  which  the  liquid  is  drawn  '4n  an  atomizer.''  The  de- 
scription, as  well  as  the  claim,  plainly  points  to  a  combination  of  parts 
in  which  the  flow  is  induced  from  a  liquid  vessel,  placed  beyond  the  air- 
pump,  by  means  of  the  expulsion  of  air  from  the  pump, — an  apparatus 
which  is  known  as  an  atomizer.  It  nowhere  describes  a  combination 
of  parts  in  which  the  liquid  discharged  from  the  orifice  is  itself  carried 
through  the  pump-bulb  and  propelled  by  the  direct  action  of  that  bulb, 
— an  apparatus  which  is  known  as  a  syringe.  Normally  flat  rubber 
bulbs  or  bags  were  old,  though  not  in  combination  with  atomizers. 
Elastic  rubber  reservoirs,  which  expanded  with  each  stroke  of  the  pump, 
and  contracted  on  the  return  stroke,  finding  their  contractile  force  in  a 
returb  to  the  normal  density  of  the  material  of  which  they  were  com- 
posed, had  been  used  in  such  combination.  Kennish 's  invention  was 
therefore  an  exceedingly  narrow  one.  It  finds  its  patentability,  if  at 
all,  solely  in  suggesting  a  useful  combination  of  known  parts,  and 
should  be  strictly  construed.  The  patentee  must  be  confined  to  the  ex- 
press description  which  he  has  given,  to  this  express  claim  which  he 
has  made;  and  any  suggestion  of  further  combinations  which  may  be 
latent  in  the  one  and  not  claimed  in  the  other,  is  a  dedication  of  that 
which  is  not  claimed  to  the  public.  Merrill  v.  YeomanSf  94  U.  S.  568; 
Bridge  Co.  v.  Irwi  a.,  95  U.  S.  274;  MKer  v.  Brass  Co.,  104  U.  S.  350; 
Water  Meter  Co.  v.  Desper,  101  U.  S.  832;  Fay  v.  Oordesman,  109  U.  S. 
420,  3  Sup.  Ct.  Rep.  236;  WhiU  v.  Dwnbar,  119  U.  S.  47,  7  Sup.  Ct. 
Rep.  72;  Weir  v.  Morden,  125  U.  S.  98,  8  Sup.  Ct.  Rep.  869.  As  tho  de- 
fendants  do  not  manufacture  atomizers  at  all,  but  only  use  a  combina- 
tion of  parts,  which,  although  probably  suggested  by  complainant's  pat- 
ent, was  neither  described  nor  claimed  therein,  they  cannot  be  r^anied 
as  infringers.     Usual  decree  for  defendants. 
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Pabkeb  et  ol*  V.  Dickinson. 
{dreuU  Ciwrt,  E.  D.  UTeio  York.    April  9, 1889.) 

1.  Patbntb  for  Inventions— Patentability— Invention— Btbihqm. 

Letters  patent  Ko.  819,987,  June  9. 1885,  to  Russell  Parker  and  others,  are 
void  so  far  as  they  profess  to  protect  the  combination  of  a  reservoir  with  nor- 
mally flat  walls  in  a  syrinee.  such  reservoir,  in  connection  with  an  atomizer, 
havins:  been  described  in  Uie  prior  Eennish  patent. 

flL  Bahb. 

A  syringe  having  a  normally  flat  tube  between  the  pump-bulb  and  discharge 
orifice,  in  place  of  a  non-collapsible  tube  connected  with  a  collapsible  bulb, 
is  more  compact,  and  less  expensive,  produces  a  more  direct  flow,  is  not  so 
liable  to  become  foul,  may  be  more  readily  cleaned,  admits  of  a  more  exact 
administration  of  small  doses,  and  avoids  all  risk  of  the  admixture  of  air  with 
the  injectant.  Syringes  tbus  made  are  rapidlv  supplanting  the  older  forms. 
Flattened  tubing  was  previously  known.  Mela,  that  the  second  claim  of  the 
patent,  which  covers  tae  flattened  tubing  in  such  combination,  is  valid. 

In  Equity. 

Bill  by  Russell  Parker  and  others  against  Charles  B.  Dickinson* 

Edwin  H.  Brown,  for  oomplainants. 

H.  A,  Westj  for  defendant. 

Laoombe,  J.  This  is  a  suit  to  restrain  infringement  of  letters  patent 
No.  319,937,  granted  to  complainants  June  9, 1885,  for  improvement  in 
syringes.  Iliis  opinion  should  be  read  in  connection  with  that  in  Dich- 
%n»(m  V.  Parker  J  anU,  411,  handed  down  to-day.  As  therein  indicated, 
the  combination,  in  an  apparatus  such  as  this,  of  a  reservoir  with  nor- 
mally flat  walls  was  not  within  the  field  of  invention  after  Kennish  had 
taken  out  his  patent.  It  was  suggested  therein,  and  by  his  failure  to 
daim  it  it  was  abandoned  to  the  public.  All  that  there  is  of  the  patent 
sued  upon,  therefore,  is  the  substitution  of  a  collapsible  (normally  flat- 
tened) tube  between  the  pump-bulb  and  the  discharge  oriflce,  in  place 
of  a  non-collapsible  tube,  with  which  is  connected  a  collapsible  bag  or 
bulb.  This  is  a  narrow  combination;  and,  in  view  of  the  fact  that  flat- 
tened tubing  was  known  before,  (though  not,  it  is  true,  in  this  combina- 
tion,) I  should  be  inclined  to  hold  that  complainants  had  merely  devised 
a  non-patentable  change  of  form,  were  it  not  for  the  evidence  of  the  wit- 
nesses in  the  trade.  Besides  being  made  more  compact  and  inexpenpive 
by  the  change,  complainants'  syringe  seems  to  possess  practical  advan- 
tages, when  in  use,  not  possessed  by  those  in  which  the  collapsible  reser- 
voir is  distinct  from  the  outlet  tube.  A  more  direct  flow  is  produced; 
it  is  not  so  liable  to  become  foul;  may  be  more  readily  cleaned;  admits 
of  a  more  exact  administration  of  small  doses;  and  avoids  all  risks  of  the 
admixture  of  air  with  the  injectant.  This  evidence,  in  connection  with 
the  proof  that  the  new  syringes  are  rapidly  supplanting  the  older  forms, 
is  very  persuasive;  and  the  second  daim  of  the  complainants'  patent  must 
be  sustained.  The  exhibits  showing  defendant's  so-called  "Vienna  Syr- 
inges" are  plainly  infringements  of  such  second  claim.  Usual  decree 
for  complainants. 
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Whitman  Saddle  Co.  v.  Smith  et  oZ. 
(Circuit  Court,  D.  Connecticut,    April  6, 1889,) 

1.  Patents  for  Inventions— Design—Patentability— Utility— Saddles. 

Design  letters  patent  No.  10.844.  September  24,  1878,  to  Royal  E.  Whitman, 
describe  a  design  for  saddles  in  which  the  pommel  rises  at  the  fork  to  a  point 
level  or  nearly  level  with  the  raised  and  prolonged  cantle,  and  the  pommel 
on  its  rear  side  falls  nearly  perpendicularly  for  some  inches,  when  it  is  Joined 
by  the  line  forming  the  profile  of  the  seat.  The  saddle  has  a  special  utility 
consisting  in  its  adaptation  to  the  lines  of  the  horse's  back  and  shoulders, 
the  roommess  of  its  seat,  and  in  its  permitting  the  rider's  knees  to  come  in 
close  contact  with  the  horse.  Held,  that  the  design  is  useful,  so  as  to  be  pat- 
entable under  Rev.  St.  §  4929,  authorizing  the  issue  of  a  patent  for  any  new, 
useful,  and  original  shape  or  configuration  of  any  article  of  manufacture. 

2.  Same— Novelty. 

The  military  Jenifer  saddle,  or  the  Jenifer-McClellan  saddle,  had  a  high, 
peaked  cantle,  and  a  high,  prominent  pommel,  and  the  Granger  saddle  had  a 
^cut  back" pommel  and  a  low,  broad  cantle.  Held,  that  though  the  Whitman 
design  had  prominent  features  of  each  of  those  saddles,  and  united  two  halves 
of  old  trees,  it  still  had  patentable  novelty. 
8.  Same — ^Infringement. 

The  photograph  shows  the  point  of  Junction  of  the  rear  side  of  the  pommel 
with  the  profile  of  the  seat  to  be  an  angle,  while  it  is  a  corve  in  the  manu- 
factured articles  of  both  plaintiff  and  defendant.  Defendant's  saddle  being  an 
exact  reproduction  of  that  made  b v  plaintiff,  and  there  being  a  substantial 
sameness  in  the  patented  and  manufactured  designs  as  a  whole,  which  would 
deceive  an  ordinary  purchaser,  held,  that  defendant  infringes. 

In  Equity. 

Bill  by  the  Whitman  Saddle  Company  against  Charles  B.  Smith  and 
others,  to  restrain  the  infringement  of  a  patent. 
Benj,  F.  Thurston,  for  plaintiff*. 
Wm.  Edgar  SimcnidB,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  which  is  based  upon  the  allied 
infringement  of  design  letters  patent  No.  10,844,  dated  September  24, 
1878,  to  Royal  E.  Whitman,  for  a  design  for  saddles.  In  the  patent 
the  inventor  says  that  the  nature  of  his  design  is  fully  illustrated  in  the 
photographic  picture  which  accompanies  the  specification.  He  further 
says  that  the  pommel  rises  at  the  fork  to  a  point  on,  or  nearly  on,  a  hor- 
izontal level  with  the  raised  and  prolonged  cantle,  and  that  t^e  pommel 
on  its  rear  side  falls  nearly  perpendicularly  for  some  inches,  when  it  is 
joined  by  the  line  forming  the  profile  of  the  seat.  He  then  proceeds  to 
carefully  describe,  by  reference  to  the  letters  contained  in  the  picture, 
the  lines  and  curves  of  his  design,  which  description  it  is  useless  to  re- 
produce here,  in  the  absence  of  the  picture,  whose  presence  is  necessary 
to  make  the  description  plain.     The  patentee  then  says: 

"I  am  aware  that  portions  of  the  curves  employed  by  me  have  been  used 
in  the  designing  of  saddles;  but,  when  combined  with  a  longitudinally  slotted 
tree,  the  lines  I  employ  to  give  the  profile  form  a  new  design  for  saddles,  and 
giving  the  general  idea,  in  the  front,  lower,  and  rear  lines,  of  a  sea-fowl  or 
vessel  modeled  upon  tlie  same  curves,  and  by  these  curves  and  lines  giving 
the  impression  of  lightness,  grace,  and  comfort,  that  could  not  as  well  be 
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conveyed  by  any  others,  as  the  impression  of  comfort  is  given  by  the  large 
amount  of  bearing  surface  obtained  without  undue  elevation  above  the  back 
of  the  animal,  combined  with  the  large  seat  for  the  rider,  and  lightness  and 
grace  by  the  small  surface  of  tree  shown  in  vertical  plan,  coupled  with  the 
form  in  which  it  is  presented." 

The  claim  is  for  ''the  design  for  a  riding  saddle,  substantially  as  shown 
and  described."  The  design  is  one  of  especial  gracefulness,  and  is  a 
quickly  recognized,  marked  improvement,  in  the  beauty  of  its  lines  and 
curves,  upon  its  predecessors;  so  much  so,  that  it  is  a  new  shape,  which 
has  a  utility  of  its  own,  consisting  in  the  adaptation  of  the  saddle  to  the 
lines  of  the  horse's  back  and  shoulders,  the  roominess  of  its  seat,  and  its 
ability  to  give  the  rider's  knees  dose  contact  with  the  horse.  Whether 
the  shape  is,  in  all  respects,  superior  to  other  shapes,  is  not  important. 
The  patent  comes  within  the  clause  of  section  4929  of  the  Revised  Stat- 
utes, which  authorizes  the  issuing  a  patent  to  any  person  who,  by  his 
own  industry,  genius,  efforts,  and  expense,  has  invented  and  produced 
''any  new,  useful,  and  original  shape  or  configuration  of  any  article  of 
manufacture."  The  new  and  original  shape  must  also  be  useful,  and  the 
utility  must  be  consequent  upon  the  shape.  It  is  not  necessary,  in  this 
case,  to  define  the  minimum  of  utility  which  is  sufficient,  because  there 
was,  in  this  design,  an  obvious  utility  apart  from  its  beauty.  The  shape 
of  an  article  which  furnishes  added  convenience  to  the  user,  or  which 
makes  the  article  better  adapted,  in  some  respects,  to  the  purposes  for 
which  it  is  used,  can  properly  be  said  to  be  useful,  within  the  meaning 
of  section  4929,  although  the  article  thus  furnished  with  a  new  shape 
could  not  be  the  subject  of  a  functional  patent  for  a  new  or  improved 
manufacture. 

The  J.  S.  Sullivan  Saddle-Tree  Company,  a  corporation  in  the  state 
of  Missouri,  is  the  real  defendant  in  the  case,  and  sold  to  the  nominal 
defendants  sundry  saddle-trees,  which  they  also  sold,  and  which  were 
exact  reproductions  of  the  shape  which  is  being  manufactured  by  the 
plaintiff  under  this  patent.  It  is  said  that  neither  the  shape  made  by 
the  plaintiff  nor  hy  the  actual  defendant  resembled  the  picture  attached 
to  the  specification,  or  followed  the  description  in  the  patent,  and  that 
therefore  there  was  no  infringement.  The  specification  says  that  the 
pommel,  on  its  rear  side,  falls  nearly  perpendicularly  for  some  inches, 
when  it  is  joined  by  the  line  forming  the  profile  of  the  seat;  and  in  the 
picture  the  point  of  junction  is  an  angle,  whereas  in  the  manufactured 
articles  it  is  a  curve.  The  difference  between  the  patented  and  the  man- 
ufactured shapes  is  not  important  enough  to  justify  a  serious  question  in 
regard  to  the  fact  of  infringement.  There  is  a  substantial  sameness  in 
the  two  designs,  as  a  whole,  which  would  deceive  the  eye  of  an  ordinary 
purchaser  of  manufactured  saddles. 

The  question  of  patentable  novelty  is  the  one  upon  which  the  most 
stress  has  been  laid,  and  which  has  been  exhaustively  treated  by  the  de- 
fendants. No  saddle-tree  in  existence  prior  to  1878  has  been  produced 
which  at  all  resembles  the  patented  shape.  The  defendant's  position 
upon  the  question  of  patentability  is  that  the  shapes  of  all  saddles  were 
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altered  by  manufacturers  to  suit  the  requirements  of  purchasers,  and 
that  old  shapes,  if  modified  by  the  rejection  of  existing  features,  and  by 
the  substitution  therefor  of  ottier  features  which  were  known  before  the 
date  of  the  patent,  would  be  the  patented  shape.  This  position  is  most 
strongly  exhibited  in  the  supposed  combination  of  the  Jenifer-McClellan 
and  file  Granger  saddles,  each  of  which  exisited  prior  to  1878.  It  is 
truly  said  that  the  military  Jenifer  or  the  Jenifer-McClellan  saddle-tree 
had  a  high,  peaked  cantle,  and  a  high,  prominent  pommel,  whereas  the 
Granger  tree  had  a  ''cut  back^pom/nel,  and  a  low,  broad  cantle;  and 
the  argument  is  that  the  front  half  of  the  Granger  and  the  rear  half  of 
the  military  Jenifer  made  the  Whitman,  without  the  exercise  of  inven- 
tion. It  is  true,  using  language  broadly,  that  the  Whitman  tree  shows 
prominent  features  of  each  of  these  two  trees,  and  united  two  halves  of 
old  trees,  but  the  inference  that  therefore  the  product  or  result  of  Whit- 
man's study  and  experiment  was  destitute  of  invention,  does  not  follow. 
A  mechanic  may  take  the  1^  of  one  stove,  and  the  cap  of  another,  and 
the  door  of  another,  and  make  a  new  design  which  has  no  element  of 
invention;  but  it  does  not  follow  that  the  result  of  the  thought  of  a  me- 
chanic who  has  fused  together  two  diverse  shapes,  which  were  made 
upon  different  principles,  so  that  new  lines  and  curves,  and  a  harmoni- 
ous and  novel  whole,  are  produced,  which  possesses  a  new  grace,  and 
which  has  a  utility  resultant  from  the  new  shape,  exhibits  no  invention. 
This  was  effected  by  the  patentee,  and  I  entertain  no  doubt  that  the 
shape  which  he  produced  was  entitled  to  a  patent.  Let  there  be  an  in- 
terlocutory decree  for  an  injunction  and  an  accounting. 


PuiXMAK  Palace  Cab  Go*  v.  Waoneb  Palaob  Car  Co.  d  oL. 

(Cfireuii  Court,  IT.  D.  lUinaii.    April  17, 1889.) 

PaTBKTS  fob  lNVBNTI0KS--PATBISrTABILrrT--N0VlBMPY--UTnJTT---0AB-Bu»- 
FBBS. 

The  invention  described  in  letters  patent  No.  878,098,  November  15, 1887,  to 
H.  H.  Sessions,  is  a  frame-shaped  plate  applied  verticaUj  and  transversely  to 
the  end  of  a  railway  car.  The  frame  is  of  about  the  height  of  the  c^,  and  is 
so  fixed  that  It  can  have  no  lateral  motion  except  with  the  lateral  motion  of 
the  body  of  the  car,  and  is  projected  a  short  distance  beyond  the  end  of  the 
car  by  backing  springs.  It  is  claimed  that  when  the  cars  are  coupled  the 
plates  act  as  spring  buffers  in  frictional  contact  under  constantly  opposing 
spring  pressure  between  the  superstructures  of  the  cars,  and  that  part  of  the 
force  of  the  bottom  springs  is  transmitted  along  the  plates  to  their  tops,  and 
that  the  plates  diminish  the  shock  of  a  collision,  and  resist  the  forces  tending 
to  create  oscillation.  Prior  devices  lacked  such  frictional  contact  under  con- 
stantly opposing  spring  pressure,  and  such  transmission  of  force.  The  in- 
vention was  promptly  adopted  by  the  principal  railroad  companies,  and  there 
was  evidence  that  trains  on  wji'ich  it  is  used  suffer  less  from  collision,  and 
that  the  cars  sway  less,  than  in  the  case  of  trains  not  using  it  Held,  that  the 
device  possessed  patentable  novelty  and  utility. 
Same— Sufficiency  of  Specification. 

As  a  skilled  mechanic  could  construct  the  three  forms  of  buffers  described 
from  the  specification  and  drawings,  the  specification  in  that  respect  is  suf- 
ficient, though  bat  one  form  is  shown  in  the  drawings. 
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8.  Samb— Stbbngth  op  Parts. 

The  patentee  was  not  obliged  to  limit  himself  to  top  springs  of  anv  partic- 
ular strength,  bat  it  was  sutficient  that  he  described  springs  powerfal  enough 
to  diminish  shocks  and  f ornish  frictional  resistance  to  counteract  wholly  or 
partly  the  forces  producing  oscillation, 
ii  Bahb— Infbingbmbnt— Mbchaktcal  Chakoe. 

The  substitution  of  an  elliptic  spring  for  a  coiled  spring,  the  patentee  not 
limiting  himself  to  the  latter,  is  merely  a  mechanical  change,  and  is  insuffi- 
cient to  avoid  a  charge  of  infringement. 

In  Equity. 

Suit  by  the  Pullman  Palace  Car  Company  against  the  Wagner  Palace 
Car  Company,  the  Lake  Shore  4  Michigan  Southern  Railway  Company, 
and  others,  to  restrain  the  infringement  of  a  patent. 

Offidd  &  TqwU^  B.  F.  !Z%urdton,  and  Runnda  &  Burry^  for  complainant 

Qeorge  Pay9on  and  Cobum  &  Thacher^  for  defendants. 

Before  Gbesham  and  Blodoett,  JJ. 

Gbesham,  J.  This  suit  was  brought  for  an  injunction  and  damages 
for  infringement  of  letters  patent  No.  373,098,  issued  to  Henry  How- 
ard Sessions,  on  November  16,  1887,  for  a  "new  and  useful  improve- 
ment in  the  construction  of  railroad  cars,"  and  assigned  by  him,  before 
issue,  to  the  complainant.  The  improvement  is  thus  described  in  the 
specifications: 

''The  invention  hereinafter  particularly  desorilied  is  embodied  in  the  appli- 
cation to  the  individual  cars,  which*  when  coupled,  will  compose  a  train,  of  a 
frame^haped  plate  arranged  in  a  vertical  plane  parallel  with  a  vertical  trans- 
verse frame  passing  through  the  car  body,  and  projecting,  by  means  of  back- 
ing springs,  for  a  short  distance  beyond  the  end  of  the  car.  The  height  of 
said  frame-plate,  for  the  best  results,  should  be  substantially  that  of  the  height 
of  the  car  to  which  it  is  attached,  and  the  same  should  be  so  shaped  as  to  al- 
low free  communication  between  the  ends  of  adjacent  cars  for  the  passage  of 
persons  through  such  frame  plates.  The  purpose  of  the  improvement  is  two. 
fold:  First,  to  diminish  the  racking  effect  upon  a  car  body,  due  to  its  mo- 
mentum when  it  is  suddenly  brought  from  a  state  of  motion  to  a  state  of  rest 
from  any  cause,  as  well  as  the  same  injurious  consequences  when  a  car  is  sud- 
denly started  from  a  state  of  rest;  and,  seooncUyf  to  diminish  the  tendency  to 
a  swaying  or  oscillating  movement,  which  is  developed  whenever  a  train  is 
running  at  hish  speed  upon  an  ordinary  railroad  track.  The  end  to  be  ac- 
complished is  to  cause  the  frame  plates  to  act  as  spring  buffers  whenever  cars 
are  being  coupled,  or  whenever  a  train  is  suddenly  checked  or  started,  and 
also  to  act  as  frictional  resistance  plates  to  oppose  or  counteract  the  influences 
which  tend  to  induce  a  swaying  or  oscillating  movement  in  the  several  cars 
of  a  train.  In  place  of  the  arrangement  of  springs  shown  to  exert  pressure 
upon  the  frame  plate,  it  is  obvious  that  any  other  can  be  substituted  which 
will  meet  the  requirements  of  necessity  or  convenience,  according  to  the  judg- 
ment or  choice  of  the  constructor.  *  ♦  ♦  To  employ  this  improvement  it 
is  not  necessary  that  the  ordinary  spring  buffers  in  use  should  be  dispensed 
with.  In  my  judgment  it  would  be  well  to  retain  such  appliances  to  diminish 
the  effect  of  shocks.  By  my  improvement  the  body  of  the  car  is  stayed  against 
the  racking  effect  of  such  shocks  by  the  yielding  frame-plate  buffer,  which  is 
applied  not  merely  in  the  line  of  horizontal  planes  of  the  platforms,  but  also 
in  the  lines  of  vertical  planes  extending  substantially  to  the  top  of  the  super- 
structure,  whereby  the  duration  of  the  life  of  the  car  is  greatly  promoted. 
v.38F.no.6— 27 
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•  ♦  *  The  front  ends  of  the  upper  set  of  backing  springs  take  their  bear- 
ings  at  the  two  upper  corners,  respectively,  of  the  frame-plate,  or,  as  shown 
in  the  drawings,  against  shoulders  on  the  bars,  c,  c',  which  bars  are  Jointed  to 
the  frame  plate  at  v^  The  rear  ends  of  the  springs  abut  against  the  ends  of 
the  keepers,  k,  k\  and  through  the  eyes  of  these  keepers  the  bars,  c,  c^,  can 
slide.  These  keepers  are  shown  in  the  drawings  as  bolted  to  the  sides  of  the 
vestibule  extension  of  the  car  body,  and  the  coiled  springs,  t,  t^  are,  for  con- 
venience, wound  around  the  rods  or  bars,  c,  c'  In  case  there  should  be  no 
vestibule  extension  of  the  car  body,  the  keepers  may  be  attached  in  any  con- 
venient way  to  the  main  body  of  the  car,  so  as  to  furnish  resisting  abutments 
for  the  pressure  springs,  and  guides  for  the  rods  connecting  with  the  frame- 
plate.  The  spring  pressure  to  act  against  the  lower  portion  of  the  frame- 
plates  is  obtained,  as  exhibited  in  the  drawings,  from  the  coiled  spring,  m, 
which  takes  a  bearing  at  one  end  against  the  spiid  frame- work  of  the  car,  and 
at  the  other  end  against  a  cross-head  beneath  the  entrance  platform  car, 
which  cross-head,  by  means  of  the  rigid  links,  s,  s',  is  connected  with  the 
threshold  of  the  frame-plate,  a,  the  said  Jinks  or  bars  «,  «^  being  knuckle- 
jointed  to  the  threshold-plate,  o." 

The  two  claims,  both  of  which  it  is  alleged  are  infringed,  read: 
"(1)  The  combination  with  the  end  of  a  railway  car  of  a  frame-plate  or 
equivalent  series  of  buffers  backed  by  springs,  arranged  with  its  face  in  a 
vertical  plane,  and  normally  projecting  beyond  the  end  of  the  car,  whereby, 
upon  the  coupling  of  two  cars,  a  spring  buffer  will  be  Interposed  between  the 
superstructures  of  such  adjacent  cars  above  their  platforms,  arid  also  frictional 
surfaces  under  opposing  spring  pressures  to  prevent  the  racking  of  the  car 
frames  upon  sudden  stoppages  and  to  oppose  the  tendency  of  the  cars  to  sway 
laterally  when  in  motion,  substantially  as  hereinbefore  set  forth.  (2)  The 
combination  of  a  spring  buffer  or  friction  plate  with  the  ends  of  the  adjacent 
cars  of  a  train,  said  buffers  being  located  on  the  ends  of  the  superstructures 
of  the  cars,  respectively,  and  substantially  at  the  tops  of  the  same,  and  so  ar- 
ranged that  when  the  two  cars  are  coupled  the  faces  of  the  buffers  will  bear 
against  each  other  in  contact  under  pressure,  substantially  as  and  for  the  pur- 
poses specified. " 

It  is  claimed  that  by  attaching  the  Sessions  organization  rigidly  to  the 
car  bodies,  so  that  the  frame-plates  have  no  capacity  to  move  sidewise 
independently  of  the  movement  of  the  cars,  the  frame-plates  act  as  spring 
buffers  in  frictional  contact  under  constantly  opposing  spring  pressure  be- 
tween the  superstructures  of  the  cara,  and  that,  thus  combined  with  the  ends 
of  the  cars,  and  acting  in  co-operation  with  the  platform  springs,  the  buffer- 
iplates  are  far  more  effective  in  dissipating  the  force  of  shocks  in  collisions, 
and  in  resisting  the  forces  which  tend  to  create  oscillation,  than  if  they 
were  in  close  proximity,  or  even  in  frictional  contact,  but  not  under  such 
pressure.  It  is  not  claimed  that  the  improvement  possesses  the  merit  of 
entirely  overcoming  the  tendency  to  oscillation  in  cars  in  motion.  All 
that  is  claimed  for  it  is  the  power  to  dissipate  the  force  of  shocks,  and  to 
resist  and  overcome  tUe  swaying  tendency  to  an  appreciable  and  useful 
d^ree,  as  compared  with  anything  previously  known  in  the  art.  The 
unevenness  and  curvatures  in  tracks  cause  cars  in  motion  to  vibrate,  and 
it  is  claimed  that  the  Sessions  device  possesses  special  merit,  as  com- 
pared with  previous  devices  of  the  same  character,  in  its  ability  to  coun- 
teract the  first  impulses  to  these  oscillatory  movements.  "It  is  common 
experience,"  says  the  specification,  "that  when  a  train  of  drawing-room  or 
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sleeping-cars  is  traveling  at  high  speed  there  is  induced  in  each  car  a  tend- 
€?ncy  to  sway  or  oscillate  laterally.  The  force  which  induces  this  tend- 
ency may  be  relatively  a  slight  matter;  but  its  continued  repetition  results 
in  an  aggregation  of  impulses  which  accelerate  the  oscillations  and  cause 
unpleasant  effects  upon  the  passengers  especially  when  the  road-bed  has 
reverse  curves,  even  of  great  radius.  Especially  is  this  experienced  in 
trains  of  sleeping-cars  which  are  provided  with  upper  sleeping  berths, 
constituting,  when  occupied,  a  weight  elevated  high  above  the  center  of 
gravity  The  effect  of  my  improvement  is  to  provide  a  resistance  to  this 
tendency  to  oscillation  by  checking  the  same  at  the  outset  before  the  im- 
pulses which  produce  it  have  accumulated.  The  surfaces  of  the  spring- 
backed  frame-plates  in  contact  are  capable  of  resisting  all  ordinary  im- 
pulses to  oscillation  induced  by  the  movement  of  the  train.  Moreover, 
as  the  cars  of  a  train  do  not  generally  sway  in  unison,  but  oscillate  ac- 
cording to  the  effect  of  particular  accidents  or  influences,  the  effect  of 
combining  the  cars  of  a  train  by  the  aid  of  frictional  surfaces  in  contact 
under  considerable  pressure,  such  as  I  have  shown,  is  to  dissipate  all  the 
lateral  movements  of  each  car  throughout  all  the  other  cars  so  connected, 
and  thus  give  steadiness  to  the  whole  train."  The  value  of  the  Sessions 
device  as  a  means  of  making  collisions  less  injurious,  and  of  diminishing 
the  oscillation  of  cars  in  motion,  and  thereby  pronioting  the  safety  and 
convenience  of  the  traveling  public,  is  abundantly  established  by  the  evi^ 
dence  in  the  record.  Its  prompt  adoption  by  the  leading  railroads  of 
the  country,  especially  the  Baltimore  &  Ohio;  with  its  numerous  sharp 
curves,  attests  its  merits,  and  the  large  number  of  intelligent  witnesses, 
many  of  them  disinterested,  who  have  testified  from  experience  and 
observation  of  its  steadying  effect,  leave  no  room  for  doubt  upon  this 
branch  of  the  case.  Persons,  traveling  on  cars  equipped  with  the  im- 
provement, are  less  affected  by  swaying  movements  than  when  traveling 
on  cars  not  so  equipped.  Persons  troubled  with  nausea  experience  less 
discomfort  on  trains  operated  with  the  improvement  attached  than  when 
traveling  on  cars  not  so  operated.  Persons  occupying  upper  berths  of 
cars  operated  with  the  improvement  attached  experience  less  discomfort 
than  previously,  and  trains  operated  with  the  improvement  have  sus- 
tained less  injury  in  collision  than  trains  colliding  without  it.  These 
results  are  attributable  to  the  Sessions  device.  On  the  evidence  they 
can  be  accounted  for  in  no  other  way. 

Before  discussing  the  patents,  machines,  and  publications,  which  are 
relied  on  as  anticipations  of  the  Sessions  improvement,  we  will  briefly  ad-" 
vert  to  the  marked  difference  between  English  and  American  railway  cars, 
American  cars  of  the  Pullman  and  Wagner  class  are  from  50  to  80  feet 
long,  10  feet  or  more  high,  and  rest  at  either  end  upon  six  and  eight 
wheel  trucks.  The  cars  and  trucks  are  connected  by  means  of  swiveling 
joints,  to  allow  the  cars  to  keep  the  track,  and  turn  curves.  The  floors  or 
platforms  rest  upon  the  trucks;  and  the  cars,  which  are  heavy,  are  necessa- 
rily strongly  braced  and  trussed  to  stand  the  severe  strain  to  which  they 
are  subjected.  English  cars  are  about  one-third  the  length  and  two- 
thirds  the  height  of  American  cars.     They  are  mounted  on  two  axles  in 
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rigid  down-hangings,  secured  to  the  sills  of  the  platforms,  so  as  to  admit 
of  a  vertical  spring  movement.  They  have  no  swiveling  attachment  or 
movement,  for  the  easy  turning  of  curves,  and  the  car  bodies  are  neces- 
sarily short, — so  short  as  to  be  within  the  unit  of  each  curve  they  travel, 
otherwise  they  would  leave  the  track.  Owing  to  their  comparative  great 
length  and  height,  our  American  cars,  in  motion,  have  a  stronger  tend- 
ency to  sway  than  English  cars.  If  it  were  possible  to  operate  Amer- 
ican cars  with  platform  buffers  three  or  four  feet  from  the  center  of  oscil- 
lation, as  in  England,  there  would  be  less  necessity  for  the  Sessions  de- 
vice, or  indeed,  for  elevated  buffers  of  any  kind.  As  to  the  platform 
buffers  described  in  the  English  and  American  patents  found  in  the  de- 
fendants' record,  it  is  sufficient  to  say  that  in  construction  and  mode  of 
operation  they  are  unlike  the  Sessions  frame-plates  in  frictional  contact 
under  constantly  opposing  spring  pressure  interposed  between  the  super- 
structures of  the  car  bodies,  and  so  attached  to  them  that  part  of  the  force 
of  the  bottom  or  platform  springs  is  transmitted  along  the  frame-plates  to 
their  tops.  While  the  Miller  coupler  and  buffer,  with  its  single  ciantnd 
pair  of  coupling  faces,  and  the  Janney  coupler  and  buffers,  with  their  faces 
26  inches  apart,  were  great  improvements  on  previous  means  of  coup- 
ling American  cars,  they  lacked  the  essential  elements  or  features  which 
characterize  the  Sessions  organization.  The  Ec^lish  patent  granted  to 
Symons  in  1847  describes  buffers  attached  to  the  ends  of  cars  at  or  near 
the  top  as  distinguished  from  platform  buffers,  or  buffers  lower  down 
on  the  car  ends,  so  that  in  case  of  shocks  or  collisions  the  top  buffers 
may  come  in  contact  and  press  upon  each  other,  and  thereby  prevent  the 
force  of  the  lower  buffers  from  causing  the  cars  to  rise  and  fall  ui>on  or 
override  each  other.  The  idea  of  these  top  buffers  being  in  contact  un- 
der spring  pressure  to  prevent  or  diminish  oscillation,  is  nowhere  sug- 
gested in  the  specifications.  It  is  only  in  case  of  collisions  and  sudden 
concussions  that  they  are  forced  into  contact.  In  order  to  steady  the 
car  bodies,  and  prevent  them  from  swaying  under  ordinary  conditions, 
the  faces  of  these  elevated  buffers  should  be  in  frictional  contact,  which 
is  not  the  case.  It  is  true,  the  patent  speaks  of  a  means  of  diminishing 
oscillation,  but  it  is  in  connection  with  an  improvement  for  the  purpose 
of  traction  or  propulsion.  In  explaining  the  advantage  of  connecting  the 
carriages  for  tmction  at  two  points  instead  of  one,  as  was  then  usual,  the 
specifications  say: 

**It  is  obvious  that  when  carriages  in  a  trafn  moving  at  high  velocity  are 
attached  to  each  other  only  at  one  point  in  th6  center,  as  at  present  is  the 
practice,  they  must  have  a  separate  tendency  (especially  the  last  carriages)  to 
oscillate  or  rock  from  rail  to  rail  if  the  slightest  obstacle  be  presented  on  the 
rail  to  either  of  the  wheels  on  the  side  of  the  flange.  It  is  also  obvious  that, 
if  the  carritiges  are  attached  at  two  points,  as  above  provided  for,  the  tendency 
to  oscillate  would  be  counteracted,  if  not  obviated  entirely." 

The  top  buffers  described  in  this  patent  are  shown  in  sections  of 
spheres,  for  which  reason,  as  well  as  others  already  mentioned,  they  are 
not  capable  of  diminishing  oscillation.  The  English  patent  granted  to 
Dyer  in  1864  shows  elevated  buffers,  intended  ^<to  alter  or  diange  the 
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line  of  concussion,  in  order  to  lessen  the  tendency  of  the  carriages  to 
overturn,  or  rise  on  end,  in  the  event  of  collision."  These  buffers,  like 
the  Symons  top  buffers,  are  not  in  contact  under  ordinary  conditions, 
and,  in  view  of  the  o£Sce  which  they  are  expected  to  perform,  it  is  not 
necessary  that  they  should  be.  It  is  only  in  case  of  collisions,  or  vio- 
lent, sudden  shocks,  that  they  are  brought  into  play.  The  means  de- 
signed to  prevent  oscillation  are  thus  described: 

'*!  propose  to  place  the  wheels  at  the  sides  of  the  carriages,  to  bring  the 
center  of  gravity  within  or  between  the  wheels,  and  thus  prevent  oscillation, 
and  give  increased  steadiness  and  security  to  the  carriage.  I  propose  to 
make  the  wheels  revolve  on  their  axles,  instead  of  being  fixtures  thereto,  so 
as  to  prevent  the  danger  attendant  on  traveling  round  curves,  and  also  to 
lessen  the  injurious  results  of  oscillation  upon  the  nervous  systeni  of  passen- 
gers. I  also  propose  to  increase  the  diameter  of  the  wheels  to  about  five 
feet,  or  about  equal  to  the  base  or  breadth  of  the  carriage,  or  less,  as  may  be 
required,  to  resist  the  overhanging  weight  and  tendency  to  overturn,  and 
to  give  greater  steadiness  to  the  motion  of  the  carriage  generally." 

If  the  elevated  buffers  were  intended  to  be  in  contact  as  a  means  of 
preventing  oscillation,  and  if  they  are  in  fa/ot  so  shown  in  the  patent 
and  drawings,  why  did  the  patentee  describe  other  and  different  means 
for  that  purpose  without  mentioning  the  elevated  buffers  in  the  same 
connection?  But,  treating  thorn  as  in  contact,  they  are  not  under  such 
spring  pressure  as  to  produce  friction  which  will  resist  the  tendency  of 
cars  to  sway  to  any  appreciable  extent,  as  the  Sessions  buffers  do*  The 
English  Garvey  patent  of  1852  is  "for  more  effectually  dissipating  the 
shock  of  collision  in  railway  trains,  reducing  the  surface  exposed  to  at- 
mospheric resistance,  and  diminishing  oscillation."  The  means  em< 
ployed  by  the  patentee  for  accomplishing  the  lastruamed  purpose  are 
described  in  the  speciiScations  to  be  shields  or  frames  attached  to  and 
covering  the  end  of  the  cars,  which  frames  are  supported  on  the  ends 
of  four  iron  rods,  attached  rigidly  to  the  car  body,  at  or  near  its  four 
comers.  The  shields  are  attached  to  the  ends  of  the  rods  by  means  of 
volute  springs.  They  are  light,  and  covered  with  felt,  and  are  forced 
into  dose  contact  when  the  cars  are  screwed  t(^ether  into  a  train  by 
means  of  draw-links.  The  shields  are  capable,  however,  of  moving  ver- 
tically or  "laterally,  independently  of  the  rods''  which  support  them, 
and  they  would  therefore  be  worthless  as  a  means  of  resisting  the  tend- 
ency of  American  cars  to  oscillate.  Whatever  merit  this  device  has  in 
diminishing  lateral  movements  of  cars  consists  in  the  pressure  of  the 
volute  springs.  In  speaking  of  the  action  of  these  shields,  the  specifi- 
cations say: 

''As  these  surfaces  are  covered  with  thick  and  strong  felt,  they  cohere  suf- 
ficiently to  prevent  them  from  sliding  over  each  other,  whilst  the  shields, 
possessing  a  universal  mobility,  will  remain  in  close  contact  with  each  other, 
whatever  may  be  the  position  of  the  carriages,  whether  they  are  turning  a 
curve,  or  passing  over  a  rise,  or  running  on  a  line." 

Although  this  device  may  somewhat  diminish  oscillation,  not  by 
the  friction  of  the  shields  in  contact,  but  by  the  force  of  the  volute 
fiprings,  it  is  different  in  principle  from  the  means  employed  by  See- 
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sions  for  accomplishing  the  same  purpose,  namely,  frictional  resistance  i 

afforded  by  two  vertical  frame-plates  in  contact  under  constant  opposing  | 

spring  pressure  capable  of  moving  on  each  other,  and  yet  resisting  the  | 

tendency  to  move,  and  so  attached  to  the  car  bodies  that  the  force  of  the 
platform  buffers  is  effectively  transmitted  along  the  plates,  even  to  their 
tops.  The  Waller  provisional  specification  of  1871  is  relied  on  as  a 
publication.  The  means  employed,  "by  which,  in  case  of  a  collision 
taking  place,  or  a  tire  being  broken,  the  injury  to  passengers  is  greatly 
diminished',"  are  as  follows:  The  entire  ends  of  the  cars  are  covered 
with  a  sheet  of  rubber  one  inch  thick,  which,  in  turn,  is  covered  with  i 

sheet-iron  three-eighths  of  an  inch  thick,  upon  which  fourteen,  or  more, 
rubber  sockets,  each  one  foot  square  and  one  inch  thick,  are  placed  to 
receive  an  equal  number  of  spiral  flat  springs,  two  feet  long  when  not 
compressed  India-rubber  sockets  cover  the  outer  ends  of  these  springs, 
which  sockets  are  covered  with  sheet-iron  plat^,  tied  together  by  flat 
strips  of  metal.  Over  all  this  is  placed  another  sheet  of  India-rubber, 
half  an  inch  thick.  "The  carriages,"  say  the  specifications,  "constructed 
in  this  way,  when  coupled,  touch  one  another  on  a  surface  of  not  less 
than  30  square  feet,  the  springs  being  then  reduced  to  one  foot  nine 
inches  in  length,  and  the  whole  train  becomes  a  solid  and  flexible  mass,  ! 

so  that  it  is  impossible  for  one  buffer  not  to  act  upon  another.     It  will  I 

be  remarked  that  I  never  have  two  ordinary  surfaces  touching  each    .  ' 

other,  which  is  an. important  feature."    There  is  a  wide  difference  in  I 

organization  and  mode  of  operation  between  this  mass  of  compressed 
rubber  and  springs  attached  to  the  ends  of  railway  cars,  and  the  Ses-  I 

sions  device,  as  already  explained.  The  English  patent  of  1845  to  Fuller 
describes  elastic  cushions,  or  leather  or  rubber  sacks  filled  with  wool,  or 
other  flexible  material,  and  interposed  between  the  ends  of  cars,  so  that 
in  case  of  collision,  the  cushions  may  diminish  the  effect  of  the  concus-. 
sion.  The  cushions  are  made  on  strong  wooden,  or  metal,  frames  at- 
tached vertically  to  tlie  ends  of  the  cars,  and  backed  by  strong  springs 
on  sliding  rods  attached  to  the  cars  at  the  top  and  bottom  by  long  iron 
sockets.  These  cushions,  which  act  as  buffers,  are  intended  to  be  used 
with  or  without  the  ordinary  buffers.  If  these  cushion  buffers  are  shown 
in  contact,  under  ordinary  conditions,  they  do  not  operate  as  frictional 
surfaces,  like  the  Sessions  frame-plat^.  The  principle  upon  which  the 
two  organizations  act  is  not  the  same.     The  English  Bessemer  patent  of  | 

1847  is,  in  part,  for  a  hood-like  organization  to  close  the  open  space  be-  i 

tween  the  ends  of  cars  in  a  train,  and  thereby  avoid  the  resistance  of  at-  | 

mospheric  pressure  when  the  cars  are  running  at  a  high  rate  of  speed. 
The  hood  is  described  as  similar  to  the  hood  of  the  ordinary  road  car- 
riage. The  frame-plate  or  bow  is  pivoted  at  the  bottom  to  the  buffers, 
moves  with  them,  and  is  forced  out  at  the  top  by  a  spring.  The  de- 
vice is  somewhat  difficult  to  understand,  but  it  is  so  constructed  and 
provided  with  hinges,  springs,  pins,  rods,  cranks,  and  levers  as  to  be 
capable  of  being  expanded  and  folded  back.  In  one  form  it  is  described 
as  attached  to  a  wooden  structure  built  out  from  the  car  equal  to  half 
the  space  between  the  cars  in  a  train.     Frictional  resistance,  as  a  means 
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of  opposing  the  tendency  of  the  car  bodies  to  sway,  was  not  contemplated 
by  Bessemer,  and  his  device,  which  never  went  into  practical  use,  so 
far  as  the  evidence  shows,  is  not  capable  of  preventing  lateral  movements 
of  the  cars.  His  aim  was  to  inclose  the  space  between  the  ends  of  the 
cars  in  a  train  with  a  hood,  so  constructed  that  it  would  adjust  itself 
to  the  movement  of  the  cars  and  keep  the  space  inclosed,  and  thereby 
prevent  the  pressure  of  the  atmosphere  from  impeding  the  progress  of 
trains.  In  mode  of  operation  it  is  unlike  the  Sessions  improvement. 
The  patent  granted  by  the  United  States  in  1852  to  Smith  was  for  ad- 
justable flexible  hoods  so  constructed  and  attached  to  the  ends  of  cars 
as  ^^  to  afford  ready  and  convenient  means  of  passage  from  one  car  to 
the  other  Without  danger  to  pefesengers."  Inste:  1  of  using  a  single  frame, 
or  carriage  bow,  as  Bessemer  does,  Smith  uses  several,  which  he  unites 
by  cloth,  or  other  thin  material.  His  hoods,  which  were  composed  of 
flexible  strong  material,  are  supported  and  held  in  position  by  light 
ribs  or  frame  pieces.  His  forward,  or  front  bows,  come  together  to  pre- 
vent the  entrance  of  cinders  and  dust,  and  they  are  covered  with  pack- 
ing. It  is  plain  that  the  faces  of  these  bows  or  plates,  thus  brought 
into  contact,  are  not  intended  to  counteract  or  diminish  the  lateral 
movement  of  cars.  Frictional  resistance  to  the  tendency  of  cars  to  sway 
is  not  contemplated.  In  speaking  of  the  action  of  the  hoods  and  their 
ends  the  specifications  say: 

"They  can  freely  slide  against  each  other  and  accommodate  themselves  to 
the  vibrations  or  rocldngs  of  the  car,  and  that  in  a  perfectly  independent 
manner,  and  need  no  ether  fastenings.  One  end  of  ;the  Iiood  is  permanently 
secured  to  the  end  of  a  car,  while  the  other  end  is  free  to  move  in  all  direcr 
tions." 

It  is  undoubtedly  true  that  in  some  of  its  elements  the  Smith  hood  is 
like  the  Sessions  organization.  Smith's  patent  describes  bows  or  frames 
in  contact  between  the  superstructures  of  cars  under  spring  pressure,  but 
they  are  free  to  move  in  all  directions,  and  do  not  therefore  resist  the 
tendency  of  the  car  bodies  to  sway.  The  English  patent  granted  to  Rock 
'  Chidley  in  1865,  like  the  Smith  and  other  patents  of  the  same  class,  is 
for  a  means  of  inclosing  the  space  between  the  ends  of  cars  in  a  train. 
A  single  hood  is  attached  to  the  end  of  a  car,  and  its  construction  is  such 
that  it  is  capable  of  being  extended  or  expanded  so  as  to  reach  the  end 
of  the  adjacent  car.  The  frame-plate  is  attached  rigidly  to  the  car  and 
supported  upon  heavy  iron  rods,  and  the  hood  is  extended  by  spiral 
springs  which  force  the  frame  platen  into  contact  with  the  adjacent  car. 
"Above  the  platform,"  says  the  specification,  "I  provide  a  sliding  frame, 
over  which  is  stretched  a  hood  or  covering  of  water  proof  material.  This 
frame  is  kept  expanded  by  springs,  but  when  pressure  is  applied  to  it, 
by  the  ends  of  adjoining  carriages  approaching  each  other,  it  will  par* 
tially  coUapse,  like  a  carriage  hood,  and  still  afford  protection  from  the 
weather."  Chidley 's  hood,  as  it  is  described  in  the  patent,  is  so  con- 
structed and  attached  to  cars  that,  ''when  a  number  are  brought  together 
they  will  form  a  saloon,  the  whole  length  of  the  train,  and  thus  afibrd 
easy  communication  throughout  the  whole  length'  of  the  train  and  afibrd 
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the  passengers  protection  from  the  weather."  His  organization  is  pro- 
vided with  springs  strong  enough  to  expand  the  hood  and  cause  its  &ce, 
or  frame,  to  bear  against  the  end  of  the  adjacent  car.  The  idea  of  di- 
minishing oscillation  in  this  way  never  occurred  to  Chidley,  and  it  is 
plain  that  his  device  is  useless  for  that  purpose.  He  had  in  mind  and 
described  a  flexible  hood|  composed  of  doth,  leather,  or  rubber,  sup- 
ported by  &  frame  capable  of  collapsing  in  order  that  the  device  should 
yield  freely  to  the  movement  of  trains.  It  is  urged  that  this  patent  shows 
a  spring  strong  jnough  to  keep  the  frame*plate  in  contact  with  the  end 
of  the  adjacent  car,  and  if  these  springs  are  not  as  strong  as  the  Sessions 
springs,  the  difference  is  one  of  degree  only.  It  is  not  material,  in  the 
operation  of  this  device,  that  the  face-plate  be  kept  in  firictional  contact 
with  the  car  end;  and,  if  it  is  shown  in  contact,  it  is  by  no  means  dear 
that  oscillation  can  be  thereby  diminished.  The  patent  does  not  show 
two  frame-plates  in  frictional  contact  under  opposing  spring  pressure,  and 
the  difference  between  the  Ghidley  and  the  Sessions  device  is  not  in  de- 
gree, but  in  kind.  Previous  to  1878,  the  Chicago,  Burlington  &  Quincy 
Bailroad  Company  attached  to  the  ends  of  its  cars,  or  some  of  them,  can- 
opy covers  to  prevent  cinders  from  the  locomotives  foiling  upon  the  car 
platforms.  None  of  these  attachments  have  been  used  since  the  last- 
named  date,  when  they  appear  to  have  been  discarded  as  useless.  The 
defendants  insist  that  these  hoods  operated  as  spring  buffers,  and  fully 
anticipated  the  Sessions  patent.  Four  inch  iron  rods,  inclosed  by  springs, 
were  attached  rigidly  at  the  tops  of  the  car  bodies.  Two  of  the  rods  sup- 
ported half  of  the  canopy  frame,  or  board,  which  was  one  inch  or  more 
thick,  &ced  with  sheet  or  thin  iron,  and  hinged  in  the  middle.  The 
frame-work  was  forced  out  by  the  springs,  and  when  the  cars  were  coup- 
led the  springs  were  compressed  and  the  faces  of  the  boards,  or  ends  of 
the  hood-frames,  were  brought  into  contact.  This  rude  device  was  not 
capable  of  diminishing  osciUation. 

It  is  also  insisted  that  the  Sessions  patent  is  void  for  want  of  a  definite 
or  accurate  specification;  that  it  daims  three  different  forms  of  buffers, 
and  shows  but  one  in  the  drawings,  and  that  the  strength  of  the  top 
springs  is  nowhere  stated.  Treating  the  drawings  as  part  of  the  specifica- 
tions, the  first  claim  covers  two  forms  of  buffers,  the  frnme-plates  used 
by  both  the  plaintiff  and  the  defendants,  and  their  equivalent  series  of 
buffers,  and  the  second  claim  covers  buffers  under  similar  pressure,  lo- 
cated at  the  top  or  ends  of  the  cars.  A  skilled  mechanic,  with  the  draw- 
ings and  specifications  before  him,  would  have  no  trouble  in  understand- 
ing how  to  make  the  buffers  covered  by  the  two  daims,  and  Sessions  was 
not  obliged  to  limit  himself  to  top  springs  of  any  particular  strength. 
He  described  springs  powerful  enough  to  accomplish  a  result,  namdy, 
springs  of  sufficient  strength  to  diminish  the  force  of  shocks,  and  furnish 
frictional  resistance  to  counteract  in  whole  or  in  part  the  forces  which 
produce  vibration  or  oscillation  of  the  car-bodies. 

It  is  further  insisted  by  the  defendants  that  they  do  not  infringe,  be- 
cause they  use  an  dliptic  spring  to  force  out  the  upper  ends  of  the  buffer- 
plates,  instead  of  the 'coiled  springs  described  in  the  Sessions  patent. 
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Sessions  did  not  limit  bis  invention  to  the  use  of  coiled  springs,  and  the 
use  of  the  elliptic  spring  was  contemplated  by  the  patent.  In  all  other 
respects,  the  defendants'  device  corresponds  exactly  with  the  patented 
device,  and  the  substitution  of  an  elliptic  spring  for  a  coUed  one  was 
purely  a  mechanical  change.  Agaui,  the  defendants'  counsel  insist  that 
friction  does  not  depend  at  all  upon  the  extent  of  surface,  but  solely 
upon  the  force  with  which  the  surfaces  are  compressed,  and  that,  there- 
fore, the  frictional  resistance  of  the  Sessicms  irame*plates  in  contact  is  pre- 
cisely what  it  would  be  if  the  surfaces  were  laiger  or  smaller  under  the 
same  degree  of  pressure.  While  that  may  be  true,  and  doubtless  is, 
when  the  surfaces  in  contact  are  perfectly  smooth,  it  is  equally  true  that 
in  proportion  as  the  surfaces  are  roughened,  the  frictional  resistance  in- 
creases. It  may  be  admitted  that,  if  the  buffer  spring-plates  were  not 
forced  together  at  the  top  as  shown  in  the  patent,  the  platform  springs 
would  exert  little,  if  any,  influence  at  the  upper  end  of  the  frame-plates. 
With  the  buffer-plates  rigidly  attached  to  the  top  ends  of  the  cars,  and 
held  in  a  substantially  verticiol  line,  without  capacity  to  move  sidewise 
independently  of  the  car  bodies,  the  pressure  of  the  platform  springs 
against  the  foot  of  the  plates  must  necessarily  be  transmitted,  to  a  greater 
or  lees  degree,  along  the  plates  to  their  very  top.  If  it  were  not  so,  the 
Sessions  device  would,  indeed,  be  a  worthless  incumbrance,  and  the 
defendants  would  have  abandoned  it  as  promptly  as  they  adopted  it 
without  right.  In  this  respect  the  Sessions  organization  differs  from  all 
prior  buflBng  devices.  The  record  fails  to  show  elevated  spring  buffers, 
or  frame-plates,  co-operating  with  platform  buffer-springs,  prior  to  the 
Sessions  invention.  It  required  more  than  mere  mechanical  skill  to  see 
that  the  pressure  of  the  platform  buffer-springs  could  be  made  effective 
in  vertical  lines  between  the  superstructures  of  the  cars,  as  well  as  in  the 
longitudinal  lines  of  the  platforms.  Sessions  discovered  a  means  whereby 
our  long,  high,  American  cars  might  be  made  to  run  as  steadily  as  the 
low,  short,  English  cars,  and  the  fact  that  for  years  his  now  simple  de- 
vice occurred  to  none  of  our  many  car  builders  is  a  circumstance  strongly- 
favoring  the  claim  that  his  invention  possesses  novelty.  If  his  device, 
or  anything  operating  like  it,  and  capable  of  producing  the  same  useful 
results,  was  known  in  the  prior  art,  it  is  remarkable  that  its  practical 
utility  was  not  sooner  recognized  and  understood.  All  prior  buffing 
structures  lacked  what  was  necessary  to  give  them  the  effective  force  that 
the  Sessions  elevated  spring  buffer-plates  are  capable  of  exerting.  We 
have  already  seen  that  the  value  of  the  Sessions  improvement  as  a  means 
of  diminishing  the  force  of  shocks  and  counteracting  the  tendency  of  cars 
to  sway  when  in  motion  was  promptly  recognized  by  the  principal  rail- 
roads of  the  country,  and,  while  utility  is  not  conclusive  proof  of  inven- 
tion, it  is  strongly  suggestive  of  it.  Owing  to  the  differences  already 
alluded  to  between  American  and  English  cars,  there  was  greater  neces- 
sity for  additional  means  of  steadying  cars  of  the  former  class  than  of  the 
latter,  and  yet  no  one  suggested  the  elevated  spring  buffer-plates.  The 
defendants  are  at  liberty  to  use  the  vestibule  structure  without  the  Ses- 
sions inventioui  as  well  as  all  the  various  prior  buffing  devices,  whether 
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described  in  patents  or  not,  and  yet  they  persist  in  asserting  their  right 
to  use  the  Sessions  buffer-plates  while  denouncing  them  as  worthless.  If 
they  are  sincere  in  thus  characterizing  this  improvement,  why  do  they 
squander  money  in  attaching  it  to  their  cars?  Practical  railroad  men  do 
not  adopt  and  use  devices  that  are  of  no  value.  The  frame-plates  used 
by  the  defendants  are  covered  by  both  claims  of  the  patent,  and  an  in- 
junction will  issue,  as  prayed  for  in  the  bill,  and  the  case  will  go  to  a 
master,  to  take  testimony  and  report  the  profits  and  damages. 


Unttbd  States  Axle  Lubricator  Co.  v,  Wursteb. 

(OvrcuU  Court,  E,  D.  Nw>  York.    April  6, 1889.) 

Patents  for  Inventions— Infringement— Axle  Lubricators. 

The  claim  of  letters  patent  No.  242441,  May  81,  1881,  to  Laskey  &  Arnold, 
for  an  axle  lubricator,  is,  in  combination  with  the  axle  and  box,  the  oil  cham- 
ber communicating  with  the  interior  of  the  box,  and  provided  with  a  supply 
orifice,  an  inwardly  opening  self-acting  valye,  and  a  male  screw-thread  upon 
the  exterior  of  its  outer  portion,  a  force-pump  or  injector  provided  with  a  dis- 
charge nozzle,  adapted  to  enter  the  supply  orifice  and  push  back  the  valve, 
and  a  coupling  sleeve  provided  with  an  internal  thread  to  engage  with  the 
thread  in  the  oil  chamber,  all  arranged,  etc.  All  the  claims  in  tne  original 
application  were  rejected,  and  the  patent  was  granted  only  when  the  descrip- 
tion and  claim  were  modified  by  stating  that  the  coupling  sleeve  was  provided 
with  the  internal  thread,  etc.  Various  methods  of  lubricating  axles  had  been 
previously  devised,  and  that  described  in  letters  patent  No  120,516,  October 
81, 1871,  to  Harvey,  consisted  of  a  syringe  with  a  piston,  reservoir,  and  a  com- 
municating nozzle,  adapted  for  insertion  into  a  conical  orifice  in  the  hub  or 
Journal.  nMy  that  a  device  having  a  conical  nozzle  fitting  into  a  conical  ori- 
fice, instead  of  the  screwed  sleeve,  was  not  an  infringement 

In  Equity. 

Suit  by  the  United  States  Axle  Lubricator  Co,  against  F.  W.  Wur&- 
ter,  to  restrain  the  infringement  of  a  patent. 

J   0.  Olaytorty  for  complainant,  cited: 

Johnson  v.  Moot,  1  Fish.  Pat.  Cas.  351;  Conover  v.  Rapp,  4  Fish.  Pat.  Gas. 
57;  Singer  y.  Walmslep,  1  Fish.  Pat.  Cas.  558:  Burden  v.  Coming,  2  Fish. 
Pat  Cas.  477;  Brighton  v.  Wilson,  18  Fed.  Rep.  378;  Child  v.  Iron  Works f 
19  Fed.  Rep.  258. 

PhUippy  Phdps  &  Hovey,  for  defendant,  cited: 

McCormick  v.  Talcott,  20  How.  405;  Bragg  v.  Fitch,  121  U.  S.  478-483, 
7  Sup.  Ct.  Rep.  i^78;  Railway  Co  v.  Sayles,  97  U.  S.  554;  DufY.  Pump  Co., 
107  U.  S.  630,  2  Sup.  Ct.  Rep.  487;  Blake  v.  San  Francisco,  113  U.  S.  679, 
5  Sup.  Ct.  Rep.  692;  Wioke  v.  Ostrum,  103  U.  S.  461;  Fay  v.  Cordesman,  109 
U.  S.  408,  3  Sup.  Ct.  Rep  236;  Zane  v.  Sqffe,  110  U.  S.  204,  3  Sup.  a.  Rep. 
562;  Stephenson  v.  Railroad  Co.,  114  U.  S.  149,  5  Sup.  Ct.  Rep.  777;  Grier 
V.  Wilt,  120  U.  S.  412,  7  Sup.  Ct.  Rep.  718;  Bussey  v.  Manufacturing  Co., 
110  U.  S.  131,  4  Sup.  Ct.  Rep.  38;  Machine  Co.  v.  Murphy,  97  U.  S.  125; 
Signal  Co,  v.  Signal  Co.,  114  U.  S.  87,  5  Sup  Ct.  Rep  1069;  Roxjoell  v.  Lind- 
say, 113  U.  S.  97,  5  Sup.  Ct.  Rep.  507;  Burr  v.  Dui-yee,  1  Wall.  573;  Werner 
V.  King,  96  U.  S.  230;  Broum  y.  Davis,  116  U.  S.  237,  6  Sup.  Ct.  Rep.  379; 
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Prouty  V.  Ruggles,  16  Pet.  341;  Clements  v.  Apparatus  Co,^  109  U.  S.  641, 
3  Sup.  Ct.  Rep.  525;  8hepard  v.  Carrigan,  116  U.  S.  593,  6  Sup.  Ct.  Rep. 
493;  8utter  v.  Robinson,  119  U.  S.  530,  7  Sup.  Ct.  Rep.  376:  Sargent  v.  Lock 
Co.,  114  U.  S.  63,  5  Sup  Ct.  Rep.  1021;  Leggett  v.  Avery,  101  U.  S.  256;  Vul- 
canite Co.  V.  Davis,  102  U.  S.  222;  Snow  v.  Railway  Co.,  121  U.  S.  617,  7 
Sup.  Ct.  Rep.  1343;  Weir  v,  Morden,  125  U.  S.98,  8  Sup.  Ct,  Rep.  869;  Hendy 
V.  Iron  Works,  127  U.  S.  370,  8  Sup.  Ct.  Rep.  1275;  Hartshorn  v.  Barrel  Co., 
119  U.  S.  664,  7  Sup.  Ct.  Rep,  421 ;  Water'Mete7-  Co.  v.  Desper,  101 U.  S.  332. 

Lacombe,  J  This  is  a  suit  to  restrain  the  infringement  of  a  patent 
for  axle  lubricators,  issued  May  31,  1881,  to  Laskey  and  Arnold,  (No. 
242,141,)  and  assigned  to  the  complainant.  The  single  claim  of  the 
patent  is: 

*'1d  combination  with  the  axle.  A,  and  box,  B,  the  oil-chamber,  D,  com- 
municating with  the  Interior  of  said  box,  and  provided  with  a  supply  orifice, 
an  inwardly  opening  seif-acting  valve,  d,  and  a  male  screw-thread  upon  the 
exterior  of  its  outer  portion,  a  force-pump  or  injector  provided  with  a  dis- 
charge nozzle  adapted  to  enter  said  supply  orifice  and  push  back  the  valve,  d, 
and  a  coupling  sleeve,  H,  provided  with  an  internal  thread  to  engage  with 
the  thread  on  the  oil-chamber,  all  arranged  and  adapted  to  operate  substan- 
tially as  and  for  the  purposes  described." 

Prior  to  the  granting  of  this  patent,  Charles  A.  Wakefield  (No.  116,- 
914,  June  13,  1871)  had  suggested  th^  application  of  oil  or  grease  to 
the  friction  surface  between  the  hub  and  the  axle  by  means  of  a  perfora- 
tion in  the  axle  and  nut,  whereby  the  lubricant  might  be  supplied  with- 
out taking  off  the  wheel  or  nut.  John  T.  Wilson  also  (March  9,  1869, 
No.  87,609)  had  devised  an  oil  chamber  or  reservoir  constructed  in  the 
axle,  with  an  accessible  opening  through  which  it  might  be  supplied 
with  a  lubricating  material,  and  connecting  with  an  opening  or  perfora- 
tion through  the  axle.  Aaron  Richardson  (July  29,  1851,  No.  8,251) 
had  also  devised  an  inwardly  opening  self-acting  stopple  (consisting  of  a 
plug-valve  and  spiral  spring)  for  use  in  connection  with  oil-cups.  W. 
H.  Harvey  (October  31,  1871,  No.  120,515)  had  also  devised,  as  a  lu- 
bricator for  axles,  a  syringe  with  piston,  reservoir,  and  a  communicat- 
ing nozzle  adapted  for  insertion  into  a  conical  orifice  in  the  hub  or  jour- 
nal, through  which  the  oil  or  grease  might  pass  to  the  friction  surface. 
Elias  W.  Moyer  (January  28,  1878,  No.  201,193)  had  also  combined 
perforated  axles,  plugged  supply  orifices  and  reservoirs  with  packing  of 
wick.  In  this  state  of  the  art  the  complainant's  assignors  presented  their 
particular  combination  of  improvements  in  axle  lubricators,  and  asked 
for  a  patent.  They  described  their  invention  as  one  relating  to  improve- 
ment in  oiling  carriage  axles  without,  removing  the  wheel,  or  even  hold- 
ing the  nut  from  the  axle,  such  improvement  consisting — 
"In  attaching  to  the  nut,  box,  axle,  or  hub  an  oil-chamber  communicating  by 
suitable  passages  or  conduits  with  the  space  between  the  axle  and  the  box, 
and  provided  with  a  supply  orifice  closed  by  a  self-acting  valve  opening  in- 
ward, and  adapted  to  be  retracted  by  exterior  pressure  thereon,  and  permit 
the  insertion  in  said  orifice  of  the  nozzle  of  a  force-pump  or  injector,  as  will 
be  further  described.  It  further  consists  in  the  use.  in  combination  with  a 
carriage  axle  and  its  box,  of  an  oil-chamber  communicating  by  a  suitable 
passage  or  conduit  with  the  interior  of  said  box,  and  provided  with  a  supply 
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orifice  having  a  self-closing  valve  opening  inward,  and  a  force-pump  or  in- 
jector, provided  with  a  nozzle  adapted  to  fit  said  supply  orifice  and  push  back 
said  valve,  and  a  packing  to  prevent  leakage  of  the  oil  around  said  pump  or 
injector  nozzle.  It  further  consists,  in  the  combination  with  the  axle  of  a 
carriage  and  its  box,  of  an  oil-chamber  secured  to,  or  forming  a  part  of,  the 
nut  for  securing  the  wheel  upon  the  axle,  said  chamber  communicating  through 
a  suitable  passage  or  conduit  with  the  interior  of  the  wheel-box,  and  provided 
with  a  supply  orifice  having  an  inwardly  opening  and  self-closing  valve,  as 
will  be  further  described.  It  further  consists,  in  the  combination  with  the 
axle  of  the  carriage  and  its  box,  of  an  oil-chamber  attached  to  said  axle  or 
wheel,  and  communicating  with  the  interior  of  said  box  by  a  suitable  passage 
or  conduit,  and  provided  with  a  supply  orifice,  having  an  inwardly  opening 
and  self-closing  valve,  a  force-pump  or  injector  provided  with  a  nozzle  adapted 
to  fit  said  supply  orifice  and  retract  its  valve,  and  a  coupling  adapted  to  firmly 
secure  said  pump  or  injector  to  said  oil-chamber  during  the  operation  of  oil- 
ing the  wheel." 

This  applicatioD  contained  four  claims,  the  second  of  which  was  for 
the  combination  with  a  carriage  axle  and  its  hub-box  of ''an  oil-chamber 
attached  thereto  and  communicating  with  the  interior  of  said  box,  and 
provided  with  a  supply  orifice,  a  spring-actuated  valve  for  closing  said 
orifiice,  and  a  force-pump  or  injector,  provided  with  a  discharge  nozde 
adapted  to  enter  said  supply  orifice  and  push  back  the  valve,  substan- 
tially as  and  for  the  purposes  described."  This  claim  covered,  besides 
the  other  elements  of  the  combination,  any  method  of  bringing  the  oil- 
pump  into  connection  with  the  axle  or  box  by  means  of  a  discharge  noz- 
zle entering  a  supply  orifice.  It  covered  such  a  conical-shaped  nozzle 
forced  into  a  conical  orifice  as  that  devised  by  Harvey.  This  claim  the 
patentoffice  rejected.  The  original  application  also  contained  a  fourth 
claim,  as  follows: 

"(4)  In  combination  with  the  axle»  A,  and  box,  B,  the  oil-chamber,  D,  com- 
municating with  the  interior  of  said  box,  and  provided  with  a  supply  orifice 
and  an  inwardly  opening  self-acting  valve,  d,  a  force-pump  or  injector,  pro- 
vided with  a  discharge  nozzle  adapted  to  enter  said  supply-onflce,  and  push 
back  the  valve,  d,  and  a  coupling  sleeve,  H,  all  arranged  and  adapted  to  oper- 
ate substantiailly  as  and  for  the  purposes  described. " 

This  claim  is  more  restricted  than  the  second.  It  covered  a  device 
(the  coupling  sleeve)  which  had  not  yet  appeared  in  connection  with  axle 
lubricators.  By  means  of  it  the  pump  and  the  axle  could  be  brought 
into  such  close  connection  that  when,  by  reason  of  clogging  or  obstruction 
from  dirt  or  congealed  oil,  the  pump  was  worked  with  greater  force  than 
usual,  there  would  be  no  risk  of  the  parts  which  formed  the  joint  flying 
apart  or  leaking.  The  efiiciency  of  this  coupling  sleeve  was  plainly  to 
a  large  extent  dependent  on  its  method  of  construction.  Unless  adapted 
to  resist  the  horizontal  motion  produced  by  the  action  of  the  pump  under 
such  circumstances,  it  subserved  no  useful  function.  In  the  description 
of  their  invention,  however,  Laskey  and  Arnold  set  forth  that  the  coup- 
ling sleeve  was  adapted  to  be  screwed  upon  the  thimble  surrounding  the 
supply  orifice  "so  as  to  secure  the  pump  firmly  to  the  chamber,  if  desired." 
The  patent-office  rejected  all  the  claims  in  the  original  application.  After 
much  correspondence  it  allowed  the  fourth  one,  modified,  however,  by 
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the  iDsertion  of  clauses  quaUfying  the  description  of  the  coupling  sleeve 
by  stating  that  it  was  provided  with  an  internal  thread  to  engage  with 
the  thread  on  the  oil-chamber.  The  description  of  the  improvement  was 
also  amended  to  conform  to  the  modification  of  the  claim;  and,  the  ap- 
plicants acquiescing  in  this  modification,  the  patent  issued. 

The  defendant,  under  a  patent  issued  to  him  January  25,  1887,  No. 
856,519,  manufactures  a;cle  lubricators  containing  a  combination  of  per- 
forated axle,  oil-chamber,  inwardly-opening  valve,  oil-pump,  injector 
nozzle,  and  orifice.  The  only  question  necessary  to  discuss  here  is  whether 
the  method  of  connecting  the  nozzle  with  the  orifice  used  by  defendant 
is  different  from  that  covered  by  complainant's  claim  as  allowed,  to  what 
extent  it  differs,  and  the  effect  of  that  difference  upon  the  complainant's 
right  to  an  injunction.  The  defendant  (who  does  not  in  that  particular  fol- 
low bis  own  patent)  uses  simply  a  conical  nozzle  fitted  into  a  conical  ori- 
fice,— ^the  same  device  which  Harvey  used  for  oiling  through  the  hub. 
The  insertion  of  this  nozzle  forces  back  the  valve,  and  pressure  by  the 
hand,  assisted  by  the  weight  of  the  body,  secures  the  joint  thus  formed. 
The  force,  however,  which  thus  secures  the  joint  is  undoubtedly,  in  prac- 
tice, not  as  efiicient  as  is  the  screwed  sleeve,  and  this  force  is  supplied 
not  by  the  machine  itself,  but  from  outside.  The  complainant  invokes 
the  doctrine  of  equivalents,  and  insists  that,  where  a  construction  embod- 
ies a  number  of  elements  in  combination,  the  defendant  cannot  be  re- 
lieved from  the  charge  of  infringement  by  showing  that,  instead  of  using, 
one  of  the  elements  enumerated  in  the  claim,  he  uses  in  substitution 
therefor  a  known  mechanical  equivalent  as  a  part  of  the  combination, 
which  equivalent  acts  in  substantially  the  same  way,  and  produces  sub- 
stantially the  same  result*  This  proposition,  however,  is  not  broadly 
applicable  to  what  are  called  "secondary"  inventions,  especially  where, 
as  in  this  case,  not  only  a  particular  element  of  the  combination  has  been 
made  material,  but  the  applicant  has  been  expressly  required  to  limit 
his  claims  to  a  combination  which  specifically  includes  the  details  of  that 
element,  before  he  can  get  his  patent.  When  the  applicants  in  this  case 
acquiesced  in  the  decision  of  the  patent-office,  and  Inserted  in  their  claim 
the  statement  that  the  coupling  and  thimble,  of  which  they  claimed  a 
monopoly  in  combination  with  the  other  parts,  were  threaded,  they  took 
an  extremely  narrow  patent,  to  be  strictly  construed  against  them  and  in 
favor  of  the  public.  The  patentability  of  complainant's  combination 
was,  in  view  of  the  state  of  the  art,  extremely  doubtful.  It  was  a  mere 
aggregation  of  known  parts  distributed  between  two  separate  articles, — an 
axle  and  a  force-pump, — ^and  it  was  only  the  sleeve,  so  adapted  as  to  be- 
come by  the  exercise  of  its  own  force  the  connecting  link  which  united 
both  temporarily  into  a  single  structure,  that  induced  the  patent-office 
to  accept  it  as  a  combination  at  all.  Whether,  even  when  so  restricted, 
it  was  patentable,  need  not  now  be  decided.  It  is  sufficient  to  hold  that 
it  is  not  infringed  by  an  aggregation  of  parts,  which  omits  the  very  ele- 
ment that  the  applicants  by  their  acquiescence  in  the  decision  of  the  pat- 
ent-office admitted  to  be  material,  and  in  which  the  alleged  substitute 
for  that  element  lacks  the  one  feature  which  made  such  element  itself 
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efficient.  The  conclusion  arrived  at  is  in  accordance  with  the  views  ex- 
pressed in  Shepard  v.  Carrigan^  llff  U.  S.  593,  6  Sup.  Ct.  Rep.  493> 
Fayy.  (hrdesrmn,  109  U.  S.  408,  3  Sup.  Ct.  Rep.  236;  Snow  v.  RaUroad 
Co,,  121  U.  S.  617,  7  Sup.  Ct.  Rep.  1343;  Hmdyy.  Iron  WorJc8,  127  U.  S. 
370,  8  Sup.  Ct.  Rep.  1275;  Wicke  v.  Ostrum,  103  U.  S.  461 ;  Broum  v.  Da- 
m,  116  U-  S.  237,  6  Sup.  Ct.  Rep.  379.     Decree  for  defendant. 


HaMMERSCHLAG  MaNUF'g  Co.  V.  WiCHELMAN  d  oZ. 

iOircuit  Court,  JV  2>.  Mfiois,    February,  1889.) 

Patents  for  Inventions— Infringbmbnt—Progbss  of  &Iaeing  Wax  Papbr. 
The  "process  of  making  wax  paper  by  machinery, "  described  in  reissued  let- 
ters patent  Ko.  8,460.  to  Siegfried  Hammerschlag.  consists  in  passing  the  pa- 
per from  asuppljjT  reel  over  a  heated  cylinder,  which  revolves  partly  submerged 
in  a  vat  containmg  melted  parafflne;  thence  over  a  heated  roller,  which  dif- 
fuses the  wax  equally;  thence  over  a  scraper,  which  removes  the  surplus  wax; 
and  lastly  over  a  polishing  roller.  A  scraper  attached  to  the  first  cylin- 
der removes  the  surplus  wax,  and  distributes  the  remainder  uniformly  over  the 
cylinder.  Defendant  lays  100  sheets  of  paper  in  a  tin  pan  and  dips  a  piece 
of  feltclothin  atanlj:  containing  parafflne  melted  from  the  bottom  by  steam- 
pipes.  The  saturated  cloth  is  then  placed  on  top  of  the  paper  and  the  opera- 
tion is  repeated  until  the  stack  is  of  the  desired  height.  The  pan  and  paper 
are  then  placed  in  a  box  heated  by  steam-pipes,  and  after  half  an  hour  are 
taken  out,  the  felt  is  removed,  and  the  paper  placed  in  another  pan,  and  in  a 
press  similar  to  a  letter-press,  which  forces  out  the  surplus  wax.  llie  paper 
18  then  placed  on  a  table  heated  by  coils  of  steam-pipes  under  it,  and  the  sheets 
are  separated  by  hand,  and,  when  necessary,  smoothed  with  a  piece  of  felt  or 
a  flat-iron.  Held,  that  defendant's  process  is  not  by  machinery  or  the  means 
described  in  the  patent,  and  is  not  an  infringement 

In  Equity. 

Bill  by  the  Hammersohlag  Manufacturing  Company  against  Fred  A* 
Wichdman  and  others. 

Fi-ost  &  (Joe  and  Jesse  A,  Baldwin^  for  complainant. 
Mcmn  &  Ejnnis  and  A.  B.  Jenks,  for  defendants. 

Gresham,  J.,,  (orally. )  The  plaintiff  seeks  to  restrain  the  defendants 
from  infringing  the  fifth  claim  of  reissued  patent  No.  8,460,  granted  to 
Siegfried  Hammerschlag,  for  a  "process  of  making  wax  paper  by  ma- 
chinery.*'   The  claim  reads: 

**  The  method  herein  set  forth  of  waxing  paper,  consisting  in  spreading  the 
wax  upon  the  surface,  heating  the  paper  from  the  opposite  side  to  spread  and 
fuse  the  wax  in  the  fabric  of  the  paper,  removing  the  surplus  wax,  and  re- 
melting  and  polishing  the  wax  upon  the  paper,  substantially  as  set  forth." 

The  paper  is  passed  from  a  supply  reel  over  a  heated  revolving  cyl- 
inder, partly  submerged  in  a  vat  containing  melted  parafflne;  thence 
over  a  heiated  roller,  which  diffuses  the  wax  equally;  thence  over  a  scra- 
per, which  removes  the  surplus  wax;  and  finally  over  a  polishing  roller. 
A  scraper  attached  to  the  first  cylinder  removes  the  surplus  wax,  and 
distributes  what  remains  uniformly  over  the  cylinder. 
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Educated  druggists  and  others  knew  how  to  oil  and  wax  paper  long 
before  the  date  of  this  patent.  One  of  the  earliest  and  simplest  pro- 
cesses in  this  country  and  in  Europe  was  that  of  placing  upon  a  heated 
stove  a  copper  plate  of  proper  size,  upon  which  a  piece  of  paper  was 
laid,  and  rubbed  over  with  the  desired  waxmg  substance.  Any  surplus 
wax  remaining  was  removed  with  a  piece  of  cloth.  Experience  soon 
demonstrated  that  the  melted  wax  would  pass  through  and  permeate  a 
number  of  sheets.  As  early  as  1864,  Wichelman  waxed  fine  tissue 
paper  with  butter,  lard,  sweet  oil,  peanut  oil,  rape-seed  oil,  and  cotton- 
seed oil,  and  in  1871  he  successfully  used  paraffine  for  the  same  purpose. 
In  1874  he  placed  in  a  tin  pan  a  stack  of  dry  paper,  on  top  of  which  he 
laid  a  piece  of  paraffine  wax,  and  then  placed  the  pan  and  itis  contents 
in  a  heated  oven,  where  it  remained  long  enough  for  the  wax  to  melt 
and  soak  through  the  paper.  After  the  paper  had  sufficiently  absorbed 
the  melted  wax,  it  was  removed  from  the  pan,  and  placed  upon  a  plate 
of  iron,  provided  at  either  end  with  legs  long  enough  to  make  an  air 
space  between  the  plate  and  a  furnace  or  stove  upon  which  it  rested, 
and  the  paper  was  then  smoothed  and  removed  sheet  by  sheet.  In 
January,  1886,  Wichelman  commenced  the  process  which,  itis  insisted, 
infringes  the  fifth  claim.  He  laid  100  sheets  of  paper  in  a  tin  pan,  and 
then  dipped  a  piece  of  felt  cloth  in  a  tank  containing  paraffine  melted 
by  steam-pipes  from  the  bottom.  He  placed  the  saturated  doth  on  top 
of  the  paper,  and  repeated  this  operation  until  the  stack  was  of  the  de- 
sired height.  The  pan  containing  the  paper  was  then  placed  in  a  box, 
heated  by  steam-pipes,  where  it  remained  for  half  an  hour.  The  paper 
was  then  tak^i  out,  the  felt  removed,  and  the  paper  put  into  another 
pan,  and  placed  in  a  press  similar  to  a  letter-press,  by  which  the  surplus 
wax  was  forced  out.  The  paper  was  then  placed  upon  a  table  heated 
by  coils  of  steam-pipe  adjusted  under  it,  where  the  sheets  were  sepa- 
rated by  girls  employed  for  that  purpose,  each  sheet  being  smoothed, 
when  necessary,  with  a  piece  of  felt  or  a  fiat-iron.  While  this  was  an 
improvement  upon  the  old  mode,  it  was  nevertheless  a  hand  process, 
and  not  a  process  by  machinery,  or  the  means  described  in  the  Ham- 
merschlag  patent.     The  bill  is  dismissed  for  want  of  equity. 


The  Conseeva.* 

United  States  v.  The  CJonsbbva. 

(DiMirioi  Court,  E.  D.  New  York.  Mordi  5, 1889.) . 

•  NBUTRALrrr  Laws— Admiralty— Prockedings  for  FoRTBrruRs. 

The  crime  necessary  to  be  shown  in  order  to  secure  a  forfeiture  of  a  vessel 
under  section  6283,  Rev.  St.  U.  8.,  consists  of  an  act  <ione  within  the  limits 
of  the  United  States,  with  the  intent  that  the  vessel  in  connection  wiUi  which 
the  act  is  done  shall  be  employed  in  the  service  of  some  foreign  prince  or 
State,  or  colony,  district,  or  people,  as  a  cruiser  or  committer  of  hostilities 

'1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 


Digitized  by 


Google 


482  FEDERAL  REPOBTEB,  Vol.  38. 

against  the  subjects,  citizens,  or  property  of  some  foreign  prince  or  stats,  ox 
colony,  district,  or  people,  with  whom  the  United  States  are  at  peace  The 
intent  described  in  the  statute  is  a  necessary  ingredient  of  the  offense  created 
by  the  statute,  in  the  absence  of  which  no  crime  is  committed  or  forfeitare 
incurred. 

H.  Same.  ""        .  '~"   "      ' 

In  a  proceeding  instituted  under  section  5288,  Rev.  St  U.  S..  the  fact  must 
be  bhown  that  the  government  against  which  ft  is  alleged  that  the  yessel  is 
intended  to  commit  hostilities  has  been  recognized  by  the  United  States. 

8.  Same— Evidence. 

Where  on  the  evidence  the  most  that  could  be  said  was  that  a  vessel  was 
fitted  out  with  intent  to  send  her  to  the  port  of  Samana.  San  Domingo,  where 
she  might,  in  certain  contingencies,  be  employed  to  sally  forth  in  the  service 
of  a  faction  in  the  island  of  Hayti  under  one  Hyppolite,  to  cruise  or  commit 
hostilities  against  an  organization  controlled  by  one  Legitime,  neither  of 
which  factions  had  been  recognized  as  a  belligerent  power  by  the  govern- 
ment  of  the  United  States,  held,  that  a  proceeding  could  not  be  maintuned  to 
forfeit  the  vessel  under  section  6288.  Rev.  St 

1  Bake. 

Where  the  evidence  showed  that  a  vessel  was  fitted  oat  for  the  purpose  of 
proceeding  from  New  York  to  Samana,  in  a  condition  incapable  of  being  used 
to  commitnostilities  against  any  one.  to  be  there  delivered  to  the  government 
of  the  Dominican  republic,  held,  that  for  the  use  to  which  she  might  there- 
after be  put  by  the  government  of  the  Dominican  republic  that  government 
was  responsible,  and  not  the  United  States;  and  that  a  well-founded  suspi- 
cion that  the  government  of  the  Dominican  republic  would  use  the  vessel  to 
violate  its  neutral  obligations  was  not  sufficient  to  Justify  a  finding  in  this 
case  that  the  fitting  out  done  in  New  York  was  done  with  that  intent  to  use 
her  to  commit  hostilities,  which,  under  the  statute,  is  the  gist  of  the  offense. 

6.  Same. 

Whether,  under  section  5288,  Rev.  St,  the  act  to  be  proved  in  order  to  con- 
demn the  ship  must  be  the  act  of  fitting  out  and  arming  the  vessel,  or  of  aid- 
ing such  an  act,  or  attempting  such  an  act,  qtUBre, 
(L  Same—Decbee. 

A  proceeding  under  section  6288,  Rev.  St,  is  a  simple  suit  in  admiralty, 
where  the  decree  will  be  simply  that  the  libel  be  dismissed,  or  the  vessel  con- 
demned; and  no  decree  of  restitution  is  necessary. 

7.  Same— FoKEioN  Claimant— Right  to  Intebf^re. 

A  consul  of  a  foreign  government,  who  Is  the  only  representative  present 
of  his  government  has  the  right  to  intervene  and  claim  a  vessel  belonging 
to  such  government  against  which  a  libel  has  been  filed  to  secure  her  for- 
feiture. 

In  Admiralty, 

Action  against  the  steam-ship  Conserva  brought  under  section  52889 
Rev.  St.  U.  S.,  to  secure  a  forfeiture  of  the  vessel  for  an  alleged  violar 
tion  of  the  neutrality  laws. 

Mark  D,  WUber^  U.  S.  Dist.  Atty.,  and  John  L,  Deoenneyy  Asst.  Diet. 
Atty. 

Mcu^arland^  Boardman  &  Plhtt  and  David  WUooXj  for  the  Conserva, 

Benedict,  J.  This  is  a  proceeding  in  admiralty,  instituted  by  the 
district  attorney  against  a  vessel  known  as  the  steam-ship  "Conserva,''  to 
secure  the  forfeiture  of  that  vessel  for  a  violation  of  the  neutrality  laws 
of  the  United  States.  The  proceeding  is  taken  under  section  5288  of 
the  Revised  Statutes,  which  provides  as  follows: 

^Every  person  who,  within  the  limits  of  the  United  States,  fits  out  and 
arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and  armed. 
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or  knowingly  is  concerned  in  the  famishing,  fitting  oat,  or  arming,  of  any 
vessel,  with  Intent  that  such  vessel  shall  be  employed  in  the  service  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or 
state,  or  of  any  colony,  dislrict,  or  people,  with  whom  the  United  States  are 
at  peace,  «  «  «  shall  be  deemed  guilty  of  a  high  misdemeanor.  ♦  «  « 
And  every  such  vessel,  her  tackle,  apparel,  and  f urnitare,  together  with  all 
materials,  arms,  ammunitions,  and  stores  which  may  have  been  procured  for 
the  building  and  equipment  thereof,  shall  be  forfeited." 

The  libel,  in  the  second  article,  avers  that  certain  persons  to  the  dis- 
trict attorney  unknown,  within  the  limits  of  the  United  States  and  of 
the  Eastern  district  of  New  York,  and  within  the  jurisdlotion  of  this 
court,  fitted  out  and  armed  this  vessel,  with  the  intent  that  she  should 
be  employed  in  the  service  of  a  certain  people  and  district  of  the  island 
of  Hayti,  (to-wit,  certain  rebels,  who  are  in  a  state  of  insurrection 
against  the  organized  and  recognized  government  of  the  republic  of 
Hayti,)  to  cruise  or  commit  huetilities  against  the  subjects,  citizens,  and 
property  of  the  republic  of  Hayti,  witfi  which  the  United  States  of 
America  then  was,  and  now  is,  at  peace.  The  third  article  contains  an 
averment  that  certain  persons  to  the  attorney  of  the  United  States  un- 
known, within  the  limits  of  the  United  States  and  the  Eastern  district 
of  New  York,  were  knowingly  concerned  in  the  furnishing  and  fitting 
out  of  said  vessel,  with  the  intent  that  said  vessel  should  be  employed  as 
stated  in  the  first  article.  The  fourth  article  avers  that  within  the  limits 
the  United  States,  at  the  Eastern  district  of  New  York,  certain  persons 
to  th^  attorney  of  the  United  States  unknown,  fitted  out,  furnished,  or 
armed  the  said  vessel;  which  persons  had  knowledge  that  said  vessel 
should  be  employed  in  the  service  of  a  foreign  people,  (to-wit,  a  portion 
of  the  people  of  the.  island  of  Hayti,)  to  cruise  or  commit  hostilities 
against  the  subjects,  citizens,  or  property  of  the  republic  of  Hayti,  with 
which  the  United  States  of  America  then  was,  and  now  is,  at  peace.  The 
fifth  article  charges  that  certain  persons  to  the  said  attorney  of  the  United 
States  unknown,  within  the  limits  of  the  United  States  and  of  the  Eastern 
district  of  New  York,  and  within  the  jurisdiction  of  this  court,  attempted 
to  fit  out  and  arm  the  said  vessel,  with  intent  that  such  vessel  should  be 
employed  in  the  service  of  a  foreign  people,  (to-wit,  a  portion  of  the  peo- 
ple of  the  island  of  Hayti,)  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  the  republic  of  Hayti,  with  whom  the 
United  States  of  America  then  was,  and  now  is,  at  peace.  Upon  the  filing 
of  the  libel,  process  in  rem  was  issued,  and  the  vessel  taken  into  custody 
by  the  marshal.  Thereupon  a  claim  was  interposed  by  Leoncio  Julia, 
consul  of  the  Dominican  republic,  intervening  as  such  consul  for  the  in- 
terest of  the  government  of  the  Dominican  republic,  in  which  claim  it  is 
averred  that  Leoncio  Julia  was  in  possession  of  the  said  vessel  at  the  time 
of  the  attachment  thereof,  and  the  government  of  the  Dominican  republic 
is  the  true  and  bona  fide  owner  of  said  steam-ship,  and  no  other  person 
is  the  owner  thereof.  No  exceptions  were  taken  to  any  of  the  articles  of 
the  libel,  but  on  the  same  day  an  answer  to  the  libel  was  filed,  and  ap- 
plication made  on  the  part  of  the  claimants  for  an  immediate  trial.  After 
v.38F.no.6— 28 
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hearing  the  district  attorney  in  opposition,  the  22d  inst.  was  fixed  for 
the  trial.  On  that  day  the  hearing  was  commenced,  and  at  the  close  of 
the  day  continued  to  Monday,  the  25th.  On  the  opening  of  the  court 
on  the  25th  the  district  attorney  made  application  for  leave  to  file  an 
exception  to  the  daim,  and  also  an  exception  to  the  answer.  Objection 
being  made,  liberty  was  given  to  file  the  exception  to  the  claim,  with 
a  direction  that  the  hearing  upon  such  exception  be  had  at  the  same 
time  with  the  hearing  upon  the  merits.  Permission  to  file  exceptions  to 
the  answer  was  denied  upon  the  ground  that  the  trial  was  already  in 
progress,  and  that  at  the  time  when  the  day  for  trial  was  set  the  inten- 
tion to  except  to  the  answer  was  abandoned.  The  hearing  thereupon 
proceeded,  and  continued  until  the  28th  inst.,  on  which  day  the  case 
was  submitted  to  the  court  for  its  decision. 

In  disposing  of  the  case  it  will  be  convenient  at  first  to  consider  the 
point  taken  by  the  district  attorney,  that,  the  claim  having  been  ex- 
cepted to,  the  libel  must  be  sustained  because  of  insuflScient  proof  of 
such  an  interest  in  the  ship  as  entitled  the  consul  of  the  Dominican  re- 
public to  intervene  in  behalf  of  the  Dominican  government.  Here  there 
seems  to  be  some  misapprehension.  This  is  not  a  case  of  property 
seized  bv  the  collector,  nor  of  the  property  captured  as  prize,  or  taken 
by  any  Idnd  of  executive  seizure,  but  a  simple  case  in  admiralty,  where 
the  decree  will  be  either  a  decree  dismissing  the  libel,  or  condemning 
the  vessel.  In  such  cases  I  do  not  understand  that  any  decree  of  resti- 
tution is  necessary.  If  the  decree  be  adverse  to  the  libelant,  the  decree 
is  simply  that  the  libel  be  dismissed,  and  the  vessel  discharged  from  the 
custody  of  the  marshal.  In  such  a  case  the  intervention  of  a  consul  in 
behalf  of  his  government,  intervening  for  its  interest  in  the  vessel,  seenjs 
to  me  entirely  proper.  The  more  so  in  this  case  because  it  appears  that 
the  government  of  the  Dominican  republic  has  no  representative  here 
except  the  consul  who  has  intervened.  In  numerous  instances  the  in- 
tervention of  a  consul  in  the  interest  of  citizens  of  his  own  country  has 
been  permitted.  No  reason  is  seen  for  refusing  such  permission  when 
the  intervention  is  in  behalf  of  his  own  government.  London  Packet^ 
1  Mason,  14;  Tlie  Addph,  1  Curt.  87;  The  Bdlo  Ckyrrunes,  6  Wheat.  166. 
Such  action  on  the  part  of  the  consul  has  nothing  to  do  with  negotia- 
tions with  foreign  states,  nor  is  it  an  attempt  to  vindicate  any  prerogative 
of  government.  He  simply  represents  his  government  as  having  an  in- 
terest in  the  vessel  proceeded  against.  Such  interest  is  shown  in  this 
instance  by  a  bill  of  sale,  whereby  the  legal  title  of  the  vessel  proceeded 
against  has  been  passed  to  the  government  of  the  Dominican  republic. 
This  is  proof,  in  my  opinion,  sufficient  to  permit  the  intervention  of  the 
consul  for  the  purpose  of  contesting  the  question  of  forfeiture  that  has 
been  raised  by  the  libel.  In  the  case  of  The  Meteor,  Judge  Betts  de- 
clined to  entertain  a  similar  objection  to  the  claim,  upon  the  ground  that 
the  issue  was  immaterial  in  cases  of  this  description,  and  the  point  was 
not  pressed  on  the  appeal. 

Passing  now  to  the  merits,  the  following  facts  may  be  stated  as  estab- 
lished by  the  evidence:  The  steamer  in  question  was  bought  by  the 
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mercantile  firm  of  Kunhardt  &  Co.  to  fill  an  order  placed  with  them  hy 
one  Nemur  Auguste  for  a  steamer  adapted  to  be  converted  into  a  gun- 
boat, to  be  delivered  in  Samana,  a  port  of  the  Dominican  republic,  to 
the  government  of  the  Dominican-  republic,  a  nation  at  peace  with  the 
United  States.,  and,  so  far  as  appears,  not  involved  in  any  war.  There- 
upon Kunhardt  &  Co.  caused  the  steamer — at  that  time  named  the 
'  Madrid — to  be  fitted  out  at  the  port  of  New  York  by  piercing  her  with 
port-holes  for  guns,  plating  her  sides  with  iron,  and  otherwise  rendering 
the  vessel  suitable  to  be  converted  into  a  gun-boat.  Her  capacity  to  com- 
mit hostilities  was  dependent  upon  her  being  supplied  with  guns.  With- 
out guns  she  was  incapable  of  being  used  for  any  hostile  cruise.  Bills 
of  sale  were  executed  and  delivered  from  the  former  owner  to  one  C.  P. 
Kunhardt,  an  agent  of  Kunhardt  &  Co. ,  and  from  him  to  Kunhardt  & 
Co.,  and  thereafter  a  bill  of  sale  from  Kunhardt  &  Co.  to  the  government 
of  the  Dominican  republic  was  executed  and  delivered  to  the  consul  of 
the  Dominican  republic.  The  nationality  of  the  vessel  was  then  changed 
from  American  to  that  of  the  Dominican  republic,  and  her  name  altered 
from  "Madrid"  to  "Conserva;"  and,  having  been  openly  cleared  by  the 
collector  at  the  custom-house  for  the  port  of  Samana,  she  set  sail  from 
the  port  of  New  York  on  the  16th  day  of  February,  1889,  on  the  voy- 
age aforesaid,  in  charge  of  a  master,  provided  with  an  ordinary  crew, 
suitable  only  for  the  navigation  of  the  ship  during  such  a  voyage,  and 
having  on  board  an  agent  of  Kunhirdt  &  Co.,  charged  with  the  duty  of 
receiving  from  the  Dominican  republic  at  Samana  the  balance  of  the 
money  due  Kunhardt  &  Co.,  on  the  delivery  of  the  vessel  to  that  govern- 
ment in  Samana.  As  before  stated ,  she  had  no  armament  whatever,  nor  any 
munitions  of  war,  and  was  incapable  of  being  used  to  commit  hostilities 
of  any  kind  until  supplied  with  guns.  After  the  vessel  had  proceeded  a 
short  distance  on  the  voyage  aforesaid,  she  sprung  a  leak,  and  thereupon 
she  returned  to  the  port  whence  she  had  sailed,  where  she  was  then  at- 
tached by  the  marshal  by  virtue  of  the  process  issued  in  this  cause.  These 
facts  are  considered  established  by  the  proofs.  The  case  contains  other 
testimony  as  to  other  facts,  not  now  alluded  to,  because,  in  my  opinion,  the 
facts  already  stated  cdmpel  a  dismissal  of  the  libel,  and  that  for  the  fol- 
lowing reasons :  This  is  a  statutory  proceeding  taken  under  the  provisions 
of  the  statute  above  quoted.  By  that  statute  certain  acts  in  connection 
with  a  vessel,  when  done  within  the  United  States,  and  with  a  certain  in- 
tent, are  made  crimes.  And  it  is  provided  "that  every  such  vessel,  her 
tackle,  apparel,  and  furniture,  together  with  all  materials,  arms,  ammu- 
nitions, and  stores  which  may  have  been  procured  for  the  building  and 
equipment  thereof,  shall  be  forfeited."  '  The  language  of  this  section, 
which  is  reproduced  from  the  act  of  1818,  has  on  more  than  one  occasion 
given  rise  to  the  question  whether  the  words  "such  vessel,"  as  used  in  the 
statute,  must  not  be  understood  to  mean  a  vessel  fitted  out  and  armed.  In 
the  case  of  27ie  Meteor  such  a  construction  of  the  statute  was  rejected  by 
Judge  Betts.  The  decree  of  Judge  Betts  was  reversed  by  Mr.  Justice 
Nelson  on  other  grounds,  but  it  is  to  be  observed  that  the  learned  justice 
is  careful  to  state  that  upon  this  question  he  expresses  no  opinion.     In 
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U.  S.  V,  Qaincy^  6  Pet.  465,  it  was  said  by  the  supreme  court  of  the 
United  States: 

*'Witb  respect  to  those  who  have  b^eu  denominated  at  tbe  bar  the  chief 
actors,  the  law  would  seem  to  make  it  necessary  that  they  should  be  charged 
with  fitting  out  *  and  *  arming.  These  words  may  require  that  both  should 
concur,  and  the  vessel  be  put  in  a  condition  to  commit  hostilities,  in  order  tOi 
bring  her  within  the  law/' 

This  intimation  seems  calculated  to  raise  doubt  upon  this  question, 
if  not  to  raise  inquiry  as  to  the  correctness  of  the  ruling  which  gave  oc- 
casion for  the  intimation,  and  renders  it  possible  still  to  contend  that 
under  this  statute — a  statute  which,  it  must  be  remembered,  marks  oat 
for  the  courts  the  limit  of  the  neutral  obligations  of  the  United  States — 
the  act  to  be  proved  in  order  to  condemn  the  ship  must  be  the  act  of 
fitting  out  and  arming  the  vessel,  or  of  aiding  in  such  an  act,  or  attempt- 
ing such  an  act.  See  argument  of  Mr.  Evarts,  in  the  Meteor  Ocae^  Vol- 
ume 2,  p.  44.  Thus  much  may  be  said  upon  this  question  in  the  hope 
that  by  chance  attention  in  some  proper  quarter  may  be  again  called  to 
the  language  of  this  statute,  and  its  limited  scope.  My  decision  will  be 
placed  on  other  grounds  now  to  be  stated. 

As  has  been  often  said,  the  intent  described  in  this  statute  is  a  neces- 
sary ingredient  of  the  offenses  created,  in  the  absence  of  which  no  crime 
is  committed,  nor  any  forfeiture  incurred.  The  crime  necessary  to  be 
shown  in  order  to  forfeit  the  ship  consists  of  an  act  done  within  the  lim- 
its of  the  United  States,  when  done  with  that  intent,  namely,  the  intent 
that  the  vessel  in  connection  with  which  the  act  is  done  shall  be  em- 
ployed in  the  service  of  some  foreign  prince  or  state,  or  colony,  district, 
or  people,  as  a  cruiser  or  committer  of  hostilities  against  the  subjects, 
citizens,  or  property  of  some  foreign  prince  or  state,  or  colony,  district, 
or  people,  with  whom  the  United  States  are  at  peace.  The  libel  in  this 
case  charges  certain  acts  to  have  been  done  in  connection  with  the  ves- 
sel, with  the  intent  that  the  vessel  be  employed  in  the  service  of  certain 
rebels  in  a  state  of  insurrection  against  the  organized  and  recognized  gov- 
ernment of  the  republic  of  Hayti,  to  cruise  and  commit  hostilities  against 
the  subjects,  citizens,  or  property  of  the  republic  of  Hayti,  with  whom 
the  United  States  are  at  peace.  A  violation  of  the  neutrality  which 
the  United  States  is  bound  to  maintain  between  the  rebels  mentioned 
and  the  government  of  the  republic  of  Hayti  is  the  grcuoaiMfa  of  the 
charge.  But  the  evidence  fails  to  show  a  state  of  facts  from  which  the 
court  can  conclude  that  the  United  States  was  ever  under  any  obligations 
of  neutrality  to  the  rebels  mentioned,  or  is  now  under  any  obligations  of 
neutrality  to  the  government  of  the  republic  of  Hayti;  that  government, 
as  it  appears,  having  been  overthrown,  and  neither  of  the  factions  striving 
to  establish  a  government  there  having  been  recognized  as  lawful  belliger- 
ents by  our  government.  Upon  the  evidence  the  most  that  can  be  said 
is  that  the  vessel  was  fitted  out  with  intent  to  send  her  to  Samana,  where 
she  might,  in  certain  contingencies,  be  employed  to  sally  forth  in  the 
service  of  Hyppolite,  referred  to  in  the  libel  as  a  rebel  against  the  or- 
ganized and  recognized  government  of  the  republic  of  Hayti,  to  cruise 
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and  commit  hostilities  against  an  organization,  in  the  island  of  Hayti 
controlled  by  Gen.  L^time;  which  organization,  it  is  contended  by  the 
district  attorney,  constitutes  the  government  of  the  republic  of  Hayti. 
But  the  evidence  fails  to  show  that  either  of  the  factions  contending 
with  each  other  for  the  government  in  Hayti  have  been  recognized  by 
the  government  of  the  United  States  as  a  belligerent  power  capable  of 
making  peace  or  of  carrying  on  lawful  war.  It  is  true  that  various  doc- 
uments issued  irom  the  department  of  state  hav6  been  put  in  evidence^ 
containing  certain  expressions  which  the  court  is  invited  to  examine  in 
order  to  find  therein  an  implied  recognition  of  the  faction  of  Legitime 
as  representing  the  government  of  Hayti.  I  do  not  think  that  in  a 
case  like  this  the  court  is  required  to  deal  with  uncertain  implications 
contained  in  such  documents  as  have  been  here  presented.  The  fact  of 
public  recognition  of  any  prince,  state,  colony,  district,  or  people  as  a  bel* 
iigerent,  is  one  to  be  made  known  to  all  men  by  public  prodamation  from 
the  executive,  or  some  public  act  by  necessary  implication  equivalent  to 
such  a  proclamation.  It  was  easy  for  the  government  in  this  case  to  fur- 
nish a  certificate  as  to  its  position  in  regard  to  the  contending  forces  in 
Hayti.  If,  in  the  understanding  of  the  government,  either  of  these  fac- 
tions had  been  recognized  by  the  government  as  a  lawful  belligerent,  no 
reason  is  suggested  why  such  fact  would  not  have  been  stated  by  certif- 
icate. Such  a  certificate  was  produced  in  the  Que  of  the  MBteor.  Under 
the  circumstances,  the  absence  of  such  a  certificate  proves  the  absence  of 
the  fEust.  Furthermore,  the  message  of  the  president  of  the  United 
States,  put  in  evidence  by  the  claimant,  proclaims  as  follows: 

'*!  announce  with  sincere  regret  that  Hayti  has  again  become  the  theater  of 
insurrection,  disorder,  and  bloodshed.  The  titular  government  of  President 
Salomon  has  been  forcibly  overthrown,  and  he  driven  out  of  the  country  to 
France,  where  he  has  since  died.  The  tenure  of  power  has  been  so  unstable 
amid  the  war  of  factions  that  has  ensued  since  the  expulsion  of  President  Sal« 
omon  that  no  government  constituted  by  the  will  of  the  Haytian  people  has 
been  recognized  as  administering  responsibly  the  affairs  of  that  country." 

This  message,  certainly,  in  the  absence  of  any  proclamation  or  certifi- 
cate to  the  contrary,  is  conclusive  to  show  the  absence  of  such  recogni- 
tion.  The  law  applicable  here  has  been  declared  in  numerous  authori- 
ties,  which  may  be  found  cited  in  the  case  of  The  Ambrose  lAgkt^  25  Fed. 
Rep.  408;  to  which  I  add  an  extract  from  the  letter  of  Mr.  Attorney 
General  Hoar  to  the  secretary  of  state,  dated  September  16,  1869,  in 
which  he  says,  (13  Ops.  Atty.  Gen.  178:) 

''If  ever  the  time  shall  come  when  it  shall  seem  fitting  to  the  political  de- 
partment of  the  government  of  the  United  States  to  recognize  Cuba  as  an  in- 
dependent government,  entitled  to  admission  into  the  family  of  nations,  or. 
without  recognizing  its  independence,  to  find  that  an  organized  government 
capable  of  carrying  on  war.  and  to  be  held  responsible  toother  nations  for  the 
manner  in  which  it  carries  it  on.  exists  in  that  island,  it  will  be  the  duty  of 
that  department  to  declare  and  act  upon  those  facts.  But,  before  such  a  state 
of  things  is  found  to  exist,  it  is  not.  in  mj  judgment,  competent  for  a  court 
to  undertake  to  settle  those  questions.  The  judicial  tribunals  must  follow  and 
conform  to  the  political  action  of  the  government  in  regard  to  the  existence 
of  foreign  states,  and  our  relations  to  them;  and  it  would,  in  my  opinion,  be 
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inconsistent  with  the  honor  and  dignity  of  the  United  States  to  submit  to  a 
court,  and  allow  to  be  declared  and  acted  upon,  in  such  an  indirect  manner, 
rights  and  duties  towards  a  foreign  nation  which  the  government  is  not  pre- 
pared distinctly  and  upon  its  own  responsibility  to  avow  and  maintain." 

Such  being  the  law,  it  seems  plain  that  this  prosecution  must  fall  for 
want  of  proof  that  either  Hyppolite  or  Legitime  have  been  recognized  b y 
our  government  as  belligerent  powers.  In  the  absence  of  proof  of  that 
fact,  the  fitting  out  of  a  vessel  with  intent  to  enter  the  service  of  one  to 
commit  hostilities  against  the  other  is  not  brought  within  the  scope  of 
the  statute. 

There  is  another  defect  in  the  evidence,  and  that  is  a  failure  to  prove 
an  intent  to  fit  out  this  vessel  for  hostilities  against  Legitime  or  any  one 
else.  The  evidence  establishes  the  fact  that  this  vessel  was  fitted  out 
with  intent  to  send  her  to  the  port  of  Samana  in  charge  of  an  ordinary 
crew,  and  in  a  condition  which  rendered  her  incapable  of  being  used  to 
commit  hostilities  against  any  one;  and  that  is  all.  There  is  no  evi- 
dence of  an  intent  to  use  the  port  of  New  York  as  a  sally-port — a  naval 
Ipase — for  a  hostile  expedition  against  any  one.  The  vessel  was  dis- 
patched from  New  York  to  the  port  of  Samana.  All  that  was  done 
within  the  limits  of  the  United  States  in  connection  with  this  vessel 
was  done  with  the  sole  intent  of  dispatching  her  upon  that  peaceful 
voyage.  It  is  no  case  of  simulated  destination.  Samana,  as  all  agree, 
was  the  real  and  only  destination  of  the  vessel  in  the  contemplation 
of  those  fitting  her  out,  when  she  was  thus  fitted  out,  and  when  she 
sailed.  Those  who  fitted  her  out  come  forward  in  court,  and  declare 
upon  the  witness  stand  that  they  fitted  her  out  with  that  and  no  other 
intent.  The  case  contains  no  evidence  sufficient  to  warrant  a  rejection 
of  their  testimony.  Neither  is  it  a  case  of  touching  at  a  port  of  call  ia 
the  course  of  a  continuous  voyage  to  some  other  port.  Her  master  was^ 
engaged  by  Kunhardt  &  Co.  to  take  her  to  Samana,  and  there  leave  her..^ 
Her  crew  shipped  for  a  voyage  to  Samana,  and  no  further,  and  their 
passage  home  from  Samana  was  provided  for  by  Kunhardt  &  Co.  What- 
ever was  done  within  the  limits  of  the  United  States  in  fitting  out  or  dis^ 
patching  the  vessel  must,  upon  the  evidence,  be  found  to  have  been  done 
with  this  intent  and  no  other,  namely,  that  the  vessel  should  go  direct 
from  New  York  to  Samana;  that  there  her  voyage  was  to  end,  the  crew 
to  be  dismissed,  and  the  vessel  then  passed  from  the  hands  of  those 
who  fitted  her  out  into  the  hands  of  the  government  of  the  Dominican 
republic.  When  so  delivered  she  would  be  capable  indeed  of  being  era- 
ployed  thereafter  by  the  government  of  the  Dominic^  republic  as  it 
might  deem  fit,  but  there  was  no  intent  whatever  on  the  part  of  those 
who  fitted  her  out  in  New  York  that  she  was  to  be  employed  thereafter 
in  any  capacity  whatever.  That  such  was  in  truth  and  in  fact  the  voy- 
age for  which  she  was  fitted  out,  and  on  which  she  sailed,  is  placed  be- 
yond dispute  by  the  testimony  in  the  case  of  The  Caronddet^  37  Fed. 
Rep.  799,  (a  case  lately  tried  before  Judge  Brown  in  the  Southern  district 
of  New  York,)  which  testimony  has  been  read  in  this  case  by  consent, 
from  which  it  appears  that  guns  apparently  intended  to  be  used  to  arm. 
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this  vessel,  and  belonging  to  the  government  of  the  Dominican  republic, 
were  to  be  transported  in  the  steam-ship  Carondelet  to  Samana.  So  it 
is  found  proved  in  that  case,  as  in  this,  that  the  vessel  was  fitted  out  in 
New  York  with  intent  to  send  her  to  Samana  direct,  for  the  sole  and 
only  purpose  of  there  handing  her  over,  in  the  condition  in  which  she 
sailed,  to  the  government  of  the  Dominican  republic. 

A  suggestion  was  made  on  the  argument  that  Eunhardt  &  Co.  must 
have  understood  that  after  the  delivery  of  the  vessel  in  Samana  she  was 
to  be  there  converted  into  a  gun-boat,  and  in  case  she  should  sail  from 
that  port  it  would  be  in  the  service  of  Hyppolite,  to  cruise  against  the 
forces  of  Legitime.  And  it  seems  that  some  sailors  shipped  in  New  York 
believed  that  such  would  eventually  be  the  employment  of  the  vessel. 
The  chief  engineer,  who  shipped  in  New  York  for  a  voyage  from  New 
York  to  Simana,  evidently  was  solicitous  that  the  men  shipped  in  his 
department  should  be  willing  to  remain  on  board  the  vessel  in  some  fut- 
ure employment  of  her  after  the  termination  of  the  voyage  to  Samana. 
But  no  engagement  of  any  one  was  made  for  employment  in  the  service 
of  Hyppolite;  and,  making  the  most  of  the  testimony,  it  is  barely  suffi- 
cient to  indicate  that  those  fitting  out  the  vessel  in  New  York  had  ground 
to  suspect  that  the  government  of  the  Dominican  republic  would  be  likely 
to  permit  the  vessel,  when  converted  into  a  gun-boat  at  Samana,  tQ  issue 
thence  in  the  service  of  Hyppolite.  Such  a  suspicion,  if  entertained  by 
Kunhardt  &  Co.  while  fitting  out  the  vessel,  by  no  means  justifies  the 
finding  as  a  fact  that  part  of  their  project  was  to  furnish  a  gun-boat  for 
Hyppolite,  or  to  hold  any  of  their  acts  to  have  been  done  with  intent 
that  the  vessel  should  be  used 'to  commit  hostilities  against  Legitime. 
It  is  obvious  that  a  subsequent  departure  of  this  vessel  from  Samana  up- 
on a  hostile  expedition  against  the  forces  of  Legitime  was  necessarily 
contingent  upon  arrangements  to  be  made  by  the  government  of  the  Do- 
minican republic,  and  could  form  no  part  of  the  present  intent  with  which 
the  vessel  was  fitted  out  in  New  York.  The  case  is  within  the  decision 
of  the  supreme  court  of  the  United  States  in  17.  S.  v.  Quincyj  6  Pet.  445. 
The  case  of  a  vessel  fitted  out  in  New  York  to  issue  thence  for  the  pur- 
pose of  being  armed  at  sea,  and  then  proceeding  upon  a  hostile  cruise, 
is  not  before  the  court.  The  case  in  hand  is  simply  the  adventure  of 
fitting  out  within  the  limits  of  the  United  States,  and  sending  thence  to 
the  port  of  Samana,  for  the  sole  purpose  of  a  delivery  there  to  the  gov- 
ernment of  the  Dominican  republic,  a  vessel  capable  of  being  converted 
there  into  a  gun-boat.  Such  an  adventure  is,  in  my  opinion,  a  com- 
mercial adventure  not  prohibited  by  the  statutes  of  the  United  States. 
It  is,  of  course,  true  that  the  fitters  out  of  this  vessel  acted  with  knowl- 
edge that  she  was  capable  of  being  converted  into  a  gun-boat  in  Samana. 
No  doubt  they  understood  that  she  would  be  so  converted  upon  her  ar- 
rival there.  But  there  is  no  proof  that  they  knew,  nor  is  it  seen  how 
they  could  know,  to  what  service  she  would  be  put  by  the  Dominican 
republic  after  her  conversion  into  a  gun-boat  at  Samana.  The  case  is 
barren  of  evidence  as  to  the  intentions  of  the  government  of  the  Domin- 
ican republic  regarding  the  vessel,  beyond  the  fact  of  an  intention  to 
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make  a  gun-boat  of  her.  It  is  possible  that,  when  converted  into  w  feon- 
boat  at  Samana,  this  vessel  may  be  dispatched  thence  upon  some  hos- 
tile cruise.  But  for  acts  done  in  the  port  of  Samana  in  connectioL  vith 
this  vessel  the  government  of  that  country,  not  the  government  ol  the 
United  States,  is  responsible.  I  am  not  aware  that  the  government  of 
the  United  States  has  undertaken  to  guaranty  the  discharge  by  tho  Do- 
minican republic  of  its  obligations  of  neutrality  as  regards  the  contend- 
ing factions  of  Hayti,  and  fed  confident  that  the  statute  under  consid- 
eration contains  no  provisions  that  can  be  resorted  to  for  the  protection 
of  any  prince,  state,  colony,  district,  or  people  against  any  such  appre- 
hended violation  of  its  neutral  obligations  by  the  government  of  the  Do- 
minican republic.  It  seems  certain  that  a  suspicion  entertained  by 
those  who  fitted  out  this  vessel  in  New  York  that  the  government  of  the. 
Dominican  republic  upon  receipt  of  the  vessel  in  Samana  would  conclude 
to  violate  its  neutral  obligations  is  not  sufficient  to  justify  a  finding  that 
the  acts  done  by  such  persons  in  New  York  in  fitting  out  the  vessel  were 
done  with  that  intent,  which,  under  the  statute,  is  the  gist  of  the  offenae. 
For  these  reasons  the  libel  must  be  dismissed.^ 


The  SiDONiAiT. 

ITinTED  States  v.  T^  Sidonian. 

{OinmU  Court,  B.  D.  LouiHana.    March  9, 1889.) 

MARrriMB  Liekb— Pbnai«tib8  for  Violation  of  "Passbngbr  Act.* 

The  ''passenger  act**  of  1882.  (22  IT.  S.  St.  I860  g  4,  requires  tables  and  seats 
to  be  provided  for  the  use  of  passengers  at  regular  meals,  and  for  violation 
declares  that  the  master  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  fined  not  more  than  $500,  and  be  imprisoned  not  more  than  six  months. 
By  section  18  the  amount  of  the  several  fines  and  penalties  imposed  by  the 
act  on  the  master  are  liens  upon  the  vessel,  which  may  be  libeled  therefor. 
Held,  that  until  a  fine  has  been  imposed  on  the  master  in  a  criminal  prosecu- 
tion for  failure  to  provide  tables  and  seats,  a  libel  for  such  fine  cannot  be 
maintained. 

In  Admiralty* 

Libel  filed  by  the  United  States  against  the  steam-ship  Sidonian,  for 
violation  by  the  master  of  the  act  of  1882  known  as  the  "Passenger  Act," 
(22  U.  S.  St.  186,)  in  not  providing  tables  and  seats  for  the  use  of  emi- 
grant passengers,  at  their  meals.     It  is  sought  to  enforce  as  a  lien  against 

>  An  appeal  was  taken  bv  the  United  States  from  the  above  decision,  whloh  appea" 
was  afterwards  ordered  disoontinued  by  the  attorney  general  of  the  IXnitefl  States,'  on 
the  first  ground  taken  by  the  above  deoislon,  i.  e.,  that  as  the  TJnited  States  had  recog- 
nized neither  of  the  Haytian  factions  as  belligerents,  this  action  oould  not  be  main- 
tained; and  the  Conserva  was  theroupon  released  from  oustody,  and  sailed  on  March 
19, 1889,  for  SamaDa.    [Rjbp. 
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the  vessel  the  amount  of  the  fine  which  the  government  alleges  has  been 
incurred  by  the  act  of  the  master.  An  exception  filed  is  to  the  effect 
that  the  action  was  prematurely  brought,  because  there  can  be  no  lien 
for  a  fine  imposed  under  the  statute,  until  there  has  been  a  conviction, 
and  the  fine  has  been  imposed  in  a  criminal  proceeding.  In  the  dis- 
trict court  the  exception  was  sustained,  and  the  suit  dismissed.  libel- 
ants appeal. 

Charles  ParUmge^  U.  8.  Dist.  Atty. 

Horace  E.  UpUm^  for  claimant. 

Pardee,  J.  In  this  case  I  have  carefully  considered  all  the  authori- 
ties cited  by  the  proctors,  and  some  cases  not  upon  either  brief.  The 
result  is  that  I  concur  in  the'  conclusion  reached  by  the  judge  of  the  dis- 
trict court.  The  fourth  section  of  the  passenger  act  of  1882  provides 
that  "for  every  willful  violation  of  any  of  the  provisions  of  this  section 
the  master  of  the  vessel  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  more  than  $500,  and  be  imprisoned  for  a  term  not  ex- 
ceeding six  months.",  The  ttijrteenth  section  of  the  same  act  provides 
"  that  the  amount  of  the  several  fines  and  penalties  imposed  by  any  sec- 
tion of  this  act  upon  the  master  of  any  steam-ship  or  other  vessel  carry- 
ing or  bringing  immigrant  passengers,  or  passengers  other  than  cabin 
passengers,  for  any  violation  of  the  provisions  of  ttiis  act,  shall  be  liens 
upon  such  vessel,  and  such  vessel  may  be  libeled  therefor  in  any  circuit 
or  district  court  of  the  United  States  where  such  vessel  shall  arrive  or  de- 
part." The  libel  in  this  case  is  brought  to  recover  the  fine,  which  is  a 
part  of  the  penalty  imposed  by  section  4  of  the  said  act. 

The  first  question  that  occurs  in  the  case  is,  what  is  the  amount  of 
such  fine?  It  is  not  a  sufficient  answer  to  say  that  the  amount  of  the 
fine  is  in  the  discretion  of  the  judge,  and  that  it  can  be  determined  in 
a  suit  in  admiralty  as  well  as  in  a  prosecution  for  the  offense.  The  law 
having  declared  the  offense  to  be  a  misdemeanor,  and  imposed  as  a  pen- 
alty therefor  both  fine  and  imprisonment,  in  the  discretion  of  the  court, 
it  would  seem  that  the  amount  of  the  fine  can  only  be  determined  by 
the  court  seized  of  jurisdiction  to  try  the  offense,  and  on  the  trial  and 
conviction  of  the  offender.  In  The  Palmyra^  12  Wheat.  1,  it  was  held 
that  "where  there  is  a  forfeiture  for  acts  done  which  attaches  solely  in 
renif  or  where  there  is  both  a  forfeiture  in  rem  and  a  personal  penalty, 
the  practice  has  been,  and  the  law  is,  that  the  proceeding  in  rem  stands 
independent  of,  and  wholly  unafi'ected  by,  any  proceeding  m  persoymm.^^ 
The  case  of  The  ASssouri,  3  Ben.  508,  was  an  action  where  the  owner  and 
master  were  made  subject  to  a  penalty  for  a  violation  of  the  revenue  laws, 
and  the  statute  provided  that  "in  every  such  case  the  master,  or  any^ 
other  person  having  the  charge  or  command  of  such  ship  or  vessel,  shall 
forfeit  and  pay  a  sum  of  money  equal  to  the  value  of  such  goods,  not 
included  in  such  manifest;"  and  further  provided  that  "in  any  case 
where  a  vessel,  or  her  owner,  or  master,  or  manager  shall  be  subject  to 
a  penalty  for  a  violation  of  the  revenue  laws  of  the  United  States,  such 
vessel  shall  be  hdden  for  the  payment  of  such  penalty,  and  may  be 
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seized  and  proceeded  against  summarily  by  libel  to  recover  such  pen- 
alty in  any  district  court  of  the  United  States  having  jurisdiction  of  the 
offense."  Here  it  will  be  seen  that  the  vessel  was  made  primarily  liable 
for  the  penalty,  and  the  same  was  one  which  could  have  been  recovered 
in  an  ordinary  action  for  debt.  The  same  may  be  said  of  the  cases  of 
The  Queen  J  4  Ben.  238,  and  of  The  Hdvetia,  6  Ben.  61.  The  cases  of 
The  Missouri,  4t  Ben.  410,  9  Blatchf.  433,  and  The  Queen,  11  Blatchf.  416, 
are  affirmations  by  the  circuit  court  of  the  decisions  rendered  in  the  re- 
spective cases  of  The  Missouri  and  The  Queen,  in  the  district  court.  The 
case  of  !Z7i€  S^iowdrop,  30  Fed.  Rep.  79,  was  a  case  similar  on  the  point 
in  question  to  that  of  The  Missouri,  supra.  The  case  of  PoUoch  v.  Tlie  Sea 
Bird,  3  Fed.  Rep.  513,  was  brought  under  section  4465  of  the  Revised 
Statutes,  which  provides  that  "it  shall  not  be  lawful  to  take  on  board  of 
any  steamer  a  greater  number  of  passengers  than  is  stated  in  the  certifi- 
cate of  inspection,  and  for  every  violation  of  this  provision  the  master 
or  owner  shall  be  liable  to  any  person  suing  for  the  same,  to  forfeit  the 
amount  of  passage  money,  and  $10  for  each  passenger,  beyond  the  num- 
ber allowed;"  and  under  section  4469  of  the  Revised  Statutes,  which 
provides  that  "the  penalty  imposed  by  section  4465  shall  be  a  lien  upon 
the  vessel  in  each  case ; "  and  it  was  decided  that  the  United  States  was 
not  a  necessary  party  to  the  suit  instituted  under  these  statutes,  and  that 
the  language  of  section  4469  gave  a  direct  remedy  in  admiralty  against 
the  vessel  for  the  recovery  of  the  penalty.  The  suit  brought  was  by  an 
informer,  and  the  court,  following  the  decisions  in  the  cases  of  The  Mis- 
souri and  The  Queen,  supra,  held  that  the  suit  was  well  brought.  It  is 
to  be  noticed  that  the  suit  was  one  for  which  an  action  of  debt  would  lie, 
and  that  the  amount  of  the  penalty  was  fixed  and  determined  by  the 
statute.  The  case  of  Navigation  Co.  v.  U.  S,,  Taney,  418,  was  a  suit 
brought  by  an  informer  against  a  vessel  on  the  ground  that  she  had  for- 
feited the  sum  of  $500  because  her  boilers  and  machinery  had  not  been 
examined  within  six  months,  as  required  by  the  act  of  congress  July  7, 
1838,  the  penalty  being  that  "the  owner  or  owners  of  said  vessel -shall 
forfeit  and  pay  to  the  United  States  the  sum  of  $500, — one-half  for  the 
use  of  the  informer, — and  for  which  sum  or  sums  the  steam-boat  or  ves- 
sel so  engaged  shall  be  liable,  and  may  be  seized  and  proceeded  against 
summarily  by  way  of  libel  in  any  district  court  of  the  United  States  hav- 
ing jurisdiction  of  the  offense ; "  and  the  eleventh  section  of  the  act  pro- 
vided that  "the  penalties  imposed  by  this  act  may  be  sued  for  and  re- 
covered in  the  name  of  the  United  States  in  the  district  or  circuit  court 
of  such  district  or  circuit  where  the  offense  shall  have  been  committed, 
or  forfeiture  incurred,  or  in  which  the  owner  or  master  of  said  vessel  may 
reside, — one-half  to  the  use  of  the  informer,  and  the  other  to  the  use  of 
the  United  States ;  or  the  said  penalty  may  be  prosecuted  for  by  indict- 
ment in  either  of  the  said  courts."  The  decree  in  the  district  court  was 
that  the  owners  forfeit  and  pay  the  sum  of  $500,  and  that  the  steam-boat 
be  sold,  and  the  proceeds  brought  into  court,  to  pay  the  said  forfeiture 
and  costs;  the  residue,  if  any,  to  be  subject  to  the  future  order  of  the 
court     In  deciding  the  case  on  appeal  Chief  Justice  Taney  said: 
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"A  penalty  of  $500  cannot  be  recovered  from  the  owners  in  an  admiralty 
proceeding  by  libel.  The  mode  of  proceeding  in  order  to  recover  the  penalty 
from  them  is  by  suit  or  indictment,  proceeded  in  according  to  the  forms  of  the 
common  law.  This  is  the  mode  of  proceeding  provided  for  in  the  eleventh 
section  of  the  law  of  congress,  and  in  the  form  adopted  by  the  district  attorney. 
No  judgment  or  decree  for  the  penalty  can  bq  obtained  agaiast  the  owners  of 
the  boat.  The  decree  of  the  district  court  is  erroneous,  therefore,  in  this  re- 
spect; but,  so  far  as  it  directs  the  sale  of  tlie  vessel,  the  decree  is  correct,  for 
the  penalty  for  which  the  boat  is  liable  may  be  recovered  by  a  proceeding  in 
rem  against  her  without  any  proceeding  against  the  owners,  or  any  decree 
against  them.  The  case  of  The  Palmy^'a^  12  Wheat.  14,  is  conclusive  on  this 
point. " 

It  will  be  noticed  with  regard  to  this  case  that  the  penalty  sued  for 
was  one  which  might  have  been  recovered  in  an  action  of  debt ;  and,  fur- 
ther, that,  by  the  terms  of  the  act,  the  steam-boat  or  vessel  was  made 
primarily  liable,  and  that  authority  was  given  to  seize  the  said  vessel,  and 
proceed  against  it  summarily  by  way  of  libel. 

From  these  cases,  it  would  seem  clear  that  where  there  is  a  forfeiture 
for  acts  done  which  attaches  solely  in  rem,  or  where  there  is  both  a  for- 
feiture in  rem  and  a  personal  penalty,  or  where  a  penalty  is  imposed  upon 
a  master  or  owner  of  a*  vessel  for  acts  done  or  omitted  by  the  owner  or 
master,  and  the  same  is  made  a  lien  upon  the  ship,  and  is  one  that  can 
be  recovered  in  an  action  of  debt,  that  the  practice  has  been,  and  the 
law  is,  that  the  proceeding  in  rem  stands  independent  of  and  unaffected 
by  any  proceeding  in  personam.  In  none  of  these  cases,  however,  has 
it  been  held  that,  where  a  statute  provides  that  any  acts  done  or  omitted 
to  be  done  by  the  master  of  a  vessel  shall  be  a  misdemeanor  punishable 
by  either  fine  or  imprisonment,  and  the  vessel  is  made  secondarily,  and 
not  primarily,  liable  for  the  amount  of  any  penalty  incurred,  a  court 
of  admiralty  may  enforce  such  secondary  liability  by  a  proceeding  in 
rem,  without  reference  to  the  trial  and  conviction  of  the  offender.  The 
case  of  2716  Candace,  1  Low.  126,  was  a  case  under  the  passenger  act  of 
1855,  and  seems  to  bear  directly  upon  the  point  involved  in  the  case  in 
hand.  The  first  section  of  the  said  act  provided  as  a  penalty  for  its  vio- 
lation: 

'*Every  such  master  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  therefor  before  any  circuit  or  district  court  of  the  United  States, 
shall,  for  each  passenger  taken  on  board  beyond  the  limit  aforesaid  or  the 
space  aforesaid,  be  fined  in  the  sum  of  S50,  and  may  also  be  imprisoned,  at 
the  discretion  of  the  judge  before  whom  the  penalty  shall  be  recovered,  not 
exceeding  six  months." 

The  sixth  section  of  the  said  act  provided  that — 

''Any  captain  or  master  of  any  such  ship  or  vessel  who  shall  willfully  fail 
to  furnish  and  distribute  such  provisions,  cooked  as  aforesaid,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  therefor,  before  any  circuit  or 
district  court  of  the  United  States,  shall  be  fined  not  more  than  8l,000»  and 
shall  be  imprisoned  for  a  term  not  exceeding  one  year." 

The  eighth  section  of  the  act  provided  that — 

''For  a  violation  of  the  third,  fourth,  or  fifth  sections  of  the  act,  that  the 
master  and  owner  or  owners  of  any  such  vessel  shall  severally  forfeit  and  pay 
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to  the  United  States  the  sum  of  $200  for  each  and  eyery  violation  of,  or  neg- 
lect to  conform  to,  the  provisions  of  each  of  said  sections,  and  $50  for  each 
and  every  violation  or  neglect  of  any  of  the  provisions  of  the  seventh  section ; 
the  same  to  be  recovered  by  suit  in  any  circuit  or  district  court  of  the  United 
States  within  the  Jurisdiction  of  which  the  said  vessel  may  arrive,  or  from 
which  she  may  be  about  to  depart,  or  at  any  place  within  the  jurisdiction  of 
said  courts,  wherever  the  owner  or  owners  or  captain  of  such  vessel  may  be 
found." 

And  the  fifteenth  section  of  the  act  provided  that — 

''The  amount  of  the  several  penalties  imposed  by  the  foregoing  provisions 
regulating  the  carriage  of  passengers  in  merchant  vessels,  shall  be  liens  on  the 
vessel  or  vessels  violating  those  provisions,  and  such  vessel  or  vessels  shall  be 
libeled  therefor  in  any  circuit  or  district  coui-t  of  the  United  States  where  sacb 
vessel  or  vessels  shall  arrive." 

The  case  before  Judge  Lowell  was  one  for  the  violation  of  the  first 
section  of  the  act.     In  deciding  the  case,  the  judge  said: 

"It  is  clear  that  the  fifteenth  section  gives  a  right  of  action  against  the  ves- 
sel itself,  as  well  as  against  the  master  and  owners  personally,  to  recover  these 
sums  or  any  of  them ;  *  *  *  but  to  apply  the  fifteenth  section  to  the  fines 
which  may  be  imposed  upon  the  master  when  convicted  of  a  misdemeanor  un- 
der the  first  or  sixth  sections  is  more  ditficult.  In  the  first  place,  the  penalty 
is,  or  may  be,  partly  imprisonment.  By  the  sixth  section,  for  willful  failure 
to  supply  or  distribute  provisions,  the  master  must  be  both  fined  and  impris- 
oned; and  both  are  discretionary  with  the  court,  within  certain  limits,  and 
both  together  are  spoken  of  as  a  penalty;  but  it  ^s  a  penalty  which  could  not 
be  enforced  against  a  vessel.  The  case,  as  applied  to  the  first  section,  is  not 
so  free  from  doubt.  Here  the  fine  is  a  fixed  amount,  and  could  be  ascertained 
before  conviction,  and  is  called  a  <  penalty,'  and  whether  there  shall  be  any 
imprisonment  for  a  violation  of  this  section  is  discretionary  with  the  Judge; 
but«  if  imprisonment  is  imposed,  it  is  certain  that  both  that  and  the  fine  are 
but  one  penalty  for  one  misdemeanor,  and  no  doubt  they  would  have  been  so 
termed  in  this  section  if  the  context  had  required  them  to  be  mentioned  to- 
gether, as  it  does  in  the  sixth  section.  It  seems,  therefore,  that  the  penalty 
imposed  by  this  section  is  not  of  a  nature  to  be  recovered  against  the  vessel. 
But,  even  if  we  could  separate  the  punishment,  and  consider  the  fine  by  it- 
self, as  the  *  amount  of  the  penalty  '  referred  to  in  the  fifteenth  section,  there 
would  be  great  difliculties  and  objections  remaining.  Suppose  this  fine  to  be 
recovered  of  the  vessel  in  the  first  instance,  how  could  the  master*  on  his  trial 
for  the  misdemeanor,  avail  himself  of  the  fact?  Not  in  bar  certainly,  for  it 
is  neither  an  acquittal  nor  a  conviction;  nor  does  it  go  to  the  whole  of  his 
punishment.  Or,  suppose  the  master  tried  and  acquitted,  how  could  that 
Judgment  avail  the  owners  of  the  vessel  in  a  civil  suit  for  the  penalty?  Again, 
a  lien  is  commonly,  if  not  always,  a  security  for  a  civil  debt  or  responsibility, 
including  civil  foi-feitures  under  the  revenue  laws.  To  hold  a  lien  over  the 
property  of  a  wrong-doer  as  security  for  a  fine  which  may  be  imposed  upon 
him,  after  conviction  of  the  offense,  is  unusual,  and  would  not  often  be  useful, 
because  the  defendant  always  stands  committed  until  his  fine  is  paid,  and  this 
is  the  highest  security  known  to  the  law  for  any  pecuniary  liability;  but  that 
such  a  fine  should  be  sued  for  before  it  is  imposed,  and  against  the  goods  of  a 
third  person,  is  surely  without  precedent.  Again,  it  is  to  be  observed  that 
what  I  have  called  the  *  civil  penalties '  of  sectlon9  two  and  eight  may  be  re- 
covered by  a  personal  action  as  well  as  by  proceedings  against  the  ship,  and 
are  imposed  upon  the  owners  as  well  as  the  master;  but  the  fines  of  the  first 
and  sixth  sections  are  imposed  upon  the  master  only*  and  are  to  be  recovered 
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only  by  indictment,  and  no  allusion  is  made  in  these  two  sections  to  any  other 
remedy,  nor  to  a  proceeding  in  the  district  where  the  vessel  may  be  found. 
When,  therefore,  I  consider  the  kind  of  penalty  mentioned  in  the  first  sec- 
tion, which  may  be  partly  imprisonment,  the  person  upon  whom  It  is  im« 
posed  being  the  master  only,  the  mode  of  its  enforcement  by  a  criminal  trial 
and  sentence,  the  absence  of  allusion  to  any  responsibility  of  the  owner  or 
vessel,  in  all  which  respects  it  differs  from  the  mere  pecuniary  civil  penalties 
imposed  by  the  other  sections;  and  further,  that  the  ordinary  office  of  a  lien 
is  to  be  security  for  a  debt  or  civil  liability,  and  the  great  difficulty  of  apply- 
ing it,  in  fact,  in  aid  of  the  criminal  responsibility  of  a  third  person,  and  find 
that  there  are  in  the  statute  many  civil  pecuniary  forfeitures  or  penalties  to 
which  the  fifteenth  section,  giving  these  liens,  is  properly  and  exactly  ap- 
plicable, and  that  to  the  only  and  other  criminal  penalty  mentioned  in  the  act 
it  cannot  possibly  be  applied  before  conviction  of  the  master,  because  the 
amount  is  not  fixed  until  then, — ^I  am  constrained  to  conclude  that  it  does  not 
give  a  lien  upon  the  vessel  for  the  fines  which  may  be  imposed  upon  him  for 
a  violation  of  the  first  section  of  the  act." 

By  the  passenger  act  of  1882  a  violation  of  the  first  section  on  the 
part  of  the  master  is  declared  "a  misdemeanor;"  for  any  violations  of 
the  provisions  of  the  second  section  ''the  master  of  the  vessel  shall  be 
liable  to  a  fine  of  $5  for  each  passenger  carried  or  brought  on  the  vessel;" 
for  any  violation  of  any  of  the  provisions  of  the  third  section  "the  mas- 
ter of  the  vessel  shall  be  liable  to  a  penalty  not  exceeding  $250;"  for 
every  willfnl  violation  of  any  of  the  provisions  of  the  fourth  section  "the 
master  of  the  vessel  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  fined  not  more  than  $500,  and  be  imprisoned  for  a  term  not  exceed- 
ing six  months;"  for  a  violation  of  any  of  the  provisions  of  the  fifth  sec- 
tion "the  master  shall  be  liable  to  a  penalty  not  exceeding  $250;"  for 
any  violation  of  the  provisions  of  the  sixth  section  "the  master  of  the 
vessel  shall  be  liable  to  a  penalty  not  exceeding  $250;"  for  a  violation 
of  the  provisions  of  the  seventh  section  "the  master  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  more  than  $100;"  for  a 
violation  of  the  provisions  of  the  eighth  section  "the  master  of  the  vessel 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  exceed- 
ing $1,000,  and  shall  be  imprisoned  for  a  period  not  exceeding  one 
year;"  for  the  violation  of  any  of  the  provisions  of  the  ninth  section 
"the  master  of  the  vessel  shall  be  liable  to  a  fine  nut  exoeeding  $1,000;" 
for  violation  of  the  provisions  of  the  tenth  section  "the  master  or  con- 
signees of  any  vessel  shall  be  liable  to  a  penalty  of  $50;"  and  for  a  vio- 
lation of  the  provisions  of  the  twelfth  section  "the  master  shall  be  deemed 
guilty  of  a  misdemeanor,  and  may  be  fined  not  exceeding  $1,000,  and  be 
imprisoned  not  exceeding  one  year,  and  the  vessel  shall  be  liable  to  sei^ 
ure  and  forfeiture."  From  this  it  is  seen  that  the  act  provides  for  penal- 
ties which,  in  some  instances,  can  be  recovered  against  the  master  in 
an  action  of  debt,  and  in  other  instances  can  only  be  recovered  from  the 
master  in  a  proceeding  by  indictment;  and  in  one  instance,  in  addition 
to  the  penalties  imposed  upon  the  master,  it  is  provided  that  the  vessel 
shall  be  liable  to  seizure  and  forfeiture.  The  lien  on  the  vessel  for  the 
amount  of  the  several  fines  and  penalties  imposed  by  any  section  of  the 
act  and  given  by  the  thirteenth  section  may  apply  to  all  the  pecuniary 
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penalties  imposed  in  the  act,  except  the  penalty  imposed  by  the  twelfth 
section,  where  forfeiture  of  the  vessel  is  added  to  the  penalty  imposed 
on  the  master;  but,  if  it  does  so  apply,  the  vessel  is  not  made  primarily 
liable  for  the  penalty.  And  while  it  may  be  that  under  the  practice  as 
approved  by  the  adjudged  cases  the  lien  for  all  those  penalties  against 
the  master  that  are  simply  pecuniary  forfeitures  recoverable  in  an  action 
of  debt  may  be  enforced  in  a  proceeeding  in  rem,  regardless  of  any  ac- 
tion in  personam^  it  is  clear  that  any  lien  which  may  exist  for  the  fines 
that  may  be  imposed  on  the  master  for  those  violations  of  the  law  de- 
clared to  be  "misdemeanors"  cannot  be  enforced  until  after  the  amount 
thereof  shall  be  determined  by  the  proper  court,  in  a  criminal  proceed- 
ing against  the  master.  If  the  master  does  not  owe,  the  vessel  does  not 
owe.  To  determine  whether  or  not  the  master  owes  a  fine  for  a  misde- 
meanor, there  must  be  a  criminal  prosecution  wherein  the  accused  may 
have  the  verdict  of  a  jury.  A  decree  will  be  entered  in  this  case  dis- 
missing the  libel. 


The  Hubson  Cmr.* 

Bush  v.  The  Hudson  City. 

(JDiitriei  Court,  K  D.  New  York.    March  18, 1889.) 

Collision— Steam  and  Sail— Neoligbncb. 

A  ferry-boat  started  out  of  her  slip  on  a  very  dark  night,  at  a  time  when  a 
passing  car-float  rendered  it  impossible  for  the  pilot  to  see,  before  heatarted, 
whether  his  course  was  clear,  whereby  collision  ensued  with  libelant's  sail- 
ing vessel,  which  was  coming  up  from  below  outside  of  the  car-float.  Held, 
that  the  ferry-boat  was  to  blame  for  starting  under  such  circumstances,  when 
a  delay  of  a  moment  would  have  avoided  the  colliaion. 

In  Admiralty.     Action  for  damages  for  collision. 
Alexander  &  Ash^  for  libelant. 
Biddle  &  Ward^  for  claimant. 

Benedict,  J.  In  this  case  the  evidence  shows  that  the  ferry-boat 
Hudson  City,  in  a  very  dark  night,  started  out  from  her  pier  in  the  North 
river  upon  one  of  her  regular  trips,  just  at  a  time  when  a  large  car-float 
loaded  with  cars  was  passing  out  from  the  slip  below  in  such  a  direc- 
tion as  to  shut  oflf  the  river  below  irom  the  pilot's  view.  The  pilot  com- 
menced his  trip  upon  the  assumption  that  no  vessel  was  in  the  way,  but 
the  moment  the  car-float  passed  out  he  saw  the  light  of  the  libelant's  sail- 
ing vessel,  bound  up  the  river  from  below.  He  at  once  stopped  and 
backed,  but  it  was  too  late,  and  the  libelant's  vessel  was  sunk.     Upon 

> Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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these  facts,  I  am  of  the  opinion  that  the  Hudson  City  is  responsible  for 
the  collision,  because  the  pilot  committed  a  fault  in  commencing  his 
voyage  on  a  dark  night,  under  circumstances  which  made  it  impossible 
for  him  to  know  whether  his  course  was  clear,  when  a  delay  of  a  moment 
or  two  would  have  allowed  the  car-float  to  pass  by,  and  the  presence 
of  the  sailing  vessel  would  have  at  once  been  known. 

The  case  of  The  Java^  14  Wall.  189,  relied  upon  by  the  claimants, 
differs  from  this  in  an  important  particular,  it  seems  to  me.  There  the 
Java,  in  a  bright,  clear  day,  in  the  course  of  her  voyage,  passed  under  the 
stem  of  a  large  school-ship.  As  she  cleared  the  school-ship,  a  small  ves- 
sel suddenly  popped  out  from  behind  the  school-ship,  under  the  steam- 
er's bows,  having  up  to  that  moment  been  invisible  to  every  one  on  board 
the  Java,  because  behind  the  school-ship.  That  was  held  to  be  a  case 
of  inevitable  accident.  Here  the  fault  on  the  part  of  the  ferry-boat  con- 
sisted in  commencing  her  voyage  in  a  very  dark  night,  under  circum- 
stances that  rendered  it  impossible  for  her  pilot  to  see,  before  he  started, 
whether  his  course  was  clear,  when  a  delay  of  a  moment  in  starting  out 
of  the  slip  would  have  avoided  the  collision.  For  a  ferry-boat  to  start 
out  of  her  slip  in  such  a  night,  under  such  circumstances,  is  almost 
equivalent  to  starting  out  blindfold,  and,  in  my  opinion,  it  was  a  fault 
80  to  do.     The  libelant  must  have  a  decree. 


The  Clan  MacLeod.' 

MiLLABD  et  al.  V.  The  Clan  MacLeod. 

(Diatrict  Court,  B.  D.  Nw  York.    March  18, 1880.) 

BhIFFINO— MaBTEB— POWBB  TO  CONTRACT. 

A  contract  made  with  a  tuf  by  a  ship-master  60  miles  at  sea,  that  the  tug 
shall  take  him  into  port,  ana  about  the  barbor  when  required,  and  to  sea 
again  when  his  vessel  is  ready,  is  void,  as  beyond  the  scope  of  the  master's 
authority. 

In  Admiralty. 

Action  against  the  bark  Clan  MacLeod,  to  recover  the  amount  of  an  al- 
lied towage  contract  entered  into  by  the  master  of  the  bark. 
WilcoXj  Adams  &  Macklin^  for  libelant. 
Ovomy  Gray  &  Sturges,  for  claimant. 

Benedict,  J.     This  is  an  action  in  rem  against  the  bark  Clan  MacLeod 
to  enforce  a  lien  upon  that  vessel,  supposed  to  have  been  created  by  a 

^Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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towage  contract  entered  into  by  the  master  of  the  ship.  It  appears  in 
evidence  that  the  bark  Clan  MacLeod  was  purchased  by  the  claimant 
when  she  was  ready  to  depart  from  Gravesend,  England,  for  the  port 
of  New  York.  At  the  time  of  the  purchase  she  was  in  charge  of  a  mas- 
ter, whom  the  claimant  at  once  discharged  by  reason  of  drunkenness. 
The  same  night,  however,  the  master  sailed  the  vessel  out  of  the  port  for 
New  York.  When  he  arrived  some  60  miles  off  the  port  of  New  York, 
he  was  met  by  a  tow-boat  owned  by  the  libelant;  and  he  then  made  a 
contract  with  its  master  to  employ  the  tug  to  tow  the  bark  into  the  har- 
bor of  New  York,  and  to  tow  her  after  her  arrival,  if  requested,  in  said 
harbor  to  any  place  therein,  and  as  often  as  it  became  necessary  for  said 
vessel  to  change  her  location,  and  also  to  take  her  to  sea  when  ready 
therefor,  if  desired;  for  which  tiie  master  agreed  to  pay  the  sum  of  $400, 
The  owner,  having  refused  to  acknowledge  the  contract  or  admit  the  rea- 
sonableness of  the  demand,  offered  to  pay  $100  for  the  towing  into  New 
York,  but  refused  to  pay  more,  whereupon  this  action  was  brought  to 
recover  the  $400.  In  my  opinion  the  contract  entered  into  by  the  mas- 
ter was  beyond  the  scope  of  bis  authority,  for  the  reason  that  it  was  a  con- 
tract for  services  not  necessary  at  the  time,  and  as  to  the  necessity  for 
which  in  the  future  the  master  could  know  nothing.  If  he  could  be 
said  to  know  that  the  ship  must  some  time  proceed  tosea  again,  he  could 
not  know  that  the  owner  would  desire  to  have  her  towed  to  sea,  nor 
could  he  know  whether  any,  and,  if  any,  what  towing  of  her  would  be 
required  when  in  port.  The  contract  was  hardly  more  than  a  wager  con- 
tract, and  in  my  opinion  was  void,  as  being  beyond  the  scope  of  a  master's 
authority.  The  evidence  as  to  the  value  of  the  services  rendered  shows 
that  the  $100  which  was  paid  into  court  on  the  tender  was  sufficient 
compensation  for  the  work  done.  Let  the  libelant  recover  $100,  less  the 
costs  in  this  action  since  the  tender. 
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Zambbino  V.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Otftwii  O^mn^  W.  D.  Te0o«,  Bl  Paso  D.    March  19,  1889.) 

FxDBBAL  OonBTs— Action  bbtwbbn  Alixh  akd  Cobpobation— Whbrb  Maih- 
tainable. 

Act  March  8. 1887,  provides  that  no  civil  suit  shall  be  brought  before  the 
federal  courts  in  any  district  other  than  that  whereof  defendant  is  an  inhabit- 
ant, except  where  Jurisdiction  is  founded  only  on  diverse  citizenship.  The 
act  of  1875  allowed  suit  to  be  brought  also  in  the  district  in  which  defendant 
should  be  found.  Plaintiff  is  a  citizen  of  Mexico,  and  defendant  is  a  Texas 
railroad  corporation,  whose  principal  office  is  in  the  Eastern  district  of  Texas, 
out  whose  rulroad  extends  into  the  Western  district,  in  which  it  has  agents 
to  transact  its  ordinary  business.  By  Rev.  St.  Tex.  art.  4120,  defendant's 
nublic  office  shall  be  considered  its  domicile.  By  article  11^,  subd.  21,  de- 
fendant may  be  sued  in  any  county  into  which  its  railroad  extends,  and  pro- 
cess may  be  served  on  its  local  agent,  (article  123a)  E$id,  that  suit  may  be 
brought  in  the  Western  district. 

At  Law.     On  exceptions  to  plea  in  abatement. 

A.  O.  WUcox,  W.  B.  Sloan,  and  McGinnis  &  McGinniSy  for  plaintiff. 

DaviSj  BeaU  &  Kemp^  for  defendant. 

Maxet,  J.  This  suit  was  instituted  by  Pablo  Zambrino  against  the 
Galveston,  Harrisburg  &  San  Antonio  RaUway  Company  to  recover  dam- 
ages resulting  from  personal  injuries  received  by  Zambrino  in  EI  Paso 
county,  while  employed  as  a  laborer  upon  a  construction  train  of  the 
railway  company,  which  was  at  the  time  engaged  in  the  work  of  repair- 
ing the  road.  Plaintiff  is  a  citizen  of  the  state  of  Chihuahua  in  the  re- 
public of  Mexico,  and  the  defendant  is  a  corporation  created  by  special 
acts  of  the  legislature  of  this  state.  Sp.  Laws  Tex.  1870,  p.  45  et  seq.; 
Sp.  Laws  1850,  p.  194  6t  aeq.  A  plea  in  abatement  is  filed  by  the  defend- 
ant, in  which  is  asserted  its  immunity  from  suit  within  this  judicial 
district,  and  to  this  plea  exceptions  are  interposed  by  the  plaintiff. 

Several  points  have  been  raised  in  argument,  mainly  technical  in  their 
character,  which,  at  the  request  of  the  parties,  will  not  be  considered, 
and  the  sole  question  to  be  determined  may  be  thus  stated:  Is  the  de- 
fendant suable  in  the  circuit  court  of  the  United  States  within  the  West- 
em  judicial  district  of  Texas?  It  is  averred  in  the  plea  that  the  domi- 
cile and  principal  office  of  defendant  is  located  at  the  city  of  Houston, 
which  is  within  the  Eastern  judicial  district.  The  pertinent  facts  bear- 
ing upon  the  issue  presented  are  agreed  upon  by  the  parties,  and  will  be 
regarded  as  incorporated  into  the  plea,  and  thus  considered  by  the  court 
in  connection  with  the  question  of  law  to  be  decided.  They  are  as  fol- 
lows: The  plaintiff  is  a  citizen  of  Mexico,  and  his  cause  of  action  arose 
in  El  Paso  county,  Tex.  The  defendant  is  a  domestic  railway  corpora- 
tion, having  its  principal  office  at  the  city  of  Houston  within  the  Eastern 
judicial  district,  and  a  railway  line  extending  from  the  city  of  Houston 
through  the  Western  judicial  district  into  the  city  of  El  Paso.  At  the 
latter  place,  and  at  other  stations  along  the  line  of  its  road,  the  defend- 
ant has  agents  and  servants  through  whom  its  usual  and  ordinary  busi- 
v.38F.no.6— 29 
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ness  of  a  railway  common  carrier  is  transacted,  and  upon  whom  process 
may  be  served  under  the  laws  of  Texas.  The  act  of  congress,  approved 
March  3, 1887,  regulating  the  jurisdiction  of  the  circuit  courts,  provides: 

''That  the  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  *  *  '  *  in 
which  there  shall  be  a  controversy  between  citizens  of  different  states,  in 
which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  aforesaid,  or  a  controversy  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states,  or  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens,  or  subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid. 
*  *  *  But  no  person  shall  be  arrested  in  one  district  for  trial  in  another 
in  any  civil  action  before  a  circuit  or  district  court;  and  no  civil  suit  shall  be 
brouglit  before  either  of  said  courts  against  any  person  by  any  original  pro- 
cess or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant; 
but,  where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall  be  brought  only  in  the  .district  of 
the  residence  of  either  the  plaintiff  or  the  defendants ^'  24  St.  at  large,  552, 
553.    See,  also,  25  U.  S.  St.  (1887-1888)  pp.  433,  434. 

Excepting  cases  where  jurisdiction  is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different  states,  suit  must,  in  pursuance 
of  the  act  of  1887,  be  brought  in  the  district  of  which  the  defendant  is 
an  inhabitant.  Such  was  not  the  law  as  it  aforetime  existed  in  the  act. 
of  March  3,  1875,  and  prior  judiciary  acts.  The  corresponding  provis- 
ion of  the  act  of  March  3,  1875,  reads  as  follows: 

''And  no  civil  suit  shall  be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serv.. 
ing  such  process  or  commencing  such  proceeding.**  18  St.  at  Large,  470; 
Desty,  Fed.  Prbc.  (6th  Ed.)  p.  131,  §  629a. 

The  act  of  1875,  in  this  particular,  was  a  substantial  re-enactment  of 
the  act  of  1789,  (Rev.  St.  §  739.)  Ex  parte  SchoUenherger,  96  U.  S.  376. 
It  will  thus  be  seen  that  an  important  clause  of  the  act  of  1875  is  left 
out  of  the  act  of  1887,  to-wit:  "Or  in  which  he  shall  be  found  at  the 
time  of  serving  such  process  or  commencing  such  prpceeding."  It  fol- 
lows that,  if  the  defendant  be  suable  in  this  district,  such  result  springs* 
only  from  the  fact  of  local  inhabitancy. 

Before  discussing  the  question  as  to  whether  a  domestic  railway  corpo- 
ration can  be  an  inhabitant  of  any  district  other  than  that  in  which  its 
principal  office  is  located,  it  may  be  well  to  inquire  into  the  general  ques- 
tion of  jurisdiction,  proper,  of  this  court,  affecting  corporations,  as  distin- 
guished from  the  mere  place  of  suability;  for  it  is  well  understood  that 
the  general  jurisdiction  of  the  courts  is  not  affected  by  an  act  of  congress 
prescribing  the  place  where  a  person  may  be  sued.  The  latter  is  in  the 
nature  of  a  personal  privil^e  or  exemption  in  favor  of  a  defendant,  and 
may,  or  may  not,  be  waived,  at  his  election.  "If,"  say  the  supreme  court, 
"the  citizenship  of  the  parties  is  sufficient,  a  defendant  may  consent  to 
be  sued  anywhere  he  pleases."     Ex  parte  SchoUenberger^  96  U.  S.  378; 
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U.  S.  V.  Tdephcme  Co.,  29  Fed.  Rep.  35;  Fales  v.  Railway  Cb.,  32  Fed. 
Rep. 676. 

The  act,  regulating  the  jurisdiction  of  circuit  courts,  provided,  that 
they  shall  have  original  cognizance  of  civil  suits  in  which  there  shall 
be  "a  controversy  between  citizens  of  a  state  and  foreign  states,  citizens, 
or  subjects."  Of  the  jurisdiction  in  this,  case,  both  as' to  subject-matter 
and  the  parties,  there  can  be  no  doubt.  As  to  subject-matter,  suit  is 
brought  to  recover  damages  in  an  amount  exceeding  $2,000.  As  affect- 
ing the  parties,  the  plaintiff  is  a  citizen  of  a  foreign  state,  and  the  defend- 
ant is  a  Texas  corporation.  Whatever  doubts  may  have  been  formerly 
expressed  by  the  courts,  touching  the  citizenship  of  corporations  for  ju- 
risdictional purposes,  (Strawbridge  v.  CurtisSy  3  Cranch,  267;  Bank  v.  De- 
veaux,  5  Cranch,  61  et  aeq.y)  the  question  has  been  effectually  set  at  rest 
by  later  cases  and  is  no  longer  open  to  controversy.  The  present  doc- 
trine, as  settled  by  the  supreme  court,  is,  "that  where  a  corporation  is 
created  by  the  laws  of  a  state,  the  legal  presumption  is  that  its  members 
are  citizens  of  the  state  in  which  alone  the  corporate  body  has  a  legal  ex- 
istence; and  that  a  suit  by  or  against  a  corporation  in  its  corporate  name 
must  be  presumed  to  be  a  suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body;  and  that  no  averment  or  evidence  to  the  con- 
trary is  admissible  for  the  purposes  of  withdrawing  the  suit  from  the  ju- 
risdiction of  a  court  of  the  United  States."  Steam-Ship  Co.  v.  TugmaUy 
106  U.  S.  120, 121,  1  Sup.  Ct.  Rep.  58;  Railroad  Co.  v.  Aoonte,  104  U. 
S.  12;  Railroad  Co.  v.  Harris,  12  Wall.  81,  82;  Paul  v.  Virginia,  8  Wall. 
178;  MuUery.Dow8,94fV.a.U5]  Cowksv.Mercer  Co., 7  Wall,  121]  Rail- 
road  Co.  v.  Wfieder,  1  Black,  296,  297;  MarahaU  v.  Railroad  Co.^  16  How. 
814  et  seq.;  Railroad  Co.  v.  Letson,  2  How.  497  et  seq. 

Jurisdiction  in  the  case  existing,  is  the  suit  brought  within  the  proper 
district?  Reference  has  already  been  made  to  the  act  of  1875  and  prior 
judiciary  acts.  Notwithstanding  those  acts,  like  the  act-  of  1887 ,  author- 
ized suits  against  a  person  in  the  district  of  which  he  was  an  inhabitant, 
as  well  (in  this  respect  unlike  the  act  of  1887)  as  where  he  might  be 
found,  it  seems  that  prior  to  1887,  when  corporation  cases,  involving  the 
right  of  the  corporation*  to  be  sued  at  a  particular  place,  or  in  a  state 
other  than  that  of  its  creation,  were  presented  to  the  courts  for  determi- 
nation, they  preierred  to  rest  their  decisions  rather  upon  the  ground  that 
the  corporation  was  "  found  "  within  a  certain  district  than  upon  the 
ground  of  inhabitancy;  and  no  decision  of  the  supreme  court  has  been 
found  by  me,  or  called  to  my  attention,  where  the  point  was  directly 
made  and  passed  upon  that  a  corporation  is  an  inhabitant  only  of  the 
state  by  wliich  it  is  created.  A  similar  view  is  expressed  by  Judge 
Blodgett  in  the  case  of  Manufacturing  Go.  v.  Manufacturing  Co.,  34  Fed. 
Rep.  820.  It  is  a  matter  of  some  interest  to  note  that,  in  the  earlier  cases, 
several  of  the  circuit  courts  declined  to  assume  jurisdiction  in  suits 
against  foreign  (non-resident)  corporations,  although  they  were  engaged 
in  the  conduct  of  their  ordinary  business  in  the  state  where  the  suit  was 
brought,  and  had  therein  agents  and  servants  upon  whom  process  might 
be  served.     In  the  discussion  of  the  question  Judge  Ghesham  uses  this 


Digitized  by 


Google 


452  FEDEBAL  REFOBTEB,  VOl.  38. 

language:  ^'It  is  too  plain  for  argument  that  a  corporation  can  not  be 
found  where  it  can  have  no  legal  existence,"  (^Hwme  v.  Eailroad  Cb.,  8 
Biss.  34;)  and  equally  emphatic  is  Judge  Woodruff  when  he  says 
^^such  corporation  cannot  be  found  out  of  the  state  wherein  it  is  created, 
within  the  meaning  of  the  statute,  and  be  served  by  or  through  its  offi- 
cers." My  era  v.  Dorr^  13  Blatchf.  27.  That  view  of  the  question  was 
also  taken  by  Mr.  Justice  Nelson  and  other  judges,  but  it  was  completely 
overthrown  by  the  supreme  court  in  the  case  of  Ex  parte  SchoUeriberger^  in 
which  Mr.  Chief  Justice  Waite,  speaking  for  the  court,  says: 

"We  are  aware  that  the  practice  in  the  circuit  courts  generally  has  been  to 
decline  jurisdiction  in  this  class  of  suits.  Upon  an  examination  of  the  re- 
ported cases  in  which  this  question  has  been  decided,  we  find  that  in  almost 
every  instance  the  ruling  was  made  upon  the  authority  of  the  late  Mr.  Justice 
Nelson  in  Dap  v.  Manvfacturing  Co.,  1  Blatchf.'628,  and  Pomeroy  v.  Hail- 
road  Co.,  4  Blatchf.  120.  These  cases  were  decided  by  the  learned  justice, 
the  one  In  1850,  and  the  other  in  1857,  long  before  our  decision  in  Railroad 
Co.  V.  Harris,  supra,  which  was  not  until  1870,  and  are,  as  we  think,  in  con« 
flict  with  the  rule  we  there  established.  It  may  also  be  remarked  that  Mr. 
Justice  Nelson,  as  a  member  of  this  court,  concurred  in  that  decision. "  96 
XT.  S.  378. 

Since  the  case  of  Inswraaice  Co.  y.  French^  18  How.  404  et  seq.j  it  has 
been  uniformly  held  by  the  supreme  court  that  a  corporation  '^  cannot 
migrate,  but  may  exercise  its  authority  in  a  foreign  territory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of  the  place.  One  of  these 
conditions  may  be  that  it  shall  consent  to  be  sued  there.  If  it  do  busi- 
ness there,  it  will  be  presumed  to  have  assented,  and  will  be  bound  ac- 
cordingly." Railroad  Go,  v.  Harris^  12  Wall.  81.  And  it  is  further  held 
that  "a  corporation  of  one  state,  doing  business  in  another,  is  suable  in 
the  courts  of  the  United  States  established  in  the  latter  state,  if  the  laws 
of  that  state  so  provide,  and  in  the  manner  provided  by  those  laws." 
Insurance  Co.  v.  Woodtoorth,  111  U.  S.  146,  4  Sup.  Ct.  Rep.  364.  The 
doctrine  is  clearly  stated  in  an  able  opinion  rendered  by  Judge  Jackson 
in  the  Telephone  Gase^  before  cited,  where  the  leading  authorities  are  col- 
lected.    29  Fed.  Rep.  35. 

The  defendant,  admitting  the  general  principle,  established  by  the 
courts,  that  a  corporation  created  by  one  state  may  be  "  found  "  and  sued 
in  another  in  the  manner  provided  by  the  laws  of  the  latter,  contends 
that  the  rule  in  no  wise  affects  the  residence  or  habitation  of  the  corpo- 
ration; that  its  residence  or  habitation  is  at  the  place  of  its  principal  of- 
fice, and  cannot  be  elsewhere;  and  that  suits  against  it  must  be  brought 
in  the  district  in  which  such  principal  office  is  located,  that  being  the 
only  place  of  which  it  can  be  an  inhabitant.  While  Judge  Blodoett 
inclines  to  the  view  that  a  corporation  must  be  held  to  be  an  inhabitant 
only  of  the  place  "where  it  has  its  principal  place  of  business,  where  its 
corporate  offices  and  records  are  kept,  and  its  corporate  meetings  are  law- 
fully held,"  he  thus  defines  "inhabitant;" 

*'An  < inhabitant'  of  a  place  is  one  who  ordinarily  is  personally  present 
there,  not  merely  in  interne,  but  as  a  resident  and  dweller  therein.  Holmes 
v.  Railroad  Co.,  9  Fed.  Rep.  229.    ^Inhabitant:    One  who  dwells  or  resides 
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pennaiient]y  in  a  place,  or  has  a  fixed  residence,  as  distinguishied  from  an  oc- 
casional lodger  or  visitor.'  Imperial  Diet.  'Inhabitant:  2.  (Law.)  One 
who  has  a  legal  settlement  in  a  towil,  city,  or  parish;  a  resident.'  Webst. 
Diet.  •  Inhabitant:  A  dweller  or  householder  In  any  place.'  Toml.  Law 
Diet."    84  Ped.  Bep.  818,  819. 

" CStizenship  "  and  "residence"  are  not  synonymons  terms,  (^Robertson 
V.  Cease,  97  U.  S.  648,)  although  "resident"  and  "inhabitant"  are  usu- 
ally so  r^arded,  (In  re  Wrigleyj  8  Wend.  140;  Rooaecdt  v.  KdJ^g,  20 
Johns.  210;  Brown  y.  Boulden,  18  Tex.  484;  Bouv.  Law  Diet.  tit.  "Res- 
idence;") and  while  a  person  may  be  said  to  have  but  one  domicile,  he 
may  have  several  residences,  {Orawford  v.  Oarothers^  66  Tex.  200;  Brown 
V.  Boulden,  18  Tex.  434.)  It  is  said  by  Mr.  Morse  in  his  Treatise  on 
Citizenship,  at  page  99,  Uiat — 

**  While  an  individual  can  have  but  one  domicile,  he  may  have  many  resi* 
denoes;  the  residence  may  be  constructive.  «  «  «  The  word  'reside'  is 
used  in  two  senses, — the  one,  constructive,  technical,  legal;  the  other,  de- 
noting the  personal  actual  habitation  of  individuals." 

The  definitions  given  apply  properly  to  natural,  not  artificial,  persons; 
to  individuals  endoweil  with  will  and  intelligence,  rather  than  to  mere 
creations  of  law.  But  corporations  are  held  to  be  "inhabitants."  Thus, 
"a  corporation  created  by  and  doing  business  in  a  particular  state,  is  to 
be  deemed  to  all  intents  and  purposes  as  a  person,  although  an  artificial 
person,  an  inhabitant  of  the  same  state,  for  the  purposes  of  its  incorpo- 
ration, capable  of  being  treated  as  a  citizen  of  that  state,  as  much  as  a 
natural  person."  Ra/Uroad  Co.  v.  Letson,  2  How.  558.  By  the  laws  of 
Texas,  "person"  includes  a  corporation.  Rev.  St.  art.  3140,  subd.  2. 
Referring  to  the  duty  of  corporations,  imposed  upon  inhabitants  by  the 
statute  of  Henry  VIII.  to  repair  bridges  and  highwaySi  Mr.  Chief  Jus- 
tice Marshall  says  that — 

"Under  this  statute  those  have  been  construed  inhabitants  who  hold  lands 
within  the  city  where  the  bridge  to  be  repaired  lies,  although  tht»/  reside  else- 
where." 

And  further,  on  the  same  page,  it  is  said: 

TiOrd  CoKB  says:  "  Every  corporation  and  body  politic  residing  in  any 
county,  riding,  city,  or  town  corporation,  or  having  lands  or  tenements  in  any 
shire,  quce  propriis  manibue  et  aumptibus  posaident  et  habent,  are  said  to  be 
inhabitants  there,  within  the  purview  of  this  statute.'"  Bank  v.  Deveaux, 
5  Cranch,  88>  89;  Railroad  Co.  v.  Letson,  2  H<ba'.  558. 

The  English  doctrine  as  to  the  competency^of  an  American  corpora- 
tion to  acquire  a  residence  in  England  is  stated  by  Justice  Blackburn, 
in  Newby  v.  fire-Amia  Go.  In  that  case  the  defendant  corporation  had 
a  place  of  business  in  England,  and  there  de  facto  carried  on  its  business, 
just  as  an  English  corporation  might  have  done,  but  the  principal  place 
of  business  and  head  ofiice  were  in  America.     The  court  say: 

"Such  a  corporation  does,  for  many  purposes,  reside  both  in  England  and 
in  its  own  country.  In  the  case  of  Iron  Co,  v.  Madareny  5  H.  L.  Cas.  459, 
Lord  St.  Lbonards,  taking  a  different  view  of  the  facts  from  that  talien  by 
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Lords  BROuanAM  and  Cranworth,  thought  the  Sootch  corporation  was 
resident  in  England.  We  think  that  there  is  great  good  sense  in  what  Lord 
St.  Leonards  states  to  be  the  law  on  *his  view  of  the  facts.  He  says:  'If 
the  service  on  the  agent  is  right,  it  is  because,  in  respect  of  their  bouse  of 
business  in  England,  they  have  a  domicile  in  England,  and  in  respect  of  their 
manufactory  in  Scotland  they  have  a  domicile  there.  There  may  be  two 
domiciles,  and  two  jurisdictions;  and  in  this  case  there  are,  as  I  conceive, 
two  domiciles  and  a  double  sort  of  jurisdiction, — one  in  Scotland  and  one  in 
England;  and  for  the  purpose  of  carrying  on  their  business  one  is  just  as 
much  the  domicile  of  the  corporation  as  the  other.'  The  majority  of  the  lords 
took  a  different  view  of  the  facts,  and  thought  that,  though  the  corporation 
possessed  property  in  England,  and  had  agents  there,  they  did  not  carry  on 
business  there;  but  we  do  not  find  that  they  differed  from  Lord  St.  Leox- 
ARDs'  view  of  the  law,  if  they  had  agreed  as  to  his  facts;  and  in  the  present 
case  the  fact  is  clear  that  the  American  company  are  carrying  on  trade  them- 
selves in  London,  and  therefore,  we  think,  must  be  treated  as  resident  here." 
L.  R.  7  Q.  B.  293,  1  Moak,  Eng.  R.  326,  327. 

The  supreme  court  lends  recognition  to  the  view  that  a  corporation 
may  have  "two  domiciles  and  a  double  sort  of  jurisdiction,"  in  the  case 
of  Ivsurance  Co.  v.  Wbodworth,  Mr.  Justice  Blatchford,  speaking  for 
the  court,  in  a  suit  brought  in  the  state  of  Illinois  by  a  citizen  of  that 
state  against  a  Massachusetts  corporation,  says: 

"In  view  of  this  legislation  and  the  policy  embodied  in  it,  when  this  cor^ 
poration,  not  organized  under  the  laws  of  Illinois,  has  by  virtue  of  those 
laws  a  place  of  business  in  Illinois,  and  a  general  agent  there,  and  a  resident 
attorney  there  for  the  service  of  process,  and  can  be  compelled  to  pay  its  debts 
there  by  judicial  process,  and  has  issued  a  policy  payable  on  death  to  an  ad- 
ministrator, the  corporation  must  be  regarded  as  having  a  domicile  there  in 
the  sense  of  the  rule  that  the  debt  on  the  policy  Is  assets  at  its  domicile,  so  as 
to  uphold  the  grant  of  letters  of  administration  there."  Ill  U.  S.  145, 4  Sup. 
Gt.  Rep.  364. 

It  is  apparent,  from  an  examination  of  the  Woodw&rth  Case^  that  a 
corporation  can  not  only  have  a  domicile  in  the  state  of  its  creation,  but 
for  certain  purposes,  jurisdictional  in  their  nature,  it  may  have  an  ad- 
ditional one  in  some  other  state.  Two  domiciles  being  admitted,  the 
conclusion  is  evident  that  it  may  be  a  resident  or  an  inhabitant  of  two 
or  more  states.  Indeed,  the  assumption  seems  to  me  to  be  unsound, 
which  denies  the  existence  of  a  double  habitation.  "All  that  there  is," 
say  the  supreme  court,  "in  the  legal  residence  of  a  corpomtion  in  the 
state  of  its  creation  consists  in  the  fact  that  by  its  laws  the  corporators 
are  associated  together  and  allowed  to  exercise  as  a  body  certain  func- 
tions, with  a  right  of  succession  in  its  members.  Its  officers  and  agents 
constitute  all  that  is  visible  of  its  existence;  and  they  may  be  authorized 
to  act  for  it  without,  as  well  as  within,  the  state.  There  would  seem, 
therefore,  to  be  no  sound  reason  why,  to  the  extent  of  their  agency,  they 
should  not  be  equally  deemed  to  represent  it  in  the  states  for  which  they 
are  respectively  appointed,  when  it  is  called  to  legal  responsibility  for 
their  transactions."  Sl  Clair  v.  Cox,  106  U.  S.  355,  1  Sup.  Ct.  Rep. 
364.     In  his  work  on  Removal  of  Causes,  at  page  38,  Judge  Speer  adopts 
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the  view  that  a  corporation,  while  it  can  only  be  a  citizen  and  have  its 
legal  residence  in  the  state  which  creates  it,  may  through  its  agents  be- 
come an  inhabitant  of  several  states,  so  that  it  naay  be  sued." 

It  is  also  said  by  the  supreme  court,  speaking  of  a  corporation:  "This 
ideal  existence  is  considered  as  an  inhabitant  when  the  general  spirit  and 
purposes  of  the  law  require  it."  And  the  court  propounds  the  question: 
*'  If  it  be  so  for  the  purposes  of  taxation,  why  is  it  not  so  for  the  purposes 
of  a  suit  in  the  circuit  court  of  the  United  States,  when  the  plaintiff  has 
the  proper  residence?"  2  How.  559.  The  inquiry  may  be  further  ex- 
tended. Do  not  the  general  spirit  and  purposes  of  the  law  require  a 
foreign  corporation  to  be  an  inhabitant  of  a  state  when  it  has  agents  who 
transact  its  corporate  business  there,  and  when,  under  the  laws  of  that 
state,  it  may  be  sued  there,  and  service  of  process  had  upon  such  resi- 
dent agents?  To  deny  its  inhabitancy,  under  the  circumstances  named, 
would  deprive  the  circuit  courts  of  jurisdiction  in  an  important  class  of 
cases,  which  it  is  thought  was  never  intended  by  congress  in  the  enact- 
ment of  the  law  of  March  3,  1887.  For  example:  An  English  land, 
insurance,  mortgage,  or  cattle  company,  doing  business  in  Texas  through 
the  medium  of  its  agents,  has  the  right  to  invoke  the  aid  of  the  circuit 
courts  to  enforce  its  rights  of  property  in  a  suit  against  a  citizen  of  Texas. 
But  if  the  corporation  be,  as  urged  by  the  defendant,  an  inhabitant  only 
of  England,  the  same  courts  would  be  powerless  to  extend  relief  to  the 
Texas  citizen.  Such  seems  not  to  be  the  doctrine  of  the  English  courts, 
nor  of  the  supreme  court  of  the  United  States.  If  I  understand  the  de- 
cisions, in  my  judgment,  it  is  going  too  far  to  suppose  that  the  circuit 
courts  are  stripped  of  their  jurisdiction,  in  cases  of  that  character,  by  the 
mere  omission  in  the  act  of  1887  of  the  words,  contained  in  the  act  of 
1875, — ^**or  in  which  he  shall  be  found  at  the  time  of  serving  such  pro- 
cess, or  commencing  such  proceeding." 

The  defendant,  however,  insists  that  the  question  has  been  settled  by 
the  supreme  court  and  several  of  the  circuit  courts  in  the  following  cases: 
Ex  parte  SchoUenbei-ger,  mpra;  Railroad  Co,  v.  KoontZj  104  U.  S.  11;  MUi 
V.  Railroad  Co.y  37  Fed.  Rep.  66;  Doiton  v.  International  (Jo.,  36  Fed. 
Rep.  1,  and  Falea  v.  Railway  Cb.,  32  Fed.  Rep.  673  et  seq.;  and  there 
m^y  be  added,  Inmrance  Co.  v.  Francis,  11  Wall.  216.  It  may  be  ad- 
mitted that  the  circuit  court  decisions  go  to  the  extent  claimed  for  them 
by  the  defendant,  but,  with  due  respect  be  it  said,  I  am  unable  to  con- 
cur either  in  the  reasoning  of  the  judges,  or  in  the  deductions  drawn  by 
them  from  the  decisions  of  the  supreme  court.  They  rely  mainly  upon 
the  Cases  of  SchoUenberger  and  Koonlz,  In  FiUi  v.  Railroad  Co.,  Judge 
Lacombe  says: 

"Analogy  would  indicate  tha1>  the  place  of  its  inhabitancy  is  to  be  ascer- 
tained in  the  same  way  as  its  citizenship,  and  such  is  the  expressed  opinion  of 
the  only  supreme  court  decisions  bearing  upon  the  poli.!..  Bx  parte  tSchollen' 
herger,  96  U.  S.  377;  Railroad  Co.  v.  Koontz,  104  U.  S.  11.  *  *  *  To 
sustain  any  action  in  this  district  plaintiff  must  show  that  the  defendant's  le- 
gal habitation  is  here.  This  he  cannot  do  unless  the  rule  for  ascertaining  the 
citizenship  and  residence  of  corporations  laid  down  by  the  supreme  court  in 
the  cases  cited  is  departed  from."    37  Fed.  Kep.  66. 
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By  referring  to  the  Schdlenberger  Case  it  will  be  seen  that  the  sapreme 
court  waive  a  decision  of  the  question  touching  the  inhabitancy  of  the 
corporation.    At  page  875  the  court  expressly  say: 

''It  is  unnecessary  to  inquire  whether  these  several  companies  were  inhab> 
itants  of  the  district.  The  requirements  of  the  law,  for  all  the  purposes  of 
this  case,  are  satisfied  if  they  were  found  there  at  the  time  of  the  commence- 
ment of  the  suits.'* 

In  Railroad  Co.  v.  Koontz  the  question  was  one  of  citizenship,  and  the 
point  ruled,  by  the  court  of  appeals  of  Virginia,  was,  that  the  company  was 
a  corporation  of  that  state,  and  therefore  not  entitled  to  remove  the  suit 
to  the  circuit  court.  This  ruling  was  reversed  by  the  supreme  court  of 
the  United  States,  and  it  was  there  held  that  the  company  was  a  Mary- 
land corporation,  and  for  the  purposes  of  jurisdiction  a  citizen  of  that 
state,  and,  hence,  that  the  suit  was  removable.  If  the  language  of  the 
court  be  taken  in  connection  with  the  facts  of  the  case  and  the  question 
presented,  it  is  apparent  that  nothing  more  was,  or  intended  to  be,  de- 
termined than  to  define  and  fix  the  citizenship  of  the  railroad  company 
for  jurisdictional  purposes.  Mr.  Chief  Justice  Waite,  delivering  the 
opinion  of  the  court,  says: 

"A  corporation  may  for  the  purposes  of  suit  be  said  to  be  bom  where  by 
law  it  is  created  and  organized,  and  to  reside  where  by  or  under  the  authority 
of  its  charter  its  principal  office  is.  A  corporation,  therefore,  created  by  and 
organized  under  the  laws  of  a  particular  state,  and  having  its  principal  office 
there,  is,  under  the  constitution  and  laws,  for  the  purpose  of  suing  and  being 
sued,  a  citizen  of  that  state,  possessing  all  the  rights,  and -having  ^1  the  pow- 
ers, its  charter  confers.  It  cannot  migrate  nor  change  its  residence  without 
the  cousent,  express  or  implied,  of  its  state;  but  it  may  transact  business 
wherever  its  charter  allows,  unless  prohibited  by  local  laws.  8uch  has  been 
for  a  long  time  the  settled  doctrine  of  this  court.  '  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  sovereignty.'  *'    104  U.  S.  12. 

It  appears  to  my  mind  that  by  the  use  of  the  word  ^'migrate,"  the 
same  employed  by  Mr.  Chief  Justice  Tanby  in  Bank  v.  EarUy  13  Pet. 
588,  599,  the  court  simply  intended  to  convey  the  idea  that  it  was  in- 
competent for  a  corporation  to  change  its  status  of  citizenship,  as  fixed  by 
the  state  of  its  creation,  without  the  consent  lawfully  given  of  proper  state 
authority.  And  the  same  may  be  said  of  the  Francis  Oase^  which,  in  es- 
sential respects,  is  quite  similar  to  the  Case  of  Koontz.  In  that,  the  ques- 
tion was  one  of  citizenship,  arising  upon  a  petition  to  remove  the  suit 
to  the  circuit  court.  The  removing  party  was  a  New  York  corporation, 
but  an  efibrt  was  made  to  remove  the  suit  by  virtue  of  corporate  citizen- 
ship in  Mississippi.     The  court  say,  in  denying  its  right  to  remove: 

^The  declaration  avers  that  the  plaintiff  in  error  (the  defendant  in  the  court 
below)  is  a  corporation  created  by  an  act  of  the  legislature  of  the  state  of  New 
York,  located  in  Aberdeen,  Miss.,  and  doing  business  there  under  the  laws 
of  the  state.  This,  in  legal  effect,  is  an  averment  that  the  defendant  was  a 
citizen  of  New  York,  because  a  corporation  can  have  no  legal  existence  out- 
side of  the  sovereignty  by  which,  it  was  created.  Its  place  of  residence  is 
there,  and  can  be  nowhere  else.  IJnlike  a  natural  person,  it  cannot  change  its 
domicile  at  will;  and  although  it  maybe  permitted  to  transact  business  where 
its  charter  does  not  operate,  it  cannot  on  that  account  acquire  a  residence 
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there.  An,  therefore,  the  declaration  ia  on  its  face  bad  in  not  showing  that  one 
of  the  parties  to  the  suit  was  a  citizen  of  Mississippi,  it  follows  that  the  trans- 
fer of  the  cause  was  not  authorized  by  law."    11  Wall.  216. 

It  will  be  observed  that  the  exact  question  in  the  case  was  whether 
the  corporation  was  a  citizen,  not  resident,  of  Mississippi,  for  the  fact  of 
residence  was  entirely  immaterial,  as  citizenship,  not  residence,  confers 
jurisdiction  npon  the  circuit  courts. 

The  settlement  of  a  disputed  question  by  the  supreme  court  should  al- 
ways find  ready  acquiescence  on  the  part  of  the  inferior  courts;  and,  in 
this  instance,  the  court  would  cheerfully  yield  to  superior  authority  if 
that  authority  had  decided  the  point  at  issue.  "  But,"  emplopng  the 
language  of  Judge  Sawyer  in  treating  of  another  controverted  question, 
^*I  cannot,  after  a  full  consideration  of  the  case,  satisfy  myself  that  the 
supreme  court  designed  the  decision  to  be  ijo  far-reaching  in  its  effects." 
Holmes  y.  Railroad  Cb.,  9  Fed.  Rep.  242.  The  precise  point  involved 
here  was  not  passed  upon  by  the  supreme  court  in  any  of  the  cases  to 
which  reference  has  been  made,  and  although  some  of  the  general  lan- 
guage employed  by  the  court,  considered  by  itself,  lends  partial  sanction 
to  the  view  urged  by  counsel,  still  the  rule  is  recognized  that  'Hhe  lan- 
guage of  a  judicial  opinion  must  be  considered  with  reference  to  the  case 
decided,"  (Id.  243;)  and,  thus  considered,  it  is  perfectly  clear  the  su- 
preme court  has  not  decided  that  a  corporation,  owing  its  corporate  exist- 
ence to  the  laws  of  a  single  state,  may  not,  for  jurisdictional  purposes, 
be  an  inhabitant  of  a  state  other  than  that  of  its  creation. 

The  decisions,  it  is  well  to  remark,  up6n  which  counsel  rely,  treat  of 
foreign  corporations,  and  reference  will  now  be  made  to  a  different  line 
of  authorities,  where  the  rule  is  applied  as  to  domestic  corporate  bodies. 
Thus  it  is  said  by  Judge  Blatchford,  in  Truck  Oo.  v.  RaUroad  Co.: 

**  Although  this  suit  is  one  not  of  a  local  nature, — that  is,  is  what,  if  it  were 
a  suit  at  law,  would  be  a  transitory  action, — yet  the  act  has  no  application  to 
a  case  where  a  single  defendant  resides  as  fully  in  all  the  districts  in  the 
state  as  in  any  one  of  them.  A  corporation,  if  it  Cim  be  properly  said  to 
'.reside '  at  all,  resides  in  all  the  districts  of  the  state  creating  it."  10  Blatchf , 
807. 

The  supreme  court  of  New  York  say: 

^It  is  only  upon  the  notion  that  the  corporation  might  be  treated  as  an  in- 
habitant of  Washington  county  that  he  (the  justice)  could  entertain  jurisdic- 
tion at  all.  In  my  j  udgment  a  railroad  corporation,  whose  ruad  passes  through 
two  or  more  counties,  may  be  sued  before  a  justice  in  either  county,  provided 
the  process  can  be  served  on  the  proper  officer  in  such  county.  A  railroad 
company  must  be  treated  as  an  inhabitant  and  freeholder  in  each  county  where 
its  track  is  laid."    Shenoood  v.  Railroad  Co.,  15  Barb.  652. 

In  BriskIL  v.  Railroad  Co.  the  supreme  court  of  Illinois  apply  a  similar 
rule  as  to  the  residence  of  a  corporation: 

''The  residence  of  a  corporation — if  it  can  be  said  to  have  a  residence — is 
necessarily  where  it  exercises  corporate  functions.  It  dwells  in  the  place 
where  its  business  is  done.  It  is  located  where  its  franchises  are  exercised. 
It  is  present  where  it  is  engaged  in  the  prosecution  of  the  corporate  enterprise. 
This  corporation  has  a  legal  residence  in  any  county  in  which  it  operates  the 
road,  or  exercises  corporate  powers  and  privileges.    In  legal  contemplation, 
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it  resides  in  the  counties  through  which  its  road  passes,  and  in  which  it  trans- 
acts  its  business."    15111.437. 

The  rule  is  thus  stated  by  the  supreme  court  of  Missouri: 
"There  can  be  no  doubt  that,  within  the  limits  of  the  state  which  grants 
the  charter,  a  corporation  may  have  a  special  constructive  residence  in  more 
places  than  one,  so  as  to  be  charged  with  taxes  and  dues,  and  be  subjected  to 
the  local  jurisdiction  where  its  officers  and  agencies  are  actually  present  in 
the  exercise  of  its  franchises  and  in  carrying  on  its  business;  and  the  legal 
residence  of  a  corporation  is  not  necessarily  confined  to  the  locality  of  its 
principal  office  or  place  of  business.  It  depends  on  the  official  exhibition  of 
legal  and  local  existence,  and  its  place  of  residence  may  be  wherever  its  cor- 
porate business  is  done."  City  of  St.  Louis  v.  Ferry  Co,,  40  Mo.  556,  587; 
citing  Qlaize  v.  RaUtoay  Co.,  1  Strob.  70;  Cromwell  v.  Insurance  Co.^  2  Rich. 
Law,  512. 

The  same  court,  in  Slavens  v.  BaMroad  Cb.,  following  the  rule  announced 
in  the  foregoing  case,  use  the  language: 

**It  seems  to  me  upon  a  fair  construction  of  the  statute  that  a  corporation 
is  a  resident  of  the  county  through  which  its  line  of  road  passes,  and  in  which 
it  has  an  agent  upon  whom  process  can  be  served,  and  where  suits  are  author- 
ized to  be  commenced.  It  is  true,  upon  this  question  there  have  been  contra- 
dictory decisions."    51  Mo.  809. 

At  page  310  the  court  refer  to  Baldwin  v.  Railroad  Cb. ,  5  Iowa,  518,  and 
Richardson  v.  Railioay  Co.,  8  Iowa,  260,  as  having  followed  and  aflBrmed 
the  doctrine.  Railroad  Co.  v.  Cooper ^  30  Vt.  476,  and  Thorn  v.  Railroad 
Cb.,  26  N.  J.  Law,  121, 124,  seem  to  hold  a  dififerent  rule,  either  directly 
or  inferentially.  The  exact  points  decided  by  those  cases,  however,  may 
be  easily  ascertained  by  referring  to  the  decisions  themselves. 

There  is  no  fixed  meaning  attached,  by  the  laws  of  this  state,  to  the 
term  "residence"  or  " habitation '*  of  a  railway  corporation.  "Every  rail- 
road or  other  corporatiom,  organized  or  doing  business  in  this  state  under 
the  laws  or  authority  thereof,  shall  have  and  maintain  a  public  office  or 
place  in  this  state  for  the  transaction  of  its  business,  where  transfers  of 
stock  shall  be  made,"  etc.  Ck)nst.  art.  10,  §  3.  And  by  statute  it  i^ 
declared,  that  "every  railroad  corporation  shall  have  and  maintain  a  public 
office  at  some  place  upon  the  line  of  its  road  in  this  state,"  (Rev.  St.  art. 
4115;)  and  "the  public  office  of  a  railroad  corporation  shall  be  considered 
the  domicile  of  such  corporation,"  (Id.  art.  4120.)  The  public  office 
may  be  changed  "at  pleasure"  by  publication  of  notice  for  a  stipulated 
time.  ,  Id.  art.  4118.  While  the  laws  do  not  provide  that  a  railroad 
corporation  may  be  a  resident  or  inhabitant  of  any  particular  county, 
otherwise  than  by  declaring  the  public  office  to  be  its  domicile,  it  is,  by 
statute,  made  suable  "in  any  county  through  or  into  which  the  railroad 
of  such  corporation  extends  or  is  opera  ted,  "(Rev.  St.  art.  1198,  subd.  21 ,) 
and  "citation  may  be  served  on  the  president,  secretary,  or  treasurer  of 
such  company  or  association,  (incorporated  company  or  joint-stock  asso- 
ciation,) or  upon  the  local  agent  representing  such  company  or  associa- 
tion in  the  county  in  which  suit  is  brought,  or  by  leaving  a  copy  of  the 
same  at  the  principal  office  of  the  companv  during  office  hours,"  (Id.  art. 
1223.) 
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The  road  of  defendant  extends  into  and  through  this  judicial  dis- 
trict. It  has  local  agents  here,  who  transact  its  ordinary  corporate 
business.  It  may  be  sued  here  under  the  laws  of  this  state,  and  process 
is  authorized  to  be  served  upon  agents  representing  it  here.  The  fact  that 
it  has  its  principal  office  in  the  Eastern  district,  and  that,  therefore,  it  is 
constructively  an  inhabitant  thereof,  should  not  exempt  it  from  suit  in 
this  district.  In  my  judgment  the  general  spirit  and  intent  of  the  law 
require  the  defendant,  for  jurisdictional  purposes,  to  be  an  inhabitant 
of  this  district;  and  I  hold  that  it  must  be  so  regarded  within  the  mean- 
ing of  the  act  of  congress.  The  exceptions  to  the  plea  in  abatement  will 
therefore  be  sustained.  It  is  a  matter  of  regret  that  the  amount  in  con- 
troversy is  not  sufficient  to  authorize  a  revision  of  the  judgment  by  the 
supreme  court,  whose  decision  of  the  question  is  essential  to  the  estab- 
lishment of  a  fixed  and  uniform  ^ule. 


DuNLEVY  V.  DUNLEVY   d  ol. 
(Circuit  Court,  N.  D.  lUinois.     March  14,  1889.) 

1.  Bqitity— Bill  op  Review. 

A  bill  to  set  aside  a  decree  filed  after  the  lapse  of  a  greater  period  than  that 
allowed  for  a  writ  of  error  or  appeal  from  such  decree  cannot  be  treated  as  a 
bill  of  review.  It  is  no  excuse  for  the  delay  that,  after  entry  of  the  decree,  suit  to 
enforce  the  same  equities  claimed  in  the  first  suit  was  brought  in  a  state  court. 
On  such  bill,  errors  which  may  have  been  committed  in  tne  entry  of  the  de- 
cree cannot  be  inquired  into. 

2.  Samb— Practicb- Sbrvicb  of  PaIpsbs. 

A  rule  to  plead  to  a  cross-bill  was  presented  personally  to  the  active  mem- 
ber of  the  firm  of  the  solicitors  of  the  defendant  in  the  cross-bill,  and  service 
was  admitted  by  his  clerk  by  his  directions.  A  clerk  of  such  firm  had  told 
defendant  in  the  crossbill  that  he  (the  clerk)  would  not  acknowledge  service 
of  the  cross-bill,  and.  if  defendant  was  served,  such  clerk  would  attend  to  it, 
but  it  did  not  appear  that  complainant  in  the  cross-bill,  or  his  solicitor,  knew 
of  such  conversation  or  understanding.  A  non-resident  solicitor  had  also 
been  retained  by  defendant  in  the  cross-bill,  and  had  appeared  in  the  case. 
Defendant  knew  of  the  filing  of  the  cross-bill,  and  expected  to  be  required 
by  notice  on  process  to  make  defense.  Hetd,  that  the  service  was  eufflcienk 
8.  Bahs. 

Though  it  were  insufficient  to  attempt  to  compel  the  appearance  of  defend- 
ant in  tne  crossbill  by  anything  less  than  personal  service  of  the  subpoena, 
and  a  decree  on  the  cross-bill  was  entered  by  default,  the  error  could  be  rem- 
edied only  by  bill  of  review  or  appeaL 
4b  Same. 

Defendant's  solicitor  testified  that  he  did  not  think  a  notice  served  on  him 
contained  a  clause  that  a  final  decree  would  be  asked  for,  and  that  he  would 
not  have  admitted  service  had  the  clause  been  included.  The  letter-book  of 
the  solicitor  serving  the  notice  showed  an  impression  copy  of  the  notice,  with 
the  clause  copied  as  part  of  it.  and  the  solicitor  testified  that  an  impression 
copy  was  served.  Two  impression  copies  were  taken.  The  clause  was  evi- 
dently written  after  the  notice  had  been  otherwise  completed,  but  in  the 
same  hand,  and  with  the  same  ink.  Held,  that  it  sufficiently  appeared  that 
the  clause  was  in  the  notice  served. 
JL  Same— Fraud. 

Defendant  and  his  co-defendant  in  the  cross-bill,  an  attorney,  occupied  hos- 
tile positions,  and  it  was  the  common  interest  of  such  co-defendant  and  corn- 
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plalnant  In  tbe  cross-bill  to  act  together  to  defeat  defendant  The  person 
serving  the  cross-bill  as  the  solicitor  of  the  complainant  therein  testifies  that 
complainant  directed  him  to  do  so,  though  some  years  later  complainant 
stated  that  he  knew  nothing  about  it,  but  he  made  no  complaint  against  it 
The  cross-bill  was  such  as  woald  naturally  be  employed  in  the  case.  In  a  let- 
ter subsequently  written  by  complainant  he  asked  advice  concerning  the  em- 
ployment of  his  alleged  solicitor  in  another  matter.  Defendant  and  com- 
plainant in  the  cross-bill  lived  near  each  other,  and  defendant  was  represented 
by  able  solicitors.  HM,  that  though  the  co-defendant  might  have  advised 
the  filing  of  the  cross-bill,  and  assisted  in  its  preparation,  the  allegation  that 
he  fraudulently  procured  its  filing  without  the  knowledge  of  the  complainant, 
and  procured  the  default  of  the  defendants  and  the  entry  of  a  decree  therein 
and  fraudulently  imposed  on  the  court  in  filing  it  and  obtaining  a  decree,  was 
not  sustained. 

In  Equity. 

Bill  by  Francis  Danlevy  against  John  C.  Dunlevy  and  others. 

H.  S.  Monroe^  for  complainant. 

/•  0.  Dwdevy^  for  defendants. 

Blodgett,  J.  This  is  a  bill  to  set  aside  a  decree  entered  on  the  20th 
of  December,  1878,  in  a  cause  then  pending  in  this  court,  wherein  the 
present  complainant,  Francis  Dunlevy,  was  complainant,  and  the  present 
defendants  John  C.  Dunlevy  and  William  P  Kerr  were  defendants,  and 
in  which  a  cross-bill  had  been  filed  by  Kerr  against  the  two  Dunlevys. 
It  appears  that  in  February,  1869,  the  complainant,  Francis  Dunlevy, 
made  a  contract  with  the  defendant  William  P.  Kerr,  by  which  he  (Dun- 
levy) was  to  acquire  an  interest  in  a  tract  of  land  then  owned  by  Kerr, 
lying  south  of  the  city  of  Chicago,  and  which  has  since  become  a  part 
of  the  park  system  of  the  city,  and  by  subsequent  dealings  between  Fran- 
cis and  John  G.  Dunlevy  the  control  and  management  of  this  contract 
was  assigned  by  Francis  to  John  C. ;  and  some  time  after  this  transfer  to 
John  G.  such  differences  arose  between  Francis  on  the  one  part  and  John 
G.  on  the  other  part,  in  r^ard  to  the  interest  of  Francis  in  this  land  cov- 
ered by  the  contract  with  Kerr,  and  the  dealings  between  Francis  and 
John  G.  Dunlevy  subsequent  to  the  making  of  such  contract,  that  on  the 
10th  day  of  January,  1874,  Francis  Dunlevy  filed  a  bill  in  this  court 
against  John  G.  Dunlevy,  charging,  in  substance,  that  by  reason  of  cer- 
tain dealings  between  himself  and  John  G.  he  had  again  become  entitled 
to  the  entire  benefit  of  the  contract  with  Kerr,  and  was  entitled  to  a  re- 
assignment from  John  G.  to  himself  of  the  Kerr  contract;  that  John  C. 
had,  on  request,  refused  to  make  such  reassignment,  and  refused  to  ac- 
count for  the  profits  which  he  had  made  from  the  Kerr  contract;  and 
prayed  for  an  accounting  for  the  profits  alleged  to  have  been  made  by 
John  G.  Dunlevy  from  his  dealings  with  Kerr  in  regard  to  the  said  lands; 
and  also  that  John  G.  Dunlevy  be  required  to  reassign  said  contract  to 
the  complainant,  Francis  Dunlevy.  This  bill  was  subsequently  amended 
by  making  Kerr  a  party  defendant,  with  averments  charging  that  Kerr 
and  John  G.  Dunlevy  were  confederating  and  combining  together  to  de- 
fraud the  complainant,  Francis,  in  the  premises,  and  praying  a  specific 
performance  of  the  contract  by  Kerr.  Both  John  G.  Dunlevy  and  Kerr 
answered  the  bill,  denying  all  rights  and  equities  claimed  therein  by 
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Francis  in  the  land  in  question,  and  on  the  3d  of  April,  1876,  Kerr,  by 
leave  of  court,  and  after  notice  to  the  complainant's  solicitors,  filed  a 
cross-bill,  praying  a  decree  adjudging  that  Francis  had  no  rights  or 
claims  to  Uie  land  in  question,  or  to  any  part  thereof,  and  asked  for  a 
decree  canceling  the  said  contract  so  made  in  February,  1869,  between 
Kerr  and  said  Francis.  Francis  and  John  C.  Dunlevy  were  made  de- 
fendants to  this  cross-bill,  but  neither  of  them  answered,  appeared,  or  were 
served  with  process,  so  far  as  the  records  show,  except  that  the  records 
do  show  that  on  the  21st  of  July,  1876,  an  order  was  entered  in  the 
cause,  both  parties  being  represented  in  court  at  the  time  by  their  re- 
spective counsel,  appointing  an  examiner  to  take  testimony  in  the  case 
under  the  sixty-seventh  rule,  both  as  to  the  bill  and  cross-bill;  and  on 
the  23d  of  January,  1878,  a  rule  was  entered  by  the  court  requiring  the 
defendants  in  the  cross-bill  to  plead,  answer,  or  demur  to  the  same  by 
the  first  Monday  in  March  then  next,  and  on  the  same  day  a  copy  of 
this  rule  was  served  on  the  solicitors  of  both  defendants  in  the  cross-bill. 
No  plea,  answer,  or  demurrer  to  the  cross-bill  was  filed  by  either  defend- 
ant within  the  time  fixed  by  the  rule,  and  on  the6thdayof  March,  1878, 
which  was  the  first  Monday  in  said  month,  the  default  of  both  Francis 
and  John  C.  Dunlevy  to  the  cross-bill  was  entered,  and  the  matters 
therein  charged  taken  as  confessed  and  true  against  them.  On  the  14th 
day  of  May,  1878,  the  firm  of  Walker,  Dexter  &  Smith,  who  had  filed 
the  bill,  and  who  up  to  that  time  had  appeared  as  solicitors  for  the  com- 
plainant, Francis  Dunlevy,  by  leave  of  court,  withdrew  their  appearance 
as  such  solicitors,  and  the  firm  of  McCagg,  Culver  &  Butler  entered  their 
appearance  as  solicitors  for  said  complainant;  and  on  motion  of  the  so- 
licitor for  Kerr  the  cause  was  referred  to  one  of  the  masters  in  chancery 
of  this  court,  to  examine  and  report  what  relief  Kerr  was  entitled  to  un- 
der the  cross-bill;  the  same  master  having  before  that  time  been  ap- 
pointed examiner  in  said  cause,  to  take  the  testimony  under  the  sixty- 
seventh  rule  in  equity.  On  the  15th  of  July,  1878,  Messrs.  McCagg, 
Culver  &  Butler  withdrew  their  appearance  as  solicitors  for  the  complain- 
ant, Francis  Dimlevy,  and  Messrs.  Tuley,  Stiles  <b  Lewis  were  substituted 
in  their  place  by  an  order  of  court  upon  the  record,  and  also  filed  their 
appearance  as  solicitors  for  the  complainant.  On  the  13th  of  December, 
1878,  notice  was  served  by  the  solicitor  of  Kerr  on  Tuley,  Stiles  &  Lewis, 
solicitors  for  the  complainant,  stating  that  he  would  on  the  16th  day  of 
the  same  month,  at  3  o'clock  in  the  afternoon,  move  the  master  to  whom 
the  said  cause  had  been  referred  to  report  to  the  court  the  relief  to  which 
Kerr  was  entitled,  and  that  he  would  also  move  the  court  to  enter  a  de- 
cree in  said  cause  instanterj  and  on  the  20th  day  of  December,  1878,  a 
final  decree  was  entered,  reciting,  in  substance,  that  the  cause  had,  on 
that  day,  been  brought  on  to  hearing  on  the  original  bill  and  answers 
thereto,  and  the  cross-bill  of  Kerr  taken  .as  confessed,  and  upon  the 
proofs  taken  in  the  cause,  and  finds  that  the  complainant  in  the  original 
bill,  as  amended,  is  not  entitled  to  the  relief  he  has  therein  prayed;  that 
the  allegations  of  the  cross-bill  have  been  confessed  by  the  defendants 
thereto;  and  that  the  contract  of  February  2,  1869,  between  Kerr  and 
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Francis  .Dmilevy  has  been  fully  performed  and  satisfied;  and  that  two 
contracts  between  John  C.  and  Francis  Dunlevy,  referred  to  in  the  orig- 
inal bill,  were  executed  without  legal  consideration  as  to  Francis  Dun- 
levy,  and  in  fraud  of  the  rights  of  Kerr,  and  are  null  and  void  and  mere 
clouds  upon  the  title  of  Kerr,  and  the  original  and  amended  bill  of  Fran- 
cis Dunlevy  was  dismissed  out  of  court  for  want  of  equity,  and  decrees 
that  said  two  contracts  between  Francis  and  John  C.  Dunlevy  be  can- 
celed and  decreed  to  be  null  and  void. 

The  bill  in  this  cause  was  filed  on  the  3d  day  of  January,  1885,  and 
an  amended  bill  was  filed  on  the  4th  of  March,  1885,  and  in  this  last 
bill,  as  amended,  it  is  charged,  in  substance,  that  the  decree  in  the  for- 
mer case  is  erroneous,  and  contrary  to  the  proof  as  shown  by  the  record; 
that  said  decree  was  obtained  and  caused  to  be  entered  by  reason  of  the 
fraudulent  practices  and  conduct  of  the  defendant  John  C.  Dunlevy  ;. 
and  prays  that  the  said  decree  so  entered  in  the  former  case  on  the  20th 
of  December,  1878,  may  be  set  aside.  This  bill  has  been  answered  by 
all  the  defendants  denying  all  errors  in  the  proceedings  in  the  original 
case,  and  denying  that  the  decree  complained  of  was  obtained  by  fraud, 
and  the  case  brought  to  hearing  upon  the  pleadings  and  proofs. 

As  a  bill  of  review  to  set  aside  this  decree  for  error  apparent  upon'the 
face  of  the  record  this  bill  can  have  no  standing  in  court,  because  it  was 
not  filed  in  apt  time,  the  authorities  all  agreeing  that  such  a  bill  must 
be  filed  within  the  time  in  which  the  defeated  party  could  prosecute  an 
appeal  or  writ  of  error  from  the  decree  complained  of,  {Thomas  v.  Brockenr 
brough,  10  Wheat.  146;  Whitirig^  v.  J5ani,  13  Pet.  6;  Kennedy  v.  Barik^ 
8  How.  604,)  while  here  over  six  years  had  elapsed  from  the  entry  of 
the  decree  before  the  filing  of  the  present  bill,  and  no  excuse  is  shown 
for  the  delay,  even  if  an  excuse  could  be  considered.  It  is  true  it  ap- 
pears by  the  proof  that  after  this  decree  was  entered  the  complainant 
brought  a  suit  against  Kerr  in  a  court  in  Ohio,  to  enforce  the  same  eq- 
uities claimed  in  the  original  suit,  but  this  is  no  excuse  for  the  delay 
which  occurred  between  the  time  of  the  final  decree  in  the  original  cause 
and  the  filing  of  the  present  bill,  so  that  this  cannot  be  treated  in  any 
sense  as  a  bill  of  review,  or  the  court  asked  to  look  into  the  errors  which 
the  court  may  have  committed  in  the  entry  of  the  original  decree;  it  be- 
ing enough,  I  think,  to  say  that  if  the  decree  complained  of  was  entered 
without  sufficient  proof,  or  in  violation  of  any  of  the  rules  of  procedure 
of  the  court,  the  remedy  for  such  errors  should  have  been  sought  by  an 
appeal,  or  by  a  bill  of  review  filed  in  apt  season,  the  case  being  one  which 
the'  court  had  an  undoubted  right  to  hear  and  determine.  Bull.  N.  P. 
66;  Buchnmter  v.  Carlin,  3  Scam.  106;  U.  S,  v.  Arredmdo,  6  Pet.  709^ 
Young  v.  Lorain,  11  111.  637;  Voorhees  v.  Bank^  10  Pet.  449:  SuiUerlin  v. 
Insurance  Co.,  90  111.  483. 

This  bill,  therefore,  I  think  can  only  be  treated  as  a  bill  to  set  aside 
the  decree  complained  of  for  fraudulent  practices  on  the  part  of  the  de- 
fendants in  obtaining  the  same.  The  allegations  or  specifications  of  fraud, 
which  have  been  argued  by  counsel,  and  upon  which  proof  has  been  ad- 
duced, may  be  for  convenience  arranged  under  three  heads: 
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(1)  That  the  notice  of  entry  of  the  rule  to  plead,  answer,  or  demur  to 
the  cross-bill  was  served  only  on  Mr.  JDexter,  of  the  firm  of  Walker,  Dex- 
ter &  Smith,  the  complainant's  solicitors. 

(2)  That  the  notice  served  onTuley,  Stiles  &  Lewis,  as  complainant's 
solicitors,  on  the  13th  of  December,  1878,  stating  that  Kerr's  solicitor 
would  ask  for  the  filing  of  the  master's  report,  did  not  contain  the  clause 
stating  that  complainant  in  the  cross-bill  would  move  the  court  for  a  final 
decree  instanter. 

(3)  That  John  C.  Dunlevy  fraudulently  caused  the  cross-bill  to  be  filed 
without  the  direction  or  knowledge  of  Kerr,  and  procured  the  default  of 
the  defendants  thereto  and  the  entry  of  the  decree  thereon,  while  he  (John 
C.  Dunlevy)  was  in  fact  the  trustee  of  the  complainant,  Francis  Dunlevy, 
and  that  the  said  John  C.  Dunlevy  friaudulently  imposed  upon  the  court 
in  filing  the  cross-bill  and  in  obtaining  the  said  decree. 

As  to  the  first  charge,  the  proof  shows  that  the  original  bill  was  filed 
by  Messrs.  Walker,  Dexter  &  Smith,  as  complainant's  solicitors,  and  the 
complainant  himself  testifies  that  they  were  employed  with  his  knowl- 
edge and  paid  from  his  funds  by  Mr.  Howards  Priestly,  who,  at  that 
time,  had  some  interest  in,  or  lien  on,  whatever  title  the  complainant  had 
to  the  lands  in  question.  The  names  of  these  solicitors  appear  upon  the 
bill  and  in  the  proceedings  of  the  cause  up  to  the  14th  day  of  May,  1878, 
and  the  proof  shows,  without  contradiction,  that  the  notice  of  the  entry  of 
the  rule  to  plead,  answer,  or  demur  to  the  Kerr  cross-bill  was  presented 
personally  to  Mr.  Dexter,  the  active  member  of  that  firm,  and  service  of 
the  notice  admitted  by  Mr.  Allen,  a  clerk  of  the  firm,  by  the  direction 
of  Mr.  Dexter;  and  it  may  well  be  asked,  I  think,  what  more  could  the 
complainant  in  the  cross-bill  do  for  the  purpose  of  serving  this  notice  on 
complainant's  solicitors?  It  is  true  that  complainant  testifies  that  Mr. 
Sibley  told  him  (complainant)  that  he  (Sibley)  would  not  acknowledge 
service  of  the  cross-bill,  and  that,  if  he  (complainant)  was  served,  that 
he  (Sibley)  would  attend  to  it.  Mr.  Sibley  nowhere  appears  upon  the 
record  as  an  attorney  or  solicitor  in  the  case,  but  the  court  may  say  from 
its  own  knowledge,  as  well  as  from  what  appears  in  the  testimony,  that 
Mr.  Sibley  was  up  to  the  time  of  his  death,  some  time  in  the  spring  of 
1876,  a  clerk  for  Walker,  Dexter  &  Smith,  and  whatever  conversation  or 
arrangement  complainant  had  with  Sibley  must  be  presumed  to  have 
been  with  him  as  the  repriesentative  of  the  solicitors  whose  names  appear 
upon  the  record  in  complainant's  behalf.  This  mere  talk  between  com- 
plainant and  Mr.  Sibley  is  not  enough  to  invalidate  or  defeat  the  notice 
regularly  served  on  the  solicitors  whom  complainant  had  himself  clothed 
with  authority  to  represent  him  in  the  case;  especially  when  neither  Mr. 
Kerr  nor  his  solicitor  is  shown  to  have  known  of  these  arrangements  be- 
tween complainant  and  Sibley.  The  proof  also  shows  that  Mr.  James 
R.  Stanberry  of  Newark,  Ohio,  had  been  retained  in  the  case  by  com- 
plainant, and  that  he  bad  filed  his  written  appearance  among  the  papers 
in  the  case,  but  his  name  does  not  appear  upon  the  bill,  nor  in  any  of 
the  proceedings;  and,  even  if  it  did,  the  service  of  the  rule  upon  the  res- 
ident solicitors  for  the  complainant  was  enough.     Walker,  Dexter  & 
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Smith  did  not  withdraw  from  the  case  as  complainant's  solicitors  tintil 
about  four  months  after  the  service  of  this  rule  and  after  this  default  had 
been  taken,  and  the  fact  that  they  admitted  service  on  them  as  com- 
plainant's solicitors  is  enough  to  show  that  they  considered  themselves  at 
that  time  as  authorized  to  do  so.  The  proof  abundantly  shows  that  the 
complainant  in  fact  knew  of  the  filing  and  pendency  of  this  cross-bill» 
and  expected  to  be  inquired  by  some  kind  of  notice  or  process  to  make 
defense.  And  if  this  attempt  on  the  part  of  the  complainant  in  the  cross- 
bill to  compel  the  appearance  of  the  defendants  thereto  by  anything  short 
of  personal  service  of  the  subpoena  upon  them  was  irregular  or  insuffi- 
cient, and  if  the  decree  on  the  cross-bill  was  entered  without  sufficient 
service,  it  was  only  an  error  such  as  could  be  remedied  either  by  a  bill 
of  review  or  an  appeal  in  apt  time.     Kennedy  v.  JSani,  8  How.  612. 

As  to  the  second  point,  tiie  charge  in  the  bill  is  that  the  notice  served 
on  Messrs.  Tuley,  Stiles  &  Lewis,  who  were  then  acting  as  complainant's 
solicitors,  did  not  contain  the  paragraph  that  the  .court  would  be  asked 
to  enter  a  final  decree  in  the  case.  It  appears  from  the  proof  that  this 
notice  was  served  on  Mr.  Stiles  of  this  firm;  and  he  testifies,  in  sub- 
stance, that  he  does  not  think  the  notice,  when  served  on  him,  contained 
this  clause,  and  that  he  would  not  have  admitted  service  if  that  clause 
had  been  included  in  the  notice.  No  reason  is  perceived  why  an  attor- 
ney should  refuse  to  admit  service  of  a  notice  in  the  regular  course  of 
the  proceedings  in  a  case  because  it  contains  information  that  the  party 
giving  the  notice  wiU  ask  the  court  to  take  some  steps  which  the  attor- 
ney on  whom  the  notice  is  served  is  not  willing  to  consent  to.  Admit- 
ting the  mere  fact  that  notice  is  served  is  not  consenting  to  the  right  of 
the  party  serving  it  to  have  the  order  made  which  he  is  notified  will  be 
asked.  The  admission  is  merely  proof  that  the  notice  is  served,  not  a 
consent  that  the  party  giving  the  notice  is  entitled  to  take  the  order  he 
says  he  will  ask  for.  It  puts  the  attorney  on  whom  it  is  served  on  his 
guard,  and  calls  upon  hira  to  resist  the  motion  he  is  told  will  be  made, 
if  he  has  objections  to  it.  But  the  proof  in  this  record  shows  to  my 
mind  quite  satisfactorily  that  the  notice,  when  served,  did  contain  this 
clause.  The  letter-book  of  Mr.  Brown,  the  solicitor  for  Kerr,  is  produced, 
and  shows  an  impression  copy  of  this  notice,  with  this  clause  copied  as 
part  of  the  original  notice.  Mr.  Brown,  Kerr's  solicitor,  testifies  that  he 
served  an  impression  copy  of  the  notice  on  Mr.  Stiles;  and  I  think  from 
the  evidence  of  the  letter-book  it  shows  that  two  impressions  of  this  no- 
tice were  taken, — that  is,  one  for  the  copy  which  was  served  on  Mr. 
Stiles,  and  the  other  upon  the  leaf  of  the  letter-book.  The  clause  in 
question  was  probably  written  after  the  body  of  the  notice  had  been  writ- 
ten out  and  signed  by  the  solicitor  who  gave  it,  as  this  clause  is  written 
in  a  somewhat  close  or  cramped  hand,  not  as  an  interlineation,  but  as 
an  afterthought  to  the  notice  after  it  had  been  prepared  and  signed,  but 
it  is  evidebtly  in  the  same  handwriting,  written  obviously  with  the  same 
pen  and  the  same  ink,  and  is  copied  in  the  letter-book  with  the  body  of 
the  notice  in  such  a  manner  as  to  leave  no  doubt  upon  my  mind  that 
the  notice  is  now  in  the  same  condition  it  was  when  served  on  Mr.  Stiles. 
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So  that,  without  discussing  the  question  as  to  whether  a  defendant  who 
has  allowed  a  bill  to  be  taken  as  confessed  against  him  is  entitled  to  no- 
tice or  not,  it  is  sufficient  to  say  that  the  proof  satisfies  me  that  this  no- 
tice was  served  just  as  it  now  appears  with  this  clause  appearing  in  it, 
and  that  the  all^ation  of  the  bill  to  the  effect  that  this  notice  was  altered 
by  the  addition  of  this  clause  after  it  was  served  is  not  supported  by  the 
testimony. 

As  to  the  last  point,  it  is  apparent  both  from  the  proof  in  this  case 
and  from  the  record  in  the  former  case  that  John  C.  Dunlevy  occupied 
a  position  hostile  to  the  complainant  in  this  original  cause  from  and  be- 
fore the  time  of  the  filing  of  the  original  bill.  They  stood  at  arm's  length 
and  in  no  relation  of  friendship  or  confidence  that  would  justify  any  as- 
sumption that  he  was  not  entitled  to  adopt  any  tactics  or  method  which 
would  defeat  the  complainant's  bill,  allowable  under  the  rules  and  prao- 
tice  of  the  court.  Whatever  may  have  been  the  relations  between  them 
in  law  and  in  equity,  there  can  be  no  doubt  from  the  proof  that  John 
C.  Dunlevy  had  from  the  filing  of  this  first  bill  assumed  a  hostile  posi- 
tion towards  the  complainant  and  denied  all  the  rights  and  equities 
claimed  by  the  complainant,  and  I  see  nothing  in  the  proof  which  would 
authorize  the  complainant,  under  the  circumstances,  to  expect  anything 
from  John  C.  Dunlevy  but  hostile  action  at  every  point  where  he  could 
avail  himself  of  it  to  defeat  the  original  bill.  Both  John  C.  Dunlevy 
and  Kerr  assumed  by  their  answers  positions  which  necessarily  made  it 
their  common  interest  to  act  together  to  defeat  the  complainant.  John 
C.  Dunlevy  was  a  lawyer,  and,  as  the  proof  shows,  co-operated  with 
Kerr  to  defeat  the  complainant.  Under  such  circumstances,  what  is 
more  natural  than  that  he  should  have  known  of  the  filing  of  this  cross- 
bill, and  perhaps  advised  it,  if  he  thought  it  would  subserve  the  inter- 
ests of  the  defendants,  or  either  of  them?  The  allegation  is  that  he  filed 
this  cross-bill  without  the  knowledge  of  Kerr.  But  the  fact  as  shown  by 
the  proof  is  that  it  was  filed  by  Mr.  Brown,  as  the  solicitor  of  Kerr,  and 
I  think  the  preponderance  of  the  proof  is  that  it  was  with  the  full  knowl- 
edge and  approbation  of  Kerr.  The  fact  that  there  is  proof  in  the  rec- 
ord showing  that  Kerr,  two  or  three  years  after  this  decree  was  entered, 
stated  that  he  knew  nothing  of  the  filing  of  the  cross-bill,  is  fully  ex- 
plainable on  the  theory  that  he  had  no  familiarity  with  technical  or  pro- 
fessional terms,  and  did  not  understand  the  full  import  of  the  question 
asked  him.  I  cannot  ignore  the  positive  testimony  of  Mr.  Brown  that 
he  was  directed  by  Mr.  Kerr  to  file  this  cross-bill,  because,  as  it  seems 
to  me,  it  was  one  of  the  methods  which  would  naturally  have  been  re- 
sorted to  under  thtB  circumstances  disclosed  in  the  case  as  a  means  of  de- 
fending against  complainant's  original  cause. 

Much  stress  is  laid  by  the  complainant's  counsel  upon  the  letter  of 
Kerr  to  Mr.  Dobbins,  of  October  15,  1878,  from  which  it  is  argued  that 
up  to  that  time  Kerr  had  no  knowledge  of  or  acquaintance  with  Brown, 
but  an  examination  of  this  letter  in  the  light  of  the  history  of  this  case, 
and  of  the  litigation  which  Kerr  had  been  subjected  to  in  regard  to  the 
title  to  this  land  by  Phillips  and  others,  satisfies  me  that  he  was  inquir- " 
v.SSF.no.e— 80 
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ing  of  Mr.  Dobbins  as  to  the  expediency  of  employing  other  attorneys 
to  represent  him  in  the  litigation  between  himself  and  others  with  the 
park  commissioners  in  regard  to  the  title  to  his  lands,  and  was  asking 
Dobbins'  advice  as  to  the  employment  of  Brown  and  his  partner  White 
in  the  litigation  with  the  park  commissioners  and  Phillips,  and  that  this 
letter  has  no  bearing  in  regard  to  the  questions  involved  in  this  cause. 
As  I  have  already  said,  John  C.  Dunlevy,  being  a  lawyer,  and  being  in- 
terested in  this  controversy,  may  have  not  only  advised  the  filing  of  the 
cross-bill,  but  had  something  to  do  with  its  preparation,  Mr.  Brown  be- 
ing a  young  lawyer,  but  the  proof  leaves  no  doubt  in  my  mind  that  Kerr 
had  either  clothed  Brown  with  such  general  power  as  authorized  him  to 
file  the  cross-bill  in  the  exercise  of  his  discretion  as  a  means  for  defend- 
ing and  protecting  Kerr's  interests,  or  that  he  had  special  directions  from 
Kerr  to  file  the  cross-bill,  and  that  there  is  no  good  ground  for  assuming 
that  it  was  fraudulently  prepared  and  filed,  or  imposed  upon  the  court. 
It  is  true,  the  grounds  taken  by  the  cross-bill  might  not  have  been  sus- 
tained had  the  case  been  resolutely  contested,  and  the  complainant's 
rights  under  the  proof  fully  discussed  and  presented  to  the  court  l>y 
counsel,  but,  instead  of  doing  this,  the  defendants,  in  the  cross-bill,  al- 
lowed it  to  be  taken  as  confessed  against  them,  thereby  in  effect  admit>- 
ting  all  the  allegations  contained  in  the  cross-bill,  and  which  had  been 
set  forth  quite  at  length  in  the  answers  of  both  Kerr  and  John  C.  Dun- 
levy.  And  I  fail  to  see  much  force  in  the  contention  on  the  part  of  the 
complainant  that  this  cross-bill  was  filed  without  the  knowledge  or  con- 
currence of  Kerr,  so  long  as  Kerr  himself,  or  those  who  now  represent 
him,  he  being  dead,  do  not  complain. 

But  it  is  strenuously  urged  in  argument  that  John  C.  Dunlevy  imposed 
upon  the  court,  and  obtained  an  unconscionable  decree  by  the  instru- 
mentality of  this  cross-bill,  of  which,  it  is  insisted,  he  is  the  sole  au- 
thor. The  reply  to  this  is  that  the  complainant  was  represented  on 
the  record  by  able  and  astute  solicitors,  whose  duty  it  was  to  see  that 
the  court  was  not  imposed  upon  to  the  complainant's  prejudice,  and  who 
were  amply  capable  of  ascertaining  when  leave  was  asked  of  the  court, 
on  notice  to  them,  to  file  this  cross-bill,  whether  the  solicitors  who  pro- 
posed to  file  the  cross-bill  were  authorized  so  to  do  or  not,  if  such  infor- 
mation was  of  value  to  them  in  the  case.  Then  was  the  time  to  have 
challenged  the  authority  of  Mr.  Brown  to  act  for  Mr.  Kerr.  The  com- 
plainant and  Kerr  both  lived  in  Ohio,  and,  as  I  gather  from  the  proof, 
at  no  great  distance  from  each  other,  and  the  fact  whether  Brown  was 
acting  by  Kerr's  authority  might  easily  have  been  ascertained  at  the 
time;  and  failure  to  ascertain  and  inform  the  court  that  it  was  being  im- 
posed on  in  the  premises  at  the  time  of  the  concurrence  ought,  it  seems 
to  me,  to  silence  complainant  at  so  late  a  day  as  this.  In  fact  the  cross- 
bill contains  nothing  except  the  prayer  for  affirmative  relief,  which  was 
not  contained  in  the  answers  of  both  Kerr  and  John  C.  Dunlevy  to  the 
original  bill. 

The  complainant  may  have  had  a  meritorious  case,  and  the  equities 
may  have  been  wholly  with  him  both  upon  the  original  and  the  cross- 
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bill,  but,  if  so,  he  was  guilty  of  such  negligence  in  attending  to  his 
case  that  he  cannot  now  escape  the  consequences  of  his  neglect  by  alle- 
gation of  fraud  unsupported  by  proof.  To  set  aside  this  decree  upon 
the  proof  adduced  would,  it  seems  to  me,  establish  a  dangerous  prece- 
dent imperiling  the  stability  of  all  judicial  proceedings  and  make  litiga- 
tion practically  interminable.     The  bill  is  dismissed  for  want  of  equity. 


Fagan  et  al.  v.  Thompson  et  al. 
(Oircuii  Court,  Jff,  2).  Missouri,  E.  D,    April  9, 1889.^ 

Tbustb— EzFBESS  Trubts— Rbcitai^  in  Hortoagb. 

A  mortgage  was  executed  to  T.,  which  recited  that  T.  had,  or  was  about  to, 
become  surety  on  a  certain  bond  of  indemnity  conditioned  to  pay  complain- 
ants all  such  sums  as  they  might  be  compelle'd  to  pay  as  sureties  on  a  bond 
for  the  release  of  mortgagors  steaiper,  which  had  been  libeled,  and  proTided 
that  upon  repayment  to  T.  by  mortgagors  of  any  and  all  sums  that  he  might 

'  be  required  to  pay  by  reason  of  signing  such  indemnity  bond,  the  mortgage 
was  to  be  void.  EM  that,  as  T.  never  signed  the  indemnity  bond,  the  com- 
plainants acquired  no  rights  in  the  mortgaged  property  by  virtue  of  the  mort- 
gage. 

Same— Creation  bT  Estoppel— Representations. 

The  circuit  court  rendered  a  decree  against  the  mortgagors  and  complain- 
ants in  the  case  against  the  steamer,  and  an  arrangement  was  entered  into 
with  T.'s  knowledge  by  which  complainants  were  to  become  sureties  on  an 
appeal-bond  on  condition  that  T.  should  execute  abend  of  indemnity  in  their 
favor  against  liability  both  on  the  appeal-bond  and  all  previous  bonds  signed 
by  complainants  for  the  mortgugors.  Complainants  executed  the  appeal- 
bond,  relying  on  T.'s  representation  that  the  mortgagors  had  placed  real  and 
personal  property  in  his  hands  "to  secure  all  i^arties  who  had  signed  bonds" 
on  account  of.  the  steamer,  and  on  his  promise  to  turn  over  any  portion  of 
such  property  in  trust  to  secure  complainants  in  case  they  were  not  satisfied 
with  his  bond.  The  mortgage  in  question  had  been  executed,  but  T.  denied 
any  knowledge  of  it,  but  shortly  afterwards  one  of  the  mortgagors  conveyed 
the  property  to  T.  The  steamer  had  been  transferred  to  T.  to  indemnify 
himself  from  loss  on  another  bond,  and  he  had  agreed  after  his  liability  had 
been  discharged  to  do  with  it  as  the  mortgagors  might  direct.  Held,  that  T. 
was  estopped  from  denying  that  he  held  the  property  in  trust  for  complain- 
ants, and  was  bound  to  treat  the  steamer  as  held  in  pledge  for  complainants' 
protection  as  well  as  for  his  own. 

Same— Statute  op  Frauds. 

The  fact  that  T.'s  written  representations  did  not  sufficiently  identify  the 
lands  to  satisfv  the  statute  of  frauds  does  not  avoid  the  estoppel,  it  not  ap- 
pearing that  T.  acquired  any  real  estate  from  the  source  represented  other 
than  that  conveyed  by  the  deed. 

Same — Extent  op  Trust. 

T..  in  his  letter  containing  the  representation  in  regard  to  the  property, 
also  said:  ''This  property  I  hold  in  trust  for  the  benefit  of  all  who  signed,  not 
for  myself  alone. "  Held,  that  this  clearly  implied  that  T.  was  a  beneficiary 
in  the  trust,  and  that  he  was  entitled  to  participate  ratably  in  the  fund 
realized  from  the  sale  of  the  realty. 

Pledge— Accounting  by  Pledgee. 

After  the  steamer  had  been  turned  over  to  T.  he  transferred  it  to  a  corpo- 
ration in  exchange  for  its  entire  capital  stock,  by  which  the  steamer  was  em- 
ployed under  the  captaincy  of  one  of  the  mortgagors.    T.  advanced*  largo 
sums  from  time  to  time  to  aid  in  running  the  steamer,  but  debts  accumulated  * 
tot  expenses,  repairs,  and  insurance,  and  she  was  finally  sold  under  Judicial 
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decree,  T.  realizing  nothing  from  it.  Held  that,  as  T/s  conduct  appeared  to 
be  neither  reckless,  negligent,  norimproTident.  and  as  the  complainants  'were 
fully  aware  of  the  manner  in  which  the  steamer  was  employed,  and  made  no 
objection,  T.  was  not  accountable  for  its  value. 

6.  Samb. 

The  steamer  was  sold  under  legal  process  at  the  solicitation  of  mortgag^ors. 
T.  consented  to  purchase,  and  did  so,  advancing  the  money  therefor,  and 
agreeing  to  convey  it  to  whomsoever  the  mortgagors  might  direct  upon  repay- 
ment  of  the  purchase  money,  he  in  the  mean  time  to  retain  the  steamer  solely 
as  security.  While  it  was  so  held  it  was  libeled  for  a  collision.  Held  that, 
as  between  T.  and  the  mortgagors  and  their  creditors,  he  had  a  lien  on  the 
steamer  for  whatever  advances  he  was  compelled  to  make,  or  liabilities  he 
assumed  in  order  to  secure  its  release  from  the  seizure. 

In  Equity,     Bill  to  subject  fund  to  a  trust. 

The  bill  of  complaint  in  this  case  charged,  in  substance,  that  on  De- 
cember 1,  1878,  Mary  E.  Stein,  now  a  widow,  but  then  the  wife  of  Al- 
bert Stein,  was  the  nominal  owner  of  the  steam-boat  Charles  Morgan, 
but  that  the  same  was  being  used  and  operated  for  the  benefit  of  herself 
and  husband,  and  her  son,  Harry  W.  Stein,  the  two  latter  persons  be- 
ing respectively  master  and  clerk  of  the  steamer.  That  while  said  steam- 
boat was  so  used  and  operated,  she  was  libeled,  and  seized  at  the  port 
of  New  Orleans,  on  December  7,  1878,  by  reason  of  a  collision  with  the 
steamer  Cotton  Valley,  and  that  complainants  were  thereafter,  in  De- 
cember, 1878,  induced  to  become  sureties  on  a  bond  signed  by  Mary  E. 
and  Albert  Stein,  as  principals,  to  obtain  the  release  of  the  steamer  Mor- 
gan, through  representations  made  by  Albert  and  Harry  W.  Stein  that 
they  would  procure  defendant  William  H.  Thompson  to  indemnify  and 
hold  the  complainants  harmless  from  the  liability  so  assumed.  That 
Harry  W.  Stein  was  the  owner  of  certain  valuable  real  estate  in  Cincin- 
nati, Ohio,  that  had  been  theretofore  conveyed  to  him  by  his  father, 
Albert  Stein,  without  consideration;  and  that,  while  said  suit  was  pend- 
ing in  the  district  court  of  the  United  States  for  the  district  of  Louisiana, 
defendant  Harry  W.  Stein,  on  July  22,  1881,  executed  and  placed  on 
record  in  Cincinnati,  Ohio,  a  mortgage  on  said  real  estate,  which  pur- 
ported to  be  given  tp  secure  Thompson,  as  mortgagee,  for  having  or  be- 
ing about  to  indemnify  the  complainants  against  the  liability  by  them 
assumed  on  the  release  bond  aforesaid,  and  which  also  purported  to  be 
given  to  secure  Thompson  against  liability  for  having  himself  signed  a 
bond  to  secure  the  release  of  the  steamer  Morgan  in  certain  proceedings 
begun  against  the  steamer  in  the  United  States  district  court  for  the  dis- 
trict of  Kentucky.  The  bill  allied  that  shortly  after  the  steamer  Mor- 
gan was  released  at  New  Orleans  in  December,  1878,  she  proceeded  to 
Cincinnati,  Ohio,  and  that  the  defendants  caused  her  to  be  there  libeled 
on  another  demand  in  the  United  States  district  court,  and  to  be  speedily 
sold  under  an  order  of  court  on  December  28,  1878,  and  that  at  such 
sale  the  steamer  was  purchased  by  defendant  Thompson  for  about  $15,- 
000 ;  that  such  purchase  was  made  by  Thompson  under  an  agreement 
with  Mary  E.,  Albert,  and  Harry  W.  Stein  that  the  purchase  money 
was  to  be  refunded  to  him ;  that  it  was  so  refunded ;  that  in  point  of 
fact  the  said  sale  at  Cincinnati  was  fraudulent  and  collusive,  and  de- 
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signed  to  hinder  and  delay  the  creditors  of  Albert,  Mary  E.,  and  Harry 
W.  Stein  ;  that  about  the  same  time  the  Steins  conveyed  to  Thompson 
two  barges,  and  an  interest  in  a  wharf-boat  in  the  city  of  Cincinnati, 
which  conveyance  was  also  alleged  to  be  fraudulent  and  collusive.  The 
bill  averred  that  after  Thompson  bought  the  steamer  Morgan  as  afore- 
said, and  while  the  steamer  stood  enrolled  in  his  name  as  owner,  she 
collided  with  the  steamer  Charles  W.  Cannon,  on  account  of  which  pro- 
ceedings were  b^un  against  the  Moi^n  on  April  30,  1880,  in  the  dis- 
trict court  of  the  United  States  for  the  district  of  Kentucky,  and  that  the 
release  bond  signed  by  Thompson  in  that  proceeding,  and  referred  to  in 
the  mortgage  above  mentioned,  was  in  reality  a  bond  signed  by  Thomp- 
son as  principal,  and  not  as  surety  for  either  of  his  co-defendants.  The 
bill  averred  that,  after  the  transfer  of  the  steamer  to  him,  Thompson  sold 
her  to  the  Morgan  Transportation  Company  for  the  price  of  $20,000  in 
full-paid  stock;  that  the  steamer  was  then  worth  $27,000,  and  that 
Thompson  has  not  accounted  for  the  stock;  that  defendant  Mary  B. 
Stein,  about  the  time  the  mortgage  aforesaid  was  executed,  also  trans- 
ferred to  Thompson  four  shares  of  stock  of  the  Missouri  Lead  &  Oil  Com- 
pany, of  the  value  of  $5,000 ;  that  Thompson  paid  nothing  for  the  stock, 
and  that  the  transfer  to  him  was  fraudulent  and  collusive ;  that  on  Sep- 
tember 11,  1883,  defendant  Harry  W.  Stein,  for  an  expressed  consider- 
ation of  $3,000,  but  in  reality  for  no  consideration  whatever,  conveyed 
to  Thompson  the  Cincinnati  real  estate  which  he  had  previously  con- 
veyed to  him  by  way  of  mortgage  on  July  22,  1881,  said  conveyance 
being  made  and  accepted  subject  to  said  mortgage,  and  that  said  realty 
was  at  the  time  worth  $20,000. 

The  bill  then  averred  that  the  suit  against  the  steamer  Morgan  first 
above  mentioned  was  prosecuted  in  the  United  States  district  and  circuit 
court  for  the  district  of  Louisiana,  with  the  result  that  on  March  18, 
1882,  a  decree  was  rendered  against  the  complainants  as  sureties  on  the 
release  bond,  by  the  United  States  circuit  court,  for  the  sum  of  $15,- 
074.60;  that  thereupon  defendants  Mary  E.  and  Harry  W.  Stein  applied 
to  complainants  to  become  sureties  on  an  additional  bond,  to  appeal  the 
cause  to  the  supreme  court  of  the  United  States,  representing  at  the  time 
that  defendant  Thompson  had  agreed  to  execute  an  indemnity  bond  in 
their  favor  in  case  complainants  signed  such  appeal-bond,  and  that  they 
i  had  placed  in  his  (Thompson's)  hands  ample  property  to  secure  him  for 
so  doing;  that  Thompson  himself  also  wrote  to  complainants'  attorney, 
urging  them  to  sign  such  appeal-bond,  and  assuring  them  that  he  had 
received  from  the  Steins'  property  suflScient  to  indemnify  complainants 
from  all  liability  or  loss  which  might  result  to  them  from  having  signed 
any  bonds  in  said  cause  theretofore,  or  by  reason  of  their  signing  the  ap- 
peal-bond, and  that  he  held  said  property  so  received  in  trust  to  secure 
all  who  had  or  did  sign  bonds  for  said  steamer  Morgan;  that  complain- 
ants, relying  upon  the  representations  so  made  by  Thompson,  eventu- 
ally became  sureties  on  said  appeal-bond;  that  an  appeal  was  duly  prose- 
cuted to  the  supreme  court  of  the  United  States  in  said  cause,  which  re- 
sulted in  a  decree  of  affirmance  on  May  4,  1885,  whereby  complainants 
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were  condemned  to  pay  and  did  pay  the  sum  originally  decreed  to  be^ 
paid  by  the  United  States  circuit  court,  together  with  interest  thereon  at 
5  per  cent,  per  annum  from  December  1,  1878,  (JThe  Charles  Morgan  v. 
Kmn8,  115  U.  S.  69,  5  Sup.  Ct.  Rep.  1172;)  that  Albert  Stein  died  in- 
solvent, and  that  Maxy  E.  and  Harry  W.  Stein  are  now  without  means 
and  insolvent.  In  view  of  the  premises  the  bill  charged  that  the  prop- 
erty heretofore  mentioned  was  placed  in  Thompson's  hands  as  a  trustee, 
and  that  he  holds  a  large  amount  of  valuable  real  and  personal  property 
and  money,  which  was  placed  in  his  hands  by  the  Steins  to  secure  him 
for  indemnifying  the  complainants  from  any  and  all  loss  as  sureties,  and 
which  he  received  in  trust  for  that  purpose.  The  bill  prayed  that 
Thompson  be  compelled  to  account  for  such  property;  that  he  be  de- 
creed to  hold  all  such  property  charged  with  a  trust  in  complainants' 
favor,  and  for  general  relief.  The  answer  to  the  bill  denied  all  the 
charges  of  fraud  and  collusion  contained  'therein.  In  substance,  it  de- 
nied that  Thompson  ever  received  from  the  Steins  any  property  •whatso- 
ever in  trust  to  indemnify  the  complainants,  or  that  any  property  by  him 
held  was  chargeable  with  a  trust  in  favor  of  complainants.  It  admitted 
that  a  mortgage  of  the  tenor  mentioned  in  the  bill,  on  real  estate  situated 
in  Cincinnati,  Ohio,  was  executed  by  Harry  W.  Stein,  and  that  it  was 
placed  on  record  without  his  (Stein's)  knowledge,  but  averred  that  said 
mortgage  was  never  delivered  to  or  accepted  by  Thompson,  and  that  the 
latter  had  no  knowledge  of  the  existence  of  the  mortgage  for  several 
years  thereafter,  nor  until  it  was  discovered  among  the  papers  of  Albert 
Stein.  It  further  averred  that  the  subsequent  conveyance  on  Septem- 
ber 11,  1883,  of  the  real  estate  mentioned  in  said  mortgage,  by  Harry 
W.  Stein  to  Thompson,  was  made  to  reimburse  the  latter  for  money 
loaned  to  Harry  Stein,  and  to  make  good  the  loss  which  Thompson  had 
sustained  by  executing  a  release  bond  for  and  in  behalf  of  Mary  E.  Stein, 
when  the  steamer  Morgan  was  libeled  at  the  instance  of  the  owners  of 
the  steamer  Charles  W.  Cannon,  in  the  United  States  district  court  of 
Kentucky. 

Given  CampbeUy  for  complainants. 

James  Taussig,  for  respondents. 

Thayer,  J. ,  (after  stating  the  issues  as  above.)  From  what  has  been  said 
concerning  the  allegations  of  the  bill  it  is  evident  that  it  was  framed  with 
a  view  of  establishing  a  trust,  and  obtaining  an  account  and  administrar 
tion  of  the  trust  property.  A  certain  class  of  averments  tend  to  show 
that  the  trust  sought  to  be  enforced  is  a  resulting  trust,  arising  out  of  a 
fraudulent  conveyance  of  property  by  Mary  E.,  Albert,  and  Harry  W. 
Stein  to  the  defendant  Thompson.  Another  class  of  averments  charge, 
in  effect,  that  the  defendant  Thompson  holds  certain  property  upon  an 
express  trust  created  for  complainants'  benefit  as  sureties  of  Mrs.  Stein, 
or  at  least  that  defendant  is  estopped  to  deny  the  existence  of  such  a 
trust.  I  have  considered  the  case  in  both  aspects,  and  accordingly  an- 
nounce the  following  conclusions  on  questions  both  of  law  and  fact: 

Krst.  The  Cincinnati  real  estate  alluded  to  in  the  bill  was  conveyed  to  - 


Digitized  by 


Google 


FAGAN  V.  THOMPSON.  471 

Harry  W.  Stein  by  Albert  Stein  in  the  year  1877.  The  evidence  in  the 
case  does  not  show  that  that  conveyance  was  without  consideration  and 
for  that  reason  fraudulent.  On  the  contrary,  it  tends  to  show  that  a  val- 
uable (if  not  an  adequate)  consideration  was  paid  for  that  conveyance. 
But,  even  if  such  was  not  the  fact,  Capt.  Albert  Stein  appears  to  have 
been  in  a  condition  at  that  time  to  have  made  a  valid  gift  of  the  property 
to  his  son.  Furthermore,  there  is  no  suflBcient  evidence  afifectiug  Thomp- 
son with  notice  of  the  invalidity  of  that  conveyance,  if  it  was  invalid. 
For  these  reasons  that  averment  of  the  biU  of  complaint  must  be  ignored. 
Neither  does  the  testimony  in  the  case  show  that  Mary  E.  Stein  on  De- 
cember 1,  1878,  was  merely  the  nominal  owner  of  the  steamer  Charles 
Morgan,  as  the  bill  avers.  For  all  the  purposes  of  this  case  it  must  be 
assumed  that  she  was  the  real  owner.  The  evidence  does  not  show  that 
the  sale  and  transfer  of  said  steamer  to  defendant  Thompson,  at  Cincin- 
nati, Ohio,  on  December  28,  1878,  or  that  the  sale  and  transfer  to  him 
of  the  two  barges  and  an  interest  in  a  wharf-boat,  or  that  the  transfer  to 
him  of  four  shares  of  stock  in  the  Missouri  Lead  &  Oil  Company  were 
either  of  them  fraudulent  and  collusive,  so  far  as  defendant  Thompson 
was  concerned.  It  is  unnecessary  to  determine  what  prompted  Mr.  and 
Mrs.  Stein  to  suffer  the  steamer  Morgan  to  be  sold  under  legal  process  at 
that  time  and  place.  It  is  evident  that  the  complainants,  or  their  attor- 
ney and  representative,  Mr.  Rice,  who  was  present  on  that  occasion,  was 
fully  apprised  of  their  purpose  and  assented  to  the  sale,  even  if  he  did 
not  himself  advise  and  recommend  it,  and  that  he  and  his  clients  assented 
to  the  purchase  made  by  Mr.  Thompson.  Complainants  are  in  no  posi- 
tion, therefore,  to  complain  of  that  transaction.  The  facts  pertaining  to 
the  purchase,  as  found  by  the  court,  are  that  defendant  Thompson  was  | 

urgently  solicited  by  Mr.  and  Mrs.  Stein,  who  were  his  relatives,  to  pur- 
chase the  steamer  at  the  marshal's  sale,  and  he  consented  to  do  so,  and 
to  advance  the  money  requisite  for  that  purpose,  which  he  did,  the  sum 
advanced  being  $16,000.  He  further  agreed  to  reconvey  the  steamer  to 
Mrs.  Stein,  or  to  whomsoever  she  might  direct,  when  the  purchase  money  I 

advanced  by  him  had  been  repaid;  and  in  the  mean  time  he  was  to  retain  | 

the  title  to  the  steamer  solely  as  security  for  such  repayment.     Pending  I 

the  repayment  of  the  purchase  money  so  advanced,  it  was  no  doubt  un-  j 

derstood  by  all  parties,  including  the  complainants,  that  the  Steins  were 
to  have  full  control  and  management  of  the  steamer,-  and  the  benefit  of 
all  her  earnings.     Between  December  28,  1878,  and  February  3,  1880,  I 

Thompson  was  repaid  the  amount  of  his  advances.  The  four  shares  of 
stock  in  the  Missouri  Lead  <fe  Oil  Company  were  transferred  to  him  during 
that  period  in  part  payment,  at  an  agreed  valuation  of  $4,000.  From 
February  3,  1880,  to  May  6,  1880,  on  which  latter  date  the  steamer 
Morgan  was  reconveyed  to  Mrs.  Stein,  defendant  Thompson  held  the  legal 
title  to  the  steamer  in  trust  for  her,  or  as  her  bailee,  and  had  no  other  inter- 
est therein.  It  was  during  tliat  peViod,  (in  the  latter  part  of  April,  1880,) 
and  while  the  Steins  had  control  of  the  steamer,  that  the  second  collision 
with  the  Cannon  occurred,  which  gave  rise  to  the  suit  in  Kentucky.  If 
any  barges  and  an  interest  in  any  wharf-boat  were  ever  conveyed  to 
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Thompson,  they  were  so  conveyed  originally,  as  additional  security  for 
the  repayment  of  the  money  advanced  by  him  to  purchase  the  steamer 
at  the  marshal's  sale  above  alluded  to.  The  barges  and  the  interest  in 
the  wharf-boat  eventually  appear  to  have  become  valueless,  and  may  be 
dismissed  from  the  controversy  without  further  remark.  The  all^ation 
in  the  bill  that  Harry  W.  Stein  conveyed  to  his  co-defendant  Thompson, 
on  September  11,  1883,  real  estate  located  in  Cincinnati,  Ohio,  of  the 
value  of  $20,000,  for  an  expressed  consideration  of  $3,000,  but  in  reality, 
for  no  consideration,  is  not  established  by  the  evidence.  Such  a  convey- 
ance was  made  for  an  expressed  consideration  of  $8,000,  but  the  evidence 
shows  to  my  satisfaction  that  Mr.  Thompson  had  made  advances  to  that 
amount  to  Harry  W.  Stein  and  to  Mrs.  Stein,  which  the  conveyance,  as 
between  the  grantor  and  the  grantee,  was  intended  to  repay.  That  convey- 
ance stands  upon  a  sufiScient  consideration  to  render  it  valid,  and  it  cer- 
tainly cannot  be  attacked  as  voluntary  by  these  complainants.  Whether 
that  conveyance  inured  to  the  benefit  of  the  complainants  upon  other 
grounds  is  a  question  to  be  hereafter  considered.  From  what  has  been 
said,  therefore,  it  appears  that,  in  so  far  as  the  bill. seeks  to  charge  de- 
fendant Thompson  with  the  possession  of  property,  real  or  personal,  re- 
ceived from  either  Mary  E.,  Albert,  or  Harry  W.  Stein,  under  such  cir- 
cumstances that  a  trust  results  by  operation  of  law  in  favor  of  the  com- 
plainants as  creditors  of  the  Steins,  or  either  of  them,  the  bill  cannot  be 
maintained. 

Second.  The  answer  denies  that  the  mortgage  of  July  22,  1881,  exe- 
cuted by  Harry  W.  Stein,  was  ever  delivered  to  or  accepted  by  Thomp- 
son, or  that  it  was  placed  on  record  with  Stein's  knowledge.  Ti^e  issue 
so  tendered,  however,  must  be  found  against  the  defendants.  The  deed 
of  September  11,  1883,  also  executed  by  Harry  W.  Stein,  refers  to  the 
mortgage  of  July  22,  1881,  and  professes  to  convey  the  lands  therein 
described,  subject  to  that  conveyance.  The  execution  of  that  deed  by 
the  mortgagor,  and  the  acceptance  thereof  by  the  mortgagee,  with  the 
recital  aforesaid,  is  a  sufficient  recognition  of  the  existence  of  the  mort- 
gage as  a  subsisting  incumbrance,  and  is  sufficient  proof  of  the  delivery 
of  the  same  by  Harry  W.  Stein,  and  of  the  acceptance  thereof  by  defend- 
ant Thompson.  But,  conceding  such  to  be  the  law,  it  must  nevertheless 
be  held  that  the  mortgage  will  not  warrant  the  court  in  granting  relief 
under  the  averments  of  the  bill.  The  mortgage  did  not  create  a  trust  in 
any  lands  in  favor  of  the  complainants.  Tlie  mortgage  was  given  solely 
to  secure  Thompson  from  liability  on  account  of  his  having  given,  or 
being  about  to  give,  the  complainants  an  indemnity  bond,  and  also  to 
secure  him  on  account  of  his  having  become  surety  on  a  release  bond  in 
the  Cannon  Case,  pending  in  the  United  States  district  court  for  the  state 
of  Kentucky.  The  mortgage  recites,  in  effect,  that  ^'whereas,  William 
H.  Thompson  has,  or  is  about  to,  become  surety  on  a  certain  bond  of 
indemnity,"  conditioned  to  pay  complainants  all  such  sums  as  they  may 
be  compelled  to  pay  as  sureties  on  the  release  bond  given  at  New  Orleans 
in  the  Cotton  Valley  Case,  "now,  if  Mary  Stein  shall  pay  or  cause  to  be 
paid  to  Thompson,  any  and  all  sums  that  he  shall  pay  or  be  required  to 
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pay  by  reason"  of  his  signing  the  indemnity  Bond  in  fkvor  of  complain- 
ants, or  in  consequence  of  his  becoming  surety  on  the  release  bond  in 
the  Cannon  Que^  then  the  mortgage  shall  become  void.  In  point  of  fact 
Thompson  never  signed  a  bond  of  indemnity  in  &vor  of  complainants, 
such  as  the  mortgage  recites,  or  any  other  bond,  in  their  favor,  and  there- 
fore acquired  no  right  to  hold  the  mortgaged  property  for  his  indemnity. 
Under  such  circumstances,  it  goes  without  saying  that  the  complainants 
acquired  no  rights  in  or  to  the  mortgaged  property  by  virtue  of  the  mort- 
gage. 

Third.  The  next  and  most  important  question  in  the  case  is  whether 
the  evidence  is  sufficient  to  establish  an  express  trust,  and  involved  in 
this  inquiry  is  the  further  question  whether  defendant  Thompson  is  not 
estopped  to  deny  that  he  holds  certain  property  in  trust  to  indemnify 
the  complainants.  The  facts  bearing  on  these  issues,  as  developed  by 
the  testimony  and  found  by  the  court,  ar^  as  follows:  After  the  collis- 
ion with  the  steamer  Cannon  occurred,  and  after  Thompson  as  enrolled 
owner  had  signed  a  bond  as  principal  to  secure  the  release  of  the  steamer 
Morgan  from  the  seizure  made  in  tiie  district  of  Kentucky  on  account  of 
that  collision,  he  reconveyed  the  Morgan  to  Mrs.  Stein,  by  bill  of  sale 
dated  May  6,  1880.  That  conveyance  was  obviously  made  by  Mr. 
Thompson  to  relieve  himself  from  personal  liability  as  ostensible  owner, 
for  future  damage  that  might  be  done  by  the  steamer,  and  from  liabili- 
ties that  she  might  incur.  At  the  date  of  that  conveyance  proceedings 
were  pending  against  the  Morgan  in  the  districts  of  Louisiana  and  Ken- 
tucky, and  release  Bonds  had  been  given  in  each  case.  It  is  evident 
that  at  that  time  it  was  not  supposed  that  either  suit  was  well  founded, 
(particularly  the  Cannon  Su/it,)  or  that  either  was  liable  to  result  in  a  de- 
cree in  favor  of  libelants.  On  May  3,  1881,  however^  a  decree  was  en- 
tered in  favor  of  libelants  in  the  Cannon  Case^  in  the  sum  of  about  $14,- 
000,  against  Mr.  Thompson  and  his  sureties  on  the  release  bond,  and  on 
the  16th  of  June  following  a  decree  was  rendered  in  the  United  States 
district  court  for  the  district  of  Louisiana  in  favor  of  libelants  in  the 
Cotton  Valley  Case  against  Mr.  and  Mrs.  Stein  and  their  sureties,  these 
complainants,  in  the  sum  of  $13,698.  Prom  the  decree  in  the  latter 
case  an  appeal  was  taken  by  Mrs.  Stein  and  her  husband  to  the  United 
States  circuit  court.  On  July  16,  1881,  following  the  two  decrees  last 
mentioned^  Mrs.  Stein  reconveyed  the  steamer  Morgan  to  defendant 
Thompson.  The  bill  of  sale  of  the  steamer  made  on  that  day,  recites  a 
consideration  of  $10,000,  but  it  is  conceded  that  no  consideration  was 
paid  for  that  conveyance.  The  evidence  in  the  case  satisfies  me  that 
the  bill  of  sale  in  question,  at  the  time  it  was  executed,  was  made  by 
way  of  pledge  for  the  sole  purpose  of  indemnifying  Thompson  against 
the  decree  in  the  Cannon  O!i«0  that  had  been  rendered  against  him  on  the 
preceding  3d  of  May.  The  evidence  does  not  show,  in  my  opinion,  that 
the  defendant,  when  he  accepted  the  bill  of  sale  of  the  steamer  Morgan, 
on  or  about  July  15,  1881,  either  agreed  to  hold  the  steamer  in  trust  to 
indemnify  the  complainants  as  sureties  on  the  release  bond  in  the  Cotton 
Valley  Case,  or  in  trust  to  indemnify  both  himself  and  the  complainants. 
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The  defendant  did  agree,  ho  doubt,  with  Mrs.  Stein,  to  transfer,  or  do 
with  the  steamer  as  she  might  direct,  after  his  liability  on  the  release 
bond  in  the  Cannon  Case  had  been  discharged  without  outlay  on  his 
part ;  but  that  an  express  trust  was  created  at  that  time  in  favor  of  com- 
plainants is  not  probable,  and  I  do  not  so  find.  From  and  after  July 
15,  1881,  the  steamer  remained,  as  before,  under  the  charge  and  control 
of  the  Steins.  On  March  16,  1882,  a  decree  was  rendered  by  the  United 
States  circuit  court  in  the  CoiJUm  VaUey  Case  in  favor  of  libelants  and 
against  Mr.  and  Mrs.  Stein,  and  these  complainants  as  sureties,  in  the 
sum  of  $15,074.  The  evidence  shows  that  an  arrangement  was  then 
made  between  Mr.  and  Mrs.  Stein  and  Harry  W.  Stien  and  the  com- 
plainants, which  was  made  known  to  defendant  Thompson,  and  was  as- 
sented to  by  him,  to  the  effect  that  an  appeal  should  be  taken  in  the 
Cotton  Vallm/  Case  to  the  United  States  supreme  court ;  that  complain- 
ants should  become  sureties  for  the  Steins  on  an  additional  appeal  bond 
in  the  sum  of  $4,000 ;  and  that  defendant  Thompson  should  execute  a 
bond  in  favor  of  complainants,  to  indemnify  them  against  liability  both 
on  said  appeal-bond  and  all  previous  bonds  that  they  had  signed  as  sure- 
ties for  Mr.  and  Mrs.  Stein.  Thereafter  a  controversy  arose  between 
complainants  and  Thompson  as  to  the  form  of  the  indemnity  bond  that 
should  be  executed  by  him.  The  details  of  that  controversy,  and  the 
representations  made  by  Mr.  Thompson,  which  are  relied  upon  to  estab- 
lish a  trust,  and  also  to  create  an  estoppel,  will  be  best  shown  by  the 
letters  on  the  subject  which  passed  between  Mr.  Thompson  and  Mr. 
Rice,  who  appears  to  have  been  acting  in  the  matter  as  attorney  for 
complainants.     The  letters  are  as  follows  : 

"April  7th,  2. 
"  W,  JET.  Thompson^  Esq.t  St.  Louis,  Mo. — Dear  Sir:  At  time  of  ac- 
knowledging receipt  of  bond,  a  few  days  since,  I  had  not  read  it  with  care. 
But  on  doing  so,  and  on  exhibiting  to  the  gentlemen  in  interest,  they  are 
dissatisfied  with  it.  I  drew  up  a  bond  in  accordance  with  an  understanding 
which  was  mutual  to  the  gentlemen  and  to  Captain  Stein,  and  which  was  rep- 
resented in  the  conditions.  The  bond  was  intended  to  cover  all  the  liability 
of  the  persons.  Wood,  Leathers,  Martin,  and  Fagan,  who  had  signed  the  re- 
lease bond,  and  the  bond  for  appeal  to  the  circuit  court.  Captain  Stein  ex- 
plained that  you  would  understand  this,  and  that  he  or  Mrs.  Stein  had  placed 
securities  in  your  hands  to  protect  you  in  signing  such  bond.  The  bond  re- 
turned has  reference  only  to  the  bond  of  $4,000  yet  to  be  given,  to  procure  an 
appeal  to  the  sup.  court  of  the  U.  S.,— very  different,  as  you  will  see,  from 
what  was  the  intention  when  the  bond  prepared  by  me  was  drawn  up.  The 
gentlemen  will  hesitate  to  sign  a  further  bond,  before  they  are  satisfied.  I 
shall  to-day  return  both  bonds  to  Captain  Stein  at  Cinn.    Very  respectfully, 

"Chas.  S.  Rice." 

"St.  Louis,  April  10th,  1882. 
'*C?ias.  8.  Rice,  Esqr.,  Nefw  Orleans,  La. — ^Deab  Sir:  I  am  in  receipt 
of  your  favor  of  the  7th,  and  would  say  in  reply  that  the  intention  of  the  bond 
was  to  cover  all  liability  that  existed  b^'  the  signing  of  the  « release  bond,'  the 
bond  of  appeal  to  the  U.  S.  circuit  court,  and  also  to  the  U.  S.  supreme  court. 
The  bond  you  sent  only  covered  the  two  first  items,  and  you  stated  in  yours 
of  March  25th  as  follows:  <It  explains  Itself,  except  that  it  is  proposed  to 
take  the  case  to  the  U.  S.  supreme  court  on  appeal/    It  was  this  exception 
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that  I  wanted  inserted  in  the  bond,  and  I  cannot  see  why  you  should  object, 
or  why  I  should  sigh  bond,  unless  it  is  inserted.  My  understanding  of  the 
situation  is  that  the  parties  on  the  bond  objected  to  any  further  liability,  un- 
less they  could,  have  security,  which,  under  the  circumstances  is  only  prudent 
in  them,  and  in  order  to  obtain  this  security  the  dispatch  was  sent  to  me  by 
Harry  Stein.  It  would  hardly  be  possible  for  me  to  understand  what  you  and 
Captain  Stein  were  agreed  about,  or  the  conditions  which  were  or  were  not 
to  be  inserted  in  the  bond.  On  the  receipt  of  the  bond,  as  I  wrote  you,  I 
went  to  see  Capt.  Stein,  to  ascertain  the  condition  of  affairs,  and  he  was  un- 
der the  impression  that  the  bond  did  provide  for  appeal  to  U.  S.  supreme 
court.  Now,  in  regard  to  the  securities  you  mention  as  being  placed  in  my 
hands,  would  say  that  Capt.  and  Mrs.  Stein  did  place  in  my  hands  property, 
real  and  personal,  to  secure  all  parties  who  had  signed  bonds  on  account  of 
the  Morgan.  This  property  I  hold  in  trust  for  the  benefit  of  all  who  signed; 
not  for  myself  alone.  If  my  signature  as  trustee  only  is  wanted,  then  it 
would  hardly  be  proper  for  me  to  make  conditions.  But  when  I  sign  for  my- 
self it  is  only  fair  that  I  should  know  the  conditions  and  responsibilities  which 
I  assume.  Allow  me,  therefore,  to  repeat  what  I  stated  in  mine  of  the  1st: 
*  The  object  being  to  secure  all  parties,  if  not  satisfactory,  will  be  ready  to 
consent  so  as  to  cover  all  points.*  Now,  if  you  will  draw  up  a  bond  to  cover 
the  liability  of  the  parties  for  signing  *  bond  of  release,  bond  of  appeal  to  U. 
iS.  circuit  court,'  and  bond  of  appeal  to  U.  S.  supreme  court,  subject  to  the 
decision  of  the  U.  S.  supreme  court,  etc., — in  other  words,  I  am  willing  to 
secure  parties  in  case  the  suit  is  finally  decided  against  the  Morgan  in  the 
courts  from  all  liability  that  would  accrue  against  them  from  having  signed 
any  or  all  bonds,  and  only  ask  you  to  put  it  In  such  shape  that  the  bond  will 
'explain  itself,'  without  any  exceptions.  If  this  is  satisfactory,  please  let  me 
know.    Yours  respectfully,  W.  H.  Thompson.** 

<*N£W  Orleans,  La.,  April  14th,  1882. 

**To  W.  H.  Thompson^  8t.  L. ;    The  bond  I  prepared  I  have  again  carefully 
examined.    It  seems  to  me  to  be  exact.    Stein  has  it. 

"Chas.  S.  Rice." 

"St.  Louis,  April  15th,  1882. 
**Cha8. 8,  Rice,  Esqr.p  N'ew  Orleans — Dear  Sir:  Your  telegram  came  duly 
to  hand,  and  would  say  in  reply  that  I  cannot  sign  the  bond  you  prepared. 
If  the  gentlemen  only  desire  to  be  secured,  I  cannot  see  why  they  should  ob- 
ject to  provide  in  the  bond  for  the  final  adjudication  of  the  case.  I  cannot  add 
anything  to  what  I  wrote  you  on  the  10th,  except  to  say  that,  if  the  parties 
are  not  satisfied  with  my  personal  bond,  if  they  prefer,  I  will  turn  over  to  any 
person  who  may  be  selected  as  trustee,  any  portion  of  the  property  conveyed 
to  me  by  Stein  and  his  wife,  and  which  I  hold  as  trustee  to  secure  all  parties 
who  had  signed  bonds  for  the  Morgan.  I  am  perfectly  willing  that  any  part 
of  it  may  be  so  transferred  and  held  subject  to  the  final  decision  in'the  case. 
I  would  only  add  that  any  bond  that  may  be  drawn  shall  have  all  the  condi- 
tions plainly  stated,  and  the  rights  of  both  parties  properly  defined.  The  bond 
you  sent  provides  for  only  one,  and  I  cannot  think  the  gentlemen  interested 
would  require  any  such  conditions  for  their  protection  as  is  contained  therein. 
Yours,  respectfully,  W.  H.  Thompson." 

"May  9th. 
"  W.  H.  Thompson,  Esq.,  8t.  Louis,  Jfcfo.—DEAR  Sir:  I  remitted,  at  re- 
quest, yesterday  a  portion,  and  to-day  the  balance,  of  the  papers  in  the  Kouns- 
Morgan  matter  to  Messrs.  Lincoln,  Stephens  &  Slattery.  I  cannot  conceive 
the  reason  of  the  last  bond  prepared  not  being  signed,  if  it  was  intended  to 
furnish  the  indemnity  promised.    I  confess  myself  unable  to  understand  what 
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are  the  grounds  of  your  objections.  I  have  urged  the  gentlemen,  throagb 
Mr.  Ward,  to  complete  bond  for  appeal  to  the  supreme  court  without  allow- 
ing more  delay,  which  I  have  been  powerless  to  prevent.  *  «  *  The  de- 
cree was  rendered  March  18th.  The  law  allows  sixty  days  for  filing  bond, — 
if  the  delay  to  appeal  is  to  operate  as  a  supersedeas.    Very  respectfully, 

••Chas.  S.  Bice." 

••St.  Louis,  May  12th,  1882. 
^Chas.  8,  Ricet  Ssqr.f  N'ew  Orleans — Dr.  Sib:  I  am  in  receipt  of  your  fa- 
vor of  the  ninth,  and  note  contents.  Would  say  that  in  relation  to  bond  pre- 
pared the  same  objections  apply  as  the  first  one,  and  are  fully  explained  in  my 
former  letters.  The  question  of  whether  *  it  was  intended  to  furnish  the  in- 
demnity promised,'  would  seem  to  me  to  be  already  settled  in  those  same  let- 
ters, in  addition  to  the  bond,  which  I  suppose  is  in  your  possession.  If  there 
was  any  doubt  about  what  the  bond  was  intended  to  cover,  it  seems  to  me  that 
my  letters,  written  after  signing  said  bond,  would  show  how  I  understood  it 
at  time.  In  regard  to  the  delay,  would  say  that  when  first  bond  was  received 
I  gave  it  prompt  attention,  and  had  bond  forwarded  promptly,  and  received 
your  account  of  the  same.  Some  time  afterwards  you  returned  the  bonds 
with  your  objections.  I  wrote  you  at  once,  covering  all  points  of  dispute,  and 
wired  you  that  I  would  have  bond  prepared  in  accordance  with  conditions 
stated  in  my  letter.  You  declined,  and  insisted  on  the  first  bond,  which  I 
had  already  declined  to  sign.  You  then  wired  for  bonds  to  be  returned,  which 
was  promptly  done.  Over  two  weeks  elapsed  from  that  time  before  you  pre- 
pared the  last  one,  (at  least  before  I  heard  of  it,)  and,  when  I  declined  to  sign 
the  last  one,  I  proposed,  if  you  would  wire  me,  I  would  have  bond  furnished. 
The  delay  is,  I  think,  not  chargeable  to  me.  However,  I  think  it  would  be 
better  to  get  matters  arranged,  and  afterwards  we  can  see  who  was  to  blame. 
You  can  say  to  the  gentlemen  that  I  am  willing  to  secure  them  just  as  I 
agreed  to,  and,  if  the  bond  they  have  is  not  satisfactory,  will  have  one  pre- 
pared, and  forward  for  their  inspection,  and,  if  satisfactory  to  them«  will  get 
Stein  and  wife  to  sign,  and  I  will  sign  and  forward  as  promptly  as  possible. 
In  this  way,  it  seems  to  me.  we  will  reach  a  settlement  sooner,  and  avoid  what 
might  lead  to  an  extended  correspondence.  I  will  glad  if  you  will  wire  me 
(c.  o.  d.>  on  receipt  of  this,  whether  appeal  is  or  will  be  perfected,  so  I  will 
know  wnether  to  arrange  for  bond  in  case  the  gentlemen  decline.  Allow  me 
to  say  further  that  I  regret  very  much  if  we  misunderstood  each  other,  and 
can  say  that  in  all  my  objections  none  were  made  for  the  purpose  of  avoiding 
the  responsibility.  I  agreed  to  secure  the  gentlemen,  and  propose  to  do  so. 
/  tJiink  you  put  conditions  in  the  bonds  that  you  should  not  have  done  if  the 
object  was  only  security.  I  think  a  bond  with  the  objectionable  clause  left 
out  would  be  just  as  good,  and  I  do  not  want  the  gentlemen  to  accept  any- 
thing that  does  not  cover  all  points.    Yours,  respectfully, 

" W.  H.  Thompson." 

The  result  of  the  controversy  was  that  an  indemnity  bond  was  not  ex- 
ecuted. Before  the  time  expired,  however,  for  perfecting  an  appeal,  the 
same  was  duly  taken,  and  complainants  became  sureties  on  the  appeal- 
bond.  I  think  the  weight  of  testimony  shows,  and  I  accordingly  find, 
that  complainants  were  induced  to  sign  the  appeal-bond  mainly  by  the 
representations  contained  in  Thompson's  letters,  to  the  effect  that  the 
Steins  had  placed  real  and  personal  property  in  his  hands  "to  secure  all 
parties  who  had  signed  bonds  on  account  of  the  Morgan,"  and  by  his 
promise  to  turn  over  any  portion  of  such  property  to  a  trustee  to  secure 
the  complainants,  if  they  were  not  satisfied  with  his  personal  bond.     I 
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consider  it  highly  probable  that  positive  statements  of  that  character  may 
have  induced,  and  did  induce,  the  complainants  to  sign  the  appeal-bond, 
although  the  promised  indemnity  bond  had  not  been  and  was  not  ex- 
ecuted. It  is  also  highly  probable,  and  I  accordingly  find,* that  on  at 
least  one  occasion  after  the  appeal  to  the  United  States  supreme  court 
had  been  taken  Mr.  Thompson  made  verbal  representations  to  Burrus 
D.  Woods,  one  of  the  complainants,  substantially  the  same  as  those  con- 
taiqed  in  the  Rice  letters.  Mr.  Thompson  admits  that  he  met  Woods 
in  Cincinnati  late  in  May,  1882,  and  had  an  extended  conversation  with 
him  about  signing  an  indemnity  bond  then,  and  that  he  told  him  on 
that  occasion  that  the  complainants  could  have  the  steamer  Morgan  then, 
if  they  wanted  her;  that  the  steamer  had  been  incorporated;  but  that 
complainants  could  have  her,  "to  see  that  she  was  not  run  away  with," 
Concerning  the  oral  representations  said  to  have  been  made  to  Mr.  Woods, 
it  is  proper  to  say  in  this  connection  that,  inasmuch  as  verbal  declara- 
tions will  not  suffice  to  impress  a  trust  on  real  property,  and  as  all  of  the 
alleged  interviews  with  Thompson  to  which  Mr.  Woods  alludes,  in  my 
opinion,  occurred,  if  at  all,  after  the  appeal  was  taken,  I  am  not  disposed 
to  regard  any  of  them  except  the  one  that  took  place  in  Cincinnati  on 
the  occasion  last  indicated,  as  of  much  importance.  At  the  time  the 
foregoing  representations  were  made  the  title  to  the  steamer  Morgan  was 
vested  in  the  defendant  by  virtue  of  the  bill  of  sale  of  July  15,  1881. 
The  mortgage  on  real  estate  in  Cincinnati,  Ohio,  executed  by  Harry  W. 
Stein,  and  heretofore  alluded  to,  was  also  on  record,  but  Mr.  Thompson 
claims,  and  such  contention  is  probably  correct,  that  he  had  at  the  time 
no  knowledge  of  the  existence  of  the  mortgage.  So  far  as  the  evidence 
shows,  he  held  no  other  property,  real  or  personal,  belonging  to  the 
Steins,  or  in  which  they  had  any  interest.  Subsequently,  however,  on 
September  11,  1883,  Harry  W.  Stein  made  an  absolute  conveyance  of 
the  Cincinnati  r^al  estate  (the  same  before  mentioned)  to  Mr,  Thompson, 
the  bulk  of  which  he  still  holds.  I  think  it  proper  to  say  (although  the 
fact  is  not  every  material  in  this  proceeding)  that  the  representations 
made  in  the  letters  above  quoted  were  not  made,  in  my  opinion,  with 
an  actual  intent  to  deceive  the  complainants  to  their  prejudice.  Rely- 
ing confidently  upon  what  had  been  promised  by  the  Steins  to  be  done, 
in  case  he  signed  the  bond  of  indemnity,  Mr.  Thompson,  as  I  think, 
represented  that  to  have  been  already  done,  which  he  had  no  doubt  would 
be  done,  but  in  reality  had  only  been  promised. 

On  the  basis  of  fact  above  outlined  I  proceed  now  to  state  the  conclu- 
sions I  have  formed.  I  am  of  the  opinion  that  the  defendant  Thomp- 
son is  estopped  from  denying  that  he  holds  the  real  estate  conveyed  to 
him  on  September  11,  1883,  for  the  benefit  of  all  who  signed  bonds  for 
Mr.  and  Mrs.  Stein,  including  the  complainants.  I  also  conclude  that 
from  and  after  the  time  complainants  acted  on  the  representations  afore- 
said he  became  bound  to  treat  the  steamer  Morgan  as  held  in  pledge  for 
the  protection  of  the  complainants  as  well  as  for  his  own  protection.  If 
the  complainants  had  not  acted  on  the  representations  made  to  them  in 
the  letters  above  quoted,— in  other  words,  if  it  was  a  simple  question  of 
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impressing  a  trust  on  realty  by  means  of  written  memoranda, — it  may 
be  that  the  letters  would  be  inadequate,  because  they  do  not  sufBciently 
identify  the  lands  to  which  the  trust  relates,  or  refer  to  any  other  writ- 
ten memorandum  which  does  serve  to  identify  fhem.  The  rule  is  no 
doubt  that  memoranda  or  writings  declaratory  of  a  trust  in  lands,  to  sat- 
isfy the  statute  of  frauds,  must  identify  the  subject-matter  of  the  trust 
with  reasonable  certainty,  as  well  as  explain  the  object  of  the  trust,  so 
that  it  may  be  enforced.  Forster  v.  jETote,  3  Ves.  708;  Hxdchmsmx  v. 
Tindall,  3  N.  J.  Eq.  357;  DiMye  v.  Oreenough,  45  N.  Y.  438;  Brown, 
St.  Frauds,  §§  97  and  108,  and  cases  cited.  Bisp.  Eq.  74.  But,  even 
conceding  the  insufficiency  of  the  letters,  (regarded  merely  as  a  declara- 
tion of  a  trust  affecting  lands,)  it  does  not  follow  that  defendant  can  avoid 
the  estoppel  raised  by  his  letters,  merely  because  he  used  general  lan- 
guage, and  did  not  clearly  describe  the  real  estate  referred  to.  Although 
the  location  of  the  property  is  not  mentioned,  defendant  cannot  be  per- 
mitted to  gainsay  the  cardinal  fact  stated  in  his  letters  that  real  property 
had  been  placed  in  his  hands  by  the  Steins  "in  trust  for  all  who  had 
signed  bopds,"  now  that  complainants  have  acted  to  their  prejudice  on 
the  faith  of  such  representation.  And,  inasmuch  as  Mr.  Thompson  does 
not  appear  to  have  acquired  any  real  estate  from  the  source  represented, 
other  than  that  deeded  to  him  in  September,  1883,  which  he  now  holds, 
it  must  be  presumed  that  that  was  the  property  intended,  and  the  prop- 
erty in  question  must  be  treated,  according  to  the  representation,  as  held 
in  trust  for  the  purpose  by  him  stated. 

It  is  contended  by  counsel,  that  the  defendant  ought  not  to  be  held 
liable  on  the  ground  of  estoppel,  because  the  complainants  did  not  incur 
any  additional  liability  by  signing  the  appeal-bond  to  the  supreme  court 
of  the  United  States,  or  place  themselves  in  any  worse  position  than  they 
had  before  occupied;  in  short,  that  they  were  not  prejudiced  by  the  rep- 
resentations made,  and  that  one  necessary  element  is  wanting  to  create 
an  estoppel.  I  have  not  been  able  to  concur  in  that  view  of  the  case. 
Complainants  certainly  incurred  an  additional  liability  by  signing  a  new 
bond,  but  in  addition  to  that  fact  I  think  it  highly  probable  that  if  they 
had  not  signed  the  appeal-bond,  and  had  suffered  the  decree  of  the  cir- 
cuit court  to  be  enforced,  the  principals  in  the  release  bond  (Mr.  and 
Mrs.  Stein)  would  at  that  time  have  protected  them  in  a  large  measure, 
if  not  entirely,  from  their  liability.  When  the  decree  was  aflfirmed 
three  years  later,  in  1885,  the  condition  of  affairs  had  materially  changed. 
I  have  no  doubt  that  complainants  were  prejudiced  by  acting  on  the  rep- 
resentation that  property  was  held  in  trust  for  their  benefit,  and  that 
they  are  well  entitled  to  insist  on  the  estoppel. 

On  the  part  of  the  complainants  it  is  insisted  that  they  are  exclusively 
entitled  to  the  proceeds  of  whatever  property,  real  or  personal,  origi- 
nally received  from  the  Steins,  the  defendant  may  be  charged  with  in 
this  proceeding,  and  that  it  should  be  administered  accordingly.  It  is 
contended  that  the  defendant  ought  not  to  participate  in  the  distribution 
of  the  proceeds  of  any  property  found  to  be  in  his  hands,  notwithstand- 
ing the  fact  that  he  was  compelled  to  pay  $14,855.99, — the  amount  of 
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•    t.  ■  •    '  

the  decree  against  the  steamer  Morgan  in  the  Cannon  Case, — which  amount 
has  not  been  refunded  to  him.  It  is  claimed;  as  I  understand,  that  this 
was  Thompson's  individual  debt,  and  that  the  Steins  were  in  no  wise 
liable  to  him  for  the  expenditure.  The  court  is  compelled  to  dissent 
from  that  view  of  the  law.  The  defendant's  liability  must  be  measured 
by  the  representations  he  appears  to  have  made  to  the  complainants. 
He  is  entitled  to  show  the  true  relation  that  he  sustained  to  the  Steins, 
and  to  have  his  rights  adjudicated  accordingly,  in  so  far  as  he  may  be 
able  to  do  so  without  contradicting  the  representations  made  to  complain- 
ants. Now;  the  defendant  did  not  represent  that  the  real  and  personal 
property  in  his  hands  was  held'  by  him  exclusively  for  the  benefit  of  the 
complainants,  or  that  it  was  sufficient  in  amount  to  fully  protect  them 
from  loss.  On  the  contrary,  the  representation  was  that  the  property 
was  held  "to  secure  all  parties  who  had  signed  iDonds  on  account  of  the 
Morgan,"  and  the  sentence  following  that  statement  in  the  letter  of  April 
10, 1882,  "this  property  I  hold  in  trust  for  the  benefit  of  all  who  signed, 
not  for  myself  alone,"  clearly  implied  that  the  defendant  himself  was 
one  of  the  beneficiaries  in  the  alleged  trust.  It  must  be  also  borne  in 
mind  that  at  the  time  the  collision  occurred  between  the  steamers  Mor- 
gan and  Cannon  the  legal  title  only  of  the  Morgan  was  vested  in  Thomp- 
son. As  between  himself  and  Mrs.  Stein,  she  was  unquestionably  the 
beneficial  owner.  Thompson  did  not  even  have  possession  and  control 
of  the  steamer,  the  Steins  being  then  in  possession.  Under  the  circum- 
stances, I  think  it  clear  that,  as  between  himself  and  Mrs  Stein  and  her 
creditors,  Mr.  Thompson  had  a  lien  on  the  steamer  for  whatever  he  might 
be  compelled  to  pay  on  account  of  the  collision,  or  for  whatever  liability 
he  assumed  to  secure  her  release  from  seizure.  When  he  transferred  the 
steamer  to  Mrs.  Stein  on  May  6,  1880,  I  have  no  doubt  that  it  was  un- 
derstood between  him  and  the  Steins  that  they  would  protect  him  from 
that  liability.  His  claim  against  Mrs.  Stein  for  moneys  expended  in 
satisfying  the  decree  in  the  Cannon  CaaCy  appears  to  me,  therefore,  to  be 
equally  as  meritorious  as  the  claim  of  the  complainants  for  moneys  ex- 
pended in  satisfying  the  decree  in  the  Cotton  Valley  Case.  Such  being 
the  fact,  he  should  share  ratably  with  the  complainants  in  whatever  fund 
is  realized  from  the  sale  of  the  Cincinnati  realty.  That  property  was 
conveyed  to  him,  to  reimburse  him,  so  far  as  it  would  extend,  for  his 
outlays  in  the  Cannon  Case,  and  for  money  loaned  to  Harry  W.  Stein, 
in  whom  the  title  to  the  property  was  vested.  If,  then,  the  defendant 
is  to  be  charged  on  the  ground  of  estoppel  as  holding  that  property  in 
trust  for  the  benefit  of  all  who  signed  bonds  on  account  of  the  Morgan, 
I  can  conceive  of  no  reason  why  he  should  not  participate  ratably  in  the 
distribution  of  the  fund  in  question,  to  the  extent  that  his  outlays  as  a 
bondsman  remain  unpaid. 

Fourth.  A  further  question  concerning  the  use  and  final  disposition  of 
the  steamer  Morgan,  and  defendant's  accountability  therefor,  at  this  point 
demands  notice.  In  April,  1882,  a  corporation  was  organized  under  the 
laws  of  Kentucky,  styled  the  "Morgan  Transportation  Company,"  to 
operate  the  Morgan.     Thompson  transferred  the  steamer  to  the  corpora- 
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tioQ  on  April  18, 1882,  in  exchange  for  its  entire  capital  stock.  There- 
after the  steamer  was  .employed  from  time  to  time  in  the  Cincinnati  and 
New  Orleans  trade,  under  the  captaincy  of  Albert  or  Harry  W.  Stein. 
Upon  the  whole,  the  trade  in  which  she  was  employed  does  not  appear 
to  have  been  profitable,  although  some  trips  vfere  remunerative.  De- 
fendant Thompson  appears  to  have  advanced  considerable  sums  of  money 
from  time  to  time  to  aid  in  running  the  steamer,  but  debts  accumulated 
for  operating  expenses,  repairs,  and  insurance,  and  she  was  eventually 
libeled,  and  sold  under  judicial  decree  in  March,  1884.  Nothing  was 
realized  by  the  defendant  from  such  sale.  Now,  conceding  that  defend- 
ant must  be  regarded  as  holding  the  steamer  for  the  joint  benefit  of  him- 
self and  complainants  from  and  after  his  representations  to  that  efiect  in 
the  spring  of  1882,  a  question  arises  whether  he*  should  be  charged  with 
the  value  of  the  steamer  at  any  time,  and  in  what  sum.  For  various 
reasons  I  am  of  the  opinion  that  this  question  should  be  answered  in 
the  negative.  In  the  first  place,  I  think  that  the  defendant  was  justified 
in  making  efforts  to  keep  the  steamer  employed,  considering  the  char- 
acter of  the  property,  the  time  that  would  probably  elapse  before  the  liti- 
gation terminated,  the  expense  of  keeping  such  property  idle,  and  the 
probable  depreciation  in  the  value  of  the  same  in  the  mean  time.  Con- 
siderations of  that  sort,  in  my  opinion,  justified  tlie  defendant  in  incur- 
ring some  risks  in  the  effort  to  employ  the  steamer  profitably  that  would 
not  have  been  justified  if  the  property  had  been  of  a  different  charac- 
ter. The  same  rule  ought  not  to  be  invoked  against  a  person  who 
holds  a  steam-boat  in  pledge  under  the  circumstances  disclosed  by  this 
case,  that  would  properly  be  applied  as  against  a  person  holding  bonds, 
stocks,  or  other  similar  securiti^  in  pledge.  In  the  second  place,  the 
evidence  does  not  satisfy  the  court  that  the  management  of  the  steamer 
during  the  period  now  in  question  was  either  reckless,  negligent,  or  im- 
provident. She  was  employed  in  the  same  trade  in  which  she  had 
formerly  been  employed,  and  for  which  she  seems  to  have  been  built  by 
Capt.  Albert  Stein.  The  fact  that  she  lost  money  appears  to  have  been 
due  to  competition  between  steam-boats  and  railroads,  and  to  a  general  de- 
cline in  freight  rates,  and  to  a  falling  off  in  the  demand  for  transporta- 
tion by  water,  and  other  causes,  that  could  not  be  guarded  against, 
rather  than  to  extravagance  in  management.  Furthermore,  during  the 
period  in  question,  from  1882  to  1884,  the  complainants  were  fully 
aware  of  the  manner  in  which  the  steamer  was  employed,  and  neither 
of  them  suggested  a  change  of  policy,  or  expressed  any  dissent,  although 
two  of  them  were  practical  steam-boat  men.  Some  of  them  dealt  with 
the  steamer  during  the  entire  period,  and  furnished  her  with  supplies  of 
various  kinds.  They  were  as  deeply  concerned  in  the  property,  and  in 
whatever  efforts  were  made  to  render  it  productive,  as  the  defendant. 
From  and  after  April,  1882,  complainants  probably  knew  what  other 
property  of  the  Steins  was  available  for  their  security.  It  is  obvious,  I 
think,  tiiat  they  were  well  satisfied  to  have  the  steamer  run  whenever,  in 
the  opinion  of  Capt.  Albert  or  Harry  W.  Stein,  there  was  a  fair  chance  of 
making  a  profitable  trip.     At  all  events,  from  the  fact  that  none  of  the 
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complainants  objected  to  the  use  made  of  the  steamer  during  the  years 
1882  and  1883,  it  is  feii  to  infer  that  she  was  employed  in  a  manner  that 
at  the  time  met  with  their  approval.  It  also  appears,  as  before  stated, 
and  the  fact  is  not  denied,  that  in  May,  1882,  Mr.  Thompson  offered 
to  turn  the  steamer  over  to  Mr.  Woods,  and  that  he  either  declined  to 
take  her,  or  at  least  did  not  act  on  the  offer.  In  view  of  all  these  facts, 
the  court  concludes  that  the  defendant  ought  not  to  be  held  accountable 
for  the  value  of  the  steamer. 

At  the  same  time  I  think  the  defendant  should  not  be  allowed  to  bring 
into  the  account,  as  against  the  complaipants,  the  various  sums  aggregat- 
ing about  $6,605.50,  which  he  appears  to  have  advanced  to  Mrs.  Stein 
and  Harry  W.  Stein  and  others  between  May  23,  1883,  and  November 

10,  1884,  although  a  large  portion  of  that  money  may  have  been  spent 
by  the  Steins  in  running  the  steamer.  The  view  that  the  court  takes  of 
the  case  does  not  necessitate  a  reference  of  the  same  to  a  master.  The  facts 
already  established  by  the  testimony  are  sufficient  to  formulate  a  decree 
such  as  I  propose  to  now  enter.  The  decree  will  adjudge  that  all  the  real 
estate  conveyed  to  the  defendant  by  the  deed  of  September  11,  1883, 
which  has  not  been  disposed  of,  is  held  in  trust  by  him  for  the  benefit 
of  himself,  and  these  defendants,  and  it  will  direct  that  a  sale  of  the  same 
be  made  by  the  defendant  on  such  terms,  and  for  such  prices,  as  the 
defeixdant  and  complainants  may  approve,  or,  in  case  of  a  disagreement 
between  them,  as  this  court  may  approve,  and  that  the  iund  be  brought 
into  this  court  for  final  distribution.  The  court  finds  the  debt  due  to  the 
complainants  from  Mrs.  Stein  to  be  $21,211.28,  with  interest  to  be  com- 
puted thereon  at  6  per  cent,  per  annum,  from  August  15,  1885,  to  this 
date.  It  ascertains  the  amount  due  to  the  defendant  Thompson  to  be 
$14,855.99,  on  which  interest  is  to  be  likewise  computed  from  April  18, 
1885,  to  this  date.  Both  of  these  debts  will  participate  ratably  in  the 
fund  realized  for  final  distribution.     It  appears  that  since  September 

11,  1883,  defendant  has  sold  certain  of  the  real  estate,  and  has  realized 
therefor  $3,963.64,  and  that  he  has  expended,  in  paying  mortgages  and 
taxes  on  the  property,  the  sum  of  $4,675.71,  leaving  the  property  in- 
debted to  him  in  the  sum  of  $712.07,  for  which  expenditure  he  is  en- 
titled to  be  reimbursed  in  full  out  of  the  proceeds  of  sale.  The  costs  of 
this  suit  up  to  this  date  will  be  taxed  against  the  defendants.  A  de- 
cree will  be  entered  in  accordance  with  the  foregoing  directions. 

v.38F.no.6— 81 
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MoBss  V.  Domestic  Sewing-Machine  Go. 

{Circuit  Court,  D.  Massachusetts.    April  18,  1889.) 

Ck)NTBMPT— Violation  of  Injunction. 

Where  defendant,  in  violating  an  injunction,  is  not  guilty  of  willful  con- 
tempt, a  nominal  fine  and  costs  will  be  imposed* 

In  Equity.     Violation  of  injunction. 

Charles  F,  Perkina,  for  petitioner. 

John  M.  Dane  and  John  Dane,  Jr,,  for  defendant. 

Colt,  J.  The  real  question  upon  this  motion  is  whether  exhibit 
known  as  the  "Domestic  Dress  Form  "  is  not  in  substance  the  same  as  ex- 
hibit defendant's  I^atest  Style  Form,  which  has  been  adjudged,  upon  mo- 
tion for  a  preliminary  injunction  in  this  case,  (37  Fed.  Rep.  352,)  to  in- 
fringe the  second  claim  of  the  Hall  patent.  It  seems  to  me  that  the  exhibit 
Domestic  Dress  Form  comes  clearly  within  the  decisions  of  this  court 
in  Morse  v.  Ufford,  34 Fed.  Rep.  37,  and  in  the  present  suit.  I  do  not 
feel  called  upon  to  state  again  the  grounds  upon  which  the  conclusions 
of  the  court  were  based.  I  am  satisfied,  however,  that  the  defendant 
has  violated  the  injunction  order  of  this  court,  issued  in  this  case,  and 
should  therefore  be  adjudged  in  contempt.  In  view,  however,  of  the 
decision  of  Judge  Benedict,  {Motss  v.  Manchester ^  32  Fed.  R^p.  282,) 
who  apparently  gives  a  narrower  consti'uction  to  the  Hall  patent  than 
this  court  is  willing  to  accept,  I  do  not  think  the  defendant  guilty  of 
willful  contempt,  and  I  shall  therefore  only  impose  upon  it  a  nominal 
fine  of  $10,  together  with  the  costs  upon  this  petition,  to  be  paid  within 
10  days  after  the  entry  of  this  order. 


Harmon  et  aL  v.  Smith  et  oZ. 
{Circuit  Court,  D.  Minnesota,    May  9, 1889.) 

1.  WiiiLS— Charoe  on  Land  to  Pat  Debts. 

A  mere  general  direction  in  a  will  to  pay  debts  is  not  a  charge  upon  the  real 
estate  for  that  purpose,  and  furnishes  no  evidence  of  an  intent  to  charge  it. 

2.  Same— Power  op  Sale— Termination  of. 

Testator  gave  and  bequeathed  all  the  residue  of  his  estate  to  his  executor 
and  trustee,  ''with  full  power  to  sell  and  convey  any  or  all  of  said  estate,  aiid 
convert  the  same  into  money, "  in  trust  for  the  use  and  benefit  of  H.,  who  was 
made  sole  legatee,  the  proceeds  to  be  paid  over  to  her.  Held,  that  Uie  power 
of  sale  ceased  on  the  death  of  H. 
8.  Same— Invalid  Sale- Notice  to  Purchaser. 

A  purchaser  from  the  trustee  is  bound  to  ascertain  whether  the  power  of 
sale  exists  at  the  time  of  his  purchase. 
4.  Infancy— Ratification  op  Invalid  Sale. 

The  act  of  the  minor  heirs  of  H.  in  receipting  to  the  trustee  for  the  proceeds 
derived  from  an  exercise  of  the  power  of  sale  after  the  death  of  H.  did  not 
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coDstitnte  a  ratification  where  they  were  not  first  fully  informed  of  the  cir- 
cumstances and  invalidity  of  that  sale,  but  supposed  their  signatures  were 
wanted  to  enable  him  to  get  a  final  settlement,  and  be  released  from  the 
management  of  the  estate. 

6.  SaMB— ESTOFPBL  BY  ACT8  OF  QUARDIAIT. 

Whatever  the  father  of  the  minor  heirs,  claiming  to  act  as  their  guardian, 
may  have  done  in  recognition  of  the  trustee's  power  after  the  death  of  H., 
cannot  estop  them  to  assert  the  invalidity  of  the  trustee's  sale. 

6.  SAMB--E8T0PPBL  BY  Ck)KDUCT. 

The  doctrine  of  estoppel  by  conduct  does  not  apply  to  infants,  unless  such 
conduct  was  intentional  and  fraudulent. 

In  Equity.     Bill  to  remove  cloud  on  titie. 

On  May  16,  1863,  George  K.  Swift,  a  citizen  of  the  state  of  Ohio,  made 
his  last  will  and  testament,  as  follows : 

'*Know  all  men  by  these  presents  that  I,  George  K.  Swift,  of  Warren,  in 
the  county  of  Trumbull  and  state  of  Ohio,  in  view  of  the  uncertainty  of  our 
abiding  time,  do  make  this  my  last  will  and  testament: 

**Item  1.  I  direct  that  all  my  just  debts  and  funeral  charges  be  paid. 

**Item  2*  I  hereby  request  my  executor  hereinafter  named  to  provide  at  bis 
discretion  suitable  monuments  for  my  deceased  parents  and  their  deceased 
children,  including  what  he  may  deem  proper  for  myself. 

**Item  3.  In  remembrance  of  the  kindness  and  attention  of  my  sister  J.  Be- 
becca  Harmon  in  time  of  sickness  and  trial,  and  knowing  that  my  sister  Maria 
P.  Kirtland  is  amply  provided  with  all  the  necessaries  of  this  life,  I  make  tlie 
following  provision  for  the  rest  and  residue  of  ray  estate:  I  give  and  bequeath 
to  my  executor  and  trustee  hereinafter  named  all  of  my  estate,  both  real  and 
personal,  with  full  power  to  sell  and  convey  any  or  all  of  said  estate,  and  con- 
vert the  same  into  money,  to  fulfill  all  contracts  by  me  made,  release  mort- 
gages,  compromise  and  adjust  claims  that  may  be  due  to  me,  at  his  discretion, 
make  proper  deeds  of  conveyance  for  land,  and  give  any  acquittance  that  may 
be  necessary  in  the  settlement  of  my  estate;  said  executor  and  trustee  to  have 
and  to  hold  all  of  my  estate,  both  real  and  personal,  in  trust  for  the  use  and 
benefit  of  my  sister  J.  Rebecca  Harmon,  who  I  hereby  make  the  sole  legatee 
of  my  estate.  As  soon  as  may  be  proper  in  the  estimation  of  my  said  executor 
and  trustee,  I  hereby  direct  him  to  pay  over  the  avails  of  my  estate,  as  it  may 
come  into  his  hands  from  time  to  time,  or  he  may  in  final  settlement  convey 
to  my  said  legatee  all  or  any  part  of  my  real  estate  unsold,  and  a  receipt  from 
my  said  legatee  for  any  balance  after  final  settlement  shall  be  a  full  and  suffi- 
cient discharge  to  my  said  executor  and  trustee  for  the  same.  I  do  hereby  con- 
stitute and  appoint  my  uncle,  Frederick  Kinsman,  my  executor  and  trustee, 
to  do  and  perform  all  as  provided  in  this  my  last  will  and  testament.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand  and  seal  this  16th  day  of  May,  A. 
D.  1863.  George  K.  Swift.       [Seal.] 

"Signed,  sealed,  and  published  in  presence  of  us,  James  Dana  and  Fred- 
erick Kinsman,  Jr.,  who  signed  our  names  hereunto  in  presence  of  each  other. 
''James  Dana. 
"Fbederiok  Kinsman,  Jr.  [U.  S.  Rev.  Stamp.]" 

The  testator  died  June  30, 1865,  and  the  will  was  admitted  to  probate 
by  the  proper  court,  and  Frederick  Kinsman,  the  executor  and  trustee 
therein  named,  duly  qualified  and  accepted  the  trust. 

The  testator  owned  real  estate  in  St.  Paul,  Minn. ;  and  prior  to  Decem- 
ber 15,  1865,  Kinsman  having  fully  complied  with  the  laws  of  the  state 
oi  Minnesota,  (chapter  16,  Laws  1865^)  was  authorized  to  execute  the 
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will  in  Minnesota.  On  Febraary  13,  1868,  J.  Rebecca  Harmon,  the 
sole  legatee  of  Swift's  estate,  died  intestate,  leaving  surviving  her  Julian 
Harmon,  her  husband,  and  three  minor  children, — Cornelia,  bom  No- 
vember 10,  1861;  Julian  D.,  born  July  23,  1863;  and  Olive  R.,  bom 
March  16,  1865.  At  the  time  of  her  death  Kinsman  had  paid  for  the 
monuments,  and  had  on  hand  a  large  sum  of  money  belonging  to  the 
Swift  estate  over  and  above  debts.  Ten  years  after  the  death  of  Mrs. 
Harmon,  claiming  authority  under  the  Swift  will,  and  without  an  order 
of  court,  he  sold  and  conveyed  on  June  18, 1878,  certain  city  lots  in  St. 
Paul,  Ramsey  county,  Minn.,  including  lot  24,  block  No.  8,  Nininger's 
addition,  to  the  defendant  Robert  Smith,  and  executed  the  deed  as  exr 
ecutor  and  trustee  of  the  estate  of  C.  K.  Swift.  Smith  sold  to  defendant 
Twohy,  and  the  latter  to  defendant  Dow.  The  defendant  Armstrong  is 
alleged  to  be  interested  in  the  land  with  Smith.  Kinsman  died  October 
16, 1886,  and  the  complainants  bring  this  suit  to  set  aside  the  deed  from 
Kinsman  to  Smith,  as  a  doud  upon  their  title;  and  those  claiming  under 
Smith  are  made  parties  defendants,  and  other  relief  is  prayed.  The  land 
in  controversy  is  vacant  and  unoccupied. 

Frank  Ford  and  John  W.  Pincky  for  complainants. 

John  D.  O^Briedf  Homer  CI  EUer^  and  L  V.  D.  Heardy  for  defendants. 

Nelson,  J.,  (after  atating  the  foists  as  above.)  The  defendants  daim  that 
upon  a  proper  constmction  of  the  will  the  power  of  sale  was  not  limited 
to  the  life-time  of  Mrs.  Harmon,  but  could  be  exercised  by  Kinsman  at 
any  time  prior  to  a  final  distribution  of  the  property  to  Mrs.  Harmon 
during  her  life,  or  afterwards  to  those  succeeding  to  her  rights.  ,  It  is 
also  claimed  that  the  real  estate  as  well  as  the  personalty  was  charged 
with  the  payment  of  debts,  and  when  the  lots  were  sold  Smith  was  not 
bound  to  inquire  whether  there  were  debts  which  justified  a  sale  of  real 
estate,  or  see  to  the  disposition  of  the  proceeds.  It  is  also  urged  that  the 
complainants,  and  each  of  them,  are  estopped  from  bringing  this  suit  for 
the  reason  that  the  sale  has  been  ratified  by  the  acceptance  of  part  of  the 
purchase  money.  The  &cts  are  substantially  undisputed,  and  the  cause 
has  been  elaborately  and  ably  argued  by  counsel. 

1 .  The  sale  cannot  be  upheld  on  the  theory  that  the  debts  were  a  charge 
upon  the  real  estate.  The  debts  are  not  directed  to  be  paid  out  of  any 
particular  fund.  The  personalty,  as  appears  from  the  testimony,  was 
ample  to  discharge  all  debts  and  pay  for  monuments,  and  it  was  so  ap- 
plied. The  testator  manifestly  intended  that  the  executor  should  pay 
the  debts  from  the  personal  estate,  in  the  exercise  of  his  duty,  as  the  law 
required.  There  was  no  trust  created  by  the  will,  or  expressed  therein, 
by  virtue  of  which  the  executor  and  trustee  could  accomplish  this  ob- 
ject. A  mere  general  direction  to  pay  debts  is  not  a  charge  upon  the 
lands  for  that  purpose,  and  furnishes  no  evidence  of  an  intention  to 
charge  the  real  estate.  The  latest  authority  found  (BaUs  v.  Dampmany 
16  Atl.  Rep.  16,  Md.  Ct.  App.  Nov.  22, 1888,  following  PTAite  v.  Kavff- 
Tfum,  66  Md.  92,  5  Atl.  Rep.  865)  so  decides,  and  hdds  that  such  dec- 
laration '^simply  provides  what  the  law  has  determined  shall  be  done, 
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^th  or  without  such  a  clause  in  the  wiU."  See  Luptcn  v.  Lupton^  2 
Johns.  Ch.  614;  Inre  Oiiy  of  Rochester,  110  N.  Y.  159, 17  N.  E.  Rep.  740; 
Will.  Eq.  Jur.  488. 

2.  The  only  trust  in  the  will  is  to  sell  and  pay  over  the  proceeds  for 
the  use  and  benefit  of  Mrs.  Harmon,  the  sole  legatee,  and  this  is  an  ex* 
press  trust,  recognized  by  the  law  of  Minnesota,  Gen.  St.  Minn.  §  11, 
p.  553,  in  force  when  the  will  became  operative.  After  directing  the 
payment  of  debts^  and  requesting  his  executor  to  provide  suitable  mon- 
uments, the  testator  'Ogives  and  bequeaths"  all  the  residue  of  his  real 
and  personal  estate  to  his  executor  and  trustee,  *'with  full  power  to  sell 
and  convey  any  or  all  of  said  estate,  and  convert  the  same  into  money," 
in  trust  for  the  use  and  benefit  of  his  sister,  Mrs.  Harmon,  who  is  made 
sole  legatee,  and  directs  him  to  pay  over  the  avails  to  her.  By  these 
provisions  it  is  dear  that  the  testator  intended  that  his  whole  real  and 
personal  estate  should  become  united  in  one  common  fund  for  the  sole 
purpose  of  distribution  to  the  sole  object  of  his  bounty,  Mrs.  Harmon. 
The  testator  intended  to  and  did  exhaust  the  entire  produce  of  the  sale 
of  his  realty  and  personalty  and  give  it  to  her.  The  whole  property  was 
disposed  of  by  the  will,  and  he  died  intestate  as  to  no  portion  of  his  es* 
tate.  There  was  a  complete  appropriation  of  his  entire  estate  for  the 
benefit  of  his  sister,  after  the  debts  were  paid  and  the  monuments  pro- 
vided; and  he  gives  a  reason  for  it  in  his  will.  The  testator  created  no 
other  trust,  and  did  not  look  beyond  his  sister  for  an  object  of  his 
bounty.  It  is  true,  he  conferred  upon  his  executor  and  trustee  authority 
to  fulfill  his  contracts,  release  mortgages,  compromise  and  adjust  claims 
that  may  be  due,  give  deeds  of  conveyance  for  lands,  and  give  any  ac- 
quittances necessary  in  the  settlement  of  his  estate;  but  all  these  duties 
and  powers  not  embraced  in  the  trust,  to  sell  for  the  benefit  of  Mrs. 
Harmon,  the  law  conferred  upon  Kinsman  as  executor,  some  of  them  to 
be  done  by  order  of  court,  obtained  upon  application,  and  others  with- 
out it.  I  concede  that  for  purposes  of  the  trust  the  real  estate  may  be 
considered  as  personalty  impressed  by  the  doctrine  of  equitable  conver- 
sion, but  such  conversion  is  admitted  only  for  the  accomplishment  of 
equitable  results.  Elinsman  only  took  the  legal  title  subject  to  the 
trust,  and  on  the  death  of  Mrs.  Harmon  the  estate,  real  and  personal, 
vested  in  her  representatives.  The  trust  ceased  to  be  active,  and  was 
then  determined,  and  the  estate  belonged  to  the  complainants;  for  the 
doctrine  is  well  settled  that  the  trustee  only  takes  that  quantity  of  interr 
est  which  the  purposes  of  the  trust  require  and  the  will  permits,  and  its 
duration  continues  to  that  extent  only.  4  Kent.  Comm.  310,  and  note; 
1  Perry,  Trusts,  §  312.  The  legal  estate  remained  in  the  executor  and 
trustee  so  long  as  the  execution  of  the  trust  required  it  and  no  longer. 
NicoU  V.  Walworth,  4  Denio,  388;  Young  v.  Bradley,  101  U.  Si  787.  The 
heirs  of  Swift  would  take  under  no  circumstances,  for  the  proceeds  of 
the  entire  estate  were  disposed  of  by  the  will.  No  ulterior  purpose  for 
maintaining  the  trust  is  evinced,  requiring  that  the  intent,  of  the  testa- 
tor, to  change  the  realty  into  personalty  should  be  carried  out.  No  sale 
was  authorized  except  to  convert  the  estate  into  money  for  the  use  and 
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benefit  of  Mrs.  Harmon.  Kinsman  was  not  the  trustee  of  the  represen- 
tatives of  Mrs.  Harmon  and  when  he  undertook  to  sell  after  her  death 
the  sale  was  utterly  void. 

3.  It  is  claimed  that  the  sale  to  Smith  was  ratified  by  the  representa- 
tives of  Mrs.  Harmon,  and  that  by  their  conduct  they  are  estopped  to 
assert  any  right  to  the  land.  The  doctrine  of  estoppel  by  conduct  does 
not  apply  to  minors,  unless  such  conduct  was  intentional  and  fraudulent. 
Bisp.  Eq.  §§  282,  293;  Big.  Estop.  (Ist  Ed.)  486.  The  acts  of  Kinsman 
in  dealing  with  the  property  after  the  death  of  Mrs.  Harmon,  known  to 
Mr.  Harmon,  the  guardian,  and  the  receipt  of  money  derived  from  the 
sale  by  two  of  the  heirs  after  they  became  of  age,  are  relied  upon,  bat 
they  do  not  work  an  estoppel.  Kinsman  made  the  sale  without  inform- 
ing the  complainants  except  the  father,  Mr.  Harmon,  who  refused  to 
sign  a  deed  as  guardian  or  relinquish  his  curtesy.  The  paper  purport- 
ing to  be  a  release  of  lots  in  Ramsey  county,  Minn. ,  signed  by  Harmon, 
guardian,  and  Cornelia  and  Olive  Harmon,  and  the  vouchers  for  money, 
are  not  suflBcient  evidence  of  the  children's  intention  to  ratify  the  sale. 
They  at  least  must  have  been  informed  of  every  material  fact,  and  been 
advised  that  the  sale  was  void  without  confirmation  by  them,  before  a  rat- 
ification can  be  established,  if  at  all.  Story,  Ag.  §§  239,  243,  and  note: 
Kerr,  Fraud  &  M.  296;  2  Pom.  Eq.  Jur.  §§  964,  965;  Omnga  v.  HuU', 
9  Pet.  607-628.  This  was  not  done.  Kinsman  at  no  time  informed 
the  children  of  the  sale,  and  it  was  only  after  hia  death  they  discovered 
it.  He  undertook  to  dispose  of  the  property,  claiming  the  right  so  to 
do  as  executor  and  trustee  under  the  will  of  Swift.  When  the  vouchers 
werb  signed  by  Cornelia  and  Olive  he  stated  that  he  wished  to  get  rid  of 
the  management  of  the  Swift  estate,  and  procured  their  signatures  to  en- 
able a  final  settlement  to  be  obtained,  and  nothing  was  said  about  a  de- 
sire to  have  the  sale  ratifi.ed.  .  Smith  knew  that  the  sale  was  made  by 
Kinsman,  acting  as  executor  and  trustee,  in  the  exercise  of  authority 
claimed  under  the  will  of  Swift.  It  is  so  recited  in  the  deed.  He  was 
put  upon  inquiry  to  ascertain  whether  the  power  existed  to  sell,  and  he 
must  ascertain  at  his  peril  whether  Kinsman  had  the  estate  which  he 
professed  to  convey.  1  Perry,  Trusts,  §  226;  2  Perry,  Trusts,  §  814. 
Whatever  Mr.  Harmon  may  have  done  claiming  to  act  as  guardian,  can- 
not bind  the  children,  and  estop  them  from  asserting  a  right  to  real  es- 
tate illegally  sold.  The  conveyance  to  Smith  being  void,  the  defend- 
ants Twohy  and  Dow,  claiming  tiUe  through  him,  have  no  standing  in 
ourt,  and  the  complainants  are  entitled  to  a  decree^  and  it  is  so  ordered. 
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Hoffman  v.  Manufacturees'  Mut.  Fire  Ins.  Co. 

{Circuit  Court,  2>.  Indiana.    AprU  16, 1889.)    | 

iNBURANca— Conditions  of  Foltct. 

By  the  terms  of  a  policy  the  insurer  was  not  to  be  liable  for  a  greater  pro- 
portion of  any  loss  on  the  property  described  in  the  policy  than  the  sum  in- 
sured therein  should  bear  to  ttie  whole  sum  insured  on  such  property.  HM, 
that  a. statement  occupying  a  space  for  the  description  of.  the  property*. in 
which  different  pieces  of  property  were  specified,  and  opposite  each  piece 
was  placed  a  certain  sum,  did  not  amount  to  an  agreement  by  the  insured  that 
he  would  maintain  an  insurance  upon  the  property  equal  to  the  aggregate  of 
such  sums,  so  that  the  insurer  could  take  such  aggregate  as  the  basis  upon 
which  to  figure  its  proportion  of  loss. 

At  Law.     On  demurrer  to  answer. 

This  action  counts  upon  a  policy  of  insurance  issued  by  the  defend- 
ant to  tho  plaintiff  on  a  number  of  buildings  and  their  contents,  situated 
near  Kelly  villa  station  in  the  state  of  Pennsylvania.  By  the  terms  of 
the  policy  the  company  agreed  to  indemnify  Hoffman  to  the  amount  of 
$2,500,  and  there  is  a  provision  that  it  shall  not  be  liable  for  a  greater 
proportion  of  aiiy  loss  upon  the  property  described  in  the  policy  than 
the  sum  insured  therein  bears  to  the  whole  sum  insured  thereon.  And 
it  is  also  provided  that  the  insurance  may  be  terminated  by  either  party 
upon  notice,  etc*  Following  the  statement  that  the  amount  of  the  in- 
surance is  $2,500,  and  occupying  the  space  for  the  description  of  the 
property,  there  appears  the  following  printed  form: 

Sellers  Hoffman. 

On  stone  building  marked  "A"  on  plan,  including  stone  addition 

and  stone  stairway  house,     ..-•-.    $10,000 
On  stone  building  marked  "B"  on  plan.  Including  stone  stairway 
house,  -  -------       5,000 

On  stone  building  occupied  as  picker-house  and  carding-room.        •  750 

On  stone  building  occupied  as  a  machine-shop,  ...  750 

On  stone  and  frame  building  occupied  as  a  dye-house,  -  -  750 

On  stone  building,  including  stack,  occupied  as  a  boiler  and  engine- 
house,    ---------  750 

On  stone  and  frame  building  occupied  as  a  packing  and  finishing 
house,    ---------  750 

On  stone  building  occupied  as  a  store-house  and  stable,        -  -  750 

On  machinery  of  every  description,  also  shafting,  pulleys,  bangers, 
couplings,  belting,  piping,  water-wheels,  pumps,  drums,  gearing, 
tanks,  hose,  shuttles,  heddles,  reeds,  bobbins,  spools,  press-boards, 
press-papers,  tools,  implenients,  appurtenances,  furniture,  fixtures, 
and  machinery  supplies,  contained  in  building  marked  "A"  on 
plan,  and  in  the  stone  addition  and  stone  stairway  house,  -      89,000 

On  machinery  and  other  items  as  above  described,  contained  in 
building  marked  "B"  on  plan,  -  -  -  -  -      15,000 

On  machinery  and  other  items  as  above  described,  contained  in 
building  occupied  as  a  picker-house  and  carding-room,      -  •        2,000 


Amount  carried  forward  •  •  •  •  .    $75,500 
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Amount  brought  forward  •  .  •  •  •    $75>500 

On  machinery  and  other  items  as  above  described*  contained  in 
building  occupied  as  a  machine-shop,  •  •  .  •        1,000 

On  machinery  Jtnd  other  items  as  above  described*  also  tabs  and 
vats,  contained  in  building  occupied  as  a  dye-house,         -  -        2,000 

On  machinery  and  other  items  as  above  described,  contained  in 
packing  and  finishing  hoase  building,         -  -  -  -  '     2,000 

On  machinery  and  other  items  as  above  descriled,  also  engine,  boil- 
ers, and  all  connections,  contained  in  building  occupied  as  an  en- 
gine and  boiler  house,  ......        1,000 

On  stock  and  materials  of  every  description,  raw,  manufactured, 
unmanufactured,  and  in  process  of  manufacture,  contained  in 

.  building  marked  ''A*'  on  plan,  and  in  stone  addition,        -  -        2,500 

On  stock  and  materials  as  above  described,  contained  in  building 
marked  "B"  on  plan,  ------        i,500 

On  stock  and  materials  as  above  described,  contained  in  building 
occupied  as  a  picker-house  and  carding-room,         ...  fiQO 

On  stock  and  materials  as  above  described,  contained  in  building 
occupied  as  a  dye-house,       ......  500 

On  stock  and  materials  as  above  described,  contained  in  building 
occupied  as  a  packing  and  finishing  house,  ...        i,$00 

On  stock  and  materials  as  above  described,  contained  in  building 
occupied  as  a  store-house  and  stable^  •  •  •  .       2,000 

$90,000 

All  situate  on  the  Philadelphia  and  Baltimore  Turnpike,  about  one  quarter 
of  a  mile  from  '' Kelly ville  Station,"  on  the  West  Chester  &  Philadelphia  RaU- 
road,  Delaware  Co.,  Penna.,  known  as  the  "Kelly vilie  Works,"  and  occupied 
as  a  cotton-mill. 

Reference  is  had  to  Hexamer's  plan,  Nos.  661  and  662.  Privilege  to  make 
additions,  alterations,  and  repairs,  to  run  until  9  o'clock  p.  m.,  and  to  make 
other  insurance,  without  notice,  until  required. 

It  is  understood  and  agreed  that  the  Manuf  rs  Mutual  Fire  Insurance  Com- 
pany, of  Indianapolis,  Indiana,  covers  under  their  policy,  No.  2207,  to  which 
this  specification  is  attached,  and  made  a  part  thereof.  l-86th  part  of  the 
above-named  sums,  amounting  in  the  aggregate  to  twenty-five  hundred 
($2,500)  dollars.  0.  B.  Funston,  Secy. 

It  appears  that  on  August  24, 1888,  fires  occurred  in  all  of  the  several 
properties  mentioned  in  this  form,  by  which  the  plaintiff  sustained  losses 
to  the  amount  of  $51 ,000;  and  that  at  that  time  he  had  other  insurance  to 
the  amount  of  $57,500,  making  a  total  insurance  of  $60,000.  The  plain- 
tiff claims  that  the  defendant  is  liable  for  $2,125, — that  sum  bearing  the 
same  proportion  to  $2,500  as  the  total  loss  to  the  whole  amount  of  in- 
surance at  the  time  of  the  loss.  The  defendant,  by  its  third  paragraph 
of  answer,  admits  a  liability  for  $1,416.52,  being  two-thirds  of  the 
amount  sued  for,  claiming  that  the  printed  form,  with  the  sums  stated 
and  aggregated,  amounts  to  an  agreement  by  the  plaintiff  to  maintain  an 
insurance  of  $90,000  on  the  property,  and  to  become  a  co-insurer  with 
the  defendant  for  such  amount  as  the  actual  insurance  at  the  time  of  the 
loss  should  fall  short  of  this;  and,  as  there  existed  but  $60,000  insurance 
when  the  loss  occurred,  it  is  insisted  that  the  plaintiff  should  bear  one- 
third  of  it.     It  is  also  stated  in  the  answer  that  at  the  time  the  policy 
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sued  on  was  issuedy  the  plaintiff  actually  had  $90,000  of  insurance  on 
the  properties,  and  afterwards,  without  notice  to  the  defendant,  canceled 
$30,000. 

Morris,  Newberger  &  Ourtia  and  Sharp  &  AUeman^  for  plaintiff. 

W.  T.  Brawn  and  Vmsm  Carter,  for  defendant. 

Woods,  J.,  (afUr  stating  Ae  facts  as  abote.)  The  court  does  not  accede 
to  the  proposition  that  the  statement  furnished  by  the  assured,  when  in- 
serted in  the  policy,  became  either  a  representation  or  a  covenant  by 
the  assured  that  he  had,  or  intended  to  procure,  and  would  maintain, 
insurance  upon  the  several  pieces  of  property  described  to  the  respective 
amounts  set  opposite  each;  nor,  if  such  representations  were  conceded, 
does  the  court  think  the  consequences  contended  for  would  follow.  In 
the  absence  of  any  corresponding  covenant  or  condition  in  the  contract, 
a  mere  representation  of  intention  in  respect  to  future  acts  or  conduct 
creates  no  obligation,  and  affords  no  ground  of  relief  from  an  agreement. 
It  is  alleged  in  the  answer  that  when  this  policy  was  written  the  com- 
plainant had  other  insurance  to  the  amount  of  $90,000,  but  that  can 
hardly  affect  the  question,  there  being  in  the  policy  no  stipulation  or 
condition  that  any  particular  amount  of  insurance  should  be  maintained. 
Demurrer  sustained. 


Lanq  et  d.  V.  Lynch. 
(dreuU  Ckmrt,  D.  Nmo  Bampehirs.    April  19, 1889. > 

1.  INT0ZICA.TING  LiQUOBS— IlLBGAL  SaLBS— AOTION  FOB  PbIGB. 

The  UkiDff  of  an  order  for  liquor  by  a  traveling  salesman,  in  New  Hamp- 
Bliire,  to  be  fliled  by  his  principals  residing  in  another  state,  forms  a  part  of 
the  contract  of  sale,  so  as  to  make  the  transaction  void  under  Gen.  Laws  K 
H.  c.  109,  §  18,  making  it  a  criminal  offense  to  solicit  or  take  orders  for  spir- 
ituous liquors  in  the  state,  to  be  delivered  at  a  place  without  the  state,  know- 
ing or  having  reasonable  cause  to  believe  that  if  so  delivered  the  same  will  be 
transported  Into  the  state,  and  sold  in  violation  of  law.  Followinff  Jones  v. 
Surprise,  (N.  H.)  9  AU.  Rep.  884. 

2.  8ahe. 

The  effect  of  that  statute  Is  to  bar  the  right  to  recover  the  price  of  liquor 
sold  in  violation  of  its  provisions.    Following  Jones  v.  Surprise,  (N.  H.)  9  Atl. 
Rep.  884. 
8.  Same— CoNSTrrunoNAL  Law— Regulation  of  Cohhebob. 

That  statute  is  not  a  restriction  upon  interstate  commerce.  Distinguishing 
Bouman  v.  Bailisay  Co.,  8  Sup.  Ct.  Rep.  689,  1062. 

At  Law.     On  motion  by  plaintiffs  for  new  trial* 

John  Hatch,  for  plaintiffs. 

John  8.  H.  Frink,  for  defendant. 

Colt,  J.  By  the  laws  of  New  Hampshire  it  is  made  a  criminal  of- 
fense for  a  person  to  solicit  or  take  orders  for  spirituous  liquors  in  the 
state,  to  be  delivered  at  a  place  without  the  state,  knowing,  or  having 
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reasonable  cause  to  believe,  that  if  so  delivered  the  same  will  be  trans- 
ported into  the  state,  and  sold  in  violation  of  law.  Gen.  Laws,  c.  109, 
§  13.  The  present  suit  is  brought  to  recover  the  price  of  certain  liquor 
sold  by  the  plaintiffs,  who  are  residents  of  Pennsylvania,  to  the  defend- 
ant, a  resident  of  New  Hampshire,  an  agent  of  the  plaintiffs  in  New 
Hampshire  having  first  taken  an  order  for  the  liquors  from  the  defend- 
ant. The  plaintiffs  now  move  for  a  new  trial  on  the  ground  of  error  in 
the  rulings  of  the  court.  There  are  three  grounds  on  which  the  plain- 
tiffs claim  a  new  trial:  Mrst,  that  the  taking  of  the  order  forms  no  part 
of  the  contract  of  sale,  and  therefore  does  not  bar  a  recovery  of  the  price; 
second,  that  the  law  of  New  Hampshire  inflicting  a  penalty  for  the  offense 
of  soliciting  or  taking  an  order  does  not  bar  the  right  to  recover  the  price 
of  the  liquor  sold;  thirds  that  the  statute  is  unconstitutional,  because  it 
is  a  regulation  in  restraint  of  commerce  between  the  states.  In  Jones  v. 
Surprise^  64  N.  H.  243,  9  Atl.  Rep.  384,  the  supreme  court  of  New  Hamp- 
shire, in  an  elaborate  opinion,  have  considered  the  first  two  questions 
which  the  plaintiffs  now  raise  by  this  motion.  See,  also,  HUlv,  Spear, 
50. N.  H.  253.  Under  the  decisions  of  the  supreme  court  of  the  United 
States,  I  think  this  tribunal  is  bound  to  follow  the  construction  put  upon 
this  statute  by  the  highest  court  of  the  state.  From  the  recent  opinion 
in  Budier  v.  Railroad  Co.,  125  U.  S.  555,  8  Sup.  Ct.  Rep.  974;  it  seems 
clear  that  the  present  case  comes  within  this  rule  of  construction.  But, 
independently  of  this  rule,  I  agree  with  the  conclusions  of  the  state  court 
in  Jones  v.  Surprise.  The  case  of  Harris  v.  Rvmnds,  12  How.  79,  cited 
by  the  plaintiffs,  turned  upon  the  construction  of  the  statutes  of  Missis- 
sippi, and  the  intent  of  the  legislature  relative  thereto,  but  there  is  noth- 
ing in  the  opinion  of  the  court  in  tliat  case,  nor  in  SortweU  v.  Hughes,  1 
Curt.  244,  which  is  also  relied  upon  by  the  plaintiffs,  when  we  carefully 
analyze  those  cases,  which  is  in  conflict  with  the  decision  of  the  court 
in  Jones  v.  Surprise,  I  am  of  opinion,  therefore,  that  the  taking  of  the 
order  by  the  agent  of  the  plaintiffs  was  a  part  of  the  contract  of  sale  so 
far  as  to  forbid  a  right  of  recovery  upon  the  contract,  and  that  the  stat- 
ute of  New  Hampshire  inflicting  a  penalty  for  the  offense  prohibits  the 
right  of  recovery  for  the  price  of  liquors  sold. 

Upon  the  point  that  the  law  is  unconstitutional  the  plaintiffs  rely  upon 
the  recent  case  of  Bowman  v.  Railway  Oo.,  125  U.  S.  466,  8  Sup.  Ct. 
Rep.  689,  1062.  That  case  decided  that  a  statute  of  Iowa  which  re- 
stricted the  importation  of  liquors  from  another  state  was  void  because 
it  was  a  violation  of  the  right  of  congress  to  regulate  commerce  between 
the  states.  But  that  case  is  not  applicable  to  the  present  one.  The  stat- 
ute of  New  Hampshire  does  not  restrict  the  importation  of  liquors  from 
other  states;  it  simply  forbids  the  taking  of  orders  for  liquors  to  be' sold 
within  the  state  in  violation  of  law.  It  may  be  that  the  effect  of  the 
law  is  to  prevent  the  importation  of  liquors  from  other  states,  but  the 
distinction  between  state  restrictions  upon  the  importation  and  state  re- 
strictions upon  the  sale  of  a  commodity  when  within  the  stat^  is  clearly 
recognized,  and  well  defined.  It  is  well  stated  in  the  closing  words  of 
Mr.  Justice  Matthews  in  Bowman  v.  Railway  Co.; 
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^It  is  enough  to  say  that  the  power  to  regulate  or  forbid  the  sale  of  a  com- 
modity, after  it  has  been  brought  into  the  state,  does  not  carry  with  it  the 
right  and  power  to  prevent  its  introduction  by  transportation  from  another 
state." 

The  motion  for  a  new  trial  is  overruled. 


BuRDETT  V.  Doty. 
(Oircuit  Court,  E,  D.  Michigan,    May  6. 1889.) 

RgPLEVLN— JtTBISDICTIOy. 

Where  a  writ  of  replevin  was  inadvertently  iBBued  in  a  case  of  which  the 
court  had  no  jurisdiction,  and  the  property  was  turned  over  to  the  plaintiff 
pursuant  to  a  statute  of  the  state,  held,  that  the  court  was  not  authorized  to 
enter  a  judgment  for  a  return  of  the  property,  or  to  assess  its  value;  its  power 
is  limited  to  dismissing  the  writ. 

At  Law.     On  motion  to  s;et  aside  assessment  of  damages. 

This  was  an  action  of  replevin  begun  on  the  21st  of  March,  1887,  for 
a  stock  of  clothing  appraised  at  $653.38.  By  the  writ  the  property  was 
described  as  exceeding  1500  in  value.  The  suit  was  commenced  in 
ignorance  of  the  statute  of  March  2,  1887,  raising  the  minimum  of 
jurisdiction  from  $500  to  |2,000.  The  property  was  delivered  to  the 
plaintiff  in  replevin  upon  his  executing  a  bond  under  the  statute  oif  this 
state,  conditioned  upon  the  prosecution  of  his  suit  to  effect.  On  the  9th 
day  of  January,  1888,  an  order  was  made  dismissing  the  case  for  want 
of  jurisdiction,  and  directing  a  return  of  the  property  seized  under  the 
writ.  The  defendant  waiving  a  return  of  the  property,  a  further  order 
was  made  that  he  recover  its  value,  to  be  assessed  by  a  jury,  irrespective 
of  the  question  of  plaintiff's  right,  title,  interest,  or  ownership  therein. 
Damages  were  assessed  at  $900.  An  application  was  subsequently  made 
to  the  supreme  court  for  a  writ  of  mandamus  to  vacate  this  judgment, 
which  was  denied.  '  Ex  parte  Burdettj  127  U.  S.  771,  8  Sup.  Ct.  Rep. 
1394.  Motion  was  then  made  to  set  aside  the  order  assessing  these  dam- 
ages, upon  the  ground  that  the  court  had  exceeded  its  power. 

Griffin  &  Warner ^  for  plaintiff. 

C.  P.  Blacky  for  defendant.     ^ 

Brown,  J.  There  is  no  question  that  the  case  was  properly  dis- 
missed for  want  of  jurisdiction,  as  the  amount  in  controversy  was  far 
less  than  $2,000.  It  is  .but  just  to  counsel  to  say  that  the  passage,  of 
the  act  increasing  the  minimum  jurisdictional  amount  from  $500  to 
$2,000  was  not  generally  known  to  the  profession  at  the  time  this  suit 
was  b^un.  The  court,  however,  went  further,  and  ordered  a  return 
of  the  property  replevied,  upon  the  authority  of  MaU  Co.  v.  Flanders^ 
12  Wall.  130.  This  was  a  bill  in  equity  against  a  treasury  agent  of  the 
United  States  and  an  auctioneer,  setting  forth  that  the  treasury  agent 
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had  seized  two  steam-boats,  and  was  about  to  sell  them,  under  the  Capt- 
ured and  Abandoned  Property  act.  An  injunction  and  writ  of  seques- 
tration were  issued,  under  which  the  marshal  took  possession  of  the 
steamers.  The  court  decided  that  it  had  no  jurisdiction  with  respect 
to  one  of  the  steamers,  and  ordered  it  restored  to  the  treasury  agent. 
This  action  was  held  to  be  correct,  Mr.  Justice  Clifford  observing  that, 
"where  the  circuit  court  is  without  jurisdiction,  it  is  in  general  irregular 
to  make  any  order  in  the  case  except  to  dismiss  the  suit,  but  that  rule 
does  not  apply  to  the  action  of  the  court  in  setting  aside  such  or- 
ders as  had  been  improperly  made  before  the  want  of  jurisdiction  was 
discovered."  Had  the  property  in  this  case,  at  the  time  the  suit  was 
dismissed,  been  in  the  possession  of  the  marshal,  it  is  probable  that  the 
order  for  its  return  to  the  defendant  would  have  been  correct;  but,  as  the 
property  in  fact  had  been  delivered  to  the  plaintiff  under  the  statute,  the 
order  was  extrajudicial,  and  I  am  satisfied  that  the  court  went  too  far 
in  assessing  the  value  of  the  property  against  the  plaintiff.  Authority 
for  this  proceeding  is  claimed  to  be  found  in  sections  8346  and  8347, 
How.  Ann.  St.,  the  first  of  which  provides  that  if  the  property  shall 
have  been  delivered  to  the  plaintiff,  and  the  defendant  recover  judgment 
by  discontinuance  or  nonsuit,  such  judgment  shall  be  that  the  defend- 
ant have  return  of  the  goods  and  chattels  replevied,  with  damages  for 
detention.  Section  8347  further  provides  that,  instead  of  taking  judg- 
ment for  such  return,  he  may  take  judgment  for  the  value  of  the  prop- 
erty replevied,  in  which  case  such  vsdue  shall  be  assessed  upon  the  trial, 
or  upon  assessment  of  damages.  These  sections,  however,  cover  only 
cases  of  voluntary  discontinuance  or  nonsuit,  and  are  not,  in  terms  at 
least,  extended  to  cases  dismissed  for  the  want  of  jurisdiction.  The  in- 
justice of  the  order  in  this  case  is  apparent  from  the  fiict  that  the  plain- 
tiff is  precluded  from  showing  that  the  goods  were  in  truth  his  own,  and 
compels  him  to  pay  the  defendant  for  them,  although  he  may  in  fact 
have  no  title  to  them.  The  writ  was  simply  a  nullity.  While  it  con- 
ferred upon  the  plaintiff  no  rights  which  he  had  not  previously  pos- 
sessed, it  took  away  none  which  he  actually  had.  The  case  then  re- 
duces itself  to  this :  May  not  a  person  who  enters  a  store  or  dwelling- 
house  of  another,  and  carries  off  a  piece  of  property,  show  in  defense  of 
an  action  of  trespass  or  trover,  that  the  property  in  reality  did  belong  to 
himself,  and  that  the  other  party  had  obtained  possession  of  it  by  fraud? 
It  is  entirely  dear  that  he  may.  The  only  object,  then,  of  a  writ  of  re- 
plevin is  to  enable  him  to  do  by  force  and  by  authority  of  law  that  which 
he  might  otherwise  do  peaceably. 

The  difficulty  in  the  present  case  is  that  the  court,  after  dismissing 
the  case  for  want  of  jurisdiction,  proceeded  to  a  step  which  could  only 
be  taken  upon  the  theory  that  the  court  had  jurisdiction,  viz.,  the  return 
of  the  property  and  the  assessment  of  defendant's  damages.  This  was 
done  by  the  court  of  common  pleas  in  Jordan  v.  DennUj  7  Mete.  590, 
and  it  was  held  by  the  supreme  court  of  Massachusetts  that  the  judg- 
ment for  the  return  of  the  property  was  erroneous.  Such  was  also  the 
ruling  of  the  supreme  court  of  this  state  in  ParseU  v.  OircwU  Judge^  89 
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Mich.  542,  in  which  the  writ  was  quashed  as  void  because  it  did  not 
describe  the  goods  taken.  The  identical  question  involved  in  this  case 
was  also  passed  upon  in  Oray  v.  Dean,  136  Mass.  128.  In  that  case 
the  value  of  the  replevied  property  was  below  the  minimum  amount  of 
which  the  court  had  jurisdiction.  The  superior  court  proceeded  to  make 
an  order  for  the  return  of  the  property,  and  the  supreme  court  held  it  to 
be  erroneous. 

The  cases  relied  upon  by  the  defendant  do  not  support  his  conten- 
tion. In  People  v.  Tripp^  16  Mich.  518,  the  writ  of  replevin  was  not 
served  a  sufficient  time  before  the  return-day,  and  the  justice  declined 
to  proceed,  and  a  discontinuance  was  entered.  This  was  within  the  very 
words  of  the  statute.  There  was  no  evidence  that  the  court  did  not 
originally  have  jurisdiction  of  the  case.  In  Forbes  v.  Jadge^  23  Mich. 
497,  the  service  of  the  writ  was  set  aside  as  having  been  made  after  the 
return-day.  This  was  held,  in  efiTect,  to  amount  to  a  discontinuance; 
but  there  was  no  evidence  in  that  case  that  the  court  did  not  have  juris- 
diction to  issue  the  writ.  In  Fleet  v.  Lockwood,  17  Conn.  233,  the  writ 
was  abated  for  want  of  a  bond  for  prosecution,  and  a  judgment  that  the 
plaintiff  return  the  goods  and  chattels  replevied  was  held  to  be  correct, 
but  no  question  was  made  concerning  the  jurisdiction. 

We  are  dear  in  the  opinion  that  there  was  no  power  in  the  court  to  or- 
der la  return  of  the  property  after  it  had  been  delivered  to  the  plaintiff, 
or  to  assess  the  plaintiff's  damages,  or  to  pass  upon  the  question  of  title 
as  between  the  parties.  As  it  seems  to  be  conceded  that  no  action  will 
lie  upon  the  bond,  (section  8352,)  except  after  an  execution  returned 
unsatisfied,  it  follows  that  the  defendant  must  seek  his  remedy  by  an 
action  against  the  officer,  or  against  the  plaintiff  in  replevin. 

An  order  will  be  made  vacating  the  judgment  for  return  and  the  order 
assessing  damages,  as  having  been  improvidently  made,  and  the  case 
will  be  dismissed  for  want  of  jurisdiction. 


Wkaveb  &  Sterry,  Limited,  v.  Saltonstall,  Collector. 

{Oireuit  Court,  2>.  Ma$saehu»etts.    April  29, 1889.) 

Customs  Dutibs— Ektkt  ajstd  Appraisal. 

The  duty  should  be  asseBsed  only  on  the  quantity  of  the  goods  arriylng  in 
port»  and  not  on  the  quantity  appearing  by  the  invoice  to  have  been  shipped. 
The  last  paragraph  of  Rev.  Bt.  §  2900,  forbidding  the  assessment  of  duties  on 
an  amount  less  than  the  invoice  value,  refers  only  to  the  price,  and  not  to  the 
quantity. 

At  Law. 

Action  by  Weaver  &  Sterry,  Limited,  against  Leverett  Saltonstall,  col- 
lector of  customs. 

a  P.  Seark,  for  plaintiff. 

T.  H.  Talbot,  Asst.  tJ.  S.  Atty.,  for  defendant. 
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Colt,  J.  Under  th6  agreed  statement  of  facts  it  appears  that  the  plain- 
tifif,  between  February  and  August,  1887,  imported  into  the  port  of  Bos-' 
ton,  from  Italy,  1,800  boxes  of  castile  soap:  that  the  soap^  after  its  arrival 
and  entry  at  the  custom-house,  was  submitted  to  an  examination  by  a 
weigher  in  the  service  of  the  custom-house,  who  reported  the  weight  to 
be  70^286  pounds,  whereas  the  invoice  made  at  time  of  the  shipment  of 
the  soap  from  Italy  shows  the  weight  at  the  time  of  exportation  to  have 
been  72,983  pounds.  The  plaintiff  claimed  that  the  duty  should  be  ex- 
acted only  upon  the  value  and  amount  as  shown  by  the  weigher's  return 
to  have  been  actually  imported,  but  the  defendant  exacted  a  duty  upon 
the  entire  value  and  amount  of  soap  as  stated  in  the  invoice  to  have  been 
shipped,  and  declined  to  make  any  allowance  for  loss  of  weight  due  from 
the  voyage.  This  suit  is  brought. to  recover  the  excess  of  duties  so  exacted 
by  the  collector.  It  seems  to  me  that  the  courts  have  determined  this 
question  in  favor  of  the  importer.  In  principle,  I  cannot  distinguish 
Uiis  case  {rom  Marriott  v.  Brwne^  9  How.  619;  U.  S.  v.  Southmayd^  Id.  637; 
Austin  V.  Peadecy  20  Law  Rep.  443;  also  reported  in  full  in  Boston  Daily 
Advertiser,  of  Sept.  30, 1857.  In  Marriott  v.  Bruv^  it  was  held  that  the 
true  con^mction  of  the  law  is  to  assess  duty  only  upon  .the  quantity  of 
sugar  and  molasses  which  arrives  in  port,  and  not  upon  the  quantity 
which  appears  by  the  invoice  to  have  been  shipped.  This  doctrine  was 
affirmed  in  U,  S,  v.  SoiUhTnayd  and  in  AiJtstin  v.  Peaslee.  The  last  para- 
graph of  section  2900,  Rev.  St.,  forbidding  the  assessment  of  duties 
upon  an  amount  less  than  the  invoice  value,  is  substantially'  the  same  as 
the  proviso  contained  in  section  8  of  the  act  of  1846,  (9  St.  at  Large,  43.) 
In  Marriott  v.  Brune  it  is  held  that  the  decision  is  not  inconsistent  with 
the  proviso  in  section  8  of  the  act  of  1846,  because  the  proviso  refers  only 
to  the  price,  and  not  to  the  quantity.  Such  being  the  construction  put 
upon  the  law  by  the.  supremo  court  and  the  circuit  court  for  this  circuit, 
^  the  collector  should  have  assessed  duties  only  up>on  the  quantity  of  soap 
which  arrived  in  port,  and  not  upon  the  quantity  which  appears  by  the 
invoice  to  have  been  shipped;  and  the  plaintiff  is  entitled  to  a  judgment 
for  the  excess  of  duties  so  exacted.    Judgment  for  plaintiff. 


Sykbs  v.  Magonb. 

(Oireuit  Court,  8.  D.  Neu>  York.    April  8, 1889.) 

1.  Customs  Duties— Manufactures— Non-Enumkratkd  Akticles— Similitudb. 
The  similitude  either  in  material,  quality,  texture,  or  the  use  to  which  it 
may  be  applied,  that  a  non-enumerated  manufactured  article  must  bear  to  an 
.  enumerated  article  chargeable  with  duty  in  order  to  subject  the  former  article, 
to  the  same  rate  of  dut3r  which  is  levied  and  charged  on  the  latter  article, 
must  be  a  substantial  similitude,  not  merely  an  adaptability  to  sale  as  a  sub- 
stitute for  the  latter  article,  but  representing  either  its  employment,  or  its 
effects  in  producing  a  result. 
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2.   SAfifB. 

Such  also  must  be  the  resemblance  that  a  non-enumerated  manufactured 
article  must  equally  bear  to  two  or  more  enumerated  articles  on  which  differ- 
ent rates  of  duty  are  chargeable  in  order  to  subject  the  former  article  to  the 
same  rate  of  duty  as  is  chargeable  on  the  one  of  the  latter  articles  which  it 
resembles  paying  the  highest  duty. 

8.  Same— Non-Enumbratbd  Abticles— Gbbbbal  ProItision. 

If  a  non-enumerated  manufactured  article  bears  no  substantial  similitude 
to  an  enumerated  article,  or  no  substantial  resemblance  to  two  or  more  enu- 
merated articles,  chargeable  with  dnty,  and  is  not  provided  for  under  any  of 
the  other  catch-all  clauses  of  the  tariff  act.  it  is  dutiable  under  the  genera] 
provision  for  non-enumerated  manufactured  articles 

At  Law* 

The  plaintiff  on  the  8d  and  12tb  of  February,  1886,  made  two  im- 
portations of  "carmine  of  Persian  berry  extract."  These  importations 
were  classified  by  the  collector  as  non-enumerated  manufactured  articles, 
dutiable  at  the  rate  of  20  per  cent,  under  the  tariff  act  of  March  3, 1883, 
and  duty  at  that  rate  was  duly  exacted  thereon.  Against  this  classifica- 
tion and  this  exaction  plaintiff  protested,  claiming  that  these  importa- 
tions were  dutiable  at  the  rate  of  10  per  cent,  ad  valorem,  on  the  ground 
that  they  were  extracts  and  decoctions  of  dyewoods,  or  berries,  advanced 
in  value  by  manufacture;  or,  that  they  assimilated  either  to  such  ex- 
tracts and  decoctions,  or  to  such  berries.  This  act  (Heyl,  par.  84) 
provides  that  "logwood  or  other  dyewoods,  extracts,  and  decoctions  of" 
shall  be  subject  to  a  duty  of  10  per  centum  ad  valorem.  This  act  (Id. 
par.  94)  also  provides  that  "all barks  *  *  *  berries  »  *  *  used 
expressly  for  dyeing,  which  are  not  edible^  but  which  have' been  ad- 
vanced in  value  or  condition  by  refining  or  grinding,  or  by  other  process 
of  manufacture,  not  specially  enumerated  or  provided  for  in  this  act," 
shall  be  subject  to  a  duty  of  10  per  centum  ad  valorem.  This  act  (Id. 
par.  87)  further  provides  that "  colors  and  paints,  including  lakes,  whether 
dry  or  mixed,  or  ground  with  water  or  oil,  and  not  specially  enumerated 
or  provided  for  in  this  act,"  shall  be  subject  to  a  duty  of  25  per  centum  ad 
valorem.  This  act  (Id.  pars.  822-825)  also  further  provides  that  "there 
shall  be  levied,  collect^,  and  paid  on  each  and  every  non-enumerated 
article  which  bears  a  similitude,  either  in  material,  quality,  texture,  or 
the  use  to  which  it  may  be  applied,  to  any  article  enumerated  in  this 
title  as  chargeable  with  duty,  the  same  rate  of  duty  which  is  levied  and 
charged  on  the  enumerated  article  which  it  most  resembles  in  any  of  the 
particulars  before  mentioned;  and  if  any  non-enumerated  article  equally 
resembles  two  or  more  enumerated  articles  on  which  different  rates  are 
chargeable,  there  shall  be  levied,  collected,  and  paid  on  such  non-enu- 
merated article  the  same  rate  of  duty  as  is  chargeable  on  the  article  which 
it  resembles  paying  the  highest  duty;  and  on  all  articles  manufactured 
from  two  or  more  materials  the  duty  shall  be  assessed  at  the  highest 
rates  at  which  the  component  material  of  chief  value  maybe  chargeable. 
If  two  or  more  rates  of  duty  should  be  applicable  to  any  imported 
article,  it  shall  be  classified  for  duty  under  the  highest  of  such  rates: 
provided,"  etc.     This  act  still  further  provides  (Id.  par.  837)  that  "all 
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articles  manufactured  in  whole  or  in  part  not  herein  enumerated  or  pro- 
vided for"  shall  be  subject  to  a  duty  of  20  per  centum  cui  vaiorenu  At 
the  trial  of  the  case,  plaintiffs  testimony  tended  to  show  that  the ''  carmine 
of  Persian  berry  extract "  was  made  from  "  Persian  berries  "  with  a  me- 
tallic base,  such  as  salts  of  tin,  but  that  it  was  not  a  "lake;"  that  a 
"lake'?  and  a  "carmine"  were  different  articles;  "carmine  of  Persian 
berry  extract "  was  used  for  dyeing  and  for  printing  calicoes  and  wall 
paper  and  making  paints;  that  extracts  and  decoctions  of  logwood  and 
other  dyewoods  were  used  for  dyeing,  and  with  a  metallic  base  could 
be  used  for  printing.  Defendant's  testimony  tended  to  show  that "  ex* 
tract  of  Persian  berries"  was  first  made  from  "Persian  berries;"  that 
"  the  carmine  of  Persian  berry  extract "  was  made  from  such  extract  by 
adding  generally  the  salts  of  tin,  because  that  gives  the  brightest  re- 
sults, precipitates  the  color,  and  changes  it  to  a  soluble  color;  that  in  this 
country,  on  March  3,  1888,  and  prior  thereto,  "lakes"  were  made  from 
extracts  and  decoctions  in  the  same  way  as  the  "carmine  of  Persian 
berry  extract;"  that  "carmine  of  Persian  berry  extract"  was  used -for 
calico  printing,  and  sometimes  for  printing  wall  paper;  that  the  "  ex- 
tract of  Persian  berries "  could  be  used  for  dyeing,  and  extracts  and 
decoctions  of  logwoods  and  other  dyewoods  were  used  for  dyeing  and 
making  "lakes;"  but  that  neither  of  these  last  two  mentioned  extracts 
and  decoctions,  as  such,  were  generally  used  for  printing;  and  that  "car- 
mine of  Persian  berry  extract,"  as  such,  could  not  be  used  for  dyeing. 
At  the  close  of  the  case  plaintiff  abandoned  his  claim  that  the  importa- 
tions in  suit  were  dutiable  under  the  provision  for  berries  contained  in 
the  aforedaid  paragraph  94. 

Edward  Hartley,  for  plaintiff. 

St^fien  A.  Walker i  U.  S.  Atty.,  and  Thomas  Qreenwoodj  Asst.  U.  & 
Atty.,  for  defendant, 

Laoombe,  J.,  (orally  charging  the  jury,  after  gtating  the  fade  as  ahaveJ) 
There  are  a  number  of  articles  as  to  which  no  duty  is  to  be  paid.  Those 
figure  on  the  free  list.  With  regard  to  about  everything  else  which 
comes  here,  congress  has  undertaken  to  prescribe  the  specific  rate  of  duty 
which  it  shall  pay.  Of  course  to  do  ttiis  by  a  verbal  enumeration  of 
every  known  article,  whether  a  natural  growth  or  a  product  of  manu- 
facture, would  be  practically  impossible.  So,  after  enumerating  with 
greater  or  less  detail,  and  by  special  or  general  terms,  such  articles  as 
it  occurs  to  them  to  enumerate  in  that  way,  the  framers  of  these  tariff  acts 
have  devised  various  catch-all  clauses,  in  order  to  prevent  any  articles, 
which  should  in  their  judgment  pay  duty,  from  slipping  through. 
One  of  these  catch-all  clauses  is  known  as  the  "Similitude  Clause."  It 
provides  that  if  an  article  is  brought  to  one  of  our  ports  of  entry, 
which  is  not  enumerated  by  general  or  special  name  anywhere  in  the 
long  lists  of  dutiable  articles,  then  inquiry  shall  be  made  as  to  whether 
it  bears  a  similitude,  either  in  material,  quality,  texture,  or  the  use  to 
which  it  may  be  applied,  to  any  article  enumerated  in  these  several  lists. 
Further^  the  same  section  provides  that  if  the  article  be  found  to  equally 
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resemble  two  different  articles  on  these  lists,  bearing  different  rates  of 
duty,  then  the  rate  of  duty  assessed  upon  the  article  shall  be  that  which 
is  assessed  on  the  higher  of  the  two  articles  to  which  it  bears  a  simili- 
tude. Finally,  in  case  all  the  other  catch-all  clauses  (for  there  are  oth- 
ers, to  which  I  need  not  refer)  should  fail  to  hold  the  article,  there  is  a 
general  provision  that  upon  every  manufactured  article  not  enumerated 
or  otherwise  provided  for  in  the  act  there  shall  be  a  duty  of  20  per  cent. 
That  was  the  duty  which  the  collector  imposed  in  this  particular  case. 
Now,  the  question  before  you  will  be  determined  by  the  application  of 
this  similitude  clause,  or  by  your  finding  that  it  cannot  be  applied  to 
the  case  in  hand.  The  similitude,  which  the  act  refers  to,  is  a  simili- 
tude either  in  material,  quality,  texture,  or  the  use  to  which  the  article 
may  be  applied.  You  will  understand  that  the  similitude  referred' to 
in  the  act  must  be  a  substantial  similitude,  not  merely  an  adaptability 
to  sale  as  a  substitute  for  the  article  to  which  it  is  said  to  be  assimilated, 
but  representing  either  its  employment  or  its  effect  in  producing  results. 
Nor  is  it  enough  that  the  imported  article  bears  more  resemblance  to  one 
enumerated  article  than  to  another,  because  it  might  not  bear  any  sub- 
stantial resemblance  to  either.  The  two  clauses  in  the  tariff  act  to  which 
it  is  contended  by  one  side  or  the  other  that  this  article  bears  a  substan- 
tial resemblance  are  those  providing,  the  one  for  logwood,  and  for  ex- 
tracts and  decoctions  of  logwood,  and  other  dyewoods,  and  the  other  for 
colors  and  paints,  including  lakes,  whether  dry  or  mixed.  The  defini- 
tions of  the  dictionary  with  regard  to  these  three  words  should  perhaps 
be  read  to  you,  for,  in  the  absence  of  any  testimony  as  to  a  specific  and 
peculiar  meaning  in  trade  and  commerce,  it  will  be  assumed  that  the 
words  are  used  in  trade  with  the  same  meaning  as  that  in  which  they 
are  used  in  every  day  speech;  and  for  that  meaning  when  we  are  at  a 
loss  for  it,  we  usually  consult  the  dictionary.  According  to  the  diction* 
ary,  a  "decoction"  is  "an  extract  prepared  by  boiling  something  in 
water."  An  "extract"  is  "anything  drawn  from  a  substance  by  heat, 
solution,  distillation,  or  chemical  process,  as  essences,  tinctures,  and  the 
like."  A  "lake  "  is  "  a  compound  of  animal  or  vegetable  coloring  matter 
and  a  metallic  oxide."  Besides  these  definitions  you  have  had  testimony 
from  those  in  the  trade,  and  from  chemists,  as  to  the  use  to  which 
this  imported  article  is  put,  and  as  to  its  chemical  composition.  From 
that  testimony,  bearing  these  definitions  in  mind,  you  are  to  determine, 
in  the  first  place,  whether  it  bears  a  substantial  resemblance  to  either  of 
these  groups  of  articles, — that  is,  either  to  extracts,  and  decoctions  of 
logwood  and  other  dyewoods;  or  to  colors  and  paints,  including  lakes, 
whether  dry  or  mixed.  Of  course  you  will  have  to  be  satisfied  that  the 
resemblance  that  it  bears  is  a  substantial  one;  and  you  will  feel  under 
no  constraint  in  finding  a  resemblance  where  you  have  doubt  as  to  whether 
or  not  it  exists,  in  order  that  the  article  may  not  escape  payment  of 
duty,  because,  as  I  have  said  before,  there  is  another  and  final  clause 
which  provides  for  all  manufactured  articles  not  covered  by  the  earlier 
clause.  Therefore,  you  will  determine,  in  the  first  place,  whether  it 
bears  a  substantial  resemblance  to  either.  If  you  come  to  the  condu- 
v.38F.no.6— 82 
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sioD  that  it  bears  a  substantial  resemblance  to  extracts  and  decoctions  of 
logwood,  and  not  to  lakes,  your  verdict  will  be  for  the  plaintiff.  Should 
you,  on  the  other  hand,  reach  the  conclusion  that  it  bears  a  substantial 
resemblance  to  colors  and  paints,  including  lakes,  whether  dry  or  mixed, 
and  not  to  dyewood,  extracts,  and  decckjtions  of  logwood,  then  your 
verdict  will  be  for  the  defendant.  If  you  reach  the  conclusion  that  it 
bears  a  substantial  resemblance  to  both,  but  are  unable  to  determine  as 
to  which  it  resembles  most, — ^in  other  words,  if  it  resembles  both  equally, 
or  has  a  substantial  resemblance  to  both, — then  again  your  verdict  must 
be  for  the  defendant.  Finally,  should  you  reach  the  conclusion  that  it 
bears  a  substantial  resemblance  to  neither,  then  again  your  verdict  must 
be  for  the  defendant,  because  the  article  in  the  latter  case  will  be  cov- 
ered by  the  final  clause  as  a  non-enumerated  manufactured  article. 

The  jury  rendered  a  verdict  for  the  defendant. 


United  States  v.  Butler. 

(Diairiet  Court,  E,  D.  Michigan.    April  29, 1889.) 

L  Pbbjdhy— Plea  of  Prior  Acquittal. 

A  defendant,  who  had  been  acquitted  upon  an  indictment  for  selling  liq- 
uors, without  payment  of  the  special  tax  required  by  law,  was  subsequently 
Sut  upon  trial  for  perjury,  in  swearing  upon  his  preliminary  examination 
efore  a  commissioner  that  he  did  not  so  sell.    Held,  that  a  plea  of  prior  ac- 
quittal was  bad,  as  the  two  indictments  were  not  for  the  same  transaction, 
nor  sustained  by  the  same  evidence. 
8.  Judgment— Res  Adjudicata. 

Held,  further,  that  his  acquittal  for  selling  liquor  was  a  conclusive  adjudi- 
cation in  his  favor  upon  the  subsequent  trial  for  perjury,  and  that  the  gov- 
ernment could  not  show  that  his  oath  was  false. 
(Syllabus  by  the  Court,) 

At  Law.     On  plea  to  indictment. 

Defendant  was  indicted  for  selling  malt  liquors  without  pa3nnent  of 
the  special  tax  required  by  law,  and  also  for  perjury,  in  swearing  before 
a  United  States  commissioner,  upon  his  preliminary  examination,  that 
he  did  not  so  sell.  Upon  his  trial  for  selling  liquor  he  was  acquitted, 
and  thereupon  pleaded  to  the  indictment  for  perjury  autr^ois  acquU. 

a  P.  Black,  U.  S.  Atty. 

D,  A.  Straker  and  Sylvester  Lamed,  for  defendant. 

Brown,  J.  It  certainly  strikes  one  as  an  anomaly  that,  after  an  ac- 
quittal for  a  criminal  oiBfense,  a  party  may  be  put  upon  trial  for  per- 
jury, in  swearing  that  he  was  not  guilty  of  that  offense;  but  I  do  not 
think  a  plea  of  former  acquittal  is  the  proper  way  to  take  advantage  of 
it.  To  make  such  a  plea  effective  it  must  appear  that  the  same  evi- 
dence will  sustain  both  indictments,  and  that  they  relate  to  the  same 
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transaction.  Thus,  if  a  person  be  acquitted  of  robbery,  he  cannot  be 
convicted  of  larceny  of  the  same  property;  nor,  after  conviction  for  ar- 
son, can  a  prisoner  be  tried  for  murder  committed  in  burning  the  build* 
ing,  although  it  has  been  held  that  a  trial  and  conviction  for  an  assault 
and  battery  is  no  bar  to  a  subsequent  indictment  for  manslaughter. 
Bwi-m  V.  People,  1  Pa'rk.  Crim.  R.  182.  But  the  offense  of  perjury  is 
a  totally  distinct  and  separate  thing  from  selling  liquor,  and  was  com- 
mitted at  a  different  time,  although  it  related  to  the  sanje  transaction, 
and  the  evidence  that  will  sustain  one  will  only  partly  sustain  the  other. 
If  defendant's  contention  were  sound  it  would  follow  as  a  matter  of 
course  that  if  he  had  been  convicted  upon  the  first  indictment  for  sell- 
ing liquor,  he  could  have  pleaded  a  prior  conviction  to  the  indictment 
for  perjury,  a  point  I  should  be  quit^  unwilling  to  concede. 

But  I  am  clearly  of  the  opinion  that  upon  the  trial  of  this  case  the 
defendant  would  be  entitled  to  show  that  he  had  been  acquitted  of  the 
offense  concerning  which  he  is  charged  to  have  committed  perjury,  and 
that  such  acquittal  would  be  conclusive.  Whenever  the  same  fact  has 
been  put  in  issue  between  the  same  parties,  the  verdict  of  the  jury  upon 
such  issue  is  a  complete  estoppel.  This  case  contains  all  the  elements  of 
a  plea  of  res  jvdi4xUa',  the  parties  are  the  same;  the  point  in  issue,  viz., 
whether  he  did  in  fact  sell  liquor,  is  the  same,  and  the  quantum  of 
proof  requisite  in  both  cases  is  also  the  same.  Had  he  sworn  before  the 
commissioner  that  he  had  paid  his  tax  and  had  been  acquitted  by  the 
jury  upon  the  ground  that  he  did  not  sell  liquor,  the  issue  would  have 
been  different,  and  perhaps  such  difference  might  have  been  shown  by 
parol,  but  in  this  case  the  two  issues  were  identically  the  same.  The 
case  is  practically  covered  by  Coffey  v.  U.  S.,  116  U.  S.  436,  6  Sup.  Ct. 
Rep.  437.  This  was  an  information  in  rem  against  a  distillery  for  a  vi- 
olation of  the  internal  revenue  laws.  The  claimant  pleaded  in  defense 
a  prior  judgment  of  acquittal  upon  a  criminal  information  against  him- 
self by  the  United  States,  alleging  that  such  criminal  information  con- 
tained the  same  charges  alleged  in  the  information  in  rem.  The  plea 
was  held  to  be  good,  the  court  taking  the  ground  that,  ^^  where  an  issue 
raised  as  to  the  existence  of  the  act  or  fact  denounced  has  been  tried  in 
a  criminal  proceeding  instituted  by  the  United  States,  and  a  judgment 
of  acquittal  has  been  rendered  in  favor  of  a  particular  person,  that  judg- 
ment is  conclusive  in  &vor  of  such  person  on  the  subsequent  trial  of  a 
suit  in  rem  by  the  United  States,  where,  as  against  him,  the  existence  of 
the  same  act  or  fact  is  the  matter  in  issue  as  a  cause  for  the  forfeiture  of 
the  property."  It  was  further  held  in  that  case  that  iti  made  no  differ- 
ence that  in  the  criminal  case  the  guilt  of  the  defendant  must  be  proved 
beyond  a  reasonable  doubt,  while  upon  the  question  of  forfeiture  the  jury 
might  find  a  verdict  for  the  United  States  upon  a  simple  preponder- 
ance of  proof.  While  I  do  not  find  the  doctrine  of  res  adjudicate  dis- 
cussed in  criminal  cases,  I  see  no  reason  why  the  general  rule  regarding 
estoppels  should  not  apply,  especially  where  the  quantum  of  proof  re- 
quired in  the  two  prosecutions  is  the  same.  If  this  party  could  be  con- 
victed of  perjury  in  swearing  to  a  state  of  facts  which  a  jury  in  another , 
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case  against  him  has  found  to  be  true,  it  would  result  that  every  crimi- 
nal case  in  which  the  defendant  takes  the  stand  and  is  acquitted  could  be 
practically  retried  upon  an  indictment  for  perjury.  This  never  could 
have  been  the  contemplation  of  congress  in  allowing  a  defendant  to  be 
sworn  in  his  own  behalf. 

I  express  no  opinion  as  to  whether,  if  he  had  been  convicted,  such 
conviction  would  act  as  an  estoppel  against  him  in  a  prosecution  for  per- 
jury, as  the  question  is  not  involved  in  this  case. 


TJviTED  States  t;.  Clareb. 
{DUtrict  Court,  E.  D.  Ifisaouri,  E.  D.    April  10, 1889.) 

L  Offenses  against  Postal  Laws— Obscene  Matter— Indictment. 

An  indictment  charged  defendant  with  depositing  in  the  post-office  for 
mailing  "a  certain  obscene,  lewd,  and  lascivious  pamphlet;  of  an  indecent  char- 
acter, *^  giving  its  title,  and  alleged  that  it  "is  so  obscene,  lewd,  and  lascivi- 
ous" that  it  would  be  offensive  if  set  forth  in  full.  HM,  that  a  demurrer  on 
the  grounds  that  the  pamphlet  was  not  obscene,  and  that,  if  unfit  for  general 
circulation,  it  might  lawfully  be  sent  to  certain  persons,  to  whom  the  indict- 
ment did  not  show  that  it  was  not  mailed,  could  not  be  sustained,  as  the 
pamphlet  could  not  be  regarded  as  part  of  the  record,  and  therefore  those 
questions  could  not  be  considered. 

9.  Same— Meaning  of  Words- Rev.  Bt.  U.  S.  §  3898. 

The  words  "obscene,"  "lewd,*  •^lascivious,"  and  "indecent,"  as  used  !n 
Rev.  St.  U.  S.  §  8893,  prohibiting  the  deposit  of  publications  so  described  in 
the  mails,  have  the  same  meaning  as  given  them  at  common  law  in  prosecu- 
tions for  obscene  libel. 

8.  Same-Indictment— Defenses. 

As  the  statute  contains  no  exceptions  to  the  rule  making  obscene  publica- 
tions non-mailable,  the  fact  that  a  publication  which  would  ordinarily  be 
classed  as  within  its  meaning  might  lawfully  be  sent  to  certain  persons,  does 
not  render  it  necessary  to  aver  in  the  indictment  that  it  was  not  sent  to  such 
persons,  it  being  matter  of  defense  to  show  that  it  was  sent  to  such  persons. 

4  Same— Pboyincb  of  Coubt  and  Jubt. 

Tlie  question  whether  or  not  a  particular  publication  is  obscene,  lewd,  or 
lascivious  is  for  the  Jury,  under  instructions  from  the  court  as  to  the  mean- 
ing of  the  words. 

At  Law.     On  demurrer  to  indictment. 

Frank  D.  Clarke  was  indicted  under  Rev.  St.  XT.  S.  §  8893,  as  amended 
by  act  Cong.  Sept.  26,  1888,  (26  U.  S.  St.  at  Large,  496.)  He  demurs 
to  the  indictments 

ThomoB  P.  Bashaw,  Dist.  Atty. 

Chester  H.  Krum,  for  defendant. 

Thayer,  J.  The  indictment  in  this  case  is  in  the  usual  form.  One 
of  the  counts,  which  may  be  taken  as  a  sample  of  all,  alleges  that  the 
defendant  knowingly  deposited  for  mailing  in  the  post-oiRce  at  the  city 
of  St.  Louis,  a  certain  obscene,  lewd,  and  lascivious  pamphlet  of  an  in- 
decent character,  entitled,  "Dr.  Clarke's  Treatise  on  Venereal,  Sexual, 
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Nervous,  and  Special  Diseases,"  which  was  addressed  to  "Mr.  W.  E. 
Deer,  Bluff  Mills,  Indiana,"  and  is  so  obscene,  lewd,  and  lascivious  that 
said  pamphlet  would  be  offensive  if  set  forth  in  full  in  the  indictment. 
Defendant  demurs  to  the  indictment  on  the  ground — Pirstj  that  the 
pamphlet  is  not  obscene;  and,  secondh/y  on  the  ground  that,  even  if  it  is 
unfit  for  general  circulation,  yet  that  it  may  be  lawfully  sent  through 
the  mails  to  certain  persons,  and  that  the  indictment  is  defective  because 
it  does  not  show  by  proper  averments  that  the  publication  was  not  mailed 
to  such  persons.  The  demurrer,  therefore,  assumes  that  the  publication 
in  question  is  a  part  of  the  record,  and  that  the  court  may  properly 
determine  on  demurrer  whether  it  is  or  is  not  obscene.  This  position  I 
regard  as  untenable.  The  practice  now  become  common  in  this  class  of 
cases,  of  describing  a  publication  in  an  indictment  in  such  manner  that 
it  may  be  identified,  and  averring  that  it  is  obscene, — so  obscene  that 
it  is  unfit  to  be  spread  on  the  record, — ^was  adopted  originally,  in  part 
at  least,  for  the  purpose  of  preventing  obscene  and  indeeent  matter  from 
becoming  a  part  of  a  permanent  public  record.  The  practice  was  justi- 
fied on  tiiat  ground  in  the  case  of  Com.  v.  HdmeSy  17  Mass.  837.  As 
the  alleged  obscene  publication  cannot  be  regarded  as  a  part  of  the  rec- 
ord, it  is  manifest  that  it  is  not  touched  by  the  demurrer.  The  ques- 
tion whether  it  is  obscene  in  such  sense  as  to  be  non-mailable  under  any 
and  all  circumstances,  or  whether  it  might  be  mailed  to  some  persons, 
is  not  before  the  court  for  determination  at  this  time.  The  reason  last 
assigned  for  overruling  the  demurrer  was  not  suggested  at  the  hearing, 
and  apparently  was  not  relied  upon  by  the  district  attorney. 

The  discussion  took  a  wide  range.  The  publication  complained  of 
was  exhibited  to  the  court,  and  contrasted  with  a  certain  standard  medi- 
cal journal,  and  much  was  said  on  the  point  whether  the  publication  was 
obscene  in  the  sense  of  the  common  law,  and  whether  common-law  tests 
of  obscenity  are  applicable  to  the  case,  and  as  to  whether  the  non-mail- 
able  character  of  the  publication  depends  to  any  extent  upon  the  person, 
or  class  of  persons,  to  whom  it  was  addressed.  In  view  of  the  discus- 
sion at  the  hearing  of  the  demurrer,  and  the  fact  that  the  case  remains 
to  be  tried,  it  will  not  be  out  of  place  to  express  an  opinion  on  some  of 
these  points.  In  the  first  place,  I  remark  that  the  words  "obscene," 
"lewd,"  "lascivious,"  and  "indecent,"  as  used  in  the  federal  statute, 
section  3898,  as  amended  by  act  Sept.  26,  1888,  (25th  St.  at  Laige, 
p.  496,)  have  the  meaning  that  have  been  imputed  to  them  at  com- 
mon law  in  prosecutions  for  publishing  obscene  libels.  Whether  a  par- 
ticular publication  is  obscene,  and  for  that  reason  unmailable,  must  be 
determined  by  common-law  tests.  At  this  point,  however,  arises  the 
question  whether  it  is  the  province  of  the  court  or  jury  to  determine  with 
respect  to  a  given  publication  if  it  is  obscene  or  otherwise.  I  am  of  the 
opinion  that  the  ultimate  solution  of  that  question  rests  with  the  jury 
to  the  same  extent  that  in  civil  prosecutions  for  Hbel,  and  in  criminal 
prosecutions  since  the  declaratory  act  of  the  32  Geo.  III.  c.  60,  the 
question  whether  an  article  is  libelous  is  for  the  jury,  under  proper  di- 
rections given  by  the  court.     Parmiter  v.  Covpland^  6  Mees.  &  W.  105 ; 
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Baylis  v.  Lawrence,  11  Adol.  &  E.  920;  3  State  Tr.  37;  Moxon^B  Gm. 
2  Towns.  St.  Tr.  356;  Starkie,  Slaud.  &  Lib.  (Wood's  Notes)  §§  556  and 
195,  The  court  must  of  course  define  the  terms  "obscene,"  "lewd,"  and 
"lascivious"  as  used  in  the  statutes,  and  may  no  doubt  express  its  opin- 
ion as  to  whether  the  publication  complained  of  is  indecent,  but  in  the  end 
the  jur}^  must  find  whether  the  publication,  by  reason  of  its  effect  upon 
the  minds  of  those  into  whose  hands  it  may  fall,  is  obscene  or  otherwise, 
within  the  definition  given  by  the  court.  Entertaining  the  view  that 
the  question  whether  a  publication  is  obscene,  is  generally  for  the  jury, 
under  proper  directions  irom  the  court,  I  am  free  to  say  that  if  the  pam- 
phlet complained  of  in  this  case  had  been  set  out  in  the  indictment,  so 
as  to  form  part  of  the  record,  I  should  not  feel  authorized  to  declare  on 
demurrer  that  it  is  not  indecent  or  obscene.  The  publication  is  of  such 
a  peculiar  character  that,  in  my  judgment,  both  the  government  and  the 
defendant  are  entitled  to  the  opinion  of  the  jury  as  to  whether  it  would 
probably  deprave  and  corrupt  the  minds  of  those  into  whose  bands  the 
pamphlet  might  fall;  that  is  to  say,  whether  it  is  obscene  or  otherwise. 
The  views  that  different  persons  might  entertain  of  the  tendency  and  ef- 
fect of  such  publications  are  so  various  that  these  questions  ought  to  be 
submitted  to  a  jury.  It  was  urged  that  the  court  ought  at  least  to  pre- 
sume from  an  inspection  of  the  pamphlet  that  the  author's  motives  were 
laudable;  that  his  purpose  was  to  benefit,  rather  than  to  debauch,  the 
public.  But,  even  conceding  this  to  be  so,  it  will  not  benefit  the  defend- 
ant, if  his  pamphlet  is  found  to  be  in  fact  indecent  or  obscene,  as  it  was 
expressly  held  in  the  somewhat  celebrated  case  of  Queen  v.  Hidclin,  L.  R. 
8  Q.  B.  371,  that  the  character  of  a  publication  as  obscene  or  otherwise 
is  not  to  be  determined  by  the  motives  of  the  author  in  making  the  pub- 
lication. In  the  case  of  U.  5.  v.  Chesman^  19  Fed.  Bep.  497,  Judge 
McCrary  said: 

*' There  are  many  things  contained  in  the  standard  works,  (upon  medicine,) 
which,  if  printed  in  pamphlet  form,  and  spread  broadcast  among  the  commu- 
nity, being  sent  through  the  mail  .to  persons  of  all  classes,  including  boys  and 
girls,  would  be  highly  indecent  and  obscene. " 

A  very  similar  remark  was  made  by  Cockburn,  C.  J.,  in  Q^e€n  v. 
Hicklin,  L.  R.  3  Q.  B.  367,  mpra.  I  do  not  understand  from  this  lan- 
guage, however,  ttiat  the  character  of  a  publication,  whether  obscene  or 
otherwise,  is  to  be  determined  by  other  criteria  than  its  subject-matter, 
the  method  of  treatment  of  the  subject  involved,  the  illustrations  it  con- 
tains, and  its  tendency,  in  all  these  respects,  to  corrupt  those  whose  minds 
are  open  to  immoral  influences.  The  inference  to  be  drawn  from  what 
was  said  in  the  two  cases  last  cited  appears  to  me  to  be  this:  that  even  an 
obscene  book,  or  one  that,  in  view  of  its  subject-matter,  would  ordinarily 
be  classed  as  such,  may  be  sent  through  the  mail,  or  published,  to  certain 
persons,  for  certain  purposes.  For  example,  a  treatise  on  venereal  dis- 
eases might  be  sent  tiirough  the  mail,  or  delivered  to  a  student  or  prac- 
titioner of  medicine,  and  perhaps  to  other  persons,  for  certain  purposes. 
But  if  an  obscene  book  is  deposited  in  the  mail,  addressed  to  a  certait. 
person ,  it  is  not  necessary  to  allege  in  an  indictment  for  such  an  act  tha^ 
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the  person  to  whom  it  was  addressed  was  not  one  of  those  persons,  or  did 
Hot  belong  to  a  class  of  persons  to  whom  such  books  might  lawfully  be 
sent  by  mail.  If  it  be  a  fact  that  the  defendant  in  any  case  was  justified 
in  sending  what  would  ordinarily  be  deemed  an  indecent  publication 
through  the  mail,  by  reason  of  the  calling,  profession,  or  peculiar  need 
of  the  person  to  whom  it  was  sent,  that  is  a  matter  of  defense  to  be  brought 
foi-ward  by  the  defendant,  and  he  m^y  do  so  on  a  plea  of  not  guilty. 
Such  a  defense  need  not  be  anticipated  by  any  negative  averments  in  the 
indictment,  as  it  is  not  a  case  in  which  a  pleader,  in  stating  an  ofifense, 
is  required  to  negative  exceptions  contained  in  the  enacting  clause  of  the 
statute  declaring  the  offense. 

Section  3898  contains  no  exceptions.  Obscene  publications  are  de- 
clared to  be  non-mailable  matter.  If  for  any  reason,  or  under  any  cir- 
cumstances, that  which  is  indecent  is  deposited  in  the  mail,  the  defend- 
ant should  be  required  to  establish  the  facts  or  circumstances,  if  there  be 
any,  which  render  the  act  justifiable.  The  rule  on  this  subject  is  well 
illustrated  in  the  case  of  Rex  v.  VantandillOf  4  Maule  &  S.  73;  1  Chit. 
Grim.  Law,  231,  283,  284.  Matters  purely  defensive  need  not  be  antio- 
ipated  in  an  indictment.  In  the  case  of  U.  S.  v.  CbrU,  105  U.  S.  611, 
to  which  allusion  was  made  on  the  ai^ument,  the  court  held  that  the 
word  ^'knowingly  "  was  to  be  implied  or  interpolated  into  the  statute,  (sec- 
tion 5481,)  and  accordingly  ruled  that  an  indictment  under  that  section, 
which  did  not  allege  that  the  obligation  uttered  was  known  to  be  coun- 
terfeit, stated  no  offense.  I  cannot  see  that  that  decision  has  any  appli- 
cation to  the  case  at  bar.  For  the  reason  first  assigned  the  demurrer  is 
overruled. 


MuKPHY  V.  Dunham. 
(2Hitri6i  Court,  B.  D.  Michigan.    April  15, 1880.) 

L  MAKnfB  iKBUBAJrCB—ABANDONBD  GaBGO— SaLB. 

The  cargo  of  a  vessel  sunk  in  forty  feet  of  water  and  abandoned  to  the 
underwriters  is  the  proper  subject  of  a  sale  by  such  underwriters  to  a  third 
person. 
9.  Bamb. 

Such  cargo  is  not  bv  the  common  law  a  wreck  of  the  sea.    Wreck  of  the 
sea  is  confined  to  gooas  cast  upon  the  shore,  or  to  jetsam,  flotsam,  and  ligan. 
8.  Limitations  op  Actions— Tub asure-Trove. 

The  year  and  a  day  fixed  by  the  statute  of  Westminster  within  which  the 
owner  of  wreck  is  bound  to  make  his  claim,  begins  to  run  from  the  day  the 
goods  are  actually  taken  and  seized  by  the  finder. 
4.  States  and  State  Officers— Title  of  State  to  Property  Sunk  in  Lake 
Michigan. 

The  United  States  has  no  title  to  property  sunk  in  the  bottom  of  Lake 
Michigan,  as  the  proprietorship  of  the  state  extends  to  the  center  of  the  lake, 
subject  only  to  the  right  of  congress  to  control  its  navigation. 
6.  Same. 

The  title  of  such  property  when  sunk  off  the  coast  of  Illinois  does  not  vest 
in  the  state  of  Illinois  by  virtue  of  any  state  statute. 
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6.  Balyagb— Bianro  of  Owsier. 

It  seems  that  the  title  of  the  owner  to  property  lying  at  the  bottom  of  the 
sea  is  not  divested,  however  long  it  may  remain  there,  and  that  no  other  per- 
son can  acquire  such  title  except  by  a  condemnation  and  sale  in  admiralty. 

7.  Bamb. 

A  cargo  of  coal  lying  at  the  bottom  of  Lake  Michigan  was  raised  by  the 
owners  of  the  vessel,  acting  under  the  advice  of  counsel,  after  notice  by  the 
owner  of  the  coal  of  his  claim  of  title,  and  was  disposed  of  in  Chicago  at 
private  sale.  Held,  that  the  owiver  of  the  cargo  was  entitled  to  recover  its 
value,  less  the  necessary  expense  of  raising  it  and  carrying  it  ashore  by  the 
most  approved  appliances  for  that  purpose. 
{Syllabus  by  the  Court) 

In  Admiralty. 

This  was  a  libel  for  the  tortious  conversion  of  981  tons  of  coal.  The 
facts  were  substantially  as  follows:  About  the  12th  of  May,  1883^  the 
schooner  WeUs  Burt,  of  which  respondent  Dunham  was  the  owner, 
started  from  Buffalo  with  a  cargo  of  1,375  tons  of  chestnut  coal,  con- 
signed to  Chicago.  On  the  18th  of  May  she  arrived  off  Evanston,  HI., 
where  she  was  last  seen  at  anchor.  A  heavy  storm  swept  the  lakes  that 
night,  and  when  it  abated  the  schooner  had  disappeared,  having  foun- 
dered at  her  anchorage  with  all  on  board,  neither  man  nor  aninial  sur- 
viving. The  whereabouts  of  the  schooner  were  wholly  unknown  until 
some  time  afterwards.  The  schooner  was  partially  insured ,  the  uninsured 
interest  being  worth  from  eight  to  ten  thousand  dollars.  Respondent 
abandoned  ^'all  his  right,  title,  and  interest"  in  her  to  the  underwriters 
as  a  total  loss,  "reserving,  however,*the  benefit  of  salvage,  (if  any.)" 
The  cargo  was  insured  in  the  Continental  Insurance  Company,  and  was 
also  abandoned  to  the  underwriters  immediately  after  the  loss.  On  the 
30th  of  June,  six  we^ks  after  the  vessel  foundered,  Lorenzo  Dimick,  acting 
as  the  agent  of  the  Continental  Insurance  Company,  the  underwriters 
of  the  cargo,  made  a  bill  of  sale  of  the  cargo  to  the  libelant  Murphy. 
The  consideration  expressed  in  the  sale  was  $1,500,  but  no  money 
passed  from  Murphy  to  Dimick,  a  settlement  being  made  by  deducting 
some  charges  of  a  wrecking  company  of  which  Murphy  was  president, 
for  services  upon  some  work  in  which  the  insurance  company  was  in- 
terested. At  this  time,  neither  Murphy  nor  the  insurance  company 
knew  the  whereabouts  of  the"  wreck.  Prior  to  this  sale,  however, 
respondent  seems  to  have  sent  out  a  diver  by  the  name  of  Falcon, 
who  on  his  return  represented  to  the  respondent  that  the  wreck  lay  some 
three  or  four  miles  north  of  Evanston,  a  village  about  10  miles  north  of 
Chicago.  This  was  some  time  in  the  month  of  May.  Some  time  in 
July  or  August,  however,  her  location  was  definitely  ascertained  by  the 
libelant  through  one  Clark,  a  diver,  sent  for  that  purpose.  There  seems 
to  have  been  no  difficulty  in  finding  the  wreck,  but  libelant  seems  to 
have  been  the  first  to  locate  it  definitely,  through  Clark,  who  obtained 
the  use  of  one  of  respondent's  tugs  for  that  purpose.  His  opinion  was 
that  the  cargo  could  not  be  saved,  if  saved  at  all,  except  at  a  cost  ex- 
ceeding its  value,  by  the  aid  of  any  existing  or  known  machinery.  The 
schooner  lay  in  about  40  feet  of  water,  at  or  near  the  spot  where  she 
was Jiast  seen  at  anchor.     No  attempt  was  made  to  raise  tlie  schooner  or 
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her  cargo  during  that  season;  but  there  was  some  evidence  that,  soon 
after  the  purchase,  libelant  began  building  an  elevator,  which  he  claims 
was  intended  for  this  purpose,  but,  as  witness  stated  upon  his  cros9- 
examination  that  he  b^n  building  the  elevator  in  April,  four  months 
before  the  schooner  was  found,  for  another  wrecking  enterprise,  and  as 
it  was  never  constructed  so  as  to  have  been  of  any  service  in  raising  this 
coal,  it  seemed  extremely  doubtful  whether  it  was  ever  intended  for  that 
purpose. 

On  the  31st  of  January,  1884,  the  respondent,  Dunham,  addressed  a 
circular  letter  to  the  underwriters  of  the  vessel  and  to  Murphy,  the  libel- 
ant, in  which  he  said: 

"Please  take  notice  that  I,  as  part  owner  of  the  schooner  Wells  Burt,  am 
desirous  of  raising  and  restoring  said  vessel,  and  saving  ber  cargo. 
You,  having  an  interest  in  said  vessel,  have  a  right  to  determine  whether 
YOU  will  rescue  said  vessel  and  cargo  or  abandon  the  same  to  whomever 
may  attempt  it.  I  will  proceed  to  save  said  cargo  if  you  will,  within 
thirty  days,  let  me  know  what  your  wishes  are  in  the  premises;  and,  unless 
I  hear  from  you  in  writing  at  the  expiration  of  said  time,  I  shall  infer  that 
you  abandon  the  same  as  a  total  loss*  and  that  I  am  at  liberty  to  save  what 
lean." 

To  this  the  underwriters  made  somewhat  evasive  answers,  without  ex- 
pressing any  intention  of  saving  or  joining  in  saving  the  property. 
Libelant  replied,  under  date  of  February  15th,  as  follows: 

''In  reply  to  your  favor  of  Jan.  81st,  would  say  that  I  do  not  abandon  my  in- 
terest in  schooner  Wells  Burt  and  cargo,  nor  authorize  you  or  any  party  to 
save  what  you  can  from  same,  but  hereby  give  you  due  notice  that  I  have 
already  begun  preparations  for  rescuing  the  same." 

Murphy  visited  Chicago  some  time  after  that,  called  upon  Dunham,  and 
tried  to  buy  his  interest  in  the  schooner.  Nothing  further  was  done 
until  about  the  middle  of  June,  1884,  when  respondent  fitted  out  an 
expedition,  buying  a  special  pump  for  the  purpose,  at  an  expense  of 
$3,000,  and  went  to  work  to  save  the  cargo  and  vessel,  confessedly  with- 
out any  license  br  authority,  express  or  implied,  from  the  underwriters 
or  from  Murphy. 

Before  b^inning  work,  however,  and  on  the  4th  of  June,  respondent, 
through  his  proctor,  Mr.  Rae,  applied .  to  the  secretary  of  the  treasury, 
asking  that  official  to  authorize  some  one  to  make  a  contract  in  behalf 
of  the  United  States,  under  the  provisions  of  Rev.  St.  §  3766,  for  the  re- 
covery of  the  property,  if  the  secretary  should  be  of  the  opinion  that 
the  vessel  and  cargo  were  property  that  ''ought  to  come  to  the  United 
States"  within  that  section.  He  received  no  reply  to  this  communica- 
tion. Respondent  worked  at  the  wreck  28  days,  at  times  being  com- 
pelled to  suspend  on  account  of  the  weather,  and  succeeded  in  raising 
981  tons  of  coal,  which  he  took  to  Chicago  and  sold  in  open  market  for 
the  best  obtainable  price,  viz.,  $4,616.26.  In  saving  this  coal,  with  the 
anchors,  chains,  etc.,  he  incurred  an  expense  of  $6,487.27,  or  a  loss  to 
himself  of  $627  upon  the  whole  expedition.  He  limited  his  operations 
entirely  to  the  cargo,  saving  all  that  it  would  pay  to  get,  and  made  no 
efifort  to  recover  the  vessel.     During  the  operation  of  saving  no  que  ap- 
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peared  to  assist,  either  with  money,  means,  or  appliances,  and  the  con- 
signee in  the  bill  of  lading,  upon  notice  of  the  arrival  of  the  coal  at 
Chicago,  refused  to  receive  the  same  and  pay  the  charges,  declaring  that 
he  had  been  paid  by  the  underwriters.  No  one  claimed  the  coal  after  it 
was  saved  until  May,  1885,  when  Murphy  began  suit  in  this  court.  It 
appears  that  Murphy  was  informed  of  respondent's  operations  while  the 
cargo  was  being  taken  out.  There  seem  to  have  been  about  100  tons 
left  in  the  schooner. 

H.  H,  SwaUf  for  libelant. 

if.  C.  Wimer  and  Robert  Roe,  for  resj  onJent. 

Brown,  J.  1.  Respondent's  first  objection  that  there  was  no  prop- 
erty in  esse  which  could  be  the  subject  of  a  sale  from  the  underwriters 
to  the  libelant  I  think  is  untenable.  It  is  true  that  the  property  at 
that  time  lay  at  the  bottom  of  Lake  Michigan,  and  that  its  exact  posi- 
tion had  not  then  been  ascertained;  but  only  six  weeks  had  elapsed 
since  the  vessel  was  lost;  her  location  was  known,  approximately,  and 
was  readily  ascertainable*  The  ownership  of  the  coal  was  still  un- 
changed, and  the  mere  fact  that  libelant  was  willing  to  take  and  pay 
for  a  bill  of  sale  is  sufficient  evidence  to  show  that  there  was  not  only 
an  animus  reve\'tend%  but  a  spes  recuperandi.  The  cargo  had  not,  at  the 
time  of  the  sale,  been  converted,  nor  was  it  in  the  adverse  possession 
of  a  third  person,  as  was  the  case  in  Gardner  v.  Adorns^  12  Wend. 
297;  McGoan  v-  Ankeny^  11  111.  558,  and  Dunklin  v.  Wilkins^  o  Ala. 
199,  and  the  mere  absence  of  present  control  over  it  was  not  sufiB- 
cient  to  invalidate  the  sale.  In  this  respect  the  case  is  much  like  that 
of  Barr  v.  Gibson j  3  Mees.  <fe  W.  390,  in  which  it  appeared  that,  at  the 
time  of  the  sale,  the  ship  was  on  a  foreign  voyage,  and  had  gone  ashore 
and  suffered  great  damage,  but  it  was  not  until  after  the  sale  that  she 
became  a  total  loss.  It  was  held  that  upon  this  evidence  the  subject  of 
transfer  did  exist  in  the  character  of  a  ship,  although  at  the  time  she 
might  have  been  a  total  loss  within  the  meaning  of  a  contract  of  insur- 
ance. I  understand  that  any  existence  of  a  thing  sold,  beyond  a  mere 
right  of  action  or  a  mere  possibility  or  expectancy,  may  be  the  subject 
of  a  sale,  even  though  the  property  be  beyond  the  reach  of  the  vendor 
or  vendee,  or  in  the  actual  possession  of  a  third  person.  Tome  v.  Dubois, 
6  Wall.  548;  !Z7i6  Sarah  Ann,  2  Sum.  206;  Low  v.  Pew,  108  Mass.  347. 

Undoubtedly  if  the  thing  has  ceased  to  exist  under  the  name  by  which 
it  is  sold,  as,  if  an  article  of  jewelry  be  melted,  or  a  ship  has  gone  to 
pieces  upon  the  rocks,  the  sale  is  void.  1  Benj.  Sales,  pt.  1,  c.  4.  In 
such  case  the  buyer  does  not  get  what  he  bargains  for;  but  in  this  case 
the  situation  of  the  coal,  and  the  fact  that  it  was  submerged,  were  per- 
fectly well  understood  by  both  parties,  and  there  was  not  the  slightest 
uncertainty  in  the  minds  of  either  as  to  what  the  subject  of  the  transfer 
was. 

2.  Respondent  further  assumes  that  the  failure  of  the  libelant  to  take 
proceedings  to  gain  possession  of  the  coal  within  a  year  and  a  day  from 
the  time  of  the  loss,  or  from  the  time  its  locality  was  discovered,  was  a 
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practical  abandonment  of  his  right  to  it,  and  was  sufficient  authority  for 
the  respondent  or  any  one  else  to  undertake  its  salvage,  and  that  the 
property  when  saved  belonged  either  to  the  United  States,  or  to  the  state 
of  Illinois  in  its  sovereign  capacity,  or  to  himself  as  the  finder. 

What  shall  be  treated  as  wreck  of  the  sea,  and  to  whom  such  wreck 
shall  be  considered  as  belonging,  has  been  a  fruitful  subject  of  discussion 
from  the  earliest  historical  period  to  the  present  day;  and  the  disposi- 
tion of  goods  found  on  or  beneath  the  sea,  or  thrown  upon  the  shore,  is 
usually  a  fair  index  of  the  degree  of  civilization  reached  by  the  people 
within  whose  domain  such  property  is  found.  In  a  barbarous  state  of 
society  wrecks  were  treated  as  the  lawful  plunder  of  the  first  comer,  or 
the  lord  of  the  soil,  and  the  crews  were  either  put  to  death,  or  seized  and 
sold  as  slaves.  By  the  laws  of  the  ancient  Rhodians,  both  ship  and 
goods  were  seizable  by  the  lord  of  the  plrice,  though  all  the  persons  were 
saved  and  alive;  while  the  Romans,  with  greater  humanity  and  r^ard 
for  private  rights,  were  particular  and  express  in  forbidding  any  man  to 
meddle  with  such  goods  as  were  wrecked;  in  making  the  plunderer  re- 
turn four-fold,  and  in  declaring  that  they  remained  the  property  of  the 
original  owner  without  escheating  to  anybody,  unless  for  want  of  claim 
within  a  year  and  a  day,  (whence  the  common  law  period  seems  to  have 
originated,)  in  which  case  they  escheated  to  the  exchequer.  1  Browne, 
Civil  &  Adm.  Law,  238.  These  enlightened  provisions,  however,  did 
not  long  survive  the  fall  of  the  Roman  empire.  We  have  abundant  evi- 
dence to  show  that  during  the  middle  ages  it  was  a  common  practice 
to  confiscate  the  cargoes  of  shipwrecked  vessels  as  the  property  of  the 
lord  upon  whose  manor  they  were  thrown.  Not  only  this,  but  by  the 
exhibition  of  false  lights  and  collusion  with  pilots  ships  were  lured  or 
steered  upon  rocks,  that  the  harvests  of  the  sea  might  be  made  more 
abundant.  The  Laws  of  Oleron  furnish  striking  evidence  of  the  bar- 
barity of  this  period,  wherein  it  is  said,  (article  31,)  "that  in  many 
places  they  (the  mariners)  meet  with  people  more  barbarous,  cruel,  and 
inhuman  than  mad  dogs,  who,  to  gain  their  moneys,  apparel,  and  other 
goods,  do  sometimes  murder  and  destroy  these  poor  distressed  seamen." 
It  would  also  appear  from  article  46  that  bishops,  prelates,  and  clerks 
were  not- above  becoming  partakers  and  consenters  to  the  plundering  of 
wrecks.  By  articles  25  and  26  the  most  fearful  punishments  are  de- 
nounced upon  i)ilots  who  "guide  and  bring  ships  upon  the  rocks,"  and 
landlords  who  connive  at  so  doing,  for  the  purpose  of  taking  advantage 
of  "an  unreasonable  and  accursed  custom  in  some  places  that  the  third 
or  fourth  part  of  the  ships  that  ar6  lost  shall  accrue  to  the  lord  of  the 
place  where  such  sad  casualties  happen."  The  right  of  the  lords  upon 
the  coast  of  France  to  shipwrecks,  was  secured  to  them  by  the  cruel  law 
of  Droit  de  Bris  mr  lea  naufrages,  and  was  put  in  practice  by  the  (Jauls, 
who  took  all  strangers  for  their  enemies,  and  not  only  robbed  them  of 
their  goods  but  of  their  lives. 

Article  30  of  the  Laws  of  Oleron  provided  for  the  salvage  of  goods 
driven  ashore,  or  remaining -floating  upon  the  sea,  where  the  crew  were 
all  drowned  and  required  notice  to  be  given,  and  the  goods  to  be  kept 
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for  a  year  or  more;  and  in  case  the  owner  did  not  appear  within  that 
time,  for  the  public  sale  of  the  goods,  and  the  disposal  of  their  proceeds 
to  charitable  purposes.  By  article  34,  "property  found"  in  the  sea,  or 
upon  the  shore,  in  floods  or  in  rivers,  if  it  be  precious  stones,  fishes,  or 
any  treasure  of  the  sea,  which  never  belonged  to  any  man  in  point  of 
property,  was  adjudged  to  the  first  finder.  But  by  article  35  and  ar- 
ticle 36  if  the  owner  appears,  the  property  shall  be  restored  to  him 
without  diminution,  except  perhaps  for  his  own  pains*  By  the  mari- 
time ordinance  of  Trani  it  is  provided,  in  section  19,  that  goods  found 
floating  on  the  sea  shall  be  delivered  up  to  the  court  within  three  days, 
and  of  the  goods  so  recovered,  the  finder  shall  have  one-half,  if  the  owner 
is  found;  and  if  at  the  end  of  80  days  the  owner  shall  not  appear,  the 
goods  shall  belong  to  the  finder.  By  section  20,  if  any  person  finds 
goods  under  water,  two-thirds  of  them  shall  belong  to  the  finder,  and 
one-third  to  the  owner,  in  case  the  goods  have  a  mark  upon  them.  4 
Black  Book  Adm.  637. 

A  somewhat  similar  disposition  is  made  of  goods  found  fioating  upon 
the  water,  or  which  the  sea  has  cast  up  upon  the  land,  by  the  customs 
of  the  sea,  (3  Black  Book  Adm.439;)  but  it  is  declared  that  "if  by  chance 
goods  shall  be  found  which  lie  at  the  bottom,  of  a  kind  which  did  not 
and  could  not  float  upon  the  water,  they  ought  not  to  be  sold  or  alien- 
ated, because,  as  goods  lying  at  the  bottom  they  always  awaited  their 
owner."  "There  ought,  however,  to  be  given  suitable  recompense  to  him 
who  shall  have  found  them." 

By  the  common  law  of  England  it  would  appear  that  property  found 
floating  at  sea,  by  which  we  mean  more  than  a  marine  league  fh>m  the 
shore,  belonged  to  the  finder.  Thus,  Britton  says,  (lib.  1,  o.  17:)  "Of 
treasure  hid  in  the  ground,  the  king  will  have  it,  and  if  it  be  found  in 
the  sea,  be  it  to  the  finder."  And,  again:  "If  found  on  the  shore,  they 
(the  shipwrecked  goods)  are  a  wreck  and  belong  to  the  king;  but  if  they 
are  found  in  the  sea  further  ofi*  from  the  shore,  then  whatever  has  been 
found  shall  belong  to  the  finder,  because  it  may  be  said  to  be  then  no 
man's  goods;  the  king  no  more  than  a  private  person."  By  the  statute 
(8  Bdw.  I.  C.4,)  known  as  the  "Statute  of  Westminster,"  it  isprovicied, 
that,  "concerning  wrecks  of  the  sea,  it  is  agreed  that  where  a  man,  a  dog, 
or  a  cat  escape  quick  out  of  the  ship,  that  such  ship,  nor  bai^e,  nor 
anything  within  them  shall  be  adjudged  wreck,  but  the  goods  shall  be 
saved  and  kept  by  view  of  the  sheriff,  coroner,  or  king's  bailiflP,  and  de- 
livered into  the  hands  of  such  as  are  of  the  town  where  the  goods  are 
found;  so  that  if  any  sue  for  those  goods,  and  after  proof  that  they  were 
his,  or  perished  in  bis  keeping,  within  a  year  and  a  day,  they  shall  be 
restored  to  him  without  delay;  and  if  not,  they  shall  remain  to  the  king, 
and  be  seized  by  the  sheriffs,  coroners,  and  baliffs,  and  shall  be  deliv- 
ered to  them  of  the  town,  which  shall  answer  before  the  justices  of  the 
wreck  belonging  to  the  king.  And ,  where  the  wreck  belongeth  to  another 
than  the  king,  he  shall  have  it  in  like  manner."  It  is  upon  this  statute, 
which  is  assumed  to  be  a  part  of  the  common  law  of  this  country,  that 
defendant  rdies  for  his  claim  that  the  libelant  lost  his  property  in  the 
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coal  in  question  by  reason  of  his  failure  to  appear  within  a  year  and  a 
day  to  make  claim  to  it.  The  statute,  however,  seems  to  be  merely  de- 
claratory of  the  common  law,  and  the  fact  that  no  dog,  nor  cat,  nor  other 
animal  came  alive  ashore,  did  not  by  any  means  prove  that  the  goods 
were  a  wreck,  or  forfeited.  Hamilton  v.' Davis,  5  Burrows,  2732,  2738. 
It  was  said  in  that  case  that  ''if  the  owner  of  the  dog  or  cat  or  other  an- 
imal was  known,  the  presumption  of  the  goods  belonging  to  the  same 
person  would  be  equally  strong,  whether  the  animal  was  alive  or  dead. 
If  no  owner  coald  be  discovered,  the  goods  belonged  to  the  king.  But 
there  ought  to  be  a  reasonable  time  allowed  to  the  owner  to  come  in  and 
claim  them."  ''The  old  limitation  was  a  year  and  a  day,  which  was  the 
time  limited  in  many  other  cases."  The  only  significance  of  the  dog  or 
cat  was  in  raising  a  presumption  (which  seems  somewhat  far  fetched) 
towards  ascertaining  the  owner  of  tiie  goods.  At  any  rate  the  modern 
system  of  marking  goods  has  completdy  supplanted  this  primitive  and 
inconclusive  proof. 

But  I  think  this  statute  has  no  application  to  the  case  under  consid- 
eration for  two  reasons: 

First.  The  coal  lying  at  the  bottom  of  the  lake  was  not  by  the  com- 
mon law  wreck  of  the  sea.  Lord  Hale  in  his  treatise  De  Jure  Maris,  37, 
speaking  of  wreck,  says:  ''The  kinds  of  it  are  two:  First,  such  as  is 
called  properly  so,  the  goods  cast  upon  the  land  or  shore;  second^  im- 
proper, for  goods  that  are  a  kind  of  sea  waifs  or  stray;  flotsam,  jetsam 
and  ligan."  This  coal  had  never  been  cast  upon  the  land  or  shore,  and 
hence  was  not  wreck  proper.  It  was  not  flotsam,  because  it  did  not 
float  upon  the  water.  It  was  not  jetsam,  because  it  never  had  been  cast 
into  the  sea  to  save  the  ship;  nor  was  it  ligan,  because  the  very  defini- 
tion of  the  word  from  the  Latin  Higo,^  to  bind,  indicates  that  it  must  be 
buoyed;  but  it  was  simply  property  lying  at  the  bottom  of  the  sea,  which 
"awaits  its  owner."  1  Bl.  Comm.  290-295;  8  Black  Book  Adm.  441, 
445;  4  Black  Book  Adm.  517;  Ang.  Tidewaters,  c.  10;  Baker  v.  Hoag, 
7N.Y  555. 

Second,  The  year  and  a  day  does  not  begin  to  run  from  the  day  of  the 
wreck,  nor  from  the  time  the  goods  were  first  discovered,  but  from  the 
day  the  goods  are  actually  taken  and  seized  by  the  finder.  Thus,  in 
the  case  of  Dunwick  v.  Sierry,  1  Barn.  &  Adol.  841,  842,  it  is  said  that 
this  year  and  a  day  dates  from  the  seizure  and  actual  possession  of  the 
lord;  "for,  until  then,"  says  Lord  Coke,  "it  is  not  notorious  who  claims 
the  wreck,  or  to  whom  the  owner  shall  repair  to  make  his  claim,  and 
show  him  his  proofs."  This  also  corresponds  to  the  modem  English 
statute  upon  the  subject  of  wrecks,  (17  &  18  Vict.  c.  104,)  by  which  (sec- 
tion 470)  the  owner  is  given  a  year  from  the  date  at  which  the  wreck 
came  into  the  possession  of  the  receiver  to  establish  his  claim.  This 
suit  was  begun  within  a  year  after  the  coal  was  raised  by  the  respondent. 
Sir  Henry  Constable's  Oase,  5  Coke,  105. 

8.  It  is  entirely  dear  to  my  mind  that  the  United  States  has  no  title 
to  this  coal,  even  if  it  were  to  be  treated  as  derelict,  or  property  of  which 
no  owner  could  be  found,  since  the  proprietorship  of  the  state  extends 
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to  the  centre  of  the  lake,  subject  only  to  the  right  of  congress  to  control 
its  commerce  and  navigation.  Pollard^a  Lessee  v.  Hagan^  3  How.  212, 
230;  Barney  v.  Keohih,  94  U   S.  324,  388. 

4.  Nor  is  there  anything  in  the  statute  of  Illinois  which  indicates  that 
the  title  ever  became  vested  in  the  state.  The  only  statute  having  any 
connection  with  the  subject  is  limited  to  "water-craft,  timber,  or  plank 
found  adrift  on  any  water-course  within  the  limits  or  upon  the  borders 
of  this  state,"  and  has  no  application  to  any  other  species  of  cargo. 
Starr  &  C.  111.  St.  c.  50,  §  21.  It  could  only  become  the  property  of 
the  state  by  applying  the  common-law  doctrine  of  escheat. 

Indeed,  after  careful  search  of  all  the  authorities  upon  the  subject,  I 
can  find  nothing  to  indicate  either  that  of  wrecks  of  the  sea,  or  property 
lying  at  the  bottom  of  the  sea,  which  can  be  identified  by  its  owner,  the 
owner  loses  his  title,  provided  he  appears  within  a  year  and  a  day  to 
make  claim  to  it.  The  salvor  of  such  property  may,  undoubtedly,  re- 
tain possession  of  it  until  his  compensation  is  paid,  or  may  take  proceed- 
ings to  procure  a  judicial  sale  in  admiralty,  and  upon  such  sale  it  is  not 
unusual  to  award  the  whole  of  the  proceeds  to  the  salvor,  particularly  if 
his  expenses  have  exceeded  the  value  of  the  property,  but  in  no  other 
way  can  the  title  of  the  owner  be  divested. 

I  was  at  first  inclined  to  the  opinion  that  the  respondent  possessed 
rights  in  this  case  superior  to  those  of  a  mere  stranger,  by  means  of 
the  reservation  in  his  abandonment  of  the  *'benefit  of  salvage,"  but  I  am 
satisfied  upon  reflection  that  these  words  refer,  not  to  the  right  to  save 
the  ship,  but  to  his  uninsured  interest  in  whatever  might  be  saved  by 
the  underwriters,  or  any  other  person  undertaking  the  work  of  salvage. 
The  primary  signification  of  the  word  "  salvage  "  is  the  thing  or  goods 
saved  from  shipwreck  or  otherwise ;  and  in  this  sense  it  is  frequently 
understood,  though  more  commonly  used  to  denote  the  compensation 
made  to  those  who  have  saved  property  in  peril  at  sea.  Conceding, 
upon  the  authority  of  The  Manitoba^  30  Fed.  Rep.  129,  that  an  absolute 
abandonment  of  a  vessel,  and  of  all  right,  title,  and  interest  of  the  owner 
thereto,  extends  as  well  to  the  uninsured  as  to  the  insured  interest  of  the 
owner,  about  which  there  seems  to  be  some  conflict  of  opinion,  the  in- 
sured by  this  clause  intended  to  reserve  to  himself  the  benefit  of  such 
proportion  of  the  property  saved  as  would  be  appropriate  to  his  unin- 
sured interest. 

5.  Regarding  it  then  as  settled  that  the  libelant  had  a  valid  title  to 
this  coal,  and  that  respondent  was  a  trespasser  in  interfering  with  it,  it 
only  remains  to  consider  the  question  of  damages.  If  respondent  had 
taken  this  coal  to  Chicago,  and  promptly  libeled  it  for  salvage,  or  had 
retained  possession  of  it  until  his  claim  was  settled,  it  is  probable  that 
the  court  would  have  awarded  him  a  large  portion,  if  not  the  entire  pro- 
ceeds, of  its  sale.  But  instead  of  this  he  assumed  to  dispose  of  it  at 
private  sale,  and  now  upon  a  showing  that  his  expenses  exceeded  the 
amount  of  such  proceeds,  demands  either  that  the  libel  be  dismissed,  or 
nominal  damages  only  be  awarded.  Upon  the  other  hand,  libelant 
claims  that,  as  the  trespass  was  willful  and  deliberate,   he  should  be 
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awardec}  the  entire  proceeds  of  the  sale  at  Chicago,  or  at  least  what  the 
coal  was  worth  when  it  was  raised  «from  the  wreck  and  placed  upon  the 
lighters.  There  is,  it  is  true,  an  abundance  of  cases,  chiefly  for  the  con- 
version of  timber,  which  hold  that  where  the  defendant  is  a  willful  tres- 
passer the  owner  will  be  awarded  the  full  value  of  the  property  at  the 
time  and  place  of  demand  or  of  suit  brought,  with  no  deduction  for  labor 
and  expenses  in  cutting  the  timber  and  floating  it  to  a  market.  Wooden^ 
Ware  Co.  v.  U.  S.,  106  U.  S.  432 j  1  Sup.  Ct.  Rep.  398;  Bly  v.  K  S.,  4 
DiU.  464;  MaHin  v.  Porter,  5  Mees.  &  W.  351;  U.  S.  v.  MtUa,  9  Fed. 
Rep.  684. 

In  Grant  v.  Smith,  26  Mich.  202,  this  right  to  the  fall  value  of  the 
timber  cut  is  put  upon  the  ground  that  the  owner  of  the  pine  tract  is 
frequentiy  desirous  of  retaining  the  timber  for  an  appreciation  of  the 
land,  and  ought  not  by  the  willful  trespass  of  another  to  be  compelled, 
practically,  to  sell  it  at  its  then  stumpage  value,  and  lose  his  chance  for 
a  rise  in  price.  This  argument,  however,  obviously  has  no  application 
to  a  case  of  this  kind,  as  the  value  of  the  coal  at  the  bottom  of  the  lake 
was  all  that  ever  could  be  realized  from  it* 

I  regard  the  rule  above  stated  as  too  severe  to  apply  to  a  case  of  this 
description.  While  the  respondent  was  in  one  sense  of  the  word  a  will- 
ful trespasser,  in  that  knowing,  or  being  bound  to  know,  libelant's 
rights,  he  acted  in  defiance  of  such  rights  ;  still  his  conduct  was  wholly 
lacking  in  that  element  of  furtiveness  and  bad  faith  which  appears  in  the 
case  of  lAvinggtone  v.  Coal  Co.,  L.  R.  5  App.  Case  25,  to  have  been  re- 
garded by  Lord  Hatherley  as  the  chief  factor  in  determining  the  court 
to  this  harsh  measure  of  damages.  Both  vessel  and  cargo,  in  this  case, 
had  been  abandoned  by  their  owners,  and  for  some  time  their  location 
was  unknown.  Both  were  within  the  meaning  of  the  law  derelict,  and 
the  fact  that  libelant  subsequently  discovered  their  location,  purchased 
the  coal,  and  intended  at  some  future  time  to  raise  it,  did  not  deprive  it 
of  the  character  which  was  fixed  upon  it  by  the  loss  and  abandonment. 
The  Laura,  14  Wall.  336;  The  Coromandel,  Swab.  208;  VE&perance,  1 
Dod.  46  ;  The  John  Gilpin,  Olcott,  78  ;  The  Fairfidd,  30  Fed.  Rep.  700  ; 
n^  Ann  L.  Lochwood,  37  Fed.  Rep.  233. 

Before  acting,  respondent  took  the  advice  of  counsel  experienced  in 
the  law  of  the  sea,  and  notified  the  underwriter  and  owners  of  the' 
vessel  and  cargo  of  his  intention  to  raise  them.  He  made  no  conceal- 
ment of  his  movements,  and  waited  until  long  after  the  opening  of  navi- 
gation of  the  year  following  the  loss  before  b^inning  operations.  It  is 
incredible  that  he  would  have  gone  to  the  expense  he  did  in  fitting  out 
this  expedition,  for  the  mere  purpose  of  plundering,  or  without  believing 
he  had  some  rights  in  the  vessel  by  virtue  of  his  reservation  of  the  benefit 
of  salvage.  Indeed,  I  am  not  prepared  to  say  that  he  had  not  the  right 
to  raise  the  vessel  and  save  his  uninsured  interest.  The  circumstances 
under  which  he  raised  the  coal  relieved  him  I  think  from  the  charge  of 
being  a  felonious  or  even  willful  trespasser  in  the  ordinary  sense  of  the 
term.  At  the  same  time  it  would  be  equally  unjust  to  charge  him  only 
with  the  value  of  the  coal  as  it  lay  at  the  bottom  of  the  lake,  taking  such 
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value  at  his  own  estimate.  Libelant  had  bought  the  coal  with  the  idea 
of  making  money  out  of  his  purchase,  and  bdieving  doubtless  that  he 
could  procure  appliances  for  saving  it  at  a  cost  much  less  than  the  value 
of  the  coal  in  Chicago.  He  was  entitled  to  the  benefit  of  his  bargain,  and 
ought  not  to  lose  his  expected  profit  except  upon  satisfactory  evidence  that 
he  was  mistaken  in  his  estimate  of  the  cost  of  raising  it,  and  that  no  profit 
could  have  been  realized  by  the  use  of  the  most  approved  appliances  for 
such  purpose.  If  respondent  pursued  an  injudicious  and  unnecessarily 
expensive  course,  libelant  ought  not  to  be  charged  with  his  failure  to 
realize  a  profit.  I  think  the  true  measure  of  damages  in  this  case  is  the 
value  of  the  coal  in  Chicago,  less  the  necessary  expenses  of  raising  it  and 
carrying  it  ashore  by  the  use  of  the  most  approved  appliances  for  that  pur- 
pose, and  that  the  case  should  be  referred  to  a  commissioner  to  make  such 
estimates  upon  the  best  evidence  he  can  procure.  If  the  court  is  satisfied 
that  such  expense  could  not  have  been  less  than  the  value  of  the  coal,  the 
decree  will  be  entered  for  nominal  damages  only. 


The  Bombay. 

WiGTON  et  ci.  V.  The  Bombay. 

(DdtHct  Court,  B.  i>.  Louisiana,    December  11. 1888.)  > 

MABimiB  LIBN8— ST7FFLIE8~GhABT£B-PaBTT. 

By  a  charter-party  the  owners  "agreed  to  let**  and  the  charterers  ''agreed  to 
hire  for  the  term, "  etc  The  owners  were  to  man  the  vessel,  pay  for  all  pro- 
visions, wages,  consular,  shipping,  and  discharging  fees  of  officers  and  crew, 
insurance  of  vessel,  engine-room  stores,  and  maintain  it  in  an  efficient  state 
during  the  service.  The  charterers  were  to  provide  and  pav  for  all  coals, 
port  charges,  pilotage,  etc.  The  charter-party  further  pro?ided  that  "the 
captain,  though  appointed  by  the  owners,  should  be  under  the  orders  and  di- 
rections of  the  charterers  as  regards  employment,  agency,  and  other  mat- 
ters," and  that  ^'when  the  vessel  is  delivered  to  the  owners'  agent— that  is, 
after  the  termination  of  the  voyage— any  difference, "  etc.  There  was  a  pro- 
vision permitting  the  appointment  of  a  supercargo.  Held,  that  the  charterers 
had  the  control,  management,  and  possession  of  the  vessel,  and  that  the  ves- 
sel was  liable  for  coal  necessary  to  enable  it  to  prosecute  the  voyage,  fur- 
nished to  it  in  a  foreign  port  by  parties  not  affected  with  notice  of  the  terms 
of  the  charter-party. 

.  In  Admiralty. 

libel  by  R.  B.  Wigton  &  Sons  for  coal  furnished  to  the  charterers  of  the 
Bteam-ship  Bombay. 

BayTie,  Denegre  &  Bayne^  for  libelants. 

James  McConneUf  for  respondent. 

BiLUNGS,  J.     The  facts  necessary  to  be  considered  in  this  case  are  that 
the  Bombay  is  an  English  steamer;  that  she  was  in  Philadelphia^  and 

^Fublication  delayed  pending  motion  for  rehearing. 
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needed  coal  to  prosecute  her  voyage  to  New  Orleans,  and  it  was  furnished 
her.  The  vessel  was  under  a  charter,  and  it  was  during  the  time  that  the 
charter-party  was  in  force  that  these  coals  were  furnished.  The  coals 
were  not  furnished  on  the  order  of  the  master,  though  he  states  they  were 
needed  to  enable  her  to  prosecute  her  voyage  to  New  Orleans.  The  coal 
was  furnished  by  the  libelants'  firm,  under  an  arrangement  made  between 
LaTassa  &  Co.,  the  charterers,  of  New  York,  and  them,  by  which  they 
were  to  supply  with  coal,  at  Philadelphia,  all  steam-ships  requiring  fuel 
at  this  port,  of  which  LaTassa  &  Co.  controlled  the  coaling.  The  libel- 
ants, in  furnishing  the  coal,  did  not  know  anything  about  the  financial 
standing  of  LaTassa  &  Co.,  and  made  no  inquiries,  because  they  consid- 
ered the  steam-ship  liable  for  the  coaJ.  It  is  manifest  from  these  facts 
that  neither  the  master  nor  the  owners  gave  any  order  for  the  coal  that 
was  furnished  to  the  vessel;  that  the  question  whether  the  vessel  is  sub- 
jected to  a  lien  for  the  supply  of  these  coals  must  depend  entirely  upon 
whether  the  charter-party  made  the  charterers  owners  pro  hoc  vice.  All 
the  authorities  are  agreed  that  "  when  the  general  owner  allows  the  char- 
terer to  have  the  control,  management,  and  possession  of  the  vessel,  he 
becomes  the  owner  for  the  voyage.  A  general  owner,  under  such  cir- 
cumstances, must  be  deemed  to  consent  that  the  vessel  shall  be  answer- 
able for  necessary  repairs  and  supplies  to  enable  her  to  pursue  her  voy- 
age, and  that  the  special  owner  may  bind  the  interest  of  the  general 
owner  in  the  vessel  in  this  behalf."  The  question,  then,  simply  is 
whether  by  the  terms  of  this  charter-party  the  charterers  were  to  have,  and 
did  have,  the  control,  management,  and  possession  of  the  vessel.  The 
vessel  was  chartered  for  one  voyage  between  the  Mediterranean  and  the 
United  States,  the  United  Kingdom,  or  the  continent,  as  the  charterers 
or  their  agents  shall  direct.  The  owners  were  to  man  the  vessel,  pay  for 
all  provisions,  wages,  consular,  shipping,  and  discharging  fees  of  the 
captain,  officers,  engineers,  firemen,  and  the  crew,  the  insurance  of  the 
vessel,  all  engine-room  stores,  and  maintain  her  in  a  thorough  and  effi- 
cient state,  in  hull  and  machinery,  for  and  during  the  service.  The  char- 
terers were  to  provide  and  pay  for  all  coals,  port  charges,  pilotage,  etc., 
except  as  above  stated.  The  charter-party  further  provided  that  "the 
captain,  though  appointed  by  the  owners,  should  be  under  the  orders 
and  directions  of  the  charterers,  as  regards  employment,  agency,  or  other 
matters ;"  and  the  charterers  agreed  to  indemnify  the  owners  from  all  con- 
sequences or  liability  with  reference  to  signing  bills  of  lading.  The  de- 
cisive stipulation  in  this  charter-party  is  the  last, — that  the  captain, 
though  appointed  by  the  owners,  should  be  under  the  orders  and  direc- 
tions of  the  charterers  as  r^ards  employment,  agency,  or  other  arrange- 
ments. This,  in  The  India,  14  Fed.  Rep.  476,  and  16  Fed.  Rep.  262,— 
the  same  case, — was  thought  by  Judges  Blatchford  and  Wallace  to 
determine  that  the  owners  had  made  the  charterer  the  owner  pro  hoc  vice. 
See,  also,  Judge  Nelson's  opinion  in  The  Oily  cf  New  Yorky  3  Blatchf. 
187,  and  The  Freeman,  18  How.  182-190.  In  Leary  v.  U.  S.,  14  Wall. 
607,  it  is  said  "that  the  retention  by  the  general  owner  of  such  command, 
possession,  and  control  is  incompatible  with  the  existence  at  the  same 
v.88F.no.6— 83 
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time  of  such  special  ownership  in  the  charterer."  Page  611.  But  in 
this  case  the  matter  as  to  the  party  in  whom  command,  possession  and 
control  should  he  vested  is  not  left  to  inference,  hut  is  settled  by  the 
clause  in  the  charter-party  last  quoted.  If  these  authorities  are  correct, 
the  only  defense  that  could  have  been  offered  under  such  a  charter-party 
would  have  been  that  the  libelants  had  been  put  upon  their  inquiry  as 
to  the  authority  given  under  the  charter-party,  but  no  such  defense  ia 
here  established.     Let  there  be  judgment  for  libelants. 

ON  REHEARING. 

(March  19,  1889.) 

BnxiNGS,  J.  Since  the  opinion  in  this  case  was  announced  the  char- 
ter-party of  The  India,  14  Fed.  Rep.  476,  16  Fed.  Rep.  262,  referred  to 
therein,  has  been  obtained,  and  certain  authorities  have  been  cited  in 
the  brief  of  respondent  for  a  rehearing.  In  the  opinion  rendered  in  the 
case  it  was  stated  that  the  question  was  whether  the  charterers  were  to 
have,  and  did  have,  control,  management,  and  possession  of  the  ves- 
sel, and  a  line  of  cases  was  referred  to  which  maintain  that  by  some 
similar  charter-parties  the  possession  and  control  were  vested  in  the 
charterers.  This  line  of  cases  must  control  me,  unless  this  case  is  dis- 
tinguishable from  The  India.  An  effort  is  made  by  learned  proctor  for 
respondent  to  show  that  a  distinction  exists,  and,  first,  he  points  to  the 
provision  in  the  charter-party  that  the  charterers  shall  have  permission 
to  appoint  a  supercargo,  who  shall  accompany  the  steamer,  and  see  that 
the  voyages  are  prosecuted  with  the  utmost  dispatch.  In  connection 
with  this  clause  the  case  of  SaviUe  v.  Campion,  2  Barn.  &  Aid.  503,  is 
cited.  In  that  case  the  charter-party  did  not  contain  the  words  "let  to 
freight,"  but  the  whole  "instrument,"  as  the  court  terms  it,  contains 
matter  of  contract  and  covenant  only.  The  agreement  was  to  take  on 
board  the  goods  of  the  freighter,  and  sail  to  Madeira,  etc.  The  owner 
further  agreed  that  such  passengers  as  might  be  required  by  the  freighter 
should  be  conveyed  in  the  ship;  that  all  the  cabins  except  one  should 
be  for  the  benefit  and  at  the  disposal  of  the  freighter.  There  is  also  a 
clause  providing  for  a  supercargo  to  be  sent  out  by  the  charterers.  Since 
in  that  case  there  was  no  letting, — only  a  contract  to  carry  freight, — 
the  court  held  that  the  specification  of  the  right  of  the  charterers  to  ap- 
point a  supercargo  was  another  evidence  of  the  intent  not  to  let.  But 
the  court  did  not  hold  that  in  all  cases  the  specification  in  the  charter- 
party  of  the  right  of  the  charterers  to  appoint  a  supercargo  would  show 
no  possession  or  control  of  the  vessel  in  them,  for  rights  are  specified  or 
reserved  in  instruments  as  often  to  give  emphasis  to  its  general  purport 
— as  is  the  case  here — as  to  make  an  exception  to  the  general  effect  of 
instruments, — ^as  was  the  case  there.  In  all  of  the  cases  which  are 
grouped  together  in  the  opinion  of  Savage,  C.  J.^  in  Clarkson  v.  Edea^ 
4  Cow.  478,  great  weight  is  attached  to  the  phraseology  of  the  charter- 
party  as  to  whether  the  vessel  itself  was  hired,  or  whether  the  charter- 
party  was  merely  a  contract  to  carry  freight.     In  the  case  before  the 
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court  the  said  owners  "agreed  to  let,"  and  the  said  charterers  "agreed  to 
hire,  for  the  term  of,"  etc.;  and  the  charter-party  further  provided  that 
^'when  the  vessel  is  delivered  to  the  owners'  agent — that  is,  after  the 
termination  of  the  voyage — any  diflference,"  etc.  Therefore  the  general 
phraseology  of  the  charter-party  is  that  of  an  instrument  which  was  in- 
tended by  the  parties  thereto  to  grant  and  "to  freight  let."  So  far  as 
relates  to  the  provisions  of  the  charter-party  that  the  charterers  shall 
have  permission  to  appoint  a  supercargo,  who  shall  accompany  the  ves- 
sel, and  see  that  the  voyages  are  prosecuted  with  the  utmost  dispatch, 
it  does  not  control  the  general  effect  of  the  charter-party,  but  is  in  aid 
of  it.  Much  less  does  it  do  away  with  the  particular  provision  that  the 
captain,  although  appointed  by  the  owners,  shall  be  under  the  orders 
.  and  directions  of  the  charterers  as  r^ards  employment,  agency,  or  other 
arrangements.  Now,  in  Clarkson  v.  Edes^  4  Cow.  477,  although  the  lan- 
guage was  that  the  vessel  was  let,  the  second  and  third  clauses  were 
that  the  party  of  the  second  part,  the  charterer,  may  load  and  discharge 
from  on  board  the  schooner  such  cargo  in  either  of  the  ports  or  places 
as  by  the  party  of  the  first  part  (the  owners)  shall  be  ordered.  The 
court  held  that  those  clauses  were  inconsistent  with  the  possession,  be- 
ing in  the  charterer,  and  the  correctness  of  this  conclusion  cannot  be 
doubted;  but  the  agreement  in  that  case  had  not  the  features  {he  pres- 
ent charter  has.  After  a  careful  review  of  the  cases,  and  a  considera- 
tion of  all  the  arguments  urged,  I  am  still  of  the  opinion  that  in  the 
present  case  it  is  my  duty  to  foUow  the  authorities  referred  to  in  my 
former  opinion,  and  therefore  the  motion  for  a  rehearing  is  refused. 


'    The  R.  S.  Carter.* 

The  John  G.  Stevens. 

Loud  d  d.  v.  The  B.  S.  Carter  and  The  John  G.  Stevens. 

{Diatrid  Court,  E,  D.  New  York.    April  6,  1889.) 

ICabitihb  LiBNS—PRiORrrT— Repairs— Subsbqubnt  Tort. 

The  lien  for  damages  arising  out  of  a  negligent  collision  takes  precedence 
over  the  lien  of  a  material-man  for  repairs  to  the  negligent  vessel  made  prior 
to  such  collision. 

In  Admiralty. 

Oeorge  A.  Blacky  for  lihelants. 

Alexander  &  Aek^  for  claimants. 

Benedict,  J.     This  case  comes  before  the  court  upon  the  question  of 
priority.     In  March,  1886,  the  schooner  Flint,  at  the  time  being  towed 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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by  the  tug  John  G.  Stevens,  and  owned  by  the  libelant  Loud,  was  run 
into  by  the  bark  Doris  Eckhoff,  a  vessel  at  the  time  being  towed  by  the 
tng  R.  S .  Carter.  Thereupon  the  libelant  Loud  filed  his  libel  against  both 
the  tugs  to  recover  the  damage  caused  to  the  Flint  and  her  cargo  by  the 
collision.  The  R.  S.  Carter  was  found  by  the  marshal,  and  against  her 
the  libelant  has  obtained  a  decree  for  the  sum  of  $15,165.15  by  default. 
At  the  time  of  the  seizure  of  the  R.  S.  Carter  by  virtue  of  the  process 
in  Loud's  action,  she  was  subject  to  various  liens  for  wages  and  for  repairs, 
the  amount  of  which  exceeded  the  amount  realized  from  the  sale  of  the 
vessel  by  the  marshal,  to  recover  which  various  libels  were  filed  against 
the  vessel.  Of  these  demands  the  wages  have  been  paid  out  of  the  pro- 
ceeds, leaving  a  sum  in  the  registry  less  than  the  amount  of  the  liens  of 
the  material-men,  and  very  much  less  than  the  amount  of  Loud's  claim 
for  the  damage  to  his  schooner.  Whereupon  the  question  has  arisen 
whether  Loud's  claim  for  the  damage  done  to  the  Flint  by  the  collision 
with  the  Doris  Eckhoff  is  entitled  to  be  paid  out  of  the  proceeds  arising 
from  the  sale  of  the  R.  S.  Carter  prior  to  any  payments  to  the  material- 
men. 

It  will  be  noticed  that  the  question  presented  is  a  question  of  priority, 
not  of  the  marshaling  of  securities.  Moreover,  the  question  is  not  be- 
tween a  wages  claim  and  a  collision  claim,  nor  between  material-men 
and  a  daim  arising  out  of  a  quasi  tort,  where  the  cause  of  action  is  a 
n^lect  of  some  duty  assumed  in  pursuance  of  a  voluntary  agreement  be- 
tween the  parties.  The  daim  of  Loud  is  for  damages  caused  by  collis- 
ion, a  tort  pure  and  simple,  committed  by  the  R.  S.  Carter.  The  claims 
of  the  material-men  are  for  repairs  done  to  the  R.  S.  Carter  prior  to  the 
collision,  which  liens  have  not  been  lost  or  impaired  by  laches.  The 
question  is  analogous  to  the  question  decided  by  this  court  in  the  case  of 
The  Pride  of  the  Ocean^  8  Fed.  Rep.  162.  In  respect  to  that  case  I  have 
noticed  that  Judge  Brown,  in  deciding  the  case  of  The  Amoa  D.  Carver^ 
85  Fed.  Rep.  667,  seems  to  have  supposed  that  in  the  case  of  The  Pride 
of  (he  Ocean  liens  for  wages  and  for  repairs  were  subordinated  to  a  collis- 
ion claim.  But  such  was  not  the  decision.  It  was  a  prior  bot4x>mry 
in  that  case  which  was  subordinated  to  a  collision  daim.  The  question 
there  was  analogous  to  the  question  here,  but  it  was  not  the  same. 

Neither  is  the  question  here  the  same  as  that  decided  by  this  court  in 
the  case  of  The  Samud  J.  ChriOianj  16  Fed.  Rep.  796.  In  that  case  tlie 
controversy  was  between  claims  arising  ex  contractu.  The  action  was 
based  upon  a  contract  to  tow,  a  breach  of  which  contract  was  the  sole 
foundation  of  the  claim  as  stated  in  the  libel.  The  libel  set  forth  no 
duty  and  charged  no  neglect  of  duty.  It  disdosed  that  the  damage 
claimed  arose  firom  the  action  of  a  tug  in  dragging  her  tow  against  a  pier; 
but  a  contract  was  set  forth,  and  that  not  by  way  of  inducement,  as  in 
the  case  of  The  QV'ick^j  9  Wall.  665,  but  as  the  sole  foundation  of  the 
demand.  The  claim  was  therefore  treated  by  this  court  as  arising  ex 
contractu  and  not  ex  ddictOy  upon  the  supposition  that  it  was  competent 
for  the  libelant  to  waive  the  tort  and  rely  upon  the  contract,  and  that 
such  had  been  the  course  pursued.    And  the  decision  was  not  only  that 
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wages,  but  a  material-man,  claiming  for  prior  necessary  repairs  to  the 
vessel,  was  entitled  to  priority  in  payment  over  a  demand  based  on  a  sub- 
sequent contract  which  had  no  relation  to  any  necessity  of  the  ship  and 
in  no  way  tended  to  increase  her  value,  and  which  had  been  voluntarily 
entered  into  by  the  creditor. 

The  precise  question  here  involved  has  never,  as  I  recollect,  been  de- 
cided by  this  court.  It  has  however  been  decided  by  Judge  Nixon,  in 
the  case  of  The  M.  Vandercook,  24  Fed.  Rep.  472,  in  one  way,  and  in 
the  opposite  way  by  Judge  BitowM  in  the  case  of  The  Amos  D.  Carver ^  35 
Fed.  Bep.  665.  In  this  conflict  of  opinion  I  incline  to  foUow  the  analogy 
of  the  case  of  The  Pride  of  the  Ocean^  above  alluded  to,  and  give  the  sub- 
sequent collision  claim  priority  over  the  prior  claims  of  the  material-men. 
As  between  such  creditors,  when  one  or  the  other  must  lose  his  debt,  it 
seems  to  me  more  equitable  that  the  loss  should  fall  upon  the  material- 
man, who  voluntarily  and  for  a  consideration  agreed  with  the  ship-owner 
to  give  delay  in  payment  in  order  that  the  ship-owner  by  the  use  of  his 
vessel  might  earn  profits  wherewith  to  pay  the  material-men.  The  ma- 
terial-man, for  a  consideration  in  the  price  he  charged,  voluntarily  as- 
sumed the  risk  of  a  total  loss  of  his  security  by  the  sinking  of  the  ship 
he  repaired,  in  a  collision.  Why,  in  fairness,  should  not  the  creation 
of  a  Uen  upon  the  ship  he  repaired  arising  from  a  collision  be  held  to  be 
included  in  his  risk?  Why  may  not  a  material-man,  who  gives  time, 
be  fairly  held  to  become  a  party  to  the  employment  of  the  vessel  in  the 
course  of  which  the  accident  occurred,  since  he  has  a  beneficial  interest 
in  that  employment?  I  find  nothing  inconsistent  with  such  a  view  in 
the  case  of  2%e  Prmik  0.  Fender^  17  Fed.  Rep.  653.  No  doubt  the  mari- 
time law  gives  a  lien  in  order  that  the  ship  may  gain  time,  but  the  policy 
of  the  law  is  to  make  the  time  of  credit  as  short  as  possible ;  and  it  seems 
to  me  that  a  rule  which  in  efiect  tends  to  extend  the  duration  of  liens  of 
material-men  and  to  increase  the  amount  of  liens  upon  the  ship  because 
under  the  rule  they  serve  to  lighten  and  sometimes,  as  in  the  present 
case,  destroy  all  liability  for  coUision,  is  a  rule  of  doubtful  expediency, 
and  may  be  rejected  as  contrary  to  public  policy.  Upon  these  grounds, 
following  the  analogy  of  my  decision  in  the  case  of  The  Pride  of  the  Ocean, 
I  have  determined  to  direct  that  the  claim  of  Loud  be  paid  out  of  the 
proceeds  in  court  prior  to  the  demands  of  the  material-men.  This  de- 
termination renders  it  unnecessary  to  consider  the  other  questions  dis- 
cussed by  counsel. 
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The  Cachemibb. 

Santos  et  al.  v.  The  Cachemire. 

Lopez  v.  Same. 

(Diairiet  Court,  D.  South  Carolina.    Maroli  80,  1869.) 

1.  Salvage— Service  of  Tug— Award. 

A  French  steam-ship,  built  of  steel,  of  2.540  tons  burden.  846  feet  in  length, 
worth  about  $200,000.  with  a  cargo  valued  at  $108,000,  while  on  a  voyage  from 
Rio  to  New  York,  lost  her  rudder  on  the  29th  of  January,  about  250  miles 
£.  S.  £.  of  Cape  Hatteras.  By  the  use  of  a  temporary  steering  apparatus,  and 
by  going  under  steam,  sometimes  with  all  her  engines,  sometimes  with  only  a 

1>art,  she  arrived,  February  5th,  about  1.  a.  m.,  oft  St.  Helena  bar.  South  Caro> 
ina,  displaying  signals  of  a  disabled  steam-ship.  A  pilot-boat,  having  on  board 
two  full  pilots  and  an  apprentice,  while  cruising  on  her  pilotage  ground, 
sighted  her  about  5  a.  m.,  and  went  to  her,  displaying  the  light  of  a  pilot. 
The  master  informed  her  that  he  wanted  a  port,  ^nd  was  told  that  he  could 
not  enter  Charleston,  because  of  his  draught,  but  could  enter  Port  Royal, 
where  the  master  expressed  a  desire  to  be  taken,  and  requested  the  pilot  to 
send  for  two  tugs.  One  of  the  pilots  boarded  the  ship,  and  the  other  went  off 
in  the  pilot-boat  into  Coosaw  river,  about  25  miles,  for  the  tugs.  There  were 
no  tugs  in  that  neighborhood  engaged  in  sea  towing,  but  a  phosphate  mining 
companv,  at  work  in  the  Coosaw  river,  owned  five  large  tugs,  which  were  con- 
stantly m  use  in  its  business.  When  the  pilot-boat  arrived  two  were  absent* 
two  were  at  work,  and  the  other  was  at  the  company's  establishment.  After 
Bome  parleying  the  manager  of  the  company,  on  hearing  that  the  steam-ship 
was  a  passenger  vessel,  consented  to  let  the  two  tugs  go.  and  telephoned  for 
the  third  to  come  on  at  once.  On  the  arrival  of  one  of  the  tugs  at  the  steam- 
ship, and  after  an  attempt  had  been  made  to  adjust  the  compensation,  with- 
out result,  the  tug  was  placed  behind  the  steam-ship,  to  act  as  a  rudder,  and  the 
steam-ship,  under  her  own  steam,  and  with  a  pilot  in  charge,  proceeded  to 
Port  Royal,  about  20  miles  away.  Shortly  afterwards  another  tug  came  up, 
and  a  pilot  was  put  aboard  her,  and  a  line  taken  from  the  bow  of  the  steam- 
ship. They  arrived  off  the  entrance  of  the  port  about  6  o'clock,  where  the 
vessel  anchored,  the  tu|p  going  on  to  a  coaling  station,  where  thev  spent  the 
night.  The  next  morning  they  were  joined  by  the  third  tug,  and  the  vessel 
was  taken  into  port.  The  value  of  the  tugs  was  $50,000.  ffeid,  that  the  serv- 
ice of  the  tugs  was  a  salvage  service;  but,  in  view  of  the  minimum  risk,  an 
award  of  only  $750  would  be  made  to  each  of  the  two  tugs  that  first  arrived, 
and  $800  to  the  third. 

2.  Same— Service  of  Pilot. 

The  service  of  the  pilots  in  procuring  the  tugs  was  a  salvage  service,  for 
which  they  are  entitled  to  $200,  but  the  subsequent  service  was  in  the  line  of 
their  duty  as  pilots,  for  which,  in  view  of  the  extraordinary  skill  displayed  in 
taking  the  vessel  through  a  difficult  channel,  they  are  entitled  to  an  allowance 
of  $150  each,  as  extra  compensation. 

In  Admiralty.     Libels  for  salvage. 

Libels  by  Lopez,  owner  of  the  tugs  Catherine,  Cecilia,  and  Reliance, 
and  by  Santos  and  others,  owners  of  the  pilot-boat  Charleston,  for  serv- 
ices rendered  the  steam-ship  Cachemire. 

Smytli^  &  Lee^  for  Lopez. 

McOrady,  Sana  d:  Bacot  and  W.  J.  Verdier^  for  Santos  et  al. 

J,  N.  Naihan8j  for  claimant. 

BiMONTON,  J.  These  libels,  claiming  salvage,  were  consolidated  at  the 
hearing.     The  Cachemire,  a  French  steam-ship,  propeller,  built  of  steel, 
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being  in  length  at  least  346  feet,  and  of  2,540  tons  burden,  was  on  her 
voyage  from  Rio  to  New  York,  laden  with  coffee.  Her  cargo  was  valued 
at  $103,000.  Her  freight  was  $1 ,050.  She  herself  was  insured  at  $150,- 
000,  and  was  worth  about  $200,000.  On  29th  January  last,  after  a  gale 
of  some  violence,  in  longitude  72°  40',  latitude  34°,  she  lost  her  rudder, 
being  about  250  miles  E.  S.  E.  of  Cape  Hatteras.  With  great  skill  and* 
ingenuity  the  master  of  the  steam-ship  prepared  a  temporary  steering 
apparatus.  He  rigged  out  two  booms,  forward  and  aft,  projecting  over 
opposite  sides  of  his  steamer.  To  the  end  of  the  forward  boom,  star- 
board, he  attached  by  ropes  a  barrel  used  as  a  bucket,  and  to  the  end 
of  the  boom  aft,  port,  he  attached,  in  the  same  way,  a  similar  barrel  or 
bucket.  These  were  moved  by  machinery  on  the  deck.  By  lowering 
these  buckets  alternately  and  making  use  of  their  resistance  in  the  water, 
he  could  change  her  course  to  starboard  or  port  as  he  desired.  This  ap- 
paratus served  in  great  measure  the  purpose  of  a  rudder.  But  it  was  of 
little  service  in  a  rough  sea,  and  in  a  strong  current.  Being  thus  disabled , 
the  master  determined  to  make  his  course  for  the  United  States,  seeking 
to  reach  somewhere  on  the  coast  of  Georgia  or  South  Carolina.  Going 
under  steam  with  his  engines,  using  sometimes  all  four  of  his  boilers, 
sometimes  only  two  of  them,  on  the  morning  of  the  6th  of  February  last 
he  came  in  sight  of  the  Hunting  Island'  light,  off  St.  Helena  bar,  about 
1  A.  M.  From  the  time  she  lost  her  rudder  the  steam-ship  had  up  the 
signals  required  by  the  International  Code  for  a  disabled  steam-ship, — 
three  red  lights  at  night,  one  above  another, — and  three  black  balls  by 
day.  Article  5a.  When  she  approached  this  coast  she  had  up  these 
lights.  The  pilot-boat  Charleston,  with  two  full-branch  pilots,  one  nine- 
foot  pilot,  one  apprentice,  and  three  of  the  crew  on  board,  was  cruising 
at  this  time  on  her  pilotage  ground  off  the  bar.  She  observed  the  lights 
of  the  steam-ship  about  4  or  5  o'clock,  and  mistook  thera  for  signals  of  dis- 
tress. '  She  bore  down  to  and  hailed  the  stef^m-ship,  having  at  her  foremast 
head  a  white  light,  the  distinguishing  mark  of  a  pilot.  The  master  of 
the  steam-ship  informed  her  that  he  was  on  a  voyage  to  New  York,  and 
wanted  a  port.  The  pilot  replying  to  him  that  he  could  not  enter  Charles- 
ton because  of  his  draught  of  water,  (19  feet  or  19}  feet,)  or  any  other 
neighboring  port  but  Port  Royal,  he  expressed  the  desire  to  go  into  that 
port,  and  requested  the  pilot  to  send  his  boat  in  for  two  tugs  to  tow  him 
in.  Murray,  a  full-branch  pilot  from  the  Charleston,  boarded  the  steam- 
ship, and  the  other  full-branch  pilot,  Santos,  went  off  at  once  in  the  pilot 
schooner  up  St.  Helena  sound  into  Coosaw  river  for  the  tugs,  a  distance 
of  some  25  miles. 

There  is  some  conflict  of  testimony  upon  the  point  whether  the  steam- 
ship was  at  anchor  when  the  pilot  hailed  her.  The  master,  officers,  and 
crew  swear  that  she  was.  The  pilots  and  their  apprentice  say  she  was 
not.  There  is  no  doubt  that  she  was  perfectly  stationary,  and  there  is 
also  no  doubt  that  she  waited  for  the  tugs  at  anchor.  There  are  no  tygs 
in  that  neighborhood  employed  exclusively  in  the  business  of  sea  tow- 
ing. The  neaiest  tugs  were  those  of  the  libelant  Moses  E.  Lopez.  He 
is  the  head  of  a  company  engaged  in  mining  phosphates  in  the  bed  of 


Digitized  by 


Google 


•520  I12DERAL  BEPOBTEB,  VOl.  38. 

Coosaw  river.  This  and  Bull  river  are  broad  estuarifts  emptying  into 
St.  Helena  sound.  The  operations  of  the  company  are  conducted  by 
lai^e  dredges,  with  washers  and  lighters,  valuable  and  costly  property, 
afloat,  and  without  any  means  of  locomotion  whatever  in  themselves. 
For  the  purpose  of  protecting  these  machines  and  lighters,  of  conveying 
'  the  rock  dug  to  the  works  of  the  company,  of  loading  vessels  coming  for 
rock,  of  guarding  and  protecting  this  floating  property  from  dangers  of 
the  winds  and  waves  and  changes  of  weather  in  these  broad  and  exposed. 
estuaries,  there  are  employed  constantly  Ave  tugs  and  one  dispatch  boat. 
These  are  kept  on  duty  all  the  time.  On  the  day  on  which  the  pilot 
went  for  the  tugs,  one  of  them  was  absent  on  a  trip  to  Charleston,  one 
was  in  Beaufort  river,  some  15  or  20  miles  from  Coosaw,  two  were  at 
work  in  Coosaw  river,  and  one  was  at  the  works  of  the  company,  up 
the  river.  One  of  these  tugs,  the  Cecilia,  was  near  the  entrance  into  St. 
Helena  sound  when  the  pilot-boat  met  her.  The  pilot  staled  his  request 
for  two  tugs  to  relieve  a  steam-ship  in  distress  off  St.  Helena  bar.  The 
master  of  the  tug,  persuaded  that  he  had  no  authority  to  act  in  the  mat- 
ter, referred  the  request  to  Mr.  Lopez,  who  was  at  the  time  on  his  way 
down  the  Coosaw  river  in  the  dispatch  boat  Ida.  Upon  reaching  the 
pilot-boat,  and  hearing  the  request,  Mr.  Lopez  first  thought  that  his  tugs 
were  too  busy  to  go,  but  the  pilot  having  stated  that  the  steam-ship  was  a 
passenger  vessel,  he  at  once  ordered  the  Cecilia  to  go  to  her  assistance, 
communicated  similar  orders  to  another  tug — ^the  Catherine — which  was 
higher  up  the  river,  and  went  himself  in  the  Ida  up  Bull  river  to  the 
Oak  Point  mines,  and  from  that  point  telephoned  to  the  tug  Reliance, 
in  Beaufort  river,  to  proceed  to  the  assistance  of  the  steam-ship.  The 
Cecilia,  with  Pilot  Santos  aboard,  went  down  St.  Helena  sound  at  her 
ordinary  speed,  and  reached  the  steam-ship  about  1  o'clock.  Some  short 
parley  was  had  between  her  master  and  the  master  of  the  steam-ship  as 
to  the  compensation  to  be  paid  for  the  service,  without  any  sort  of  re- 
sult, and  this  was  Anally  left  for  future  adjustment.  The  Cecilia  placed 
herself  behind  the  steam-ship,  to  act  as  a  rudder.  She  took  up  her  an- 
chor, and  under  her  own  steam  proceeded  towards  Port  Royal  entrance, 
some  20  or  more  miles  away.  This  was  about  2  or  half  past  2  o'clock 
p.  M.  Pilot  Murray  was  aboard  the  steam-ship,  in  command.  About 
4  or  half  past  4  o'clock  the  tug  Catherine  came  up.  Pilot  Santos,  by 
direction  of  Pilot  Murray,  was  put  upon  her,  and  a  line  taken  from  the 
bow  of  the  steam-ship.  The  progress  towards  Port  Royal  entrance  was 
resumed,  the  tug  Cattierine  leading,  steam-ship  following,  and  the  Ce- 
cilia behind  as  a  rudder,  the  steam-ship  under  her  own  steam,  at  mod- 
erate speed,  the  tugs  being  used  to  keep  her  head  straight.  Between  6 
and  7  o'clock  they  arrived  off*  the  entrance,  the  steam-ship  anchored, 
and  the  tugs  went  across  the  bar  into  Beaufort  river,  some  seven  or  eight 
miles  up,  and  spent  the  night  at  the  coaling  station  wharf  of  the  United 
States.  The  next  morning,  very  early,  they  were  joined  by  the  Reliance, 
the  third  tug,  and  went  out  to  the  steam-ship.  When  the  Reliance  came 
the  master  of  the  steam-ship  expressed  some  surprise,  as  he  had  sent  for 
only  two  tugs.     He  was  quieted  by  the  reply  of  Pilot  Murray  that  they 
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all  belonged  to  the  same  owner,  and  that  it  would  make  no  difference. 
Beaching  the  steam-ship,  the  Cecilia  resumed  her  position  astern,  and 
the  other  two  tugs  went  ahead,  one  on  the  port  and  the  other  on  her  star- 
board bow;  and,  with  lines  attached,  the  steam-ship  and  the  tugs — ^the 
former  under  her  own  steam— proceeded  over  the  bar.  The  channel 
which  they  used  goes  from  the  sea  in  the  course  W.  i  N.  until  it  gets 
abreast  of  the  north-east  breakers,  when  it  abruptly  changes  to  N.  W. 
by  N.  J  N.  At  this  point  it  is  comparatively  narrow,  having  this  breaker 
on  the  right,  and  rapidly  shoaling  towards  Martin's  Industry  on  the  left. 
When  they  crossed  the  bar  the  tugs  came  along-side,  and  they  went  up 
the  Beaufort  river  to  the  quarantine  ground,  where  the  steam-ship  was 
safely  anchored.  The  tugs  returned  to  their  business.  One  of  these  car- 
ried the  master  of  the  steam-ship  to  Beaufort,  so  that  he  could  commu- 
nicate with  his  agents.  The  Cachemire  lay  at  anchorage  until  25th  of 
February,  when  she  was  taken  to  sea,  and  towed  to  New  York  by  two 
large  tugs  specially  engaged  for  that  purpose.  Santos  piloted  her  out, 
and  was  paid  both  the  inward  and  outward  pilotage.  The  libel  of  Lopez 
and  others  was  filed  on  the  9th.  That  of  the  pilots  was  filed  on  the 
15th  of  February.  The  pilot-boat  is  owned  by  the  pilots  and  their  ap- 
prentice, and  is  worth  about  $7,000.  The  tugs  are  worth  about  $50,- 
000  in  the  aggregate.  The  claim  is  for  salvage  on  the  part  of  the  tugs, 
and  for  salvage  also  on  the  part  of  the  pilots.  The  two  sets  of  claimants 
have  no  connection  with  each  other.  The  cases  have  been  consolidated 
for  the  sake  of  convenience. 

First  J  as  to  the  T\ig8.  Were  their  services  salvage  services?  These  tugs 
were  employed  in  the  private  business  of  their  owner.  They  were  reg- 
ularly and  fully  occupied  in  that  business.  They  were  not  general  tow- 
boats.  They  had  under  their  charge  and  sole  protection  floating  prop- 
erty of  great  value.  When  Mr.  Lopez  was  informed  that  their  services 
were  asked  he  would  not  consent.  When  he  was  fiirther  informed  that 
a  passenger  steam-ship  was  in  peril,  short-handed  as  he  was,  he  sent 
three  of  his  tugs  at  once,  abandoning  their  business.  Judge  Bradley, 
in  The  SuUcOe,  5  Fed.  Rep.  99,  says  that  one  of  the  purposes  of  the  ex- . 
traordinary  award  of  salvage  ''is  to  insure  the  most  prompt,  energetic, 
and  daring  effort  of  those  who  have  it  in  their  power  to  furnish  aid  and 
succor."  Salvage  is  given  for  the  succor  of  persons  or  property  in  dan- 
ger, by  the  sacrifice  or  risk  of  property,  of  persons,  or  of  time.  Lopez 
sent  this  assistance  promptly  and  energetically,  risking  his  property,  de- 
prived of  the  protection  of  the  tugs.  Was  the  steam-ship  in  danger? 
She  had  lost  her  rudder.  She  was  seeking  a  port.  She  had  but  85  tons 
of  coal, — a  supply  scarcely  suflBcient  for  four  days.  In  a  tempestuous 
season,  on  a  lee  shore,  she  was  exposed  to  a  possibility  of  grave  peril. 
Services  rendered  under  such  circumstances  are  salvage  services.  Will- 
iams &  B.  Adm.  Jur.  117.  It  is  pressed  earnestly  that  the  services  of 
the  tugs  were  mere  towage  services.  "Mere  towage  service  is  confined 
to  vessels  that  have  received  no  injury  or  damage,  and  mere  towage  re- 
ward is  payable  in  these  cases  only  when  the  vessel  receiving  the  serv- 
ice is  in  the  same  condition  she  would  ordinarily  be  in  without  having 
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encountered  any  damage  or  accident."  Th^e  Reward^  1  W.  Rob.  177;  The 
Frincm  Alice,  3  W.  Rob.  138;  McConnochie  v.  Kerr,  9  Fed.  Rep.  50;  !Z7i« 
Alnska^  23  Fed.  Rep.  607.  The  steam-ship  in  this  case  had  sustained 
such  injury  or  damage  as  rendered  it  almost,  if  not  quite,  impossible 
for  her  to  get  across  a  bar  into  a  harbor  without  assistance  of  a  tug. 
Especially  so  at  Port  Royal,  the  bar  having  a  channel  with  the  abrupt 
bend  in  it  described  above,  in  which  a  ship  of  her  length  and  size  could 
with  great  difficulty  change  direction.  This,  therefore,  was  a  salvage 
service,  but  of  no  high  grade.  The  Bolivar j  1  Woods,  397.  There 
was  no  danger  whatever  to  life.  There  was  minimum  danger  to  the 
property  used  in  the  salvage.  Even  at  night  the  tugs  went  for  safety 
into  the  river.  The  weather  was  calm  and  dear.  The  time  consumed 
was  parts  of  two  days.  The  award  must  be  made  upon  the  calculation 
of  a  fair  remuneration  for  time  and  trouble,  (TA^  Otto  Hermann^  33  Law 
J.  Adm.  189,)  with  the  salvage  bounty.  Let  the  Cecilia  have  $750,  the 
Catherine  $750,  and  the  Reliance,  $300. 

*  "Hie  PihtrBoat  and  Pibta.  The  services  rendered  by  these  were  of  two 
kinds, — carrying  the  message  which  brought  the  tugs,  and  the  services 
rendered  by  the  pilots.  The  first  is  a  salvage  service,  (^The  Neic  Orleans, 
23  Fed.  Rep.  909,)  and  of  a  low  grade.  Let  it  be  valued  at  $200.  See 
Uie  Casaandra  Adama,  30  Fed.  Rep.  379.  What  of  the  pilots?  They 
were  cruising  on  their  pilotage  ground,  looking  out  for  employment,  saw 
this  steam-ship,  and  hailed  her.  They  were  attracted,  it  is  true,  by  what 
they  supposed  were  her  signals  of  distress.  Even  so,  as  pilots  they  were 
bound  to  go  to  her,  and  offer  their  services.  This  daring  and  valuable 
body  of  men  are  allowed  a  monopoly  of  pilotage,  and  can  compel  the  ac- 
ceptance of  their  service  in  order  that  experienced  mariners  should  al- 
ways be  at  hand  to  aid  by  their  skill  and  knowledge  vessels  seeking  a 
port.  While  acting  in  the  strict  line  of  their  duty  they  cannot  be  salvors. 
HobaH  V.  Drogan,  10  Pet.  108;  The  JEdus,  L.  R.  4  Adm.  &  E.  29;  The 
JongeAndrieSj  Swab.  226,  303.  To  entitle  services  to  salvage  reward  they 
must  be  rendered  by  those  under  no  legal  obligation  to  render  them. 
The  Alphmso,  1  Curt.  876.  "The  pilot's  obligation  to  the  public  is  to 
cruise  off  the  port  for  which  he  is  commissioned;  to  offer  his  services  to 
vessels  which  he  may  suppose  bound  inwards, — to  a  vessel  in  distress 
first,  though  she  may  be  more  distant  than  another ;  and  in  many  cases 
of  distress  his  relation  begins  and  ends  with  no  more  than  the  service  of 
a  pilot.  Where  the  ship  is  in  distress,  being  dismasted,  sprung  a  leak, 
or  from  any  other  casualty,  but  can  still  be  navigated  with  whatever 
may  be  her  draught  of  water,  it  will  be  a  case  of  ordinary  pilotage." 
Lea  v.  l%e  Alexander,  2  Paine,  473.  The  Cachemire  was  navigable. 
She  had  been  under  steam  for  five  days,  and  had  come  from  mid-ocean. 
When  the  tugs  came  to  her  she  again,  under  her  own  steam,  using  the 
tugs  to  direct  her,  went  on  her  way  into  port.  She  never  was  a  helpless 
ship;  and,  save  the  loss  of  her  rudder,  she  was  complete  in  every  re- 
spect. The  Alaska,  23  Fed.  Rep.  603.  In  The  Grid,  21  Fed.  Rep.  425, 
**the  peculiar  knowledge  required  of  a  pilot  is  as  to  the  depth  of  water, 
and  the  rise,  time,  and  strength  of  the  tides ;  and  where  these  items  of 
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knowledge  only  are  used,  or  orders  giv^n  based  spon  them,  it  can  at  no 
time  be  considered  more  than  pilotage  service.  It  is  also  the  duty  of  a 
pilot  at  any  time,  in  order  to  prevent  a  vessel  in  his  charge  from  ground- 
ing, to  let  go  an  anchor ;  nor  could  such  an  act  be  considered  beyond 
what  might  be  demanded  of  him  as  a  pilot,  or  entitle  him  to  extra  re- 
ward." When  Murray,  therefore,  went  aboard  of  the  Cachemire,  he 
went  as  a  pilot.  He  took  charge  of  her  as  a  pilot.  If  it  be  true,  as  he 
aJleges,  that  he  ordered  the  anchor  out,  he  did  so  as  a  pilot.  When  the 
tugs  came,  and  he  remained  on  the  Cachemire,  his  partner,  Santos,  went 
into  the  leading  tug.  They  acted  as  pilots.  When  they  took  the  ship 
over  the  bar  they  were  still  in  the  strict  line  of  their  duty,  and  could  not 
be  salvors.  It  would  be  contrary  to  public  policy  to  encourage  pilots  in 
converting  their  duties  into  salvage  services.  The  Orid^  21  Fed .  Rep.  425. 
But  they  rendered  extraordinary  services,  and  displayed  extraordinary 
skill.  They  took  over  the  bar,  in  a  diflBcult  channel,  the  disabled  steam- 
ship, 846  feet  in  length,  steered  in  an  unusual  way,  without  accident  or 
delay.  They  certainly  -are  entitled  to  extra  compensation.  Hobart  v. 
Drogauy  10  Pet.  108.  A  pilot  who  brings  in  a  disabled  vessel  is  entitled 
to  additional  compensation  on  account  of  the  superadded  responsibility, 
hazard,  and  risk.  The  Warren,  12  N.  Y.  Leg.  Obs.  257 ;  Dexter  v.  The 
RidiTnond,  4  Law  Bep.  20;  Lcwe  v.  Hmddey,  1  Abb.  Adm.  436;  The 
Grid,  9upra.  The  doctrine  is  well  laid  down  in  Hope  v.  The  Dido,  2 
Paine,  243.  Pilots  may  become  salvors;  but  they  must  first  strictly 
discharge  their  duty  as  pilots.  The  circumstances  under  which  they 
may  claim  to  be  considered  as  salvors  must  be  such  as  require  efforts, 
peril  to  be  encountered,  labor  or  skill  outside  the  line  of  their  duty. 
When,  however,  there  has  been  extraordinary  personal  merit  or  effort, 
or  unforeseen  exertion  or  hazard,  in  the  performance  of  the  service,  even 
though  it  be  in  the  line  of  their  duty,  a  court  of  admiralty,  in  its  dis- 
cretion, may  grant  them  an  extra  allowance."  Under  the  circumstances 
of  this  case,  I  give  to  these  pilots — the  two  of  them  engaged — an  extra 
allowance  of  $150  each.  The  services  having  been  given,  neither  the 
claimant  nor  his  insurers  made  any  offer  of  any  compensation  whatever 
to  the  tugs,  nor  of  extra  compensation  to  the  pilots,  and  no  acknowledg- 
ment of  the  services  of  the  boats.  The  cosl!;s,  therefore,  will  follow  the 
decree,  and  fall  on  the  claimant  respondent.  Let  a  decree  be  entered  in 
accordance  with  this  opinion. 
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Spregklss  et  cd.  v.  The  Brussels. 

(DMrict  Ckmrt,  N.  D.  OaUfamia,    February  28, 1889.) 

Baltaob^-Ooicfehbatiok. 

On  an  alarm  of  distress  being  fi^iven  by  the  bark  B.,  which  proved  to  be  on 
fire,  the  tag  A.  proceeded  immediately  to  the  assistance  of  the  bark,  and  dur- 
ing a  period  of  about  a  half  an  hour,  and  until  the  city  fire-boat  came  up,  fought 
the  flames;  and,  while  not  succeeding  in  subduing  them,  apparently  pre- 
vented the  fire  from  spreading  to  a  quantity  of  oil  constituting  a  part  of  the 
cargo.  Afterwards,  when  it  was  found  impossible  t(r  extinguish  the  fire  with- 
out flooding  the  bark  with  such  a  quantity  of  water  as  would  expose  her  to 
the  danger  of  sinking,  the  A«  towed  the  bark  to  certain  flats,  where  it  was 
hauled  upon  the  mud  and  the  fire  was  extinguished.  The  vessel  was  valued 
in  her  damaged  condition  at  $15,000.  the  cargo  at  |66,8ia.5d.  EM,  that  the 
sum  of  f  1,600  would  be  allowed  the  tug. 

In  Admiralty. 

MUUm  AndroSy  for  libelants. 

Page  dc  EeOs^  for  claimant. 

Hoffman,  J..  The  evidence  in  this  case,  in  some  particnlars,  is  con- 
flicting, but  it  is  not  difl&oult,  I  think,  to  arrive  at  a  dear  view  of  the  facts. 
About  1 1  o'clock  of  the  night  of  the  9th  of  March,  1888 ,  an  alarm  was  given 
along  the  city  front,  indicating  that  some  vessel  in  the  harbor  was  either 
on  fire  or  in  need  of  assistance.  The  steam-tug  Alert,  which  was 
then  engaged  in  carrying  mails  to  the  steam-ship  Alameda,  instantly 
got  under  way,  and  went  in  search  of  the  vessel  in  distress.  She  was 
directed  to  the  bark  Brussels,  then  lying  in  the  stream,  which  proved  to 
be  on  fire,  kindled,  as  was  afterwards  ascertained,  by  incendiaries. 
Dense  volumes  of  smoke  were  issuing  from  her  after-hatch,  indicating 
that  the  fire  was  raging  with  great  violence.  She  instantly  attached 
her  hose,  and  commenced  playing  two  streams  into  the  hatch, — one  of 
them  through  a  hose  known  as  the  ^  Regulation  Hose,"  and  the  other 
through  a  hose  of  smaller  dimensions.  She  succeeded  in  so  far  subdu- 
ing the  fire  as  to  prevent  the  flames  from  rising  through  the  hatch.  The 
smoke,  however,  still  continued  very  dense,  and  the  fumes,  probably  of 
burning  mustard  seed,  were  of  a  peculiarly  acrid  and  suflbcating  charac- 
ter. The  heat  was  also  so  intense  that  the  men  handling  the  hose  had 
to  be  relieved  at  short  intervals.  After  a  time,  variously  estimated  at 
from  20  to  40  minutes,  the  city  fire-boat  arrived.  She  at  once  passed 
on  board  four  lines  of  hose,  and  commenced  playing  down  the  hatch. 
It  soon  became  evident,  however,  that  the  water  could  not  reach  the  seat 
of  the  fire,  and  that  the  latter  could  not  be  extinguished  except  by  flood- 
ing the  vessel  with  a  quantity  of  water,  which  would  expose  her  to  the 
imminent  danger  of  sinking  at  her  moorings.  It  was  then  suggested — 
I  think  by  Capt.  Douglas — that  she  should  be  taken  to  the  Mission 
flats,  and  hauled  up  on  the  mud.  This  was  done,  the  Alert  per- 
forming the  effective  part  of  the  towage  service.  Capt.  Douglas  states 
that  before  the  fire-boat  came  up  he  had  the  fire  under  control.    In  this, 
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I  think,  he  is  clearly  mistaken.  That  he  had  succeeded  in  checking  its 
progress,  and  preventing  the  flames  extending  to  the  mustard  seed  and 
oil  with  which  she  was  stowed,  may,  I  think,  be  fairly  inferred.  The 
condition  of  the  mustard  seed  and  the  oil  showed  afterwards  that  a  very 
short  time  would  have  been  required  to  have  involved  those  articles  in 
the  conflagration,  and,  had  they  become  thoroughly  ignited,  it  would 
probably  have  been  impossible  to  save  the  ship;  but  that  the  fire  was  not 
under  control  is  obvious  from  subsequent  events.  The  ship  had  been  on 
the  mud  for  a  considerable  time  before  it  appears  to  have  occurred  to  any 
one  to  obtain  access  to  the  fire  by  cutting  holed  through  her  decks.  The 
condition  of  the  boiling  pitch  and  the  great  heat  of  the  planks  clearly  in- 
dicated where  the  seat  of  the  fire  was,  and  a  couple  of  holes  were  cut  in 
the  deck,  which  exposed  the  fire,  and  enabled  the  hose  to  play  directly 
upon  it.  After  a  comparatively  short  time  the  fire  was  totally  extin- 
guished, and  sails  and  burning  cables  were  hauled  on  deck.  The  Alert 
ttien  returned  to  the  wharf,  and  resumed  her  work  of  carrying  mails  to 
the  Alameda.  She  came  back  later,  however,  but  there  was  then  no 
need  of  her  service,  there  being  no  signs  of  fire  about  the  ship.  The 
service  in  which  she  was  actually  engaged  lasted  a  few  hours.  She  in- 
curred no  risk  either  to  herself  or  to  the  members  of  her  crew  engaged  in 
handling  the  hose,  but  her  service  was  important.  It  was  rendered  with 
commendable  alacrity  and  prqmptitude,  and  it  may  be  that,  had  she  not 
proceeded  instantly  to  the  scene  of  the  conflagration,  the  fire  might  have 
reached  the  mustard  seed  and  the  oil,  and  rendered  the  destruction  of 
the  ship  inevitable.  Her  towage  service  was  undoubtedly  a  salvage  serv- 
ice, and,  I  think,  indispensable.  Had  the  ship  been  obliged  to  wait  for 
a  tug  to  perform  that  service,  it  is  possible  that  the  fire  might  have  ob- 
tained such  headway  as  to  render  its  extinguishment  extremely  difficult, 
or  caused  far  greater  damage  to  the  cargo  than  it  actually  sustained. 
These  I  believe  to  be  an  outline  of  the  facts.  In  estimating  the  immi- 
nence of  the  peril,  I  am  naturally  driven  more  or  less  to  conjecture. 
How  long  the  tug  had  been  at  work  before  the  fire-boat  came  up  cannot 
certainly  be  known.  It  was  probably  about  a  half  hour.  Whether  during 
that  interval  the  fire  would  have  reached  the  mustard  seed  and  the  whale 
oil,  and  so  far  ignited  them  as  to  put  it  beyond  the  power  of  the  fire-boat 
to  extinguish,  or  even  check,  the  flames,  is  also  a  matter  of  conjecture. 
It  is  certainly  possible,  and  I  think  probable,  that  the  services  of  the  tug 
in  this  respect  were  valuable;  and,  though  I  cannot  say  that  she  certainly 
saved  the  ship  from  destruction,  she  contributed  to  it  very  possibly  in  an 
important  d^ree.  The  value  of  the  vessel  in  her  damaged  condition  is 
agreed  to  be  $15,000.  The  agreed  value  of  the  cargo  is  $55,312.56.  I 
shall  allow  the  sum  of  $1,500. 
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The  Alqiebs.* 

Vanaman  et  ai.  v.  The  Aloiebs. 

Vanaman  v.  Same. 

(District  Court,  E.  D.  Neu>  York.    March  18. 1889.) 

COLLISION— Signals. 

By  article  2  of  the  international  regulations  for  preventing  collisions  at  sea, 
a  sailing  vessel  is  forbidden  to  display  a  flare-up  light  to  an  approaching  ves- 
sel, except  when  she  is  being  overtaken  by  such  vessel,  as  provided  in  arti- 
cle 11. 

In  Admiralty. 

The  first  above  named  action  was  brought  against  the  Algiers  to  re- 
cover for  the  loss  of  the  schooner  NeUy  S.  Jerrill  and  her  cargo  by  col- 
lision. .  The  second  action  was  brought  by  a  seaman  on  the  schooner  to 
recover  for  personal  injuries  to  him  arising  out  of  the  collision. 

Biddle  &  Ward,  Henry  D.  EdmundSy  and  OurtiB  TSixmy  for  libelants. 

Charles  H.  Tweed  and  R.  D.  Benedict,  for  the  steam-ship. 

Benedict,  J.  These  actions,  which  haye  been  tried  together,  arise 
out  of  a  collision  between  the  schooner  Nelly  S.  Jerrill  and  the  steamer 
Algiers,  which  occurred  on  December  8,  1887.  The  schooner,  while 
proceeding  up  the  coast  of  New  Jersey,  closehauled  on  her  port  tack,  and 
heading  N.  E.  by  N.,  at  about  10  o'clock  at  night  off  Barnegat,  met  the 
steamer  Algiers  coming  down  the  coast,  steering  S.  by  W.  J  W.  The 
schooner  held  her  course.  The  steamer  did  the  same  until  near  the 
schooner,  when,  seeing  a  flare-up  light  on  her  starboard  bow,  she  star- 
boarded hard,  but  by  the  lime  she  had  swung  two  and  a  half  points  she 
struck  the  schooner  on  the  port  quarter,  about  10  feet  from  the  taffrail, 
cutting  off  the  stern,  and  with  it  the  libelant  John  D.  Vanaman,  who 
was  asleep  in  his  bunk,  and  was  awakened  by  finding  himself  in  the 
water.  The  schooner  daims  that  she  was  carrying  proper  side-lights, 
and  besides  was  displaying  a  fiare-up  light,  and.  that  the  collision  was 
caused  solely  by  the  want  of  a  proper  lookout  on  the  steamer.  The 
steamer  claims  that  the  schooner,  in  violation  of  the  law,  displayed  a 
flare-up  light,  by  which  she  misled  the  steamer. 

The  question  first  to  be  considered  is  whether  the  exhibition  of  a 
flare-up  light  by  the  schooner  was  a  violation  of  the  rules  for  preventing 
collisions  at  sea,  as  revised  by  the  statute  of  March  8,  1885.  23  St.  at 
Large,  438.  The  contention  on  the  part  of  the  schooner  is  that  the  rule& 
do  not  forbid  the  showing  of  a  flare-up  under  such  circumstances,  and  the 
decision  in  the  case  of  Tlie  Merchant  Prince,  L.  R.  10  Prob.  Div.  139,  ia 
cited  in  support  of  this  contention.  By  the  decision  referred  to,  the  lan- 
guage of  the  British  statute,  which  is  identical  with  the  language  used 

> Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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in  the  second  article  of  our  act  of  March  3, 1885,  was  held  not  to  forbid 
the  exhibition  of  a  flare-up  light  by  a  sailing  vessel,  although  not  being 
overtaken  by  but  approaching  a  steamer  upon  a  course  crossing  her  own. 
With  all  my  respect  for  the  opinion  of  the  learned  justice  who  in  the 
case  of  The  Merchant  Prince  so  construed  the  British  statute,  I  am  of  the 
opinion  that  our  act  of  March  3,  1885,  cannot  be  so  construed.  The 
word  ^' carry"  seeins  to  me  to  have  the  same  meaning  in  all  the  rules. 
It  means  "carry  and  show."  If  the  word  "carry,"  in  article  2,  means 
"carry  as  a  fixed  light,"  it  would  follow  that  the  light  provided  for  in 
article  1 1  must  be  carried  as  a  fixed  light;  for  article  11  is  specified  in  ar- 
ticle 2,  and  the  light  mentioned  in  article  11  is  just  as  much  to  be  car- 
ried as  the  light  mentioned  in  any  other  article.  The  necessary  result 
of  such  a  construction  would  be  to  make  the  statute  declare  that  every 
vessel,  when  being  overtaken,  must  be  carrying  as  a  fixed  light  a  white 
light  or  a  flare-up  light,  which  she  must  show  from  her  stem  to  the  ves- 
sel overtaking  her.  I  cannot  put  such  a  construction  upon  the  act.  As 
I  understand  our  statute,  a  sailing  vessel  is  forbidden  by  article  2  to  dis- 
play a  flare-up  light  to  an  approaching  vessel,  except  when  she  is  being 
overtaken  by  such  vessel,  as  provided  for  in  article  11.  Such  being  the 
law,  the  schooner  on  this  occasion,  when  she  displayed  a  flare-up  light 
to  the  steamer  approaching  her  from  up  the  coast,  was  guilty  of  a  viola- 
tion of  the  law.  Consequently,  according  to  the  doctrine  laid  down  by 
the  supreme  court  in  the  case  of  The  Pennsylvania,  19  Wall.  125,  the  bur- 
den rests  upon  the  schooner  to  prove  not  only  that  her  display  of  a 
flare-up  light  was  not  one  of  the  causes,  or  that  it  probably  was  not  one 
of  the  causes,  of  the  collision,  but  that  it  could  not  have  been  one  of  the 
causes  of  the  collision.  The  evidence  shows  that  the  flare-up  light  was 
seen  by  those  on  board  the  steamer;  that  it  was  taken  to  indicate  a  ves- 
sel going  down  the  coast,  when  in  fact  she  was  going  up  the  coast;  that 
shortly  after  it  was  seen,  and  by  reason  of  it,  the  steamer's  wheel  was 
starboarded,  and  that  she  swung  off  two  points  and  a  half  to  three  points 
before  striking  the  schooner.  Inasmuch  as  the  steamer,  although  under 
a  starboard  helm,  struck  the  schooner  within  10  feet  of  her  stem,  it  is 
clear  that  there  could  have  been  no  collision  if  the  steamer  had  held  her 
course.  And  the  testimony  plainly  shows  that  it  was  in  consequence  of 
seeing  the  flare-up  light  that  the  hehn  was  starboarded  and  the  steamer 
swung  two  and  a  half  to  three  points  off  shore.  It  seems  impossible, 
therefore,  to  hold  that  the  flare-up  light  did  not  contribute  to  cause  the 
collision,  when,  if  the  steamer  had  not  seen  the  schooner  at  all,  there 
would  have  been  no  collision,  and  when  it  was  because  the  steamer  saw 
the  flare-up  light  that  she  swung  to  port  and  into  the  schooner.  I  see 
no  way,  therefore,  to  escape  the  conclusion  that  the  schooner  must  be 
held  in  fault  for  having  shown  a  flare-up  light  when  forbidden  so  to  do 
by  the  law.  As  to  the  steamer  the  evidence  makes  it  plain  that  a  care- 
ful lookout  was  not  maintained.  The  weather  was  fine,  and  the  schooner 
should  have  been  seen  sooner  than  she  was.  If  she  had  been  seen  as 
soon  as  she  might  have  been,  collision  could  have  been  avoided.  Both 
vessels  are  accordingly  held  in  fault.     Let  such  a  decree  be  entered. 
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Grinq  V.  A  Cargo  of  Lumber.^ 

{District  Court,  E.  JD.  New  York.    March  18, 1889.) 

SniPPmG— Freight  Libk— Waiver. 

A  vessel  discharged  a  cargo  of  lumber  in  August,  and  during  the  delivery 
some  portions  were  carted  away  by  persons  to  whom  it  had  been  sold,  with- 
out objection  from  the  vessel,  and  no  notice  was  given  to  the  consignee  or 
his  vendee  of  any  intention  to  hold  tbe  lumber  for  freight,  and  no  steps  were 
taken  to  enforce  a  lien  for  freight  until  late  in  September,  ffeld,  that  the 
lien  had  been  waived. 

In  Admiralty. 

Hyland  &  Zahrisldey  for  libelant* 

J2.  D.  Benedictj  for  claimant, 

Benedict,  J.  This  is  an  action  to  enforce  a  lien  for  freight  against  a 
cargo  of  spruce  lumber  transported  in  tbe  canal-boat  Silver  Wave  from 
Etcbim,  near  Quebec,  Can.,  to  the  port  of  New  York.  By  the  bill  of 
lading  the  lumber  was  consigned  to  Dunbar  &  Co. ,  of  New  York.  Upon 
the  arrival  of  the  vessel  at  New  York,  and  reporting  to  Dunbar  &  Co., 
they  directed  that  the  lumber  be  delivered  to  William  Eichenstein,  New- 
town Creek.  The  vessel  proceeded  to  Newtown  Creek,  and  there  the 
lumber  was  discharged  at  the  lumber-yard  of  Richenstein.  After  the 
lumber  had  been  discharged,  the  libelant  went  to  the  office  of  Ricben- 
stein  with  the  intention  of  getting  his  freight,  and  was  there  told  that  the 
freight  was  to  be  paid  by  Dunbar  &  Co.,  and  that  there  was  a  shortage 
in  the  lumber  delivered.  Thereafter  the  libelant  was  paid  by  Dunbar  & 
Co.  the  amount  of  his  freight,  less  $20  for  shortage.  It  appears  in  evi- 
dence that  the  lumber,  when  delivered,  was  placed  in  a  lumber-yard; 
that  during  the  delivery  some  of  it  was  carted  away  by  persons  to  whom 
it  had  been  sold  by  Richenstein.  No  objection  was  made  to  this  by  the 
libelant,  nor  at  any  time  was  any  notice  or  intimation  given  to  Dunbar 
&  Co.  or  to  Richenstein  of  an  intent  to  hold  the  cargo  for  freight.  More- 
over, no  steps  were  taken  to  enforce  a  lien  until  September  22,  1887, 
although  the  discharge  had  been  concluded  in  August.  Such  a  state  of 
facts  does  not  permit  the  inference  that  an  understanding  existed  be- 
tween the  libelant  and  the  consignee  that  the  delivery  of  the  lumber  at 
Richenstein's  lumber-yard  should  not  be  regarded  as  a  waiver  of  tbe 
lien.     The  libel  must  be  dismissed,  and  with  costs. 

^Reported  by  £dward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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McDebmott  t?.  Chicago  &  N.  W.  Ry,  Co, 

(Circuit  Court,  JV.  D.  Itnoa,  E,  2>.    May  8, 1889.) 

Bbmoyal  op  Causes— Local  Prejudicb. 

The  right  to  a  removal  of  a  cause  ander  the  local  prejudice  clause  of  the 
act  of  August  18, 1888,  §  2,  is  not  dependent  on  the  amount  involved,  there  be- 
ing no  provision  in  relation  thereto  in  such  clause. 

At  Law.  On. petition  for  removal  because  of  prejudice  and  local  influ- 
ence. Action  by  John  McDermott  against  the  Chicago  &  Northwestern 
Railway  Company. 

Hubbard  &  Dawley  and  Henderson^  Hwrd^  DanieU  &  Eie9d^  for  petitioner, 

Shibab,  J.  The  above-entitled  cause  is  now  pending  in  the  district 
court  of  Clinton  county,  Iowa;  the  damages  claimed  therein  being  the 
sum  of  $499,  the  plaintiff  being  a  citizen  and  resident  of  the  state  of 
Iowa,  and  the  defendant  a  corporation  created  and  organized  under  the 
laws  of  the  state  of  Illinois.  A  petition  asking  the  removal  of  the  action 
into  this  court  on  the  ground  of  prejudice  and  local  influence  has  been 
filed  on  behalf  of  the  defendant,  and  the  showing  made  in  support  thereof 
is  suiflcient  to  justify  the  granting  the  order  of  removal  if  the  court 
can  thus  take  jurisdiction  of  a  cause  involving  no  more  than  $499.  The 
case,  therefore,  presents  the  question  whether,  under  the  provisions  of 
the  act  of  August  13,  1888,  the  right  of  removal  on  ground  of  prejudice 
and  local  influence  is  dependent  upon  the  amount  involved  in  the  con- 
troversy. 

In  case  of  Fale9  v.  BaUioay  Cb.,  32  Fed.  Rep.  678,  I  had  occasion  to 
construe  the  provisions  of  the  act  of  March  3, 1887,  and  in  so  doing  held 
that  there  was  no  limitation  by  way  of  amount  upon  the  right  of  removal 
upon  the  ground  of  local  influence  and  prejudice.  Since  the  hearing  in 
that  case  the  act  of  March  3, 1887,  has  been  supplanted  by  that  of  August 
13,  1888,  passed  for  the  purpose  of  freeing  the  act  from  the  errors  and 
mistakes  thtit  had  been  incorporated  in  the  enrolled  bill,  and  I  have  re- 
examined the  question  as  presented  by  the  phraseology  found  in  the 
amended  act,  and  in  the  light  thrown  thereon  by  the  cases  since  reported. 
The  decisions  in  the  circuits  are  not  in  harmony.  The  leading  decision 
holding  adversely  to  the  right  of  removal  unless  the  amount  involved  ex- 
ceeds $2,000,  is  that  rendered  by  Mr.  Justice  Harlan  in  MaUme  v.  EaUr 
road  Cb.,  35  Fed.  Rep.  625,  a  case  pending  in  the  circuit  court  for  North 
Carolina.  It  will  be  borne  in  mind  that  in  section  2,  art.  3,  Const.  U. 
S.,  which  defines  the  extent  of  the  judicial  power  that  may  be  exer- 
cised by  the  courts  of  the  United  States,  there  is  not  found  any  limita- 
tion by  way  of  amount.  When  congress,  therefore,  provides  by  act 
for  the  exercise  by  the  circuit  courts  of  jurisdiction  over  controversies 
coming  within  the  constitutional  grant  of  power,  such  jurisdiction  will 
exist  as  to  all  such  controversies,  regardless  of  the  amount  involved  therein, 
unless  the  act  providing  for  the  exercise  of  the  jurisdiction  provides  a 
v.38F.no.7— 34 
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limitation  as  to  the  sum  in  controversy.  From  time  to  time  conp^^ 
has  affixed  such  a  limitation,  though  varying  the  amount,  to  some  of  the 
controversies  of  which  jurisdiction  was  conferred  upon  the  circuit  courts, 
but  it  is  a  fact  that,  beginning  with  the  judiciary  act  of  1789,  and  com- 
ing down  to  and  including  the  act  of  August  13,  1888,  there  has  never 
been  a  time  when  the  United  States  courts  have  not  had  jurisdiction  of 
many  classes  of  cases,  irrespective  of  the  amount  involved  therein.  The 
fixing  a  limitation  of  amount  as  an  element  in  the  right  to  entertain 
jurisdiction  of  a  cause  has  been  and  is  merely  a  matter  of  expediency. 
In  certain  classes  of  cases  a  limitation  has  been  fixed,  in  others  it  has 
not,  as  it  has  from  time  to  time  been  deemed  wise.  Whenever  it  deems 
best,  congress  can. increase  the  limiting  amount,  or  may  decrease  it,  or 
entirely  abrogate  it. 

The  first  section  of  the  act  of  1888  defines  the  original  jurisdiction  of 
the  circuit  courts,  and,  so  far  as  civil  suits  are  concerned,  the  causes  cog- 
nizable in  these  courts  by  proceedings  originating  therein  are  grouped 
under  five  classifications,  to- wit:  (1)  Controversies  arising  under  the 
constitution,  laws,  or  treaties  of  the  United  States,  and  involving  a  sum 
in  excess  of  $2,000;  (2)  controversies  in  which  the  United  States  is  a 
party  plaintifi*,  and  involving  a  sum  exceeding  $2,000;  (3)  controversies 
between  citizens  of  different  states,  involving  a  sum  exceeding  $2,000; 
(4)  controversies  between  citizens  of  the  same  state,  based  upon  claims 
to  land  arising  under  grants  from  different  states;  (5)  controversies  be- 
tween citizens  of  a  state  and  foreign  states,  citizens,  or  subjects,  involving 
a  sum  in  excess  of  $2,000.  In  these  five  classifications  are  found  two 
general  grounds  of  jurisdiction,  t.  e.,  subject-matter  and  diverse  citizen- 
ship. Jurisdiction  of  cases  arising  under  the  first  and  fourth  divisions 
is  based  upon  the  subject-matter,  and  courts  of  the  United  States  have 
cognizance  thereof  r^ardless  of  the  citizenship  of  the  adversary  parties. 
Cases  in  which  the  United  States  is  the  party  plaintiff  may  be  said  to 
fall  under  the  same  category,  as  it  is  difficult  to  conceive  of  a  case  to 
which  the  United  States  would  be  plaintiff,  but  which  would  not  arise 
under  the  constitution,  laws,  or  treaties  of  the  United  States.  Jurisdic- 
tion of  causes  embraced  within  the  third  and  fifth  divisions  is  based  upon 
diverse  citizenship.  Thus  we  have  defined  the  several  classes  of  cases 
of  which  original  jurisdiction  is  conferred  upon  the  circuit  courts  by  the 
first  section  of  the  act  of  1888.  The  provisions  thereof  must  be  borne 
in  mind  in  construing  the  second  section,  providing  for  the  removal  of 
causes,  because  reference  is  expressly  made  thereto.  The  first  clause  of  the 
second  section  defines  when  the  right  of  removal  exists  in  cases  arising  un- 
der the  constitution,  laws,  or  treaties  of  the  United  States,  and  in  effect 
it  provides  that  the  defendant  or  defendants,  regardless  of  their  residence, 
may  remove  any  case  of  this  nature  provided  it  might  have  been  brought 
orginally  in  the  circuit  court  under  the  terms  of  the  first  section;  that  is 
to  say,  it  must  arise  under  the  constitution,  laws,  or  treaties  of  the  United 
States,  and  involve  over  $2,000,  exclusive  of  interest  and  costs.  The 
second  clause  of  the  section  defines  when  the  right  of  removal  exists  ia 
the  class  of  cases  wherein,  under  the  provisions  of  the  first  section,  orig- 
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inal  jurisdiction  is  conferred  upon  the  circuit  courts  by  reason  of  diverse 
citizenship,  including  cases  between  a  citizen  of  a  state  and  foreign  states^ 
or  the  citizens  or.  subjects  thereof,  the  right  of  removal  being  conferred 
only  upon  non-resident  defendants  in  cases  involving  over  $2,000.  The 
third  clause  deals  with  causes  involving  a  separable  controversy,  and,  like 
the  two  preceding  clauses,  express  reference  is  therein  made  to  the  other 
provisions  of  the  act  in  defining  the  classes  of  suits  in  which  a  removal  may 
be  had.  It  is  clearly  evident  that  congress  intended  that  the  first  section 
and  the  first  three  chiuses  of  the  second  section  of  the  act  should  be  read 
together,  and  by  the  terms  thereof  provision  is  made  for  the  exercise  of 
jurisdiction  over  the  cases  enumerated,  either  by  suit  originally  in  the 
United  State  courts,  or  by  removal  thereto  from  the  state  courts.  In  all 
cases  coming  within  the  provisions  of  the  first  section  the  plaintiff  had 
the  option,  when  about  to  bring  suit,  to  begin  originally  in  the  United 
States  court.  Should  he,  however,  choose  to  enter  the  suit  in  a  state 
court,  then  the  defendant  or  defendants  may,  under  certain  circum- 
stances, invoke  the  jurisdiction  of  the  United  States  court  by  removing 
the  case  thereto.  If  jurisdiction  exists  in  the  federal  court  by  reason  of 
the  subject-matter,  in  that  the  cause  arises  under  the  constitution,  laws, 
or  treaties  of  the  United  States,  and  involves  over  $2,000,  the  defendant 
or  defendants,  r^ardless  of  their  citizenship  or  residence,  may  remove 
the  case  into  the  United  States  court.  If,  however,  jurisdiction  of  a  given 
cause  in  the  federal  court  exists  only  by  reason  of  the  diverse  citizenship 
of  the  adversary  parties,  then,  under  the  second  clause,  the  right  of  re- 
moval'is  conferred  only  upon  non-resident  defendants.  The  limitations 
on  the  jurisdiction  of  the  United  States  court  found  in  the  first  section 
are,  by  reference  thereto,  incorporated  into  the  named  clauses  of  the  sec- 
ond section,  and  for  an  obvious  reason.  The  cases  covered  thereby  are 
of  the  same  nature,  no  new  element  entering  into  the  same,  and  there- 
fore the  limitations  placed  by  congress  upon  the  exercise  of  original  ju- 
risdiction are  repeated  when  providing  for  the  exercise  of  jurisdiction  by 
removal.  If  ordinarily  it  is  best  to  limit  the  original  jurisdiction  to  cases 
involving  over  $2,000,  the  same  limitation  should  apply  in  like  cases  to 
acquiring  jurisdiction  by  a  removal  of  the  case  after  its  commencement 
in  a  state  court.  When  we  reach  the  fourth  clause  of  the  section,  how- 
ever, we  find  that  it  deals  with  a  class  of  cases  involving  a  new  element, 
to-wit,  the  existence  of  prejudice  and  local  influence,  and  when  dealing 
with  this  element  we  should  naturally  expect  a  difference  in  the  limita- 
tions placed  upon  the  right  to  invoke  the  jurisdiction  of  the  United  States 
courts.  We  find  in  the  clause  no  reference  to  the  first  section  or  preced- 
ing portions  of  the  act.  All  such  are  carefully  omitted.  The  declara- 
tion is  that  "where  a  suit  is  now  pending,  or  may  be  hereafter  brought, 
in  any  state  court,  in  which  there  is  a  controversy  between  a  citizen  of 
the  state  in  which  the  suit  is  brought  and  a  citizen  of  another  state,  any 
defendant  being  such  citizen  of  .another  state  may  remove  such  suit,^^ 
etc.  The  definition  of  the  class  of  cases  intended  to  be  embraced  within 
this  clause  is  given  in  the  clause  itself,  without  reference  to,  or  limita- 
tion by,  the  provisions  of  the  first  section.     The  one  class  of  cases  to 
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which  the  clause  is  applicable  is  that  of  suits  wherein  is  involved  a  con- 
troversy between  a  citizen  of  the  state  wherein  suit  is  brought,  and  a  de- 
fendant who  is  a  citizen  of  another  state.  In  such  cases,  if  it  is  made 
to  appear  that,  owing  to  prejudice  or  local  influence,  the  defendant,  who 
is  sued  out  of  the  State  of  which  he  is  a  citizen,  cannot  obtain  justice  in 
the*  state  courts,  then  such  defendant  may  for  this  reason  remove  the 
suit  at  any  time  before  final  trial.  If,  in  a  given  case,  it  is  made  to  ap- 
pear that  a  citizen  of  a  state  has  been  sued  in  a  state  of  which  he  is  not 
a  citizen,  and  that,  owing  to  prejudice  and  local  influence,  he  cannot 
obtain  justice  in  the  state  court,  upon  what  grounds  can  the  right  of 
removal  be  refused  to  such  a  defendant,  if  he  applies  for  such  removal 
before  the  final  trial  in  the  cause?  If  all  the  'requirements  in  the  fourth 
clause  contained  are  fuUy  met,  upon  what  theory  can  the  court  impose 
other  conditions  as  prerequisites  to  granting  the  order  of  removal?  It 
will  not  do  to  assume  that  congress  intended  to  restrict  the  right  of  re- 
moval to  such  cases  only  as  might  have  been  brought  origina]Qy  in  the 
United  States  circuit  court  under  the  provisions  of  the  first  section  of  the 
act,  for  since  the  adoption  of  the  act  of  1789,  down  to  the  date  of  the 
present  statute,  it  has  been  and  is  the  fact  that  jurisdiction  by  removal 
could  be  acquired  by  the  circuit  courts  in  cases  which  could  not  be  orig- 
inally brought  in  such  courts.  Oreen  v.  Oastard^  23  How.  484;  Oity  of 
Lexington  v.  BuUer,  14  Wall.  282;  (Saflin  v.  Inmrance  Co.,  110  U.  S.  81, 
3  Sup.  Ct.  Rep.  507.  II  never,  therefore,  has  been  the  policy  of  the 
legislation  on  this  subject  to  make  the  boundaries  of  jurisdiction  original 
and  jurisdiction  by  removal  absolutely  coincident,  and  no  support  can 
be  found  in  past  legislation  for  the  assumption  that  congress  intended  to 
restrict  the  right  of  removal  in  all  cases  to  such  controversies  as  might 
have  been  originally  brought  in  the  federal  courts. 

In  the  case  of  Malone  v.  Railroad  Go,,  mpra,  it  is  said  that,  constru- 
ing all  the  clauses  of  the  act  of  1887  together,  it  is  dear  that  the  limit- 
.ation  of  amount  applies  to  removals  on  the  ground  of  prejudice  or  local 
influence.  What  is  meant  by  this  is  that,  if  we  import  into  the  fourth 
clause  provisions  not  found  therein,  we  can  sustain  the  conclusion  that, 
to  justify  a  removal  on  the  ground  of  prejudice,  the  cause  must  involve 
an  amount  exceeding  $2,000.  Certainly,  if  we  construe  the  fourth  clause 
by  its  own  terms  only,  no  such  restriction  can  be  found  therein  stated. 
Can  we  rightfully  assume  that  it  must  have  been  the  intent  of  congress 
not  to  permit  a  removal  of  a  cause  for  any  reason  unless  it  involved 
over  $2,000,  and  then  attempt  to  fit  the  language  of  the  fourth  clause  to 
this  assumed  intent,  by  interpolating  therein  the  provisions  of  other  sec- 
tions of  the  act  which  are  not  referred  to  in  the  clause  itself?  When 
the  clause  is  susceptible  of  a  reasonable  construction  as  it  stands,  and 
full  force  can  be  given  to  all  its  provisions  as  written,  resulting  in  a  con- 
clusion in  harmony  with  the  previous  legislation  upon  the  general  sub- 
ject, why  resort  to  a  rule  of  construction  which  requires  the  addition  to 
a  specific  clause  of  the  statute  of  provisions  carefully  repeated  in  other 
clauses,  but  omitted  in  the  fourth  clause?  We  have  no  ground  for  in- 
ferring that  such  omission  was  accidental  or  not  intentional,  and  cer- 
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tainly,  if  congress  intentionally  omitted  in  the  fourth  clause  all  reference 
to  the  preceding  section  of  the  act,  courts  are  not  justified  in  holding  that 
such  reference  was  nevertheless  intended,  and  that  the  clause  of  the  act 
must  be  construed  as  though  it  contained  that  which  congress  had  care- 
fully excluded  therefrom.  As  is  said  by  the  supreme  court  in  Lake 
Qmnty  v.  AoStna,  9  Sup.  Gt.  Rep.  651: 

*'To  get  at  the  thought  or  meaning  expressed  in  a  statute,  a  contract,  or  a 
constitution,  the  first  resort*  In  all  cases,  is  to  the  natural  signification  of  the 
words,  in  the  order  of  grammatical  arrangement  in  which  the  framers  of  the 
instrument  have  placed  them.  If  the  words  convey  a  definite  meaning, 
which  involves  no  absurdity,  nor  any  contradiction  of  other  parts  of  the  in- 
strument, then  that  meaning,  apparen];  on  the  face  of  the  instrument,  must 
be  accepted,  and  neither  the  courts  nor  the  legislature  have  the  right  to  add 
to  it  or  take  from  it.  *  *  *  So,  also,  where  a  law  is  expressed  in  plain 
and  unambiguous  terms,  whether  those  terms  are  general  or  limited,  the 
legislature  should  be  intended  to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construction.^ 

Comparing  the  structural  form  of  the  act  of  1876  with  that  of  the  act 
of  1888,  there  will  be  found  a  radical  difference  therein.  In  the  former 
act  we  find  in  both  the  first  and  second  sections  thereof  a  grouping  to- 
gether in  one  sentence  in  each  section  of  the  several  classes  of  cases  of 
which  jurisdiction  can  be  had,  either  originally  or  by  removal,  in  the 
United  States  circuit  courts  under  the  terms  of  that  act.  In  the  act  of 
1888,  on  the  contrary,  the  several  clauses  of  the  second  section  are  dis- 
tinct sentences,  and  the  form  thereof  clearly  indicates  that  each  is  to  be 
so  read  and  construed.  Each  clause  is  intended  to  indicate  by  its  own 
terms,  whether  it  is  to  be  read  in  connection  with  any  other  section  or 
clause  of  the  act  or  not.  The  right  of  removal  on  the  ground  of  prej- 
udice was  first  conferred  by  the  act  of  1867.  In  the  case  of  Jchnion  v. 
ManeU,  Woolw.  890,  Mr.  Justice  Miller,  in  construing  this  act,  held 
that  the  act  worked  important  changes  in  the  law  on  ^is  subject,  and 
that  in  determining  when  a  removal  under  it  could  be  had  its  provis- 
ions were  not  limited  by  the  previous  statutes.  In  Oaines  v.  Fuentes^ 
92  U.  a.  10,  it  was  held  that  the  act  of  1867  "covered  every  possible 
case  involving  controversies  between  citizens  of  the  state  where  the  suit 
was  brought  and  citizens  of  other  states,  if  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeded  the  sum  of  $500.  *  *  *  The  only  tost 
was,  did  it  involve  a  controversy  between  citizens  of  the  state  and  citi- 
zens of  other  states,  and  did  the  matter  in  dispute  exceed  a  specified 
Amount?"  There  is  nothing  in  the  subsequent  legislation  on  this  subject 
'  that  changes  the  rule  of  construction  thus  applied  to  the  act  of  1867. 
The  act  of  1875  did  not  deal  with  this  particular  dass  of  cases.  When, 
therefore,  the  act  of  1888  was  adopted,  we  are  not  justified  in  holding 
that  the  rule  previously  recognized  was  intended  to  be  changed,  unless 
such  is  the  fair  and  natural  import  of  the  language  used  in  the  act.  So 
far  from  the  terms  of  that  act  indicating  any  such  purpose  it  would  seem 
as  though  congress  had  carefully  framed  the  act  so  as  to  conform  to  the 
recognized  construction  of  the  previous  statutes,  and  the  only  test  now 
prescribed  for  determining  whether  the  case  belongs  to  the  class  that  are 
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removable  on  the  ground  of  prejudice  is,  does  the  suit  involve  a  contro- 
versy between  a  citizen  of  the  state  wherein  it  is  pending  and  a  defend- 
ant who  is  a  citizen  of  another  state?  It  is  urged  that  this  construction 
opens  the  door  to  a  removal,  under  the  given  circumstances,  of  a  case 
from  any  state  court  regardless  of  the  amount  involved,  and  that  such 
could  not  have  been  the  intent  of  congress.  In  Gaines  v.  FuenteSj  supra^ 
the  supreme  court  expressly  holds  that  under  the  act  of  1867  ''it  mat- 
tered not  whether  the  suit  was  brought  in  a  state  court  of  limited  or  gen- 
eral jurisdiction."  The  abrc^tion  of  the  previously  existing  limitation 
of  $500  as  the  amount  involved  was  a  matter  solely  for  congress  to  de- 
termine. There  can  be  no  question  that  this  limitation  of  $500  is  abro- 
gated, and  none  other  can  be  claiihed  to  exist  except  that  of  $2,000. 
Can  it  be  said  that  it  was  unwise  for  congress  to  enact  that  where  a  citi- 
zen of  a  state  is  sued  in  a  state  other  than  that  of  which  he  is  a  citizen, 
and  he  can  make  it  appear  that  by  reason  of  prejudice  or  local  influence 
he  cannot  obtain  justice  in  the  state  courts,  he  should  have  the  right  to 
remove  the  suit  into  the  federal  courts?  The  real  purpose  of  such  leg- 
islation is  to  afford  parties  an  impartial  tribunal,  and.  the  ground  for  the 
removal  is  not  the  amount  in  controversy,  but  the  existence  of  local 
prejudice  affecting  the  rights  of  a  non-resident  defendant.  Whether  a 
defendant,  under  such  circumstances,  should  be  compelled  to  remain  in 
the  state  courts  simply  because  the  amount  involved  did  not  exceed  a 
given  sum  was  for  congress  to  determine,  and  the  construction  of  the 
act  of  congress  cannot  be  controlled  by  what  the  court  or  counsel  might 
deem  to  be  wisdom  or  unwisdom  in  such  legislative  action.  If,  how- 
ever, this  line  of  argument  is  resorted  to,  certainly  much  can  be  ad- 
vanced in  support  of  the  propriety  of  the  rule  that,  where  prejudice  or 
local  influence  is  shown  to  exist,  a  defendant  who  is  sued  in  a  state  other 
than  that  whereof  he  is  a  citizen,  should  have  the  right  to  remove  the 
cause,  r^ardless  of  the  amount  involved. 

The  conclusion  reached  is  that  the  statute  of  1888  repeals  the  third 
clause  of  section  639  of  the  Revised  Statutes,  and  enacts  in  lieu  thereof 
the  fourth  clause  of  the  second  section  of  the  act  of  1888,  and  that  under 
its  provisions  the  amount  involved  is  not  an  element  in  determining  the 
removability  of  a  suit.  It  follows  that  the  petition  for  removal  of  this 
cause  is  granted,  and  the  proper  order  will  be  entered. 
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Dennison  v.  Brown. 
((Hreuit  Court,  JST.  D.  New  York.    April  18,  1889.) 

1.  RemoyaIj  of  Causes— Local  Prejudice. 

Under  the  act  of  March  8, 1887,  providing  for  a  removal  when  it  shall  be 
made  to  appear  to  the  circuit  conrt  that  from  prejudice  or  local  influence  de- 
fendant will  not  he  able  to  obtain  justice  in  the  state  court,  the  question 
whether  there  is  prejudice,  etc,  is  open  to  inquiry,  and  may  be  determined 
from  the  evidence  produced  by  both  parties  on  motion  to  remand. 

2.  Same. 

An  afSdavit  that  defendant  has  no  acquaintance  in  the  county  in  which  the 
trial  in  the  state  court  will  be  had;  that  plaintiff  is  well  known  there  as  a 
lawyer  and  politician,  having  lived  and  practiced  law  at  the  county-seat  many 
years,  and  having  been  a  candidate  for  the  office  of  attorney  general  of  the 
state,— does  not  make  a  case  for  removaL 

On  Motion  to  Remand. 

James  A,  Denniaon,  for  plaintijBT. 

Charlea  A.  Talcottj  for  defendant. 

• 

Wallace,  J.  This  suit  waa  removed  from  the  state  court,  npon  the 
petition  of  the  defendant,  after  the  cause  was  at  issue,  accompanied  by 
an  affidavit  of  the  defendant  setting  forth  his  belief  that  from  prejudice 
and  local  influence  he  would  not  be  able  to  obtain  justice  in  such  state 
court.  The  affidavit  states  as  the  reasons  for  such  belief  that  the  defend- 
ant, who  is  a  non-resident  of  the  state,  has  no  acquaintance  in  the  county 
in  which  the  case  will  be  tried,  if  tried  in  the  state  court,  and  that  the 
plaintiff  is  well  known  there  as  a  lawyer  and  as  a  politician,  having  lived 
there  at  the  county-seat  many  years,  practiced  law  there,  and  been  a 
candidate  for  the  office  of  attorney  general  of  the  state.  The  present 
motion  to  remand  the  suit  proceeds  upon  the  ground  that  the  affidavit 
of  the  defendant  does  not  state  facts  which  make  it  appear  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  the 
state  court,  and  is  supported  by  affidavits  in  rebuttal  of  the  defendant's 
affidavit. 

The  act  of  March  3,  1887,  relating  to  the  jurisdiction  of  the  circuit 
court,  introduces  a  judicious  change  in  the  provision  of  the  third  para- 
graph of  section  639,  Rev.  St.  U.  S.,  by  which  in  a  suit  between  a  citi- 
zen of  the  state  and  a  citizen  of  another  state  the  defendant  only  can  re- 
move it,  and  the  condition  of  removal  is  no  longer  the  filing  an  affidavit 
stating  that  the  removing  party  "has  reason  to  believe  and  does  believe" 
that  from  prejudice  or  from  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  state  court,  but  he  must  now  make  it  "  to  appear  to  the 
circuit  court'*  that  such  a  case  exists.  The  phraseology  of  section  639 
was  such  as  to  render  it  at  least  doubtful  whether  the  adverse  party  could 
controvert  the  truth  of  the  statements  of  the  affidavit,  or  whether  it  was 
necessary  to  set  forth  the  facts  showing  sufficient  grounds  for  the  belief 
asserted.  As  now  changed,  the  inquiry  is  plainly  open  to  the  circuit 
court  whether  the  necessary  facts  appear  which  show  the  existence  of 
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Buch  prejudice  or  local  influence  as  will  preclude  a  defendant  irom  ob- 
taining justice  in  the  state  court.  This  is  a  question  of  fact  which,  like 
all  other  questions  of  fact,  may  be  determined  by  the  evidence  produced 
by  both  parties  at  the  hearing  of  a  motion  to  remand  the  cause.  It 
would  be  an  insult  to  the  intelligence  and  integrity  of  the  state  court 
from  which  this  suit  was  removed — a  tribunal  which  exercises  the  highest 
original  jurisdiction — to  adjudge  that  the  defendant,  upon  the  showing 
made  in  his  affidavit,  will  not  be  able  to  obtain  justice  in  that  court. 
The  motion  to  remand  is  granted,  with  costs. 


Amy  9.  Manning. 

(OtrouU  Cfdurt,  8.  D.  ITmo  York.    April  16,  1889.) 

Bbmotaii  07  Gaubbs— Local  I^rbjudicb— Rbqxtibiteb  of  Apflioatiok. 

Under  act  Cong.  March  8, 1887,  providing  for  the  removal  of  cootroTersies 
between  citizens  of  different  states  on  the  application  of  a  defendant  when 
it  shaU  be  '^made  to  appear"  that  a  fair  trial  cannot  be  had  in  the  state  conrt 
wherein  the  action  is  pending,  or  in  any  other  to  which  it  may  be  removed  on- 
der  the  state  law,  it  is  not  sufficient  Uiat  defendant  swears  positively  that 
such  prejudice,  etc.,  exists  so  as  to  render  a  fair  trial  in  any  state  court  im- 
possible, without  showing  the  facts  on  which  the  averment  is  based,  as  the 
act  mentioned  is  a  substitute  for  the  act  of  1867,  which  only  required  the  be- 
lief of  the  applicant  in  such  prejudice  to  be  shown. 

Philip  Oarpenier^  for  petitioner. 

Lacombe,  J.  This  is  an  application  for  a  certiorari  upon  a  petition 
and  affidavit,  stating  that  defendant  ''has  reason  to  believe,  and  does 
believe,  that  from  prejudice  and  local  influence  he  will  not  be  able  to 
obtain  justice  in  the  state  court  in  which  the  action  is  brought,  or  in 
any  other  state  court  to  which  he  may  able  to  remove  the  action."  De- 
fendant seeks  to  remove  the  cause  irom  the  supreme  court  of  the  state 
into  this  court.  The  question  whether,  since  the  passage  of  the  act  of 
March  8,  1887,  he  is  entitled  to  do  so  upon  an  affidavit  such  as  that 
now  submitted,  has  been  the  subject  of  judicial  consideration  in  several 
cases.  FHsk  v.  Henarie,  82  Fed.  Rep.  417;  Hilla  v.  Railroad  Co.,  83 
Fed.  Rep.  81;  Short  v.  Railroad,  Id.  114;  Whdan  v.  Railroad  Co.,  85 
Fed.  Rep.  849;  Southtoarth  v.  Reid,  86  Fed,  Rep.  451;  Huekina  v. 
Railway  Cb.,  87  Fed.  Rep.  504.  In  the  Fifth,  Sixth,  and  Ninth  cir- 
cuits it  has  been  held  that  a  defendant  can  remove  his  cause  on  such  an 
affidavit.  In  the  Seventh  and  Eighth  circuits  it  has  been  held  that  he 
cannot.  I  concur  in  the  views  expressed  by  Judge  Brbwer  in  Slurrt 
v.  Railroady  that  the  act  of  1887  with  respect  to  prejudice  and  local  in- 
fluence, was  intended  to  supersede  entirely  the  act  of  1867,  and  to  plant 
the  matter  upon  a  new  basis;  and  that  before  a  removal  can  be  had  on 
the  ground  of  prejudice  or  local  influence  there  must  be  shown  to  the 
circuit  court  of  the  United  States  the  existence  of  such  prejudice  or  local 
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influence.  The  affidavit  in  the  case  at  bar  is  open  to  the  same  objec- 
tion as  that  which  was  considered  by  Judge  Bbewer.  It  makes  noth* 
ing  apparent  to  the  circuit  court  save  that  the  defendant  believes  he  will 
be  prejudiced,  which,  under  the  phraseology  of  the  new  statute, — ma- 
terially changed  as  it  is  from  the  act  of  1867, — is  not  sufficient. 

ON  SECOND  APPLICATION.     (April  18,  1889.) 

Laoombe,  J.  The  defendant  since  the  filing  of  decision  on  April  16th, 
has  presented  another  affidavit  made  by  himself,  in  which  he  says  that 
from  prejudice  and  local  influence  he  will  not  be  able  to  obtain  justice 
in  the  supreme  court  of  New  York  in  New  York  county,  or  in  any 
other  state  court  to  which  he  may  under  the  laws  of  the  state  have  the 
right  on  account  of  such  prejudice  or  local  influence  to  remove  the  cause, 
and  adds  "  I  state  unqualifiedly  that  such  prejudice  and  local  influence 
actually  exists  so  that  a  fair  trial  cannot  be  had  in  the  state  court." 

Being  satisfied  (as  indicated  in  the  memorandum  filed  on  the  16th) 
that  the  act  of  1887  effected  a  radical  change  in  the  procedure  for  re- 
moval, I  fail  to  see  that  the  affidavit  now  filed  is  sufficient  to  "make  it 
appear"  to  this  court  that  defendant  cannot  obtain  justice  in  the  state 
courts  especially  in  view  of  the  provisions  of  section  987  of  the  New 
York  Code  of  Civil  Procedure,  authorizing  a  change  of  the  place  of  trial 
wherever  there  is  reason  to  believe  that  an  impartial  trial  cannot  be  had 
in  the  proper  county.    See  SoiUhworth  v.  Rdd^  86  Fed.  Bep.  458, 


•   HuRD  9.  6erb  et  cd. 

{OvreuU  Court,  N.  D.  Ifeio  York.    April  16. 1880.) 

RbmotaIi  op  Causes—Application— Timb  op  Filing. 

Where  a  defendant,  after  the  time  to  answer  has  expired,  procures  all  «9 
parte  order  extending  his  time,  contrary  to  the  practice  in  the  state  court,  and 
then  files  an  application  for  removal,  the  application  is  not  filed,  within  the 
meaning  of  the  removal  act  of  March  8,  1887,  "*  before  the  defendant  is  re- 
quired hy  the  laws  of  the  state  or  the  rales  of  the  state  court"  to  answer  the 
complaint. 

On  Motion  to  Remand. 

HamUton  Wardj  for  plaintiff. 

Tracy y  MacFarlandy  Boardman  &  PlaUy  for  defendants. 

Wallace,  J,  The  order  of  the  state  court,  extending  the  time  of  the 
defendants  to  answer  the  complaint,  having  been  made  after  the  time 
to  answer  had  expired,  without  notice  to  the  plaintiff  of  the  applicar 
tion,  was  doubtless  irregular;  but  it  was  not  void,  although  the  court 
might  have  vacated  it  upon  the  application  of  the  plaintiff,  and  it 
would  then  have  been  regarded  as  a  nullity.     Nevertheless  it  would 
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violate  the  intent,  if  not  the  literal  terms,  of  the  removal  provisions  of 
the  act  of  March  3,  1887,  to  permit  a  defendant,  after  the  time  to 
answer  a  complaint  has  expired,  to  obtain  an  ex  parte  order  extending 
his  time,  contrary  to  the  practice  of  the  state  court,  and  then,  by  re- 
moving the  cause,  prevent  the  plaintiff  from  applying  to  the  state  court 
to  vacate  the  order,  and  thus  preclude  him  from  an  opportunity  of 
having  it  treated  as  null.  It  should  be  held,  in  such  a  case,  that  the 
petition  for  removal  was  not  filed  "before  the  defendant  is  required  by 
the  laws  of  the  state  or  the  rules  of  the  state  court"  to  answer  the  com- 
plaint.    The  motion  to  remand  is  granted. 


TuTHiLL  t?.  United  States. 

(DistHet  Court,  Jf,  D.  lUinois.    April  29,  1889.) 

1.  Courts— Federal— JtmisDicTioN  of  Sbt-Opp  by  Ukited  States. 

Under  Rev.  St.  U.  S.  §  568,  conferring  on  the  United  States  district  courts 
jurisdiction  *Mn  all -suits  at  common  law  brought  by  the  United  States,"  etc., 
the  district  court  has  jurisdiction  of  a  set-off  interposed  by  the  United  Sutes 
to  an  action  by  a  district  attorney  to  recover  fees  brought  under  act  Cong. 
March  8,  1887. 

d.  District  Attorneys— Counsel  Fees. 

Under  Rev.  St.  U.  S.  §  824,  providing  that  where  an  indictment  "is  tried  be- 
fore a  jury,  and  a  conviction  is  had,  the  district  attorney  majr  be  allowed,  in 
addition  to  the  attorney's  fee  herein  provided,  a  counsel  fee  in  proportion  to 
the  importance  and  diillculty  of  the  case,  not  exceeding  $30/'  the  attorney  is 
entitled  to  a  counsel  fee  in  a  case  where  the  defendant  pleads  not  guilty,  and 
the  prosecution  produces  its  evidence,  even  though  the  defendant  offers  no 
evidence,  or  then  consents  to  a  verdict  of  guilty. 

8.  Same— Revision  op  Accounts  by  Treasury  Officers. 

While  Rev.  St.  §  846,  and  act  Feb.  22, 1875,  g  1,  seem  to  reserve  to  the  ac- 
counting officers  of  the  treasury  a  right  of  revision  of  the  accounts  of  the  dis- 
trict attorney  after  they  have  been  allowed  by  the  court,  this  right  of  revis- 
ion must  be  exercised  when  the  account  comes  before  those  officers  for  action 
upon  it;  and  after  they  have  passed  the  account  as  allowed  by  the  court,  and 
it  has  been  paid,  it  cannot  afterwards  be  impeached,  except  for  fraud  or  pal- 
pable mistake. 

At  Law.    Suit  by  Richard  S.  Tii thill  for  fees  as  district  attorney. 
A,  S,  Bradley  and  Jesse  A.  Baldimn^  for  plaintiff. 
W.  O,  Ewing^  Q.  S.  Atty.,  for  defendant. 

Blodgett,  J.  This  snit  is  brought  under  the  second  section  of  the 
act  of  March  3,  1887,  entitled  "An  act  to  provide  for  the  bringing  of  suits 
against  the  government  of  the  United  States.*'  It  is  to  recover  a  claim 
made  by  the  plaintiff  against  the  United  States  for  services  rendered  by 
the  plaintiflf  while  acting  as  district  attorney  for  this  district.  It  is  ad- 
mitted that  plaintiff  was  duly  appointed,  confirmed,  and  commissioned 
as  United  States  district  attorney  for  this  district,  and  that  he  was  acting 
as  such  from  the  1st  day  of  January  to  the  1st  day  of  October,  1886. 
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The  proof  also  shows  that  while  so  acting  as  district  attorney,  plaintiff, 
by  the  direction  of  the  secretary  of  the  treasury,  appeared  for  the  defend- 
ant, and  conducted  the  defense  in  the  case  of  De  Vries  v.  Jesse  S,  Hildrwp^ 
which  was  a  suit  brought  on  the  chancery  side  of  the  United  States  cir- 
cuit court  of  this  district  against  Hildrup,  as  marshal  of  the  United  States 
for  this  district,  in  which  the  plaintiff  sought  to  have  a  sale  of  his  real 
estate,  which  had  been  made  on  an  execution  issued  upon  a  judgment 
rendered  in  said  circuit  court  in  favor  of  the  United  States  against  the 

plaintiff  and  others,  as  sureties  on  the  bond  of Harper,  collector 

of  internal  revenue  for  one  of  the  collection  districts  of  this  state,  set  aside, 
and  for  an  injunction  restraining  the  execution  of  a  deed  of  said  real  es- 
tate. The  suit  seems  to  have  involved  quite  a  large  sum  of  money ,  and 
was  vigorously  and  ably  contested  by  plaintiff  in  behalf  of  the  govern- 
ment, (for  it  was  practically  a  suit  against  the  government,)  and  resulted, 
after  a  full  hearing  upon  pleadings  and  proofs,  in  a  finding  by  the  court 
in  favor  of  the  defendant,  and  the  dismissal  of  the  biU  for  want  of  eq- 
uity, and  the  proof  satisfactorily  shows  that  the  services  of  the  plaintiff  in 
that  suit  were  reasonably  worth  the  sum  of  8500,  which  is  the  amount 
claimed,  and  which  was  allowed  to  him  by  the  learned  circuit  judge 
who  heard  and  decided  the  case.  The  proof  also  shows  that  plaintiff, 
while  acting  as  such  district  attorney,  made  a  very  full  and  thorough  ex- 
amination by  direction  of  the  attorney  general  of  the  United  States  in  re- 
gard to  the  right  of  the  United  States  to  construct  and  maintain  what  is 
known  as  the  "  outer  harbor  "  of  the  city  of  Chicago,  and  that  such  services 
were  reasonably  worth  the  sum  of  $300.  The  plaintiff  also  claims  the  • 
sum  of  $175  for  attendance  36  days  before  P.  A.  Hoyne,  circuit  court 
commissioner  of  this  district,  on  examination  of  persons  charged  before 
such  commissioner  with  crimes  against  the  laws  of  the  United  States, 
and  the  proof  shows  that  plaintiff,  as  such  district  attorney,  rendered 
services  on  the  35  different  days  mentioned  in  his  bill  of  particulars  filed 
in  this  case,  in  examinations  before  the  commissioner  as  charged;,  and 
section  824  of  the  Revised  Statutes  of  the  United  States  fixes  the  com- 
pensation of  the  district  attorney  for  such  services  at  five  dollars  per  day. 
These  several  items  of  service  must  therefore  be  deemed  to  be  fiilly  estab- 
lished by  the  proof.  I  understand  from  the  argument  of  the  case  that 
the  only  objection  to  this  item  of  the  plaintiff's  claim  for  p^  diem  before 
the  commissioner  is  that  the  commissioner  has  not  charged  a  "per  diem  for 
three  of  the  days  included  in  this  account,  that  is,  for  the  6th,  7th,  and 
9th  days  of  August,  1886,  and  it  is  therefore  argued  that  the  district  at- 
torney could  not  have  appeared  or  been  engaged  before  the  commissioner 
on  those  days.  But  the  dockets  of  the  commissioner,  produced  in  evi- 
dence, show  that  the  hearings  were  had  on  those  days  before  him  of  cases 
wherein  persons  were  charged  with  offenses  against  the  United  States, 
and  that  the  plaintiff  appeared  for  the  government  in  those  cases;  and 
the  same  fact  is  also  shown  by  the  oral  testimony  submitted  in  the  case. 
I  may  say  that  there  is  really  no  contest  as  to  the  fact  that  the  plaintiff 
rendered  the  services  for  these  items  of  $500,  $300,  and  $175,  except  as 
to  the  three  ^  diems  for  attendance  before  the  commissioner;  and  the 
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proof  dearly  shows,  as  I  have  already  said,  that  these  three  per  diems  are 
a  proper  charge  against  the  government. 

The  main  contest  in  this  case  is  upon  a  plea  of  set-off  interposed  by 
the  government.  All  these  items  were  duly  allowed  to  the  plaintiff  by 
the  court,  pursuant  to  the  provisions  of  the  first  section  of  the  act  of  Feb- 
ruary 22, 1875,  entitled  "An  act  regulating  fees  and  costs/'  etc,  (18  St. 
at  Large,  333,)  and  the  accounting  officers  of  the  treasury,  after  exami- 
nation and  revision,  allowed  the  sum  of  8750  in  full  for  these  three  items, 
but  instead  of  paying  the  sum  so  allowed  the  first  comptroller  of  the 
treasury  proposed  to  apply  the  sum  so  allowed  on  a  claim  for  $2,500,  or 
near  that  amount,  presented  by  the  accounting  officers  against  the  plain* 
tiff  for  fees  which,  as  it  was  then,  and  is  now,  claimed,  had  been  there- 
tofore ill^ally  charged  by  the  plaintiff  against  the  government,  and  duly 
audited,  approved,  and  paid,  and  this  is  pleaded  as  a  set-off  or  counter- 
claim against  the  plaintiff's  right  of  recovery  in  this  case,  with  a  daim 
for  a  judgment  against  the  plcdntiff  for  the  balance  due  the  government, 
after  deducting  what  is  found  due  the  plaintiff*  on  the  claims  set  out  in 
his  petition.  The  first  question  made  as  to  this  set-off  is  that  this  court 
has  no  jurisdiction  to  pass  upon  or  consider  it,  because  the  second  sec- 
tion of  the  act  of  March  3,  1887,  under  which  this  suit  is  brought,  only 
clothes  the  district  court  with  jurisdiction  to  hear  and  adjudge  on  claims 
against  the  United  States  where  the  amount  claimed  does  not  exceed 
$1,000,  but  by  clause  4,  §  563,  Rev.  St. ,  jurisdiction  is  conferred  on  this 
court "  in  all  suits  at  common  law  brought  by  the  United  States,  or  any 
officer  thereof,  authorized  by  law  to  sue."  And  as  a  set-off  or  counter- 
claim is,  in  effect,  a  suit  by  the  defendant  against  the  plaintiff,  in  which 
defendant  may  have  a  judgment  against  the  plaintiff  for  the  balance 
found  due  the  defendant,  (chapter  110,  §  29,  Rev.  St.  HI.,)  I  can  see 
no  reason  why  the  set-off  is  not  well  pleaded,  and  this  court  authorized 
to  pass  upon  its  merits. 

The  facts  in  r^ard  to  this  defense  are  that,  while  plaintiff  was  act- 
ing as  district  attorney  of  this  district  he  rendered  accounts  which  were 
approved  by  the  court,  as  required  by  the  statute,  for  fees  earned  in 
the  prosecution  and  trial  of  criminal  causes,  which  accounts  were  duly 
allowed  by  the  first  auditor  and  first  comptroller  of  the  treasury,  and 
paid.  Subsequently  an  accountant  of  the  department  of  justice  exam- 
ined the  records  of  the  court  in  regard  to  these  accounts  for  fees,  and 
reported  that  the  plaintiff,  as  such  district  attorney,  had  wrongfully 
charged  and  been  allowed  attorney's  fees  of  $20,  and  counsel  fees  in 
addition  to  such  attorney's  fees  to  the  amount  of  $30  or  less  in  each 
case,  under  section  824  of  the  Revised  Statutes,  in  a  large  number  of 
criminal  cases  tried  before  a  jury,  where  the  record  showed  there  was  a 
verdict  of  guilty  rendered  by  the  ** consent  of  the  defendant,"  and  that  the 
government  had  the  right  to  insist  upon  the  repayment  of  these  alleged 
illegal  attorney  and  counsel  fees,  the  aggregate  of  which  amounts  to  the 
$2,500  now  here  pleaded  as  set-off.  And  in  accordance  with  the  report  and 
recommendation  of  this  examiner  the  comptroller  insists  upon  apply- 
ing so  much  of  plaintiff's  account  as  is  claimed  in  this  suit,  and  admitted 
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to  be  valid,  apon  this  claim  for  repayment.  An  examination  of  the  record 
in  the  cases  in  which  the  examiner  reported  these  illegal  attorney  and  coun- 
sel fees  to  have  been  allowed  and  paid,  shows  that  indictments  were  duly 
found  and  returned  into  court  by  the  grand  jury;  that  the  defendants 
were  arraigned,  and  pleaded  "not  guilty;"  and  that  a  jury  was  duly  se- 
lected, impaneled,  and  sworn;  witnesses  called,  who  were  sworn  and  tes- 
tified in  behalf  of  the  government;  and  a  verdict  of  guilty  rendered;  the 
derk  stating  in  the  record  that  the  verdict  was  taken  "  by  consent  of  de- 
fendant." And  the  assumption  by  the  examiner  and  comptroller  seems 
to  be  that  these  words,  "by  consent,"  imported  that  there  was,  in  effect, 
no  trial  by  the  jury,  and  henpe  only  an  attorney's  fee  of  $10,  and  no 
counsel  fee,  was  earned  in  those  cases. 

With  all  due  respect  to  the  astute  examiner  who  reported  these  fees 
as  illegal,  I  must  say  that  I  construe  these  words,  "by  consent,"  found 
in  the  records,  to  simply  and  only  mean  that  after  the  testimony  for  the 
prosecution  had  been  submitted  to  the  jury  the  defendants  found  them- 
selves unable  to  contradict  it,  or  interpose  any  valid  defense  to  it,  and 
hence  offered  no  testimony,  submitting  the  case  on  the  proo&  adduced 
by  the  prosecution.  Every  judge  and  lawyer  who  has  had  experience 
in  the  trial  of  criminal  cases  knows  that  it  is  a  matter  of  common  occur- 
rence for  a  defendant  to  plead  "not  guilty,"  and  put  the  prosecution  to 
proof  of  the  offense  chaiged,  hoping  that  the  prosecution  may  fail  in  its 
proof  on  some  material  point,  and  thereby  an  acquittal  may  be  secured, 
but  when  the  proof  is  in,  and  the  case  is  so  clearly  made  out  as  to  com- 
pletely silence  any  attempt  at  answer,  the  verdict  of  guilty  is  submitted 
to  in  a  certain  and  limited  sense  by  consent,  because  no  reason  is  urged 
by  defendant  against  the  sufficiency  of  the  proof.  The  plea  of  "not 
guilty,"  interposed  in  these  cases,  made  it  imperative  that  a  trial  by  jury 
should  be  had.  If  a  trial  by  jury  was  had,  an  attorney's  fee  of  $20  in 
each  case,  and  a  counsel  fee  to  some  extent,  may  be  said  to  have  been 
earned,  although  the  defendant  may  have  offered  no  proof,  and  submit- 
ted to,  or  even  consented  to,  a  verdict  of  guilty.  The  statute  provides 
that  where  "an  indictment  for  a  crime  is  tried  before  a  jury,  and  a  con- 
viction is  had,  the  district  attorney  maybe  allowed,  in  addition  to  the 
attorney's  fee  herein  provided,  a  counsel  fee  in  proportion  to  the  impor- 
tance and  difficulty  of  the  case,  not  exceeding  $30."  The  allowance  of 
a  counsel  fee,  as  it  seems  to  me,  should  be  made  by  the  court  before 
whom  the  case  is  tried,  and  who  must  be  presumed  to  know  something 
of  the  importance  and  difficulty  of  the  case;  and  this  allowance  of  a  coun- 
sel fee  may  be  made  on  the  special  motion  of  the  district  attorney  in  each 
case,  or  it  may  be  allowed  by  the  court  in  the  accounts  of  the  district 
attorney.     In  either  case  it  would  be  a  judicial  act. 

Section  846,  Rev.  St.,  and  the  first  section  of  "An  act  regulating  fees 
and  costs,  and  for  other  purposes,  approved  February  22,  1875,"  both 
seem  to  reserve  to  the  accounting  officers  of  the  treasury  a  right  of  revis- 
ion of  the  accounts  of  the  district  attorney,  even  after  they  have  been 
allowed  by  the  court;  but  it  seems  very  clear  to  me  that  this  is  a  right 
of  revision  only,  and,  unless  that  right  is  exercised  when  the  account 
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comes  before  the  officers  for  action  upon  it,  the  action  of  the  court  in 
approving  the  account  is  final;  and  it  also  seems  equally  clear  that  where 
the  accounting  officers  who  have  the  right  of  revision  under  the  statute 
have  passed  the  account  as  allowed  by  the  court,  and  the  accounts  have 
been  paid,  that  is  a  final  act,  and  the  officer  whose  accounts  are  thus 
approved  and  paid  cannot  afterwards  be  called  upon  for  repayment. 
From  any  view  I  have  been  able  to  take  of  this  question,  or  that  has 
been  suggested,  this  claim  of  set-oflf  could  have  no  possible  standing  ex- 
cept upon  the  ground  of  fraud  or  palpable  mistake,  and  I  cannot  see 
how  fraud  or  mistake  can  be  insisted  on  as  to  these  attorney  and  coun- 
sel fees,  as  the  statute  gives  the  unqualified  right  to  the  attorney's  fee  of 
$20  in  each  jury  case,  and  the  right  to  a  counsel  fee  not  exceeding  $30 
in  each  jury  case, — the  amount  to  be  allowed  for  the  counsel  fees  being 
left  to  the  judgment  or  discretion  of  some  one,  either  the  judge  who  tried 
the  case,  or  the  accounting  officers,  or  each  in  turn;  and  when  the  dis- 
cretion has  been  exercised  by  these  officers,  and  the  account  paid,  that 
must  end  the  right  of  the  government  to  question  the  right  of  the  dis- 
trict attorney  to  the  amount.  It  seems  to  me  palpably  unjust  to  the 
plaintiflf  to  refuse  payment  of  these  claims  on  the  ground  of  this  asser- 
tion of  the  right  of  set-off  here  set  up.  The  issue  is  found  for  the  plain- 
tiff. 


HoYNB  V.  United  States. 
(Diatnci  Court,  K.  D.  IUinoi».    April  29, 1889.) 

1.  Claucs  agaikbt  Ukitbd  States— Jvribdiction  of  Federal  Ooubtb. 

Act  Con^.  March  3, 1887,  giving  the  United  States  courts  Jurisdiction  of 
claims  against  the  government,  confers  jurisdiction  of  a  suit  by  a  commis- 
sioner to  recover  fees  earned  before  the  passage  of  the  act. 

2.  United  States  Ck)MMi8si0NER8— Docket  Fees. 

Act  Cong.  Aug.  4, 1886,  does  not  take  away  the  right  of  commissioners  to 
receive  docket  fees  from  and  after  its  passage,  but  only  excepts  their  pay- 
ment out  of  the  appropriation  made  by  that  act.    Following  &and  v.  U,  5'., 
86  Fed.  Rep.  671;  Bell  v.  Sams,  85  Fed.  Rep.  889. 
8.  Same— Fees  for  Warrants. 

Rev.  St.  U.  S.  §  1014,  clothes  the  commissioner  in  each  state  with  the  gea- 
eral  powers  and  authority  given  to  committinj?  magistrates  thereof;  and,  aa 
committing  magistrates  m  Illinois  are  by  Rev.  St.  111.  c.  88,  §§  356,  358,  367. 
not  only  authorized  but  required  to  issue  warrants  for.the  commitment  to 
jail  of  persons  charged  with  crime  pending^  adjournments  of  the  examination, 
in  default  of  bail,  the  circuit  court  commissioner  in  that  state  has  the  same 
power,  and  is  entitled  to  $1  fee  for  such  a  warrant;  as  are  also  clerks  of  court 
by  Rev.  St.  U.  8.  g  828. 
4.  Same— Transcript  op  Docket.  * 

Rev.  St.  U.  S.  §  1014,  makes  it  the  duty  of  the  commissioner,  in  all  cases 
where  he  holds  a  person  to  bail  on  a  criminal  charge,  to  return  to  the  clerk 
of  court  copies  of  the  process  and  recognizances  of  the  witnesses;  and,  as 
these  would  be  useless  without  such  a  transcript  of  the  docket  entries  as  to 
make  them  intelligible,  the  commissioner  is  entitled  to  fees  for  such  tran- 
scripts; and  the  accounting  officers  cannot  assume  arbitrarily  that  four  folios 
are  sufficient  therefor.  There  being  no  specific  provisioh  by  act  of  cougressp 
he  should  receive  the  reasonable  fees  allowed  by  the  state  statutes. 
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At  Law.     Suit  by  Philip  A.  Hoyne  for  fees  as  court  commissioner. 
/.  A.  Baldioiny  for  petitioner. 
TT,  G.  Eioing,  U.  S.  Atty. 

Blodgett,  J.  This  is  a  suit  brought  by  plaintiff  pursuant  to  the  ju- 
risdiction conferred  on  this  court  by  the  second  section  of  the  act  of 
March  3,  1887,  entitled  "An  act  to  provide  for  the  bringing  of  suits 
against  the  government  of  the  United  States."  The  daim  of  the  plain- 
tiff is  for  docket  fees,  amounting  to  $505;  fees  for  the  issue  of  mittimuses, 
or  warrants  of  commitment,  where  the  defendants  were  committed  to  jail 
pending  or  during  the  course  of  an  examination  on  criminal  charges, 
$18. 65;  perdiema  "for  hearing  and  deciding  on  criminal  charges,"  $10; 
for  issuing  duplicate  warrants,  $2;  for  alleged  excessive  folios  of  tran- 
scripts and  commitment  of  persons,  to  be  filed  with  the  clerk  of  the  court, 
$11.05;  making  a  total  of  $546.70,  all  which  fees  plaintiff  claims  to 
have  earned  while  acting  as  circuit  court  commissioner,  pursuant  to  the 
authority  of  law,  in  the  examination  of  charges  preferred  against  divers 
persons  for  offenses  against  the  United  States  under  the  crin>inal  laws 
thereof.  The  proof  in  the  case  shows  without  question  or  doubt  that  the 
plaintiff,  during  the  years  1886,  1887,  and  1888,  was  a  circuit  court 
commissioner,  duly  appointed  and  acting  in  this  district  according  to 
law,  and  that,  as  such,  divers  persons  were  brought  before  him,  charged 
in  due  form  with  violations  of  the  criminal  and  penal  laws  of  the  United 
States,  on  which  charges  examinations  were  duly  had,  and  that  plain- 
tiff, in  the  due  course  of  the  performance  of  his  duties  as  such  commis- 
sioner, kept  a  proper  docket  of  each  case,  in  which  nothing  was  entered 
except  what  was  necessary  to  properly  show  the  proceedings  had;  and 
that  in  such  proceedings  he  issued  warrants  for  the  temporary  commit- 
ment of  certain  of  the  defendants  to  jail,  where  they  could  not  furnish  a 
recognizance  or  bail-bond,  pending  the  examination  from  day  to  day  of 
such  charges;  and  that  as  such  commissioner  he  was  actually  employed 
in  "hearing  and  deciding  on  criminal  charges"  for  the  two  days  charged. 
Tt  further  shows  conclusively  that  the  two  duplicate  warrants  charged 
,  for  were  issued  upon  the  request  of  the  district  attorney,  in  whose  judg- 
ment the  interests  of  the  government  required  that  a  writ  should  be  in 
the  hands  of  two  different  officers  in  order  to  insure  the  speedy  arrest  of 
the  defendant.  The  proof  further  shows  that  the  transcripts  charged  for 
were  actually  filed,  and  that  they  actually  contained  the  number  of  folios 
charged  for,  and  that  they  contain  no  more  folios  than  seem  to  be  re- 
quired in  each  case  respectively.  The  docket  of  the  plaintiff,  kept  by 
him  as  such  commissioner,  is  introduced  in  evidence,  and  in  all  respects 
appears,  to  have  been  such  a  docket  as  he  ought  to  have  kept  for  the  pur- 
pose of  making  a  correct  record  of  his  proceedings.  I  have  no  doubt, 
therefore,  from  the  proof,  that  the  docket  fees  charged  have  been  fully 
and  properly  earned  by  the  plaintiff.     The  defenses  interposed  are: 

1.  That  as  to  $153  of  this  charge,  (of  which  $136  is  for  docket  fees, 
$6.30  for  warrants  for  temporary  commitment,  $5  per  diemy  and  $5.70 
excessive  folios  in  transcripts  and  complaints  J  the  same  accrued  and  had 
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been  rejected  by  the  department  prior  to  the  passage  of  the  act  of  con- 
gress giving  this  court  jurisdiction  in  this  class  of  cases;  and  it  is  there- 
fore urged  that  this  court  has  no  jurisdiction  to  pass  upon  this  $153  of 
the  plaintiff's  claim.  And  in  support  of  this  defendant  relies  upon  the 
case  of  Bliss  v.  U.  S.,  34  Fed.  Rep.  781.  After  a  careful  consideration 
of  the  statute  in  question  I  must  say  that  I  see  no  force  in  the  objection 
to  the  jurisdiction  of  the  court.  There  seems  to  be  no  reason,  either  in 
the  express  or  implied  provisions  of  the  law,  against  the  court's  having 
full  power  to  pass  upon  and  consider  claims  which  accrued  before,  as 
well  as  those  which  have  accrued  since,  United  States  courts  were  clothed 
with  jurisdiction  to  hear  and  determine  them;  and  I  think  the  reason- 
ing of  the  circuit  court  for  the  district  of  Connecticut  in  Stanton  v.  U.  S. , 
37  Fed.  Rep.  252,  in  which  the  jurisdiction  is  sustained,  is  much  more 
satisfactory  than  that  in  the  case  of  Bliss  v.  17.  S, 

2.  That  by  the  express  terms  of  the  provisions  of  the  deficiency  act  of 
August  4,  1886,  (24  St.  at  Large,  274,)  all  right  of  commissioners  to 
docket  fees  is  expressly  repealed,  and  hence  no  docket  fees  can  be  al- 
lowed to  plaintiff  which  have  accrued  since  the  passage  of  that  act.  This 
question  has  been  fully  discussed  in  Bell  v.  U.  S.,  35  Fed.  Rep.  889; 
Band  v.  U.  S.,  36  Fed.  Rep.  671,  in  both  of  which  cases  it  was  held  that 
the  sole  effect  of  the  clause  cited  from  the  deficiency  bill  of  August,  1886, 
was  to  prevent  the  application  of  any  of  the  proceeds  of  that  appropriation 
from  being  applied  to  the  payment  of  docket  fees  to  commissioners,  and 
this  seems  to  me  to  be  the  reasonable  and  proper  construction  of  the  law 
upon  this  point. 

3.  As  to  the  items  in  this  account  for  the  issuing  of  mittimuses,  or 
temporary  warrants.  The  objection  made  in  behalf  of  the  government 
is  that  the  commissioner  has  no  power  to  issue  such  warrants,  and  hence 
the  government  is  under  no  obligation  to  pay  for  them.  Section  1014 
of  the  Revised  Statutes  of  the  United  States  clothes  the  circuit  court  com- 
missioner in  each  state  with  the  general  powers  and  authority  with  which 
committing  magistrates  are  clothed  in  the  states  where  such  commis- 
sioners are  acting,  so  that,  in  order  to  ascertain  what  are  the  powers  and 
duties  of  such  commissioners,  we  are  referred  practically  to  the  statutes 
of  the  state,  and  an  examination  of  sections  356,  358,  367,  c.  38,  Rev. 
St.  111.,  shows  clearly  that  a  committing  magistrate  in  the  state  of  Illi- 
nois, acting  upon  a  charge  against  a  person  for  the  commission  of  a  crim- 
inal offense,  is  not  only  authorized,  but  it  is  made  his  duty,  to  issue  a 
warrant  for  the  committal  of  persons  so  charged  to  jail  pending  an  ad- 
journment of  the  examination  or  hearing  of  the  case,  if  bail  is  not  fur- 
nished. And  section  358,  above  quoted,  expressly  requires  the  commit- 
ting magistrate  to  make  an  order  in  writing  for  the  commitment  of  the 
person  charged  with  the  offense,  in  case  he  is  unable  to  give  a  recog- 
nizance for  his  appearance  at  a  future  day  fixed  for  the  further  hearing 
or  examination  of  the  case.  And  by  section  847  of  the  Revised  Statutes 
of  the  United  States  the  commissioner  is  allowed  for  issuing  any  war- 
rant or  writ  the  same  compensation  as  is  allowed  to  clerks  for  like  serv- 
ices; and  the  clerk's  fees  are,  by  section  828  of  the  Revised  Statutes, 
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fixed  at  $1  for  each  writ.  It  therefore  seems  to  me  that  the  commissioDer 
has  properly  chained  the  United  States  with  a  fee  for  these  warrants  for 
temporary  commitment,  and  that  the  fee  for  sach  warrants  is  the  same  as 
allowed  to  the  clerk,  which  is  $1  for  each  warrant. 

4.  The  item  $10  for  per  diema,  "for  hearing  and  deciding  criminal 
charges,"  two  days  being  charged  for  at  $5  per  day,  has  been  disallowed, 
apparently  in  the  belief  that  the  services  charged  for  were  not  actually  per- 
formed ;  but  the  docket  of  the  commissioner,  as  well  as  the  other  proof 
introduced  at  the  hearing,  leaves  no  doubt  that  this  item  is  properly 
charged. 

6.  The  item  of  $2,  charged  for  duplicate  warrants,  has  been  disal- 
lowed, presumably  upon  the  ground  that  but  one  warrant  was  necessary ; 
but  the  proof  in  this  case  establishes  not  only  that  it  was  the  opinion  of 
the  United  Stated  attorney,  who  ordered  Uie  two  duplicate  warrants 
charged  for,  that  the  interests  of  the  government  demanded  that  two 
should  be  issued,  but,  upon  the  state  of  facts  shown,  I  am  satisfied  that 
they  were  required  in  the  two  cases  charged  for,  and  the  charge  there- 
fore is  proper. 

6.  The  remaining  item  of  $11.05,  for  transcripts  and  complaints, 
which  has  been  disallowed  by  the  department  upon  the  theory  that  four 
folios  were  sufficient  for  a  proper  transcript,  seems  to  me  to  be  a  proper 
charge,  because  by  section  1014  it  is  made  the  duty  of  the  commis- 
sioner, in  all  cases  where  he  holds  a  defendant  to  bail  on  a  criminal  charge, 
to  return  to  the  derk  of  the  court  copies  of  the  process  and  recognizances 
of  the  witnesses,  which  would  be  useless  unless  accompanied  by  such  a 
transcript  of  the  docket  entries  as  to  make  them  intelligible.  It  being 
his  duty  to  return  this  transcript  to  the  clerk,  a  fee  for  doing  it  would 
seem  to  follow,  and,  in  the  absence  of  any  specific  provision  by  act  of 
congress  as  to  the  amount  of  such  fee,  the  commissioner  has  charged  the 
rate  allowed  by  the  state  statute,  which,  by  analogy,  seems  to  be  a  rea- 
sonable and  proper  charge.  The  amount  here  charged  is  at  the  same  rate 
as  has  heretofore  been  allowed  by  the  government  in  the  same  class  of 
cases,  and  the  amount  here  included  is  simply  what  has  been  disallowed 
by  the  government  because  of  being  in  "excess  of  four  folios,"  it  having 
been  assumed  by  the  accounting  officers,  arbitrarily,  that  four  folios 
were  sufficient  for  a  transcript.  The  testimony  shows  that  these  charges 
are  for  the  actual  transcripts  filed,  and,  as  the  transcripts  do  not  appear 
to  be  any  longer,  or  to  contain  any  more  matter,  than  is  necessary,  I  think 
that  the  disallowance  was  improper,  and  I  find  that  the  charges  are  legit- 
imate. 

A  finding  may  therefore  be  entered  in  iiavor  of  the  plaintiff  for  the 
amount  claimed, — 1647. 20. 
v.88F.no.7— 86 
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Flint  et  al.  v.  Hutchinson  Smoke-Burner  Co, 

(Circuit  Court,  K  D.  Missouri,  E.  D.    May  4, 1889.) 

Courts— Jurisdiction  op  State  Courts— Slander  of  Title  to  Patent. 

The  state  courts  have  jurisdiction  of  a  bill  alleging  that  complainants  are  the 
owners  of  a  patented  device;  that  defendant  owns  a  similar  patent,  and  has 
published,  and  is  about  to  publish,  a  notice  that  complainant's  device  is  an 
infringement  of  defendant's  patent;  that  such  publication  is  false,  and  known 
by  defendant  to  be  false;  that  it  is  made  maliciously,  and  with  intent  to  in- 
jure complainants'  business;  and  praying  an  injunction  to  restrain  such  fur- 
ther publication.  The  question  of  infringement  is  not  the  sole,  nor  even  the 
principal,  issue  in  such  case. 

In  Equity.     On  application  for  preliminary  injunction. 

The  bill  alleged  in  substance  that  complainants  were  the  owners  of  a 
patent  for  a  certain  smoke-preventing  device;  that  the  defendant  was  also 
the  proprietor  of  several  patents  for  smoke-consuming  devices;  that  the 
defendant  had  published  a  notice  that  the  smoke-preventing  device  con- 
structed by  the  complainants  was  an  infringement  of  defendant's  patents; 
that  the  statement  so  made  was  false,  and  known  to  the  defendant  to  be 
false;  that  the  publication  was  made  maliciously,  and  with  intent  to  in- 
jure the  complainants  in  their  business  of  manufacturing  and  selling 
smoke-preventing  devices.  It  further  averred  that  defendant  was  about 
to  send  out  other  similar  notices  to  customers  of  the  complainants;  and 
in  view  of  the  premises  the  bill  prayed  that  an  injunction  might  issue 
to  restrain  them  from  so  doing. 

Paul  BakeweUj  for  complainants, 

Jainea  L.  Blair^  for  defendant, 

Thayer,  J.  This  is  very  clearly  a  bill  to  restrain  the  publication  of 
a  libel  that  injuriously  affects  complainants'  business.  It  is  averred  that 
the  notice  sent  out  by  the  defendant  is  false  in  that  it  states  that  the 
smoke-consuming  device  made  by  Flint  is  an  infringement  upon  letters 
patent  granted  to  Hutchinson;  that  defendant  knew  the  statement  to  be 
false,  and  willfully  and  maliciously  sent  it  to  one  of  complainants'  cus- 
tomers with  intent  to  injure  complainants.  Unquestionably  the  state 
courts  have  jurisdiction  of  such  suits,  unless  the  fact  that  the  statement 
was  made  with  reference  to  a  patented  article  deprives  the  state  court  of  ju- 
risdiction, and  vests  it  in  the  federal  court.  Is  that  fact  sufficient  to  oust 
the  state  court  of  jurisdiction,  and  vest  it  in  the  federal  court,  although 
both  parties  are  citizens  of  Missouri?  I  think  not.  The  wrong  com- 
plained of  consists  in  the  intentional  publication  of  a  statement  known 
to  be  false,  with  intent  to  injure  complainants'  business,  which  state- 
ment has  a  natural  tendency  to  work  such  injury.  The  right  of  action 
does  not  grow  out  of  the  patent  law,  but  is  given  by  the  common  law. 
Benton  v.  PraU,  2  Wend.  385;  White  v.  Merritt,  7  N.  Y.  352;  Townsh. 
Sland.  &  Lib.  §  206,  and  cases  cited.  That  the  statement  made  affects 
the  sale  of  a  patented  device  is  purely  accidental.     The  right  to  sue 
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would  be  just  as  perfect  if  the  libel  circulated  affected  the  sale  or  demand 
for  an  article  not  patented.  It  may  not  be  necessary  on  the  trial  of  the 
case  to  determine  whether  complainants'  smoke-preventing  attachment 
is  or  is  not  an  infringement  of  defendant's  patent.  Defendant  may  rest 
its  defense  solely  on  the  ground  that  it  believed  it  to  be  an  infringement, 
and  that  it  acted  in  good  faith  in  the  assertion  of  a  supposed  l^al  right. 
In  no  aspect  of  the.  case  can  the  question  of  infringement  be  regarded  as 
the  sole,  or  even  the  cardinal,  issue.  It  is  a  question  that  may  arise  in- 
ciderrtally,  if  defendant  justifies  the  publication  of  the  notice  on  the 
ground  that  the  statements  contained  therein  are  true.  But,  even  if  the 
case  should  assume  that  complexion  on  a  plea  of  justification,  it  would 
not,  in  my  opinion,  oust  the  state  court  of  jurisdiction.  It  has  several 
times  been  held  that  the  state  courts  are  not  ousted  of  their  ordinary 
jurisdiction  merely  becauae  the  trial  of  the  case  may  involve  the  deter- 
mination of  some  question  under  the  patent  laws.  In  Middlebrook  v. 
Broadhent,  47  N.  Y.  443,  a  bill  to  rescind  a  contract  and  cancel  a  note 
was  held  to  be  rightfully  entertained  by  a  state  court,  although  the  trial 
involved  the  question  of  the  validity  of  a  patent.  In  Snow  v.  Judbon, 
88  Barb.  210,  a  suit  to  recover  damages  for  the  publication  of  a  libel 
affecting  plaintiff's  business  was  entertained  by  a  state  court,  although 
it  incidentally  involved  the  question  whether  an  article  sold  by  plaintiff 
was  an  infringement  of  a  patent  belonging  to  the  defendant.  These  cases 
are  recognized  and  affirmed  in  the  later  case  of  Hovey  v.  Pencil  Oo,^  57 
N.  Y.  124.  In  the  last  case,  however,  the  jurisdiction  of  the  state  court 
was  denied  because  the  complaint  was  so  framed  that  the  oply  issue  pre- 
senied  was  whether  the  article  manufactured  by  plaintiff  was  an  infringe- 
ment of  defendant's  patent.  The  complaint  did  not  aver  that  the  pub- 
lication complained  of  was  uttered  maliciously  with  a  view  of  injuring 
plaintiffs  business,  hence  it  could  not  be  entertained  as  a  bill  to  restrain 
the  publication  of  a  libel  over  which  the  state  court  would  have  had 
jurisdiction,  even  though  the  trial  involved  incidentally,  or  might  in- 
volve, the  determination  of  a  question  of  infringement.  In  the  case  at 
bar  complainants  have  been  very  careful  to  allege  the  falsity  of  the  pub- 
lication complained  of,  knowledge  of  such  fact  on  the  defendant's  part, 
and  malice  inducing  the  publication;  thus  making  out  a  cause  of  action 
in  the  nature  of  slander  of  title  over  which  the  state  courts  have  juris- 
diction, and  this  court  has  not  jurisdiction,  unless  the  parties  are  citi- 
zens of  different  states.  The  case  of  Smith  v.  McCleUandy  11  Bush,  524, 
contains  nothing  in  opposition  to  these  views.  In  that  case  plaintiff 
sued  on  a  note,  and  defendant,  by  way  of  set-off,  sought  to  recover  dam- 
ages sustained  by  the  infringement  of  letters  patent  belonging  to  him. 
The  court  held  that  it  had  no  jurisdiction  over  the  set-off,  and  accord- 
ingly dismissed  it.  The  difference  between  that  case  and  the  one  at  bar 
is  obvious.  The  well-known  case  of  Manufacturing  Co,  v.  Vulcanite  Co. , 
13  Blatchf.  375,  (also  cited  by  complainants,)  is  not  in  point.  So  far  as 
that  case  has  any  relevancy,  it  appears  to  me  to  be  a  decision  against  the 
complainants,  in  that  it  holds  that  injuries  done  to  the  trade,  profits,  or 
business  of  a  manufacturer  by  the  publication  of  a  libel  do  not  fall 
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within  the  preventive  scope  of  the  patent  laws.  Injuries  of  that  char- 
acter must  be  redressed  by  ordinary  common-law  methods,  and  jurisdic- 
tion to  afford  such  redress  must  be  acquired  by  the  federal  courts  by 
virtue  of  diverse  citizenship.  As  at  present  advised  I  am  of  the  opin- 
ion that  complainants  are  in  the  wrong  forum  to  obtain  relief  for  the 
injury  described  in  the  bill,  and  I  shall  for  that  reason  refuse  an  in- 
junctioui  regardless  of  what  the  affidavits  disclose. 


Stbeat  9.  Steinam. 
(OireuU  Court,  S.  D.  ITew  York.    Aprfl  17, 1889.) 

B<^UIT7— PsACnCB — ^EVTOBVCB. 

In  a  aoit  for  the  infringement  of  a  patent,  leave  to  take  testimony,  the  time 
for  taking  which  has  expired,  pending  another  snit  for  the  Infringement  of 
the  same  patent,  and  which  testimony  is  alleged  to  be  in  addition  to  that 
^ven  in  the  former  suit  and  to  have  been  obtained  since  the  decision  therein 
holding  the  patent  void,  cannot  be  f^ranted  to  complainant  on  mere  general 
statements  disclosing  nothing  in  regard  to  its  character. 

In  Equity.     On  motion  by  complainant  for  leave  to  take  testimony. 

Suit  by  Geoiige  Streat  against  Abraham  Steinam,>for  the  infringement 
of  a  patent.  The  time  for  taking  testimony  was  allowed  to  expire  pend- 
ing the  decision  of  Streat  v.  Whiiey  85  Fed.  Rep.  426,  which  was  for  the 
infringement  of  the  same  patent. 

BeHij  Atterbury,  Hyde  &  BettSy  for  complainant. 

Simon  Steme^  for  defendant. 

Shipman,  J.  The  motion  is  denied.  The  affidavits  state  that  the 
complainant  has  obtained  further  and  fuller  evidence  of  the  facts  relat- 
ing to  his  invention  since  the  decision  of  Streat  v.  White,^  and  has  other 
and  further  proofs  to  show  that  he  was  the  true  inventor  of  the  design, 
and  that  the  additional  proof  will  show  that  he  was  the  sole  inventor. 
Neither  the  general  nor  the  particular  facts  to  which  the  witnesses  will 
testify  are  given,  nor  are  any  circumstances  stated  which  show  the  charac- 
ter or  the  importance  of  the  testimony,  or  why  it  was  not  introduced 
before,  or  how  it  will  tend  to  diminish  the  weight  which  was  given  to 
the  statements  of  the  patentee  in  his  letters  to  the  designer.  The  mo* 
tion  cannot  be  granted  upon  mere  general  statements,  which  disdosa 
nothing  in  regard  to  the  character  of  the  testimony. 

«86Fed.Bep.4a6b 
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Brewster  et  al.  v.  Shuler  et  at, 
(Oireuit  Court,  K  2>.  Neio  Ta/rk.    May  2, 1889.) 

Ck>BTB— COFIBS  OF  TbSTIMOHT. 

Defendants  are  entitled,  in  taxing  costs,  to  tax  the  amount  paid  by  them  to 
the  examiner  for  copies  of  their  oi^n  testimony,  procured  for  the  necessary 
purpose  of  having  the  record  printed;  Neither  the  examiner  nor  the  clerk  hav- 
ing any  authority  to  let  the  original  testimony  be  taken  from  their  possession 
for  that  purpose. 

In  Equity.     Appeal  from  taxation  of  costs. 

PAiKp  J.  O^ReiUyf  for  complainants. 

Martin  L.  Stover  and  R.  N.  Kenyan^  for  defendants. 

CoxE,  J.  The  only  question  not  determined  at  the  argument  is 
whether  the  defendants  are  entitled  to  tax  the  amount  paid  by  them  to 
the  examiner  for  copies  of  their  own  testimony.  These  copies  were  pro- 
cured for  the  purpose  of  having  the  record  printed.  The  originals  were 
in  the  hands  of  the  examiner.  He  was  required  to  file  them  with  the 
derk.  It  would  have  been  a  palpable  neglect  of  duty  on  his  part  to  per- 
mit the  testimony  taken  by  him  to  go  into  the  hands  of  a  party  to  the 
suit,  and  from  thence  to  the  printer  to  be  mutilated,  and  perhaps  lost. 
After  the  papers  were  filed,  the  derk  had  no  authority  to  permit  them 
to  be  taken  from  his  ofiice.  But  the  defendants  were  required  to  print 
their  record.  How,  then,  were  they  to  proceed  except  by  procuring 
copies?  The  disbursement  is  one  which  on  principle  should  be  allowed. 
But  the  precise  question  arose  in  1881,  in  the  Southern  district  of  New 
York,  in  Sdioerkm  v.  Swift^  (unreported.)  The  disbursement  was  allowed 
hy  the  derk,  and,  on  appeal,  his  decision  was  sustained  by  Judge 
Blatchfobd.  Since,  then,  it  has  been  the  uniform  practice,  concurred 
in  by  the  court,  to  permit  such  items  to  be  taxed.  The  bill  for  printing 
is  allowed  at  the  sum  fixed  upon  the  argument. 


Cbouch  fi  oZ.  V.  Eebb  d  oZ. 

{(XreuU  Court,  W.  D.  Texas,  San  Antonio,  D.    May  9, 18S9.; 

Equitt— Plbadikg— Dbmubbbr  to  Answbr. 

A  demurrer  to  an  answer  in  equity  is  not  sanctioned  by  the  rules  of  practice 
in  the  federal  courts. 

In  Equity.     On  demurrer  to  answer. 

Simpson  &  James  and  Houston  Bros.,  for  complainants. 

TFm.  Avbriy  and  Chas.  H,  Mdyfiddy  for  defendants. 

Maxsy,  J.     The  complainants,  B.  L.  Crouch,  J.  T.  Lytle,  T.  M.  Mo- 
Daniel  and  Edward  Butledge,  filed  their  bill  in  this  suit  on  the  1st  day  of 
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December,  1885,  praying  for  an  injunction  tx>  restrain  the  defendant 
James  D.  Kerr  and  his  attorneys  from  the  further  prosecution  of  a  suit  of 
trespass  to  try  title,  instituted  by  Kerr  on  the  law  side  of  the  court,  to 
recover  of  complainants  certain  real  estate.  Upon  motion  duly  presented 
by  complainants,  and  notice  to  the  defendants,  a  temporary  injunction 
was  issued  by  my  predecessor.  Following  the  injunction,  the  defend- 
ants filed  a  demurrer  to  the  bill,  which,  upon  consideration,  was  over- 
ruled, and  they  were  required  by  order  of  the  court  to  answer  the  bill 
"upon  its  merits  on  the  August  rule-day,  A.  D.  1886."  T^e answer  was 
filed  on  the  6th  day  of  September  following,  without  objection  on  the 
part  of  complainants  as  to  the  time  of  filing.  A  paper  styled  "demurrer 
to  answer"  was  interposed  by  complainants,  and  filed  August  1,  1887. 
This  demurrer  was  not  acted  upon  by  my  predecessor,  and  is  now  sub- 
n:iitted  for  determination.  That  the  demurrer  may  be  properly  under- 
stood, the  grounds  thereof  will  be  inserted  in  the  language  of  the  pleader. 
They  are  as  follows: 

*'  Complainants,  by  protestation,  not  confessing  any  or  all  of  the  matters  and 
things  in  the  answer  of  defendants  contained  to  be  true,  in  such  manner  and 
form  as  therein  alleged,  do  demur  to  said  answer,  and  for  cause  of  demurrer 
say  that  the  matters  and  things  averred  and  exhibited  by  said  answer  show  no 
legal  or  equitable  defense  to  the  bill  of  complaint;  that  said  answer  discloses 
that  complainants  are  entitled  to  the  relief  prayed  for  in  their  bill  of  com- 
plaint. And  that  they,  the  complainants,  cannot  now  be  required  to  file  repli- 
cation to  said  answer." 

Whether  the  answer  presents  a  meritorious  defense  to  the  bill  will  not 
at  this  time  be  decided,  as  it  is  evident  that  the  rules  of  correct  equity 
practice  forbid  a  determination  of  that  question  upon  a  demurrer  to  an 
answer.  Such  a  method  of  testing  the  validity  of  an  answer  is  permis- 
sible under  the  rules  of  pleading  and  practice  as  adopted  by  the  courts  of 
this  state,  but  those  rules  are  inapplicable  to  this  court  sitting  as  a  court 
of  equity.  Betts  v.  Lewis,  19  How.  72, 73.  If  an  answer  be  insufficient, 
exceptions  may  be  taken  to  it,  "which  exceptions  are  always  in  writing, 
stating  the  parts  of  the  biU  which  the  plaintiff"  alleges  are  not  answered, 
and  praying  that  the  defendant  may  in  such  respects  put  in  a  further 
and  full  answer  to  the  bill."  Story,  Eq.  PI.  (9th  Ed.)  §  864;  1  Daniell, 
Ch.  (5th  Ed.)  c.  17,  §  4,  p.  760;  Lube,  Eq.  §  2,  subd.  65,  p.  72;  Heard, 
Eq.  PI.  98,  99;  Brooks  v.  Byam,  1  Story,  300  etseqr,  Equity  Rules,  61-65. 
Or,  if  the  answer  sets  up  no  legal  defense,  and  the  material  facts  are  ad- 
mitted, the  complainant  has  the  option,  and  the  proper  course  is,  to  set 
the  cause  down  upon  bill  and  answer.  Banks  v,  Manchester,  128  U.  S. 
251,  9  Sup.  Ct.  Rep.  36;  Travers  v.  Boss,  14  N.  J.  Eq.  257;  Heard,  Eq, 
PI.  83;  Story,  Eq.  PI.  (9th  Ed.)  §  456;  Edwards  v.  Drake,  15  Fla.  666; 
1  Daniell,  Ch.  (5th  Ed.)  c.  21,  p.  828.  When  the  caiise  is  set  down  for 
hearing  on  bill  and  answer  "the  case  is  put  at  issue,  the  answer  becomes 
evidence,  (Equity  Rule  41,  cl.  2,)  and  the  only  evidence  ithe  defendant 
needs,  for  it  must  be  taken  as  true  in  all  respects.  *  *  *  There  is 
therefore  no  necessity  for  a  replication,  or  for  the  taking  of  testimony. 
The  setting  the  case  down  for  hearing  on  bill  and  answer  is,  in  effect,  a 
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submission  of  the  cause  to  the  court  by  the  complainant  on  the  contention 
that  he  is  entitled  to  the  decree  prayed  for  in  his  bill  upon  the  admis- 
sions, and  notwithstanding  the  denials  of  the  answer."  Reynolds  v. 
Bank,  112  U.  S.  409,  5  Sup.  Ct.  Rep.  213;  1  Daniell,  Ch.  (5th  Ed.) 
c.  21,  pp.  828,  829.  It  is  stated  by  Mr.  Daniell  that  a  cause  is  now, 
however,  rarely  heard  on  bill  and  answer.     Id.  829. 

Failing  to  set  the  cause  down  for  hearing  on  bill  and  answer,  or  to  ex- 
cept to  the  answer,  it  is  the  duty  of  complainant  to  file  his  replication. 
By  the  sixty-sixth  rule  in  equity  it  is  provided : 

"  Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to,  or  shall  be 
adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general  replication 
thereto  on  or  before  the  next  succeeding  rule-day  thereafter ;  and  in  all  cases 
where  the  general  replication  is  filed  the  cause  shall  be  deemed  to  all  intents 
and  purposes  at  issue,  without  any  rejoinder  or  otberpleading  on  either  side." 

In  this  case  the  complainants  have  not  adopted  either  of  the  modes  of 
proceeding  above  indicated,  but  the  attempt  is  made,  by  demurring  to 
the  answer  of  defendants,  to  raise  questions  which  should  properly  be 
presented  when  the  case  is  set  down  for  hearing  on  bill  and  answer. 
Such  is  not  believed  to  be  the  correct  practice,  and  few  cases  are  found 
in  its  support.  Upon  this  point  it  is  said  by  the  chancellor,  in  Travers  v. 
Ross,  citing  numerous  authorities: 

"It  must  be  borne  in  mind  that  the  question  is  not  whether  the  answer  is 
lawful  on  not.  That  question  cannot  be  examined  upon  this  motion,  much 
less  is  it  necessary  that  the  answer  should  contain  a  valid  defense  to  the  bill 
of  complaint.  No  demurrer  lies  to  an  answer  in  equity.  There  are  one  or 
two  early  cases  where  it  was  resorted  ioA  Williams  v.  Ouoen,  1  Ch.  Cas.  56; 
Wakelin  v.  WalthaU  2  Ch.  Cas.  8;  Wyatt,  Pr.  Reg.  162;)  but  its  propriety  was 
doubted  then,  and  in  modern  practice  it  is  never  used.  In  equity  a  demurrer 
is  only  a  mode  of  defense  to  the  bill.  It  is  never  resorted  to  to  settle  the  va« 
lidity  of  a  plea  or  an  answer.  Such  method  of  proceeding  is  not  recognized  in 
the  books."  14  N.  J.  Eq.  257.  258;  Banks  v.  Manchester,  128  U.  S.  250,  9 
Sup.  Ct.  Rep.  36. 

And  say  the  supreme  court  of  Florida: 

*' No  such  pleading  as  a  demurrer  to  an  answer  in  chancery  is  known  to  the 
practice  in  this  state.  After  answer  the  next  step  is  to  except  for  insufficiency 
or  impertinence,  to  set  the  cause  down  for  hearing  upon  bill  and  answer,  or  to 
file  replication.  While  there  was  no  objection  by  defendant  to  the  filing  of 
this  demurrer  by  plaintiff,  and  while  the  defendant  went  to  a  hearing  upon 
the  demurrer  without  objection,  still  this  court  cannot  sanction  a  tot^ly  un- 
authorized practice.  We  cannot  determine  what  is  the  legal  effect  of  an  un- 
authorized pleading,  because  the  law  gives  it  none,  and  the  judgment  based 
upon  it  can  only  be  reversed."  Edwards  v.  Drake,  15  Fla.  666.  See  Story, 
Eq.  PL  §456;  Heard,  Eq.  PI.  83;  1  Daniell,  Ch.  542,  note  1. 

The  demurrer  to  the  answer,  having  been  improvidently  filed,  will  be 
stricken  out,  and  leave  granted  complainants  to  set  the  case  down  ou 
bill  and  answer,  or  to  file  the  usual  replication  on  or  before  the  rule-day 
in  June  next;  and  it  is  so  ordered. 
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Western  Union  Tel.  Co.  v.  Mayor  op  the  City  of  New  Yobk  d  cL 
{Oireuit  Court,  8.  D.  Nm  Ttrk.    April  15,  1889.) 

!•  OoNSTiTunoNAL  Law— Fbdbral  Agsnoibb— Intebstate  Commebcb— Poijcb 
Reoulations. 

Laws  N.  Y.  1884,  c.  084;  Id.  1885.  c.  499,  requiring  all  electric  wires  in  any 
city  haying  a  population  of  500,000  or  more  to  be  placed  under  the  surface  of 
the  streets,  is  valid  as  a  police  regulation,  as  to  a  telegraph  company  which 
has  accepted  the  provisions  of  act  Cong.  July  1^,  186d,  and  which  thereby 
became,  as  to  government  business,  an  agency  of  the  general  government, 
and  entitled  to  construct,  etc.,  lines  of  telegraph  over  and  along  any  post- 
road,  etc.,  and  which  is  an  instrument  of  interstate  commerce.  The  statute 
does  not  infringe  the  power  of  congress  to  regulate  commerce,  or  the  exemp- 
tion of  the  agencies  or  the  federal  government  from  state  control. 

8.  Same— Special  Privileges. 

The  board  of  commissioners  of  electrical  subways,  created  bv  the  act  of  1885. 
made  a  contract  with  a  subway  company  to  lay  subways  for  the  use  of  all 
electrical  companies;  authorizing  the  subway  company  to  charge  a  rental  for 
the  use  of  the  subways;  reserving  to  the  commissioners  such  control  over  the 
subways  as  was  calculated  to  secure  to  all  companies  reasonable  facilities  and 
protection;  and  providing  that  all  companies  usin^  the  subways  should  own, 
control,  etc.,  their  conductors,  and  that  the  commissioners  would  use  all  law- 
ful means  to  compel  all  companies  to  use  Uie  subways  and  pay  a  fair  rental 
therefor.  Held,  that  Laws  1887,  c.  716,  ratifying  the  contract,  was  none  the 
less  a  police  regulation  because  of  the  special  privileges  given  to  the  subway 
company. 

8.  Same— Dub  Process  of  Lait* 

Neither  is  the  statute  of  1887  invalid  as  a  confiscation  of  property  rights  by 
depriving  companies  owning  electric  wires  of  their  easements  for  the  benefit 
of  the  subway  company. 

4  Same— Monopolies  and  Priyilegbs. 

As  there  is  nothing  in  the  contract  precluding  the  commissioners  from 
building  subways  or  entering  into  contracts  with  other  companies  for  build- 
ing them,  and  as  it  extends  only  to  such  subways  as  the  commissioners  shall 
direct  the  company  to  build,  and  provides  that  nothing  in  it  shall  be  con- 
strued as  granting  any  exclusive  privilege  or  franchise,  the  act  does  not  vio- 
late Const.  N.  Y.  art.  8,  g  16.  prohibiting  any  local  bill  granting  to  any  cor- 
poration any  exclusive  privilege,  immunity,  or  franchise. 

0.  Same— Federal  Pbivilboe. 

But  there  Is  such  doubt  as  to  the  validitv  of  the  statutes  to  the  extent  that 
they  permit  the  telegraph  company  to  be  deprived  of  its  right  to  maintain  its 
wires  on  the  structures  of  an  elevated  railroad,  which  is  a  post-road,  that  an 
injunction  against  any  interference  with  the  wires  thereon  should  be  granted 
until  the  question  can  be  passed  on  by  the  court  of  last  resort,  the  mainte- 
nance of  wires  thereon  not  being  attended  with  any  public  inconvenience. 

6.  Equity— Jurisdiction— Public  Authorities. 

Where  the  public  authorities  are  not  acting  mala  fide,  the  exercise  of  their 
discretion  will  not  be  reviewed  in  a  court  of  equity  on  the  allegation  of  the 
telegraph  company  that  they  are  attempting  to  compel  it  to  place  its  wires  in 
insufficient  ana  defective  subways. 

In  Equity. 

Action  by  the  Western  Union  Telegraph  Company  against  the  mayor 
of  the  city  of  New  York  and  others. 

Wager  Swayne^  Oeorge  H,  Fearons,  and  Rush  Taggarty  for  complainant. 
John  M.  Bowers  and  David  J.  Dean,  for  defendants. 

Wallace,  J.     This  case  presents  the  general  question  whether  certain 
acts  of  the  municipal  authorities  of  the  city  of  New  York,  respecting 
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matters  of  grave  local  concern,  done  or  about  to  be  done  pursuant  to 
powers  devolved  upon  them  by  the  legislature  of  the  state,  are  such  an 
invasion  of  the  paramount  authority  of  the  national  government  as  to 
render  them  unwarranted .  The  mere  statement  of  this  proposition  shows 
that  the  complainant  has  properly  invoked  the  jurisdiction  of  this  court, 
and  has  a  right  to  rdy  upon  its  interposition  by  injunction,  if  the  acts 
of  the  defendants  are  thus  unwarranted,  are  injurious  to  the  complain- 
ant, and  are  of  a  nature  remediable  by  courts  of  equity.  Telegraph  com- 
panies that  have  accepted  the  restrictions  and  obligations  of  the  law  of 
congress  of  July  24, 1866,  (title  65,  Rev.  St.  U.  S.,)  become,  as  to  govern- 
ment business,  agencies  of  the  general  government,  and  are  given  the 
privilege  to  "construct,  maintain,  and  operate**  lines  of  tel^raph  over 
and  along  any  post-road  of  the  United  States,  but  not  so  as  to  interfere 
with  "the  ordinary  travel"  on  such  roads.  All  the  streets  of  the  city  of 
New  York  are  post-roads,  because  they  are  letter  carrier  routes;  and  all 
railroads  are  post-roads.  Rev.  St.  §  3964 .  The  complainant  accepted  the 
provisions  of  this  law  df  congress  in  1867.  A  telegraph  company  occu- 
pies the  same  relation  to  commerce,  as  a  carrier  of  messages,  that  a  rail- 
road company  does  as  a  carrier  of  goods.  Both  companies  are  instru- 
ments of  commerce,  and  their  business  is  commerce  itself.  Telegraph 
companies  are  subject  to  the  regulating  power  of  congress  in  respect  to 
their  foreign  and  interstate  commerce,  and  this  power  resides  exclusively 
in  congress.  The  complainant  has  long  been  engaged  in  interstate  and 
foreign  commerce.  In  the  course  of  its  operations  the  complainant  ha^. 
lawfully  erected  its  poles,  and  strung  its  wires,  in  and  along  many  of  the 
streets  of  New  York  city,  which,  as  has  been  stated,  are  post-roads  of  the 
United  States;  and  it  has  also  put  up  and  now  maintains  over  and  along 
other  streets  a  number  of  wires  upon  the  structures  of  the  Manhattan 
Railway  Company,  an  elevated  railway  of  the  city,  also  a  post-road,  pur- 
suant to  a  lease  from  the  railway  company.  The  defendants,  assuming 
to  proceed  by  the  sanction  and  mandate  of  certain  acts  of  the  state  legis- 
lature, have  compelled  the  complainant  to  remove  its  poles  and  wires 
from  some  of  the  streets,  and  have  notified  it  to  remove  them  from  other 
streets,  and  to  remove  its  wires  from  the  structures  of  the  elevated  rail- 
way; and  they  propose,  if  the  complainant  fails  to  comply  with  these  re- 
quirements, to  remove  the  poles  and  wires  themselves.  Under  these  cir- 
cumstances the  complainant  asks  this  court  to  examine  the  authority 
under  which  this  destruction  of  its  property  is  threatened,  and  deter- 
mine whether  there  is  any  justification  in  law  for  acts  which  apparently 
invade  its  privilege  to  maintain  and  operate  its  lines  upon  the  post-roads 
of  the  United  States,  interfere  with  its  operations  as  a  government  agent, 
and  interrupt  and  impede  the  discharge  of  its  functions  as  an  instrument 
of  interstate  and  foreign  commerce. 

It  is  not  open  to  discussion  that  the  complainant  is  protected  by  the 
national  authority  against  any  encroachment  under  state  authority  upon 
the  rights  and  immunities  expressly  gmnted  to  it  by  the  act  of  congress, 
or  which  it  enjoys  in  its  dual  capacity  as  an  agent  of  the  general  gov- 
ernment and  an  instrument  of  interstate  and  foreign  commerce.     Speak- 
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ing  of  the  privilege  conferred  upon  telegraph  companies  by  the  act  of 
congress,  the  supreme  court  of  the  United  States,  in  Telegraph  Co.  v.  Tdr 
egraph  Co,^  96  U.  S.  1,  11,  used  this  language: 

"It  gives  no  foreign  corporation  the  right  to  enter  upon  private  property 
without  the  consent  of  the  owner,  and  erect  necessary  structures  for  its  busi- 
ness; but  it  does  provide  that,  whenever  the  consent  of  the  owner  is  obtained, 
no  state  legislation  shall  prevent  the  occupation  of  post-roads  for  telegraph 
purposes  by  such  corporations  as  are  willing  to  avail  themselves  of  its  privi- 
leges." 

Indeed,  the  language  of  one  of  the  very  latest  opinions  of  that  court 
upon  the  question  of  the  power  of  the  state  to  interfere  with  the  right  of 
a  telegraph  company  to  maintain  and  operate  its  lines  along  a  post-road 
applies  to  the  specific  facts  of  this  case,  and,  if  literally  interpreted, 
would  control  the  present  decision.  The  question  before  the  court  was 
as  to  the  power  of  a  state  to  tax  the  real  and  personal  property,  within 
the  state,  of  a  telegraph  company  which  had  accepted  the  provisions  of 
the  act  of  congress;  but  the  court,  while  holding  that  the  privilege  granted 
did  not  exempt  the  telegraph  company  from  such  taxation,  said: 

'*  While  the  state  could  not  interfere  by  any  specific  statute  to  prevent  a  cor- 
poration from  placing  its  lines  along  these  post-roads,  or  stop  the  use  of  them 
after  they  were  placed  there,  nevertheless  the  company,  receiving  the  benefit 
of  the  laws  of  the  state  for  the  protection  of  its  property  and  its  rights,  is  lia- 
ble to  be  taxed  upon  its  real  or  personal  property  as  any  other  person  would 
be."  Telegraph  Co.  v.  Massachusetts,  125  U.  6.  530,  548,  8  Sup.  Gt.  Rep. 
961. 

Concerning  the  immunity  of  the  complainant,  as  an  agent  of  the  gen- 
eral government  for  the  transaction  of  government  business,  from  an  un- 
warranted interference  through  state  legislation  with  its  operations,  the 
doctrine  first  enunciated  in  McOaUoch  v.  State,  4  Wheat.  316,  and  re- 
iterated in  subsequent  adjudications  whenever  the  question  has  arisen, 
is  familiar,  that  the  states  have  no  power,  by  taxation  or  otherwise,  to 
retard,  impede,  burden,  or  in  any  manner  control  the  agencies  of  the 
federal  government,  and  they  are  exempted  from  the  effect  of  state  legis- 
lation, so  far  as  that  legislation  may  interfere  with  or  impair  their  eflS- 
ciency  in  performing  the  functions  by  which  they  are  designed  to  serve 
the  government.  Respecting  the  position  of  the  complainant  as  an  in- 
strument of  interstate  and  foreign  commerce,  it  suffices  to  quote  the  lan- 
guage of  the  supreme  court  in  one  of  the  more  recent  cases  in  which  the 
question  was  considered: 

"Notwithstanding  what  is  there  said,  [in  previous  judgments,]  this  court 
holds  now,  and  has  never  consciously  held  otherwise,  that  a  statute  of  the 
state  intended  to  regulate,  or  to  tax,  or  to  impose  any  other  restriction  upon 
the  transmission  of  persons  or  property  or  telegraph  messages  from  one  state 
to  another,  is  not  within  that  class  of  legislation  which  the  states  may  enact 
in  the  absence  of  legislation  by  congress;  and  that  such  statutes  are  void  even 
as  to  that  part  of  such  transmission  which  may  be  within  the  state."  Bail- 
way  Co.  V.  Illinois,  118  U.  S.  557,  7  Sup.  Ct.  Rep.  4. 

.    Nevertheless  persons  and  corporations  enjoying  grants  and  privileges 
from  the  United  States,  exercising  federal  agencies,  and  engaged  in  in- 
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terstate  commorce,  are  not  beyond  the  operation  of  the  laws  of  the  state 
in  which  they  reside  or  carry  on  their  business;  and  it  is  only  when 
these  laws  incapacitate  or  unreasonably  impede  them  in  the  exercise  of 
their  federal  privileges  or  duties,  and  transcend  the  powers  which  each 
state  possesses  over  its  purely  domestic  affairs,  whether  of  police  or  in- 
ternal commerce,  that  they  invade  the  national  jurisdiction.  This  doc- 
trine is  well  expressed  in  the  words  of  the  supreme  court  in  PaiJtei'Son  v. 
KerUucky,  97  U.  S.  501,  504,  as  follows: 

"By  the  settled  doctrines  of  this  court  the  police  power  extends  at  least  to 
the  protection  of  the  lives,  the  health,  and  the  property  of  the  community 
against  the  injurious  exercise  by  any  citizen  of  his  own  rights.  State  legisla- 
tion, strictly  and  legitimately  for  police  purposes,  does  not,  in  the  sense  of  the 
constitution,  necessarily  intrench  upon  any  authority  which  has  been  confided, 
expretely  or  by  implication,  to  the  national  government." 

The  statutes  which  the  defendants  are  proceeding  to  enforce  unques- 
tionably belong  in  the  category  of  police  regulations,  the  power  to  estab- 
lish which  has  beea  left  to  the  individual  states.  But  statutes  of  this 
class  may  sometimes  trench  upon  the  federal  jurisdiction;  and  when  their 
provisions  extend  beyond  a  just  regulation  of  rights  for  the  public  good, 
and  unreasonably  abridge  or  burden  the  privileges  which  the  national 
authority  conserves,  they  cease  to  be  operative.  The  state,  when  provid- 
ing by  legislation  for  the  protection  of  the  public  health,  the  public  mor- 
als, or  the  public  safety,  is  subject  to  the  paramount  authority  of  the 
constitution  of  the  United  States,  and  may  not  violate  rights  secured  or 
guarantied  by  that  instrument,  or  Interfere  with  the  execution  .of  the 
powers  confided  to  the  general  government.  Mugler  v.  KaTisas,  123  U. 
S.  623,  663,  8  Sup.  Ct.  Rep.  273.  In  Morgan  v.  Louimana,  118  U.  S, 
462,  6  Sup.  Ct.  Rep.  1114,  the  supreme  court  say:  ' 

"In  all  cases  of  this  kind  it  has  been  repeatedly  held  that  when  a  question 
is  raised  whether  the  state  statute  is  a  just  exercise  of  state  power,  or  is  in- 
tended by  roundabout  means  to  invade  the  domain  of  federal  authority  this 
court  will  look  into  the  operation  and  effect  of  the  statute  to  discern  its  pur- 
pose." 

And  again  the  court  say,  (page  464:) 

"For,  while  it  may  be  a  police  power  in  the  sense  that  all  provisions  for 
the  health,  comfort,  and  security  of  the  citizens  are  police  regulations  and  an 
exercise  of  the  police  power,  it  has  been  said  more  than  once  in  this  coui-t 
that,  even  where  such  powers  are  so  exercised  as  to  come  within  the  domain 
of  federal  authority,  as  defined  by  the  constitution,  the  latter  must  prevail." 

Applying  these  principles,  it  is  now  to  be  considered  whether  the  stat- 
utes in  question,  or  the  acts  of  the  defendants  under  them,  can  be  de- 
fended under  the  state  power  of  police  regulation,  or  whether  what  is 
proposed  to  be  done  exceeds  in  any  respect  the  boundaries  of  legitimate 
regulation,  and  encroaches  upon  the  rights  of  the  complainant  founded 
upon  the  law  of  congress,  or  incidental  to  the  nature  of  its  commerce. 
By  chapter  534  of  the  Laws  of  1884  it  was  enacted,  in  efifect.  Chat  all 
electric  wires  and  cables  in  any  city  having  a  population  of  500,000  or 
over  should  be  placed  under  the  surface  of  the  streets,  and  the  persons 
controlling  the  same  should  by  a  specified  date  have  the  same  removed 
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from  the  surface;  and  the  local  governments  of  such  cities  were  author- 
ized to  remove  such  wires  and  cables  wherever  found  above  ground  in 
case  the  owner  failed  to  comply  with  the  provisions  of  the  act.     By  chap- 
ter 499  of  the  Laws  of  1885  a  board  of  commissioners  of  electrical  sub- 
ways was  created  for  such  cities,  and  charged  with  the  duty  of  enforo- 
ing  the  provisions  of  the  previous  act,  and  power  was  conferred  upon 
them  to  devise  ajid  make  ready  a  general  plan  of  undergroand  con- 
duits, and  to  compel  all  companies  operating  electric  wires  to  use  the  sub- 
ways so  prepared.     They  were  also  empowered  to  allow  the  wires  to  re- 
main above  ground  when  compatible  with  the  public  interest.     In  April, 
1887 ,  the  commissioners  for  the  city  of  New  York  entered  into  a  contract 
with  the  Consolidated  Telegraph  &  Electric  Subway  Company  to  lay  sub- 
ways in  the  city  of  New  Yotk  for  use  of  all  the  electrical  companies  when 
furnished  with  plans  and  specifications  therefor  by  the  commissioners. 
This  contract  authorized  the  subway  company  to  charge  a  rental  for  the 
use  of  the  subways,  and  contained  provisions  reserving  such  a  control 
in  the  commissioners  over  them  as  was  calculated  to  secure  to  all  com- 
panies desiring  to  use  them  reasonable  facilities  and  protection.     It  con- 
tained a  provision  by  which  all  companies  occupying  space  in  the  sub- 
ways were  to  own  their  own  conductors,  and  have  the  full  management 
and  control  thereof,  subject  to  the  rights  of  all  other  occupants,  and  to 
such  reasonable  rules  and  regulations  as  should  be  made  by  the  com- 
missioners.    It  also  contained  a  stipulation  that  the  commissioners 
would  use  all  lawful  means  to  compel  all  companies  to  place  their  con- 
ductors in  the  subways,  and  pay  a  fair  rental  for  the  use.     By  chapter 
716  of  the  Laws  of  1887  the  legislature  ratified  and  confirmed  the  con- 
tract made  between  the  commissioners  and  the  subway  corporation;  and 
the  act  provided  that  if  at  any  time  the  agreement  should  be  found  in- 
operative or  inefifectual  for  the  accomplishment  of  its  just  purposes  the 
commissioners  were  empowered  to  make  such  new  or  difiierent  contracts 
with  the  same  or  other  parties  as  might  be  reasonably  necessary.     The 
act  also  contained  a  provision  authorizing  an  application  to  be  made  to 
the  courts  for  a  mandamus  whenever  it  appears  that  the  subway  corpora- 
tion or  the  commissioners  have  failed  to  furnish  just  and  equal  facilities 
to  any  company  operating  electrical  conductors  upon  just  and  reasonable 
terms.     By  sections  8  and  4  it  declared  as  follows: 

'*Sec.  8.  Whenever,  in  the  opinion  of  the  board  hereinbefore  constituted, 
in  any  street  or  locality  of  said  city  a  sufficient  construction  of  conduits  or 
subways  underground  shall  be  made  ready  under  the  provisions  of  this  act, 
reference  being  had  to  the  general  direction  and  vicinity  of  the  electrical  con- 
ductors then  in  use  overh^,  the  said  board  shall  notify  the  owners  or  op- 
erators of  the  electrical  conductors  above  ground  in  such  street  or  locality  to 
make  such  electrical  connections  in  said  street  or  through  other  streets,  lo- 
calities, pr  parts  of  the  city  with  such  underground  conduits  or  subways,  ao 
specified,  as  shall  be  determined  by  the  said  board,  and  to  remove  poles, 
wires,  or  other  electrical  conductors  above  ground,  and  their  supporting  fixt- 
ures or  other  devices,  from  said  street  and  locality  within  ninety  days  after 
notice  to  such  effect  shall  be  given.  This  provision  is  made  a  police  regu- 
lation in  and  for  the  city  of  New  York,  and  in  case  the  several  owners  or 
operators  of  such  wires,  and  the  owners  of  such  poles,  fixtures,  or  devices, 
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shall  not  cause  them  to  be  removed  from  such  street  or  locality  as  required 
by  such  notice,  it  shall  be  the  duty  of  the  commissioner  of  public  works  of 
said  city  to  cause  the  same  to  be  removed  forthwith  by  the  bureau  of  in- 
cumbrances, upon  the  written  order  of  the  mayor  of  said  city  to  that  effect. 
Sec.  4.  It  shall  be  unlawful,  after  the  passage  of  this  act,  for  any  corpora- 
tion or  individual  to  take  up  the  pavements  of  the  streets  of  said  city,  or  to 
excavate  in  any  of  said  streets  for  the  purpose  of  laying  underground  any 
electrical  conductors,  unless  a  permit,  in  writing*  therefor  shall  have  been 
first  obtained  from  the  said  board  or  its  predecessors;  and,  except  with  such 
permission,  no  electrical  conductors,  poles,  or  other  figures  or  devices  therefor, 
nor  any  wires,  shall  hereafter  be  continued,  constructed,  erected,  or  maintained, 
or  strung  above  ground  in  any  part  of  said  city.  The  said  board  of  electrical 
control  may  establish,  and  from  time  to  time  may  alter,  add  to,  or  amend, 
all  proper  and  necessary  rules,  regulations,  and  provisions  for  the  manner  of 
use  and  management  of  the  electrical  conductors*  and  of  the  conduits  or  sub- 
ways therefor  constructed  or  contemplated  under  the  provisions  of  this  act* 
or  of  any  act  herein  mentioned. " 

It  was  said  of  the  acts  of  1884  and  1885,  by  the  court  of  appeals, 
{People  V.  Squire,  107  N.  Y.  593,)  14  N.  E.  Rep.  820,  that  they 
"sprung  out  of  a  great  evil,  which  in  recent  times  has  grown  up  and  afflicted 
large  cities  by  the  multiplication  of  rival  and  competing  companies,  organized 
for  the  purpose  of  distributing  light,  heat,  water,  the  transportation  of  freight 
and  passengers,  and  facilitating  communication  between  distant  points,  and 
which  require  in  their  enterprises  the  occupation  of  not  only  the  surface  and 
air  above  the  streets,  but  indefinite  space  under  ground.  This  evil  had  be- 
come so  great  that  every  large  city  was  covered  with  a  network  of  cables  and 
wires  attached  to  poles,  bouses,  buildings,  and  elevated  structures,  bringing 
danger,  inconvenience,  and  annoyance  to  the  public.  *  *  *  The  neces« 
sity  of  a  remedy  for  these  public  annoyances  had  long  been  felt,  and  it 
finally  culminated  in  the  enactment  of  the  several  statutes  referred  to.  These 
statutes  were  obviously  intended  to  restrain  and  control,  as  far  as  practica- 
ble, the  evils  alluded  to,  by  requiring  all  such  wires  to  be  placed  under 
ground  in  such  cities,  and  be  subject  to  the  control  and  supervision  of  local 
officers  who  could  reconcile  and  harmonize  the  claims  of  conflicting  compa- 
nies and  obviate  in  some  degree  the  evils  which  had  grown  to  be  almost*  if 
not  quite,  intolerable  to  the  public." 

The  act  of  1887,  by  validating  the  contract  between  the  commission- 
ers  and  subway  company,  in  effect  incorporated  the  terms  of  that  con- 
tract into  its  provisions.  But  the  statute  is  none  the  less  an  exercise  of 
the  police  power,  and  within  the  competency  of  the  legislature,  because 
of  the  special  privileges  given  to  the  subway  company. 

It  has  been  urged  that,  in  effect,  this  statute  confiscates  property 
righte  of  the  complainant  and  other  companies  owning  electric  wires,  by 
depriving  them  of  their  easements  for  the  benefit  of  the  subway  company, 
and  therefore  cannot  be  sustained  as  an  exercise  of  police  power.  But 
in  the  Slaughier^Houae  Cases,  16  Wall.  86,  the  supreme  court  upheld  a 
stetute  far  more  obnoxious  to  these  objections  than  the  present  act.  In 
that  case  the  statute  under  consideration  was  one  passed  by  the  legisla- 
ture of  Louisiana,  granting  to  a  corporation  created  by  it  the  exclusive 
right  for  25  years  to  have  and  maintain  slaughter-houses,  landings,  and 
yards  for  inclosing  cattle  intended  for  sale  or  slaughter  within  certein 
parishes  of  that  stete,  mcluding  the  city  of  New  Orleans;  prohibiting  all 
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other  persons  from  building,  keeping,  or  having  slaughter-houses,  land- 
ings, or  yards  for  cattle  intended  for  sale  or  slaughter;  requiring  that  all 
cattle  intended  for  sale  or  slaughter  should  be  brought  to  the  yards  and 
slaughter-houses  of  the  corporation;  and  authorizing  the  corporation  to 
exact  certain  fees  for  each  animal  slaughtered.  This  act  was  sustained 
as  a  police  regulation  by  the  court. 

It  has  also  been  objected  to  the  act  of  1887  that  it  contravenes  section 
16,  art.  8,  of  the  state  constitution,  prohibiting  the  legislature  from  pass- 
ing any  local  bill  granting  to  any  corporation  any  exclusive  privilege, 
immunity,  or  franchise.  Without  intending  to  intimate  that  such  a 
question  is  properly  to  be  considered  by  this  court  in  the  present  case, 
it  is  proper  to  say  that  the  objection  seems  to  be  without  substance. 
There  is  nothing  in  the  contract  with  the  subway  company  which  pre- 
cludes the  commissioners  from  building  subways,  or  entering  into  con- 
tracts with  other  companies  for  building  them,  similar  to  the  one  made 
with  the  subway  company.  The  contract  only  extends  to  such  subways 
as  the  commissioners  shall  direct  the  subway  company  to  build,  and  it 
provides  in  express  terms  that  nothing  in  it  shall  be  construed  as  grant- 
ing to  the  subway  company  any  exclusive  privilege  or  franchise. 

The  question,  then,  is  whether  or  not  these  statutes  unreasonably 
abridge  or  burden  privileges  and  immunities  which  the  complainant  de- 
rives from  the  general  government.  In  whatever  language  a  statute  may 
be  framed,  its  purpose  must  be  determined  by  its  natural  and  reasonable 
effect;  and  these  statutes  are  to  be  judged  by  the  extent  of  the  powers 
which  they  confer,  and  treated  as  police  regulations  only  to  the  extent 
to  which  their  operation  can  be  justified  by  the  police  power  of  the  state. 
Undoubtedly,  in  carrying  them  into  effect,  the  complainant  will  be  sub- 
jected to  great  expense,  the  temporary  interruption  of  its  business,  and 
possibly  to  permanent  inconvenience  and  loss  in  conducting  its  business. 
But,  after  all,  the  question  is  merely  one  of  the  reasonableness  of  the 
regulation,  and  whether  the  losses  and  inconveniences  to  which  the  com- 
plainant may  be  subjected  are  not  such  as  may  justly  be  exacted  of  every 
citizen  or  property  owner  for  the  common  good.  It  is  a  settled  princi- 
ple, "growing  out  of  the  nature  of  well-ordered  society,  that  every  holder 
of  property,  however  absolute  and  unqualified  may  be  his  title,  holds  it 
under  the  implied  liability  that  his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the  rights  of  the  community."  Com.  v.  Alger^ 
7  Cush.  63.  This  liability  is  quite  irrespective  of  the  source  or  charac- 
ter of  his  title.  Thus  the  owner  of  a  patent  for  an  invention — ^property 
which  is  created  and  only  exists  by  force  of  the  statutes  of  the  United 
Stat.es — can  only  enjoy  his  property  "subject  to  the  complete  and  salu- 
tary power — with  which  the  states  have  never  parted — of  so  defining  and 
regulating  the  sale  and  use  of  property  within  their  respective  limits  as 
to  afford  protection  to  the  many  against  the  injurious  conduct  of  the 
few."  Patterson  v.  Kentucky^  97  U.  S.  501.  The  subordination  of  the 
property  rights  of  the  owner  to  the  just  exercise  of  the  police  power  of 
the  state  is  as  complete  as  it  is  to  the  taxing  power  of  the  state,  which 
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requires  him  to  contribute  his  proportion  of  the  burden  of  taxation. 
Indeed,  the  two  powers  of  regulation  are  co-ordinate  and  co-extensive, 
and  the  limitations  upon  one  may  well  be  ascertained  by  the  limitations 
upon  the  other.  As  is  said  by  the  court  in  Kidd  v.  Pearson^  128  U.  S. 
1,  9  Sup.  Ct.  Rep.  6: 

"The  police  power  of  a  state  is  as  broad  and  plenary  as  its  taxing  power; 
and  propei-ty  within  the  state  is  subject  to  the  operations  of  the  former  so 
long  as  it  is  withia  the  regulating  restrictions  of  the  latter.  '* 

And  in  a  very  recent  adjudication  it  has  been  stated  that  the  property 
within  the  state  of  a  tel^raph  company,  privileged  under  the  law  of 
congress  to  maintain  and  operate  its  lines  over  the  post-roads  of  the 
United  States,  is  subject  to  the  exercise  of  these  two  powers.  In  Tele- 
graph Co,  V.  Masaachusetts,  125  U.  S.  548,  8  Sup.  Gt.  Rep.  961,  the 
court  say: 

''It  never  could  have  been  intended  by  the  congress  of  the  United  States, 
in  conferring  upon  a  corporation  of  one  state  the  authority  to  enter  the  terri- 
tory of  any  other  state  and  erect  its  poles  and  lines  therein,  to  establish  the 
proposition  that  such  a  company  owed  no  obedience  to  the  laws  of  the  state 
to  which  it  thus  entered,  and  was  under  no  obligation  to  pay  its  fair  propor- 
tion of  the  taxes  necessary  to  its  support." 

It  is  not  apparent  how  the  regulation  proposed  impairs  in  any  j^st 
sense  the  privilege  granted  to  the  complainant  by  the  law  of  congress. 
The  privilege  to  maintain  telegraph  wires  "over  and  along"  post-roads  is 
not  to  be  construed  so  literally  as  to  exclude  regulations  by  the  state 
respecting  location  and  mode  of  construction  and  maintenance,  which 
.the  public  interests  demand;  but  is  to  be  construed  so  as  to  give  effect  to 
the  meaning  of  congress,  which  was  to  grant  an  easement  that  would 
afford  telegraph  companies  all  necessary  facilities,  and  which  to  that  ex- 
.tent  should  be  beyond  the  reach  of  hostile  legislation  by  the  states. 
Thus  interpreted,  the  grant  is  no  more  invaded  when  the  regulation  re- 
quires the  wires  to  be  placed  in  conduits  under  ground  than  it  would  be 
if  they  were  required  to  be  placed  in  conduits  along  the  surface  of  the 
streets;  and  when  this  becomes  necessary  for  the  comfort  and  safety  of 
the  community  such  a  r^ulation  is  as  legitimate  as  one  would  be  pre- 
scribing that  the  poles  should  be  of  a  uniform  or  designated  height,  or 
should  be  located  at  given  distances  apart,  or  at  designated  places  along 
the  streets.  Regulations  of  an  analogous  character,  and  entailing  nearly 
as  onerous  and  expensive  burdens  upon  the  property  owner,  are  those  by 
which  railroad  companies  have  been  compelled  to  maintain  fences  and 
cattle-guards;  and  in  the  instances  where  the  competency  of  such  regula- 
tions has  been  considered  by  the  supreme  court  it  seems  never  to  have 
been  suggested  that  they  were  an  unreasonable  interference  with  the  post- 
roads  of  the  United  States,  or  the  agencies  of  the  federal  government,  or 
with  the  power  of  congress  to  regulate  commerce.  Railway  Co,  v.  Humes, 
115  U.  S.  512,  6  Sup.  Ct.  Rep.  110;  RaHroad  Co,  v.  Beckwith,  9  Sup. 
Ct.  Rep.  207.  The  legislation  in  question  does  not  contemplate  any 
regulation  which  is  not  practically  feasible;  but  what  is  prescribed,  if 
judiciously  enforced,  can  be  complied  with  by  the  companies  operating 
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electric  wires  without  serious  detriment  to  their  instrumentalities.  The 
expense,  and  the  temporary  or  occasional  interruptions  and  inconven- 
iences which  are  incident  to  the  scheme  proposed,  constitute  the  extent 
of  their  sacrifice  for  the  general  comfort  and  convenience.  Such  legisla- 
tion does  not  infringe  upon  the  power  of  congress  to  regulate  commerce, 
or  upon  the  exemption  of  the  agencies  of  the  general  government  from 
state  control. 

The  reports  of  the  decisions  of  the  supreme  court  abound  with  cases 
illustrating  the  rule  that  all  local  arrangements  and  regulations  respect- 
ing highways,  railroads,  bridges,  canals,  ferries,  and  wharves  within  he 
state,  their  location,  supervision,  and  details  of  management,  though 
materially  affecting  commerce,  both  internal  and  external,  and  thereby 
incidentally  operating  measurably  upon  the  transaction  of  interstate 
commerce,  are  within  the  power  and  jurisdiction  of  the  several  states. 
When  the  r^ulations  do  not  act  upon  the  commerce  through  the  local 
instruments  to  be  employed  after  coming  within  the  state,  but  directly 
upon  business  as  it  comes  into  the  state  from  without,  or  goes  out  from 
within,  they  are  nugatory;  otherwise  they  are  valid.  The  most  frequent 
illustrations  are  found  in  the  exercise  of  the  taxing  power  of  the  state; 
and  the  distinction  has  always  been  observed,  though  in  many  cases  the 
lifte  has  seemed  obscure,  between  taxation  or  regulation  of  commerce  it- 
self, and  of  subjects  which  are  merely  auxiliary.  So  with  respect  to 
state  legislation  which  touches  the  instrumentalities  of  federal  agencies. 
These  agencies  are  exempt  from  state  control  by  police  regulation,  or  by 
the  exercise  of  the  taxing  power,  so  far  only  as  that  legislation  may  in- 
terfere with  or  impair  their  efficiency  in  performing  the  functions  by 
which  they  are  designed  to  serve  the  government,  Barik  v.  Cbm.,  9 
Wall.  353;  Railroad  Co.  v.  Peniston,  18  Wall.  5. 

What  has  thus  been  said  of  these  statutes  has  been  confined  to  their 
effect  as  authorizing  the  municipal  authorities  to  compel  complainant  to 
remove  its  poles  and  wires  from  the  streets  to  the  subways.  There  is 
serious  doubt  whether  the  powers  conferred  by  these  statutes  are  not  nu- 
gatory to  the  extent  that  they  permit  the  complainant  to  be  deprived  of 
its  right  to  maintain  and  operate  its  wires  upon  the  structures  of  the 
elevated  railway.  That  railway  is  an  independent  post-road  of  the 
United  States,  in  legal  contemplation,  carved  out  of  the  streets  upon  which 
its  structures  are  erected;  and  state  legislation,  under  whatever  power  it 
may  be  classified,  is  impotent  to  destroy  the  privilege  given  by  the  act 
of  congress.  The  power  to  remove  the  wires  altogether  from  these  struct- 
ures, and  to  refuse  to  permit  them  to  be  kept  there  under  any  circum- 
stances, is  not  regulation,  but  is  equivalent  to  a  complete  denial  of  the 
privilege.  Such  a  power  would  seem  to  be  as  obnoxious  to  the  federal 
privilege  as  that  which  was  attempted  to  be  exercised  by  the  state  of 
Florida  in  the  statute  considered  by  the  supreme  court  in  the  Case  of 
Tdegraph  Cb.,  96  U.  S.  1.  The  effect  of  that  statute  was  to  preclude  a 
telegraph  company  from  constructing  and  operating  its  lines  along  the 
railroad  of  the  Alabama  &  Florida  Railroad  Company,  and  to  that  ex- 
tent the  courts  held  it  to  be  inoperative.     Whether  this  conclusion  is 
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sound  or  not,  inasmuch  as  the  maintenance  of  the  wires  of  the  com- 
plainant upon  the  structures  of  the  railway  company  is  not  at  present 
attended  with  any  public  inconvenience,  and  the  question  is  one  of  suf- 
ficient novelty  and  importance  to  be  considered  by  the  court  of  last  re- 
sort, any  doubt  should  be  resolved  in  favor  of  the  complainant,  for  the 
purpose  of  its  temporary  protection. 

It  is  alleged  by  the  complainant  that  in  proceeding  to  enforce  these 
statutes  the  defendants  are  attempting  to  compel  it  to  place  its  wires  in 
Some  of  the  subways  of  the  subway  company  which  are  insufficient  and 
defective  to  a  degree  that  will  seriously  affect  the  workings  of  its  wires. 
It  is  needless  to  say  that  the  defendants  deny  this  averment.  However 
the  fact  may  be,  the  defendants  are  not  acting  rnala  fide^  and  as  they 
are  exercising  discretionary  powers  as  public  officers,  which  are  lawful 
within  the  scope  of  their  authority,  the  exercise  of  that  discretion  in 
good  faith  will  not  be  reviewed  by  a  court  of  equity,  and  their  determi- 
nation is  conclusive.  The  well-setiled  doctrine  concerning  the  exercise 
of  duties  by  public  officers  is  that,  so  long  as  they  confine  themselves  to 
such  as  are  confided  to  them  by  law,  the  court  will  not  interfere  to  see 
whether  they  are  acting  wisely  or  judiciously.  Qainea  v.  Thompson^  7 
Wall.  347;  PhUips  v.  Wickham,  1  Paige,  590;  High,  Inj.  §  1240;  2  Story, 
Eq.  Jur.  (13th  Ed.)  §  955.  An  order  vnll  be  entered  denying  an  in- 
junction, and  vacating  the  stay  heretofore  granted  as  respects  the  re- 
moval of  the  complainant's  poles  and  wires  from  the  streets,  and  grant- 
ing an  injunction  against  any  interference  by  the  defendants  with  the 
complainant's  use  of  the  structures  of  the  Manhattan  Bailroad  Company 
for  operating  and  maintaining  its  lines. 


Central  Trtbt  Oo.  or  New  York  et  al.  v.  Wabash,  St.  L.  A  P.  Rt. 
Co.  d  oZ.y  (Cincinnati,  I.,  St.  L.  &  C.  By.  Co.,  Intervener.) 

{CireuU  Court,  E,  2>.  MUsauH,  E.  D.    May  1, 1889.) 

1.  Ck>NTRAOTft— Mutual  Asbbnt. 

Intervenor's  freight  agent  at  Cincinnati  telegraphed  to  the  receiverB'  freight 
agent  at  Springfield,  111. :  '*Am  asked  to  name  rate  on  coal  for  Gas  Co.,  Cin't 
to  Springfield*  111.  Can  I  make  necessary  rate,  divided  on  agreed  per  cents., 
via  Lafayette?"  The  receivers*  agent  answered,  **  You  are  at  liberty  to  make 
necessary  rate  on  coke  to  Springfield  Qas  Co.  and  prorate  on  agreed  per 
cents,  via  Lafavette,  Ind."  Intervenor's  agent,  on  receipt  of  this,  replied: 
"See  my  wire  29th  regarding  rate  on  coal  for  Gas  Co.,  Springfield.  Answer.  * 
This  was  responded  to  by  a  second  telegram  saying:  "You  are  at  liberty  to 
make  necessary  rate  on  coal  for  Springfield  Gas  Co., "etc.  Held,  that  the 
receivers couldnot repudiate  the  transaction  on  the  ground  that  permission 
was  given  to  make  a  rate  only  on  coke,  and  not  on  coal. 

2.  Samb— Construction— -SuBROUKDiKG  Circukstancbs. 

The  receivers'  freight  agent  had  lived  in  Springfield,  where  the  gas  companv 
referred  to  in  the  telegrams  was  located,  for  a  number  of  years;  and  he  ad- 
mitted that  if  he  had  understood  the  telegrams  to  refer  to  coal,  he  would  have 
taken  them  to  mean  a  season's  supply  of  coal  for  the  gas  company.    Held, 
v.38F.no.7— 86 
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that  the  defense  could  not  be  made  that  the  contract  evidenced  by  the  tele- 
grams was  for  an  indefinite  quantity  of  coal,  and  did  not  authorize  the  inter- 
yenor  to  make  a  contract  for  transportation  of  5,000  tons  of  coal  for  the  gag 
company,  to  be  delivered  during  the  year. 
8.  Same— Disputing  Contract  after  Partial  Performance. 

The  receivers  having  been  notified  of  the  contract  made  by  the  intervener 
with  the  shipper  on  the  strength  of  the  telegrams,  and  having  complied  there- 
with until  it  was  half  executed,  it  is  too  late  to  object  that  the  telegrams  did 
not  authorize  a  contract  for  shipment  of  so  large  a  quantity. 

,     On  Exceptions  by  Intervener  to  Master's  Report. 

This  was  a  proceeding  by  the  intervenor  to  compel  the  receivers  of  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company  to  refund  freight  over- 
charges on  5,000  tons  of  coal  transported  over  inter venor's  line  from  Cin- 
cinnati to  Lafayette,  Ind.,  and  thence  over  the  road  in  charge  of  the  re- 
ceivers to  Springfield,  111.  In  January,  1885,  the  following  tel^rams 
were  interchanged  between  the  intervenor 's  general  freiglit  agent  and  the 
receivers'  division  freight  agent,  stationed  at  Springfield,  lU. : 

*•  January  29th,  1885. 
**ff.  Z>.  Gould,  WdbcLsh  Ry,,  Springfield:    Am  asked  to  name  rateoD  coal 
for  Gas  Go.  Cin't  to  Springfield,  111.    Can  I  make  necessary  rate,  divided  oq 
agreed  per  cents. »  via  Lafayette?  H.  J.  Pagb," 

-January  30th,  1885. 
**ff.  J.  Page,  Cincinnati,  Ohio:    You  are  at  liberty  to  make  necessary 
rate  on  coke  to  Springfield  Gas  Co.*  and  prorate  on  agreed  per  cents.,  via 
Lafayette,  Ind.  H.  D.  Gould,  Sem." 

"January  Slat,  1885. 
**!£.  D.  Gould,  Springfield:    See  my  wire  29th  regarding  rate  on  coal  for 
Gas  Co.,  Springfield.    Answer.  H.  J.  Page." 

-January  Slat,  1885. 
**ir.  J,  Page,  Cin,,  0. :    You  are  at  liberty  to  make  necessary  rate  on  coal 
for  Springfield  Gas  Company,  and  prorate  on  agreed  per  cent.,  via  Lafayette. 
Second  Answer.  "H.  D.  Gould,  D.  F.  Agent. 

**Byan.'* 

At  the  time  the  telegrams  were  sent,  by  an  agreement  then  in  force  be- 
tween the  intervenor  and  the  receivers,  the  through  rate  on  property 
transported  from  Cincinnati  to  Springfield  was  divided  in  the  proportion 
of  .5299  per  cent,  to  the  intervenor  and  .4701  per  cent,  to  the  receivers. 
Acting  on  the  telegram  of  date  January  31,  1885,  intervener's  general 
freight  agent  in  April,  1885,  entered. into  a  contract  with  the  Marmet 
Coal  Company  to  transport  5,000  tons  of  coal  from  Cincinnati  to  Spring- 
field for  delivery  to  the  Springfield  Gas  Company  at  the  rate  of  $1.25 
per  ton.  Prior  thereto,  and  after  telegraphic  correspondence  aforesaid, 
intervenor's  freight  agent  had  named  a  rate  of  $1.25  per  ton  to  the  Mar- 
met  Coal  Company,  and  on  the  faith  thereof  the  Marmet  Coal  Company 
had  made  proposals  to  supply  the  Springfield  Gas  Company  with  5,000 
tons  of  coal  delivered  free  on  board  cars  at  Springfield,  111.,  which  pro- 
posals had  been  accepted.  The  receivers'  general  freight  agent  complied 
with  the  contract  made  by  intervenor's  general  freight  agent  untU  65 
car-loads  of  coal  had  been  shipped  and  freight  collected.     He  tbereafler 
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refused  to  comply  with  the  agreement,  and  collected  freight  at  the  rate 
of  $2,80  per  ton.     Intervener,  having  refunded  to  the  Marmet  Coal  Com- 
pany the  overcharges  so  made,  filed  its  intervening  petition  to  recover 
from  the  receivers  their  proportion  of  the  sum  so  refunded. 
.    John  (7.  Orrichy  for  intervener. 
JT.  S.  Priest  and  George  S.  Grover^  for  receivers. 

Thayer,  J.  i  have  examined  all  of  the  testimony  in  this  case,  and 
am  unable  to  concur  in  the  conclusion  announced  by  the  master  in  his 
report.  I  think  the  testimony  shows  an  agreement  on  the  part  of  the 
receivers  to  allow  the  intervener  to  make  such  through  rate  on  coal 
shipped  to  the  Springfield  Gas  Company,  from  Cincinnati,  Ohio,  as  in- 
tervener might  deem  proper,  and  to  divide  the  through  rate  in  certain 
proportions  theretofore  agreed  upon, — that  is  to  say,  the  receivers  to  have 
.4701  per  cent,  and  the  intervener  .5299  per  cent.  The  master  seems 
to  have  regarded  the  telegrams  mentioned,  as  though  sent  by  Mr.  Gould, 
or  by  his  authority,  and  in  that  I  think  he  was  right.  The  answer  to  the 
intervening  petition  did  not  deny  that  the  telegrams  passed  between  Mr. 
Gould  and  Mr.  Page.  It  averred  simply  that  the  messages  all  related 
to  the  transportation  of  coke.  By  this  I  understand  the  pleader  to 
mean,  simply,  that  the  word  "coal"  should  be  read  "coke"  wherever  it 
appears  in  the  messages;  not  that  the  parties  who  indited  the  messages 
in  the  name  of  Mr.  Gould  had  no  authority  to  send  them,  or  to  reply 
to  Mr.  Page's  inquiries.  The  master  apparently  took  the  same  view. 
He  concludes,  however,  that  as  Gould  meant  "coke"  when  he  said  "coal" 
in  the  telegram  of  January  31, 1885,  whereas  Page  had  asked  him  about 
"coal,"  that  there  was  no  such  conseneua  or  meeting  of  minds  as  will  make 
a  contract.  This  conclusion  I  am  forced  to  regard  as  erroneous.  There 
must  be  a  meeting  of  minds  to  make  a  valid  agreement.  But  where 
prepositions  are  made  and  accepted  in  writing,  and  the  language  used 
is  not  ambiguous,  parties  cannot  be  permitted  to  say  that  they  meant 
something  entirely  different  from  what  the  language  imports.  Mr.  Page 
first  inquired  about  "coal."  In  response  Gx)uld  gave  him  permission  to 
name  a  rate  on  "coke."  Page  then  requested  him  to  see  his  telegram 
concerning  "coal,"  and  Mr.  Gould,  after  his  attention  had  thus  been 
explicitly  called  to  the  message  of  January  29, 1885,  which  read  "coal," 
gave  him  authority  to  fix  a  rate  on  coal.  I  do  net  see  upon  what  prin- 
ciple the  receivers  can  be  allowed  to  say  that  their  agent  meant  "coke," 
but  inadvertently  used  the  word  "coal,"  and  hence  that  there  was  no  con- 
tract. That  view  of  the  law  would  permit  any  agreement  in  writing  to 
be  upset  by  oral  testimony.  If  the  language  had  been  fairly  susceptible 
of  two  meanings,  so  as  to  lay  the  case  open  to  oral  explanation  of  whatwas 
intended,  and  it  appeared  that  the  contracting  parties  had  in  mind  a  dif- 
ferent subject-matter,  it  might  well  be  said  that  there  was  no  meeting  of 
minds,  and  hence  no  contract.  But  that  was  not  the  case.  Authority 
to  name  a  rate  on  coal  was  asked,  and  such  authority  was  given.  A 
merchant  asked  to  name  a  price  on  sugar,  who  should  comply  by  nam- 
ing a  price  on  the  article  mentioned,  might  as  well  defend  bysaying  that 
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there  was  no  consensus  because  he  meant  ''salt"  when  he  said  ''sugar."  It 
appears  to  me  that  a  defense  of  that  character  ought  not  to  be  allowed. 
I  think  that  the  master  made  a  wrong  application  of  the  doctrine  in- 
voked. 

It  is  contended  by  the  receivers'  counsel  that,  even  if  the  telegrams 
constituted  a  contract,  it  was  indefinite  as  to  the  amount  of  coal  to  be 
shipped,  and  as  to  the  time  during  which  shipments  were  to  be  made, 
and  that  it  did  not  authorize  the  intervenor  to  make  a  contract  for  the 
transportation  of  5,000  tons  of  coal  to  be  'carried  during  the  year.  I 
cannot  concur  in  that  view  of  the  case.  The  telegrams  must  be  read  in 
the  light  of  all  the  surrounding  circumstances.  The  parties  between 
whom  the  telegrams  passed  were  freight  agents  of  two  connecting  rail- 
roads that  together  formed  a  continuous  line  between  Cincinnati,  Ohio, 
and  Springfield,  111.  These  roads  appear  to  have  interchanged  freight 
in  considerable  quantities,  and  to  have  had  intimate  running  relations. 
The  percentage  that  each  should  receive  of  the  through  rate  from  Cin- 
cinnati to  Springfield,  and  vice  versa^  had  already  been  settled  by  an 
agreement  theretofore  made.  Intervenor  was  asked  to  name  a  special 
rate  on  coal  in  view  of  a  proposal  about  to  be  made  by  one  of  its  cus- 
tomers to  supply  coal  to  the  Springfield  Gas  Company.  The  tel^rams 
addressed  to  Gould  advised  him  that  a  rate  had  been  asked  on  coal  to 
be  shipped  to  the  Springfield  Gas  Company.  Mr.  Gould  had  been  sta- 
tioned at  Springfield  as  division  freight  agent  for  a  long  time  prior  thereto, 
and  probably  knew  about  what  quantity  of  coal  that  company  bought, 
and  how  it  was  moved.  He  was  advised,  therefore,  of  the  commodity 
to  be  shipped,  and  the  name  of  the  consignee,  and  in  all  liuman  probar 
bility  had  an  approximately  correct  idea  of  the  amount  of  coal  to  be 
carried,  and  the  period  during  which  shipments  would  continue.  Mr. 
Gould  himself  says  that  if  he  had  understood  the  telegram  to  relate  to 
coal,  he  should  have  understood  it  to  relate  to  a  season's  supply  of  coal 
for  the  gas  company.  Read  in  the  light  of  these  circumstances,  aiid  the 
relations  existing  between  the  parties,  the  telegrams,  in  my  opinion,  . 
fully  authorized  the  contract  made  by  the  intervenor  with  the  Marmet 
Coal  Company. 

But,  even  if  the  contract  made  by  the  intervenor  was  in  excess  of  the 
authority  conferred  by  the  receivers  through  their  agent,  Mr.  Gould,  the 
fact  nevertheless  remains  that,  after  being  advised  of  the  contract  with 
the  Marmet  Company,  and  that  intervenor  would  hold  them  to  the 
agreement  made  by  Gould,  the  receivers  nevertheless  complied  with  the 
contract  until  it  was  half  executed,  that  is,  until  August  or  September, 
1885.  It  was  certainly  too  late  to  ignore  the  contract  after  such  a  long 
period  of  acquiescence.  In  my  opinion,  therefore,  the  receivers  ought 
to  live  up  to  the  bargain  made  by  their  agent,  even  though  it  does  entail 
a  considerable  loss,  and  even  though  Mr.  Gould  acted  under  a  misap- 
prehension when  he  gave  Mr..  Page  permission  to  name  a  rate  on  coal. 
In  view  of  the  authority  given  to  Mr.  Page  early  in  January,  1885,  to 
name  a  rate  on  coke,  it  is  difficult  to  understand  how  Mr.  Gould  came  to 
read  the  telegrams  of  January  29th  and  31st  as  relating  to  coke.     I  have 
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looked  through  the  testimony  carefully,  and  I  cannot  find  the  slightest 
evidence  of  any  bad  faith  on  the  intervenor's  part.  The  exceptions  to 
the  report  will  be  sustained.  The  intervener's  daim  in  the  sum  of 
14,322.23  will  be  allowed,  but,  inasmuch  as  the  master  reports  that  in* 
tervenor  is  indebted  to  the  receivers  in  the  sum  of  $1,419.99,  the  re- 
ceivers will  be  permitted  to  file  a  counter-claim  for  that  sum,  and  it  will 
be  allowed,  and  deducted  from  the  sum  of  $4,322.23,  making  interven- 
or's  net  allowancci  $2,902.24.  A  reference  back  to  the  master  is  unneo- 
easary. 


McNbAL  PzPB  ft  FOXTNDBT  Co.  V.  BULLOCK  d  oL 

(OtreuU  Qtwri,  8.  D.  Alabama.    April  39, 1889.) 

L  Mbchaotob'  Likns— Pbopbrtt  Subjbot  to— City  Water- Works. 

Code  Ala.  1876.  g  8440,  giving  mechaDlcs  or  material-men  doing  work  or 
fnmiBhtnff  material  for  improvements  on  land,  under  contract  with  the  owner, 
etc.  or  with  one  having  such  a  contract  with  the  owner,  a  lien  on  the  land 
and  improvementB,  does  not  entitle  one  furnishing  material  used  hy  contract- 
ors in  constructing  city  water-works  for  a  water  company  to  a  lien  against  the 
pipes,  appliances,  etc.,  of  the  plant,  some  of  which  are  laid  under  the  streets 
OX  the  city,  as  such  a  corporation  is  guoH  nublic,  and,  in  the  absence  of  an 
express  sututory  provision,  property  intenaed  for  public  use  is  not  liable  to 
such  a  lien. 

H  SaIOB— BNVORGBHBKT—OolCFLAnrr. 

A  complaint  seeking  the  enforcement  of  such  an  alleged  lien,  not  averring 
that  the  defendant  water  company  is  the  owner  of  the  land  on  which  the 
works  sought  to  be  subjected  are  situated,  is  insufficient  for  that  reason, 
a  Sams. 

Such  a  complaint  is  also  defeotive  if  it  fails  to  allege  that  at  the  time  plain* 
tiff  gave  the  defendant  water  company  notice  of  its  alleged  lien  the  latter  was 
indebted  to  the  contractor  under  the  contract. 

At  Law.     On  demurrer  to  complaint. 

Samuel  R.  Bullock  &  Ck>.,  contractors,  of  New  York,  with  the  Bien- 
ville Water  Supply  Company,  of  Mobile,  laid  down  in  Mobile  city  and 
county  the  pipes  of  an  extensive  system  of  water-works,  bringing  water 
from  Clear  creek, — 11  miles  distant.  When  completed,  the  pipes  wei*e, 
aa  a  part  of  the  plant,  turned  over  to  the  Bienville  Water  Supply  Com- 
pany of  Mobile.  This  company,  since  the  fiedl  of  1887,  has  been  in  the 
operation  of  this  system,  which  has  become  the  main  source  of  water 
supply  for  the  city  of  Mobile.  The  action  is  brought  by  the  manufact- 
urers of  the  pipe  to  fix  a  lien  thereon  under  the  mechanic's  lien  law  of 
Alabama.  Code  1876,  §  3440,  provides  that  any  person  doing  work  or 
furnishing  material  for  the  improvement  of  or  erection  of  a  building  on 
land  under  a  contract  with  the  owner  or  his  agent,  or  as  a  subcontractor 
under  one  having  such  a  contract,  shall  have  a  lien  on  the  land  and  im- 
provement to  the  amount  of  his  work  done,  etc. 

Clark  &  Clark,  for  plaintiff. 

HdmiiUom  dc  OaUIard  and  Overali  &  Bestor^  for  defendants* 

ToxTLHiN,  J.  It  appears  from  the  declaration  that  the  Bienville  Wa- 
ter Supply  Company  is  a  public  corporation  or  quasi  public  corporation 
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of  such  a  nature,  and  the  property  sought  to  be  condemned  to  the  al- 
leged lien  is  of  such  a  nature,  that  it  should  not  be  subject  to  the  lien 
claimed  by  the  plaintiff  in  his  complaint,  on  grounds  of  public  necessity 
and  convenience.  It  appears  that  some  of  the  pipes  and  connecting  ap- 
pliances which  are  sought  to  be  subjected  in  this  suit  are  laid  along  or 
under  the  public  roads  of  the  county  and  the  public  streets  of  the  city 
of  Mobile,  or  placed  thereon.  In  the  absence  of  an  express  statutory 
provision  authorizing  it,  a  niechanic's  lien  cannot  be  enforced  against 
property  such  as  buildings,  machinery,  etc.,  designed  for  public  use,  and 
which  are  erected  or  placed  upon  land  belonging  to  a  municipal  corpora- 
tion. And  considerations  founded  on  grounds  of  public  policy  forbid 
that  the  law  providing  for  liens  of  mechanics  and  material-men  should 
be  held  to  apply  to  buildings,  machinery,  pipes,  and  the  like,  constitut- 
ing a  part  of  the  water-works  erected  for  the  purpose  of  supplying  water 
to  a  municipal  corporation  and  to  its  citizens,  whether  erected  on  lands 
of  the  municipality  or  not.  See  Phil.  Mech.  Liens,  §  180;  Foster  v.  Fbw- 
ler,  60  Pa.  St.  27;  Leonard  v.  Oity  of  BrooJdyn,  71  N.  Y.  498;  WUkiiiaon 
V.  Hoffman,  25  Fed.  Rep.  175,  and  authorities  cited  in  note  on  page  175. 
I  am  therefore  constrained  to  hold  that  the  provisions  of  the  mechanic's 
lien  law  of  this  state  do  not  apply  in  this  case. 

There  are  various  other  grounds  of  demurrer  to  the  declaration  as- 
signed, and,  among  them,  that  the  complaint  and  summons,  with  the 
indorsements  thereon,  show  that  the  suit  was  not  commenced  within  the 
time  prescribed  by  law  in  such  cases,  and  that  the  lien  claimed  has  been 
lost,  even  if  it  could  otherwise  have  been  maintained.  I  am  inclined  to 
think  that  this  point  should  be  raised  by  plea.  I  therefore  express  no  opin- 
ion on  it  as  now  presented.  There  are  several  other  grounds  of  demurrer 
that  I  consider  well  taken,  viz. ,  that  the  complaint  fails  to  show  that  the 
Bienville  Water  Supply  Company  is  or  was  the  owner  or  proprietor  of 
the  lands  described  therein  against  which  a  lien  is  sought  to  be  enforced, 
or  of  any  lands  in  Mobile  county  on  which  the  buildings  and  improve- 
ments sought  to  be  subjected  to  a  lien  are  situated;  that  it  fails  to  aver 
that  there  is,  or  was  at  the  time  the  plaintiff  gave  notice  to  the  Bienville 
Water  Supply  Company  of  the  said  alleged  lien,  any  unpaid  balance 
due  by  said  Bienville  Water  Supply  Company  to  the  defendant  S.  R. 
BuUock  &  Co.;  and  that  it  seeks  to  fasten  a  lien  on  certain  personal 
property  disconnected  with  any  lands  or  buildings  or  improvements  on 
land.  The  complaint,  however,  could  be  amended  to  meet  these  objec- 
tions, if  an  amendment  would  avail  the  plaintiff  anything.  There  are 
other  grounds  of  demurrer  that  I  do  not  think  are  well  taken;  but  it  is 
unnecessary  for  me  to  notice  them,  particularly  in  view  of  my  ruling  on 
the  demurrers  already  specifically  mentioned.  It  is  considered  by  the 
court  that  the  demurrers  to  the  complaint,  so  far  as  it  claims  a  mechanics' 
or  material-men's  lien  on  the  property  of  the  Bienville  Water  Supply 
Company,  be  and  the  same  are  hereby  sustained.  I  enter  a  judgment 
sustaining  the  demurrers  generally,  inasmuch  as  the  ruling  on  the  ground 
of  demurrer  first  noticed  is  fatal  to  the  plaintiff's  lien  claim  set  up  in  his 
declaration. 
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Lemoine  V.  Dunklin  County. 
(Circuit  Court,  E.  D.  Missouri,  E,  D.   April  27,  1889.) 

1.  Vendor  and  Veitoeb— Rights  and  Remedies— Public  Lands — Limitation 
OF  Actions. 

A  bill  alleged  the  parchase  of  swamp  lands  from  the  defendant  county  SO 
years  before,  the  payment  of  the  price  in  fall,  and  the  issue  of  certificates 
entitling  the  holder  to  a  patent  from  the  governor;  and  further  averred  the 
duty  of  the  governor  to  issue  the  patent  until  a  short  time  afterwards,  when 
power  to  islsue  patents  was  conferred  on  the  county  court;  and  the  bill  asked 
that  the  county  be  decreed  to  convey  the  legal  title,  ffeld,  that  as  the  bill 
disclosed  the  relation  of  trustee  &naeutuique  trust  as  to  the  legal  title,  and 
as  there  were  no  allegation's  concerning  the  possession,  and  it  was  not  shown 
that  the  county  had  done  anything  in  disaffirmance  of  the  trust  until  a  short 
time  before  suit,  nor  that  third  persons  had  acquired  intervening  rights,  the 
court  could  not  declare  on  demurrer  that  complainant  was  barred  by  the  statute 
of  limitations. 

2b  Same — ^Laches. 

Neither  does  the  bill  disclose  such  laches  as  will  bar  the  right  to  relief. 

8.  Same— CJonstructtve  Possession. 

Whatever  constructive  possession  the  county  may  have  bv  reason  of  its 
being  vested  with  legal  title  does  not  bar  complainant's  right.  Actual  ad- 
verse possession  is  necessary  for  that  purpose. 

In  Equity.     On  demurrer  to  amended  bill. 

Suit  by  Louis  R.  Lemoine  against  Dunklin  county. 

Ounningham  &  Elioty  for  complainant. 

Oeorge  If.  Skidds  and  EUneious  Smithy  for  defendant. 

Thayer,  J.  The  case  presented  by  the  bill  is  that  of  a  vendee  of  land 
who  has  paid  the  purchase  money,  seeking  to  have  the  legal  title  di- 
vested out  of  the  vendor  and  vested  in  himsdf.  It  has  long  been  settled 
that  the  relation  of  vendor  and  vendee,  under  such  circumstances,  is  that 
of  trustee  and  cestui  que  trust.  2  Story ,  Eq.  Jur.  §  789.  When  the  purchase 
money  has  been  paid,  the  vendor  becomes  a  mere  trustee  of  the  legal 
title  for  the  purchaser.  1  Perry,  Trusts,  §§  231,  and  122.  Trusts  of  that 
character  undoubtedly  answer  to  the  definition  ordinarily  given  of  an  im- 
plied trust,  being  trusts  that  are  not  expressly  declared,  but  are  inferred 
from  a  given  contract  or  transaction.  The  terms  "express,"  "implied," 
"resulting,"  and  "constructive,"  as  applied  to  trusts,  have  not  always 
been  used  with  technical  accuracy.  In  some  cases  a  trust  has  been 
termed  an  express  trust  that  was  in  reality  an  implied  trust,  and  in- 
stances are  quite  common  where  constructive  trusts  have  been  spoken  of 
as  implied  trusts,  and  vice  versa*  In  reality  resulting  and  constructive 
trusts  are  species  of  implied  trusts.  These  remarks  are  made  because 
great  stress  was  laid  on  the  fact  that  the  trust  described  by  the  bill  is  an 
implied  trust,  and  important  consequences  are  deduced  from  such  class- 
ification. Because  it  is  of  the  nature  of  an  implied  trust,  it  is  contended 
that  the  relief  sought  by  the  bill  was  barred  10  years  after  the  creation 
of  the  trust,  in  analogy  with  the  rule  that  prevails  at  law  in  actions  to 
recover  real  property.     Now,  the  bill  shows  (and  the  case  must  be  dis- 
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posed  of  solely  with  reference  to  its  averments)  that  in  January  and 
April,  1857,  certain  persons  under  whom  complainant  claims  purchased 
of  Dunklin  county  certain  swamp  lands  to  it  belonging,  and  paid  for  the 
same  in  full,  and  received  from  the  county  register  certain  certificates  of 
purchase,  which  on  their  face  purported  to  entitle  the  holder  to  a  patent 
on  presentation  thereof  to  the  governor  of  the  state.  The  bill  avers  that 
it  was  the  duty  of  the  governor  to  issue  patents  for  such  lands  upon  the 
production  of  such  certificates  up  to  June  3,  1857,  when  the  power  to 
issue  such  patents  was  conferred  on  the  county  court,  where  it  has  since 
resided;  that  an  application  for  a  patent  under  the  certificates  was  made 
by  comfdainant  on  July  6, 1886,  and  was  refused.  No  reason  is  assigned 
for  not  making  an  earlier  application  for  a  patent.  The  bill  contains  no 
allegations  touching  the  possession  or  occupancy  of  the  lands  in  the  mean 
time;  nor  does  it  appear  that  the  county  ever  did  any  act  in  disaffirm- 
ance of  the  trust  prior  to  July  6, 1886,  or  that  the  rights  of  third  parties 
have  intervened.  Can  the  court  then  declare  on  demurrer  that  com- 
plainant's right  to  have  the  legal  title  transferred  to  him,  is  barred  either 
by  limitation  or  laches?  The  law  has  been  long  and  well  settled  that 
the  trustee  of  an  express  trust  cannot  invoke  the  statute  of  limitations 
against  the  cestui  que  trusty  until  he  has  done  some  act  in  open  violation 
or  in  disaffirmance  of  the  trust.  Oliver  v.  PiaU^  3  How.  411;  Kane  v. 
Bloodgoodf  7  Johns.  Ch.  90;  Lewis  v.  Hawkins^  23  Wall.  126;  Seymour  y. 
Freer,  8  Wall.  202;  2  Perry,  Trusts,  §  863,  and  cases  cited.  In  Lewis 
V.  Hawkins^  supra^  the  rule  was  applied  to  a  case  arising  between  the 
vendor  and  vendee  of  lands.  The  vendee,  who  had  gone  into  possession 
under  a  contract  to  purchase  and  a  bond  for  a  deed,  and  had  remained 
in  possession  for  a  period  much  longer  than  would  suffice  to  bar  a  suit 
at  law  for  possession,  without  having  paid  any  portion  of  the  purchase 
money  in  the  mean  time,  interposed  a  plea  of  limitation  and  laches  to  a 
suit  brought  to  foreclose  the  lien  for  the  purchase  money.  It  was  held 
that  the  vendee  in  possession  stood  in  the  relation  of  a  trustee  for  the 
vendor  as  to  the  purchase  money,  that  the  vendor  held  the  legal  title  in 
trust  for  the  vendee,  that  the  vendee's  possession  was  not  adverse  to  the 
vendor,  and  that  the  plea  was  of  no  avail.  In  that  case,  it  is  true,  the 
court  said  that  the  bond  for  a  deed  and  notes  for  the  purchase  money 
established  an  express  trust,  but  whether  that  was  or  was  not  a  correct 
classification  of  the  trust  appears  to  me  to  be  unimportant.  The  certifi- 
cates of  purchase  described  in  the  bill  created  a  trust  of  precisely  the 
same  character,  and  quite  as  clearly,  as  the  documents  referred  to  in 
Lewis  V.  Hawkins.  The  case  of  Seymour  v.  Freer,  8  Wall.  202,  is  also  in 
point.  In  that  case  a  trust  arising  by  implication  out  of  a  contract  for 
the  purchase  and  sale  of  lands  was  enforced  against  the  trustee,  or, 
rather,  against  his  heirs,  long  after  the  time  that  a  suit  at  law  to  recover 
the  lands  would  have  been  barred  by  the  statute,  nothing  having  been 
done  in  the  mean  time  by  the  trustee  in  disaffirmance  of  the  trust,  or  to 
render  the  enforcement  of  the  same  harmful  to  third  parties.  The  rule 
applied  in  these  cases  seems  to  be  clearly  applicable  to  the  case  at  bar. 
The  trusts  involved  are  of  the  same  character,  and  the  trust  mentioned 
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in  the  bill  is  as  clearly  established  by  the  certificates  of  purchase  issued 
by  the  county  register  as  the  trusts  involved  in  the  cases  last  cited.  The 
case  of  Ruckman  v.  Coryy  9  Sup.  Ct.  Rep.  816)  is  also  instructive  as 
showing  after  what  lapse  of  time  courts  of  equity  have  decreed  a  transfer 
of  the  legal  title  to  one  who  holds  the  equitable  title  to  lands.  Inasmuch 
as  it  does  not  appear  that  the  defendant  denied  the  trust  prior  to  July  6, 
1886,  or  that  other  rights  have  intervened  since  the  purchase,  and,  inas- 
much as  it  does  appear  from  the  averments  of  the  bill  that  the  defend- 
ant is  a  mere  trustee  of  the  legal  title,  the  purchase  money  having  all 
been  paid,  the  court  does  not  feel  warranted  in  declaring  on  demurrer 
that  complainant  is  barred  of  his  remedy.  Furthermore,  I  do  not  think 
that  the  facts  stated  in  the  bill  raise  the  presumption  that  defendant  has 
been  in  actual  occupation  of  the  lands  since  the  sale.  Constructive  pos- 
session, as  has  been  urged,  does  follow  the  legal  title,  but,  as  was  held 
in  Bollinger  v.  C/unUeau,  20  Mo.  95,  that  is  a  fiction  of  the  law  adopted 
for  the  protection  of  vacant  lands,  and  to  give  the  true  owner  a  right  of 
action  against  trespassers.  Such  constructive  possession  never  operates 
to  extinguish  a  legal  right.  Whatever  constructive  possession  the  de- 
fendant may  have  had  by  reason  of  its  being  vested  as  trustee  with  the 
legal  title  since  the  sale,  will  not  bar  complainant's  right.  Actual  ad- 
verse possession  is  certainly  requisite  for  that  purpose,  and  the  bill  does 
not  raise  the  presumption  of  such  possession  in  the  defendant. 

Various  cases  have  been  cited  by  defendant's  counsel  with  a  view  of 
establishing  that  the  cause  of  action  is  stale,  but  the  court  has  not  been 
able  to  concur  in  that  view.  The  case  of  Spddd  v.  Hmricif  120  U.  S. 
377,  7  Sup.  Ct.  Rep.  610,  is  first  referred  to.  In  that  case  the  court 
found  that  the  trustee  proceeded  against  had  disaffirmed  the  trust  50 
years  before  the  bill  was  filed.  The  bill  showed  that  for  that  period  the 
trustee  had  constantly  avowed  that  he  held  the  trust  property  upon  a 
trust  entirely  different  from  that  which  complainant  sought  to  establish 
and  enforce.  In  other  words,  the  case  was  decided  on  the  theory  that 
the  trust  had  been  disavowed  for  such  a  length  of  time  that  the  com- 
plainant, who  had  knowledge  of  such  disavowal,  was  barred  of  his  right 
by  laches.  In  the  case  of  Mar^  v.  Whitmorey  21  Wall.  182,  an  effort 
was  made  to  establish  a  constructive  trust  in  personalty  nearly  12  years 
after  the  transaction  out  of  which  it  arose.  The  bill  did  not  state  ex- 
actly when  or  how  complainant  became  aware  of  the  transaction  out  of 
which  the  trust  arose,  and  it  was  accordingly  held  to  be  demurrable. 
The  rule  is  well  settled,  of  course,  that  a  person  who  seeks  to  enforce  a 
constructive  trust,  or  obtain  equitable  relief  on  the  ground  of  fraud,  must 
act  diligently  on  discovering  the  fraud,  or  the  transaction  out  of  which 
the  trust  arises,  as  the  trustee  in  such  a  trust  always  holds  adversely  to 
the  beneficiary,  and  the  right  to  pursue  him  may  be  easily  lost  by  laches. 
The  case  of  Brown  v.  Buena  Vista^  95  U.  S.  157,  was  a  bill  filed  to  set 
aside  a  judgment  on  the  ground  of  fraud,  and  the  proceeding  was  held 
to  be  barred  by  laches.  The  case  is  not  important,  except  in  so  far  as  it 
shbws  that  in  such  cases  a  complainant  must  act  with  commendable 
promptness  after  discovering  the  fraud.     In  the  case  of  Hutm  v.  Beale^ 
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17  Wall.  347,  a  bill  was  filed  to  charge  the  estate  of  a  trustee  for  a  breach 
of  trust  committed  37  years  before  the  suit  was  instituted.  The  breach 
of  trust  had  been  known  to  complainant  for  many  years*,  and  it  was  for 
that  reason  held  that  equity  would  not  grant  relief.  Badger  v.  Badger^ 
2  Wall.  92,  was  a  case  in  which  a  bill  was  filed  against  an  administrator 
to  obtain  relief  against  frauds  perpetrated  in  the  course  of  the  adminis- 
tration. It  appeared  that  the  complainant  might  have  discovered  the 
alleged  frauds  at  any  time  within  30  years  before  the  bill  was  filed,  even 
if  he  had  not  had  actual  knowledge  thereof  during  that  period,  and  the 
cause  of  action  was  accordingly  adjudged  to  be  stale.  Godden  v.  Kim- 
mdl^  99  U.  S.  201,  is  of  the  same  general  character  as  the  case  last  men- 
tioned. The  equitable  doctrine  of  laches  which  these  cases  serve  to 
illustrate  does  not,  in  my  opinion,  tnaterially  aid  the  defendant  in  this 
case,  because  it  ought  to  be  applied  in  analogy  with  the  rules  which  pre- 
vail at  law;  and  inasmuch  as  a  trustee  of  a  trust,  such  as  is  involved  in 
the  present  suit,  cannot  invoke  limitations  until  a  suflScient  period  has 
elapsed  after  he  has  openly  disavowed  or  violated  the  trust,  it  sems  rea- 
sonable that  laches  ought  not  to  be  imputed  to  the  cestui  que  trxusty  unless 
there  was  an  open  disavowal  of  the  trust  prior  to  July,  1886,  or  unless 
a  state  of  facts  is  established  which  renders  the  enforcement  of  the  trust 
at  this  time  for  some  reason  inequitable.  The  fact  that  the  legal  title  to 
the  lands  was  in  the  state,  or  at  least  could  only  be  conveyed  by  the  gov- 
ernor when  the  first  certificate  was  issued,  does  not,  in  my  opinion,  alter 
the  case.  From  the  time  it  was  vested  in  the  county,  the  county  clearly 
held  the  title  in  trust  for  the  vendee,  who  had  paid  the  purchase  money. 
For  these  reasons  I  shall  overrule  the  demurrer.  If  there  are  any  rea- 
sons why  the  legal  title  ought  not  to  be  divested  out  of  the  county,  they 
must  be  brought  forward  by  plea  or  answer.  The  court  cannot  say 
merely  on  an  inspection  of  the  bill  that  the  relief  sought  is  barred  by 
laches.  To  warrant  such  a  ruling  the  case  ought  to  be  free  from  doubt, 
as  was  said  in  Putnam  v.  New  Albany^  4  Biss.  365.  The  cotirt  in  the 
present  case  is  not  asked  to  compel  a  trustee  to  render  an  account  of 
transactions  that  occurred  years  ago,  after  witnesses  have  perhaps  died, 
and  vouchers  have  been  lost.  If  the  case  were  of  that  character,  the 
doctrine  of  laches  might  be  invoked  with  greater  reason  on  the  ground 
stated  in  Steams  v.  Page,  1  Story,  204,  and  Hume  v.  Beale  and  Godden 
V.  Kimmeli,  above  referred  to.  No  account  is  sought  or  appears  to  be 
necessary  in  the  present  case.  According  to  the  showing  made  by  the 
bill  the  defendant  is  a  mere  trustee  of  the  legal  title  to  lands,  the  equita- 
ble ownership  of  which  is  in  the  complainant,  and  the  only  relief  sought 
is  that  the  legal  title  may  be  vested  in  the  complainant.  The  trust  is 
clearl}'^  evidenced  by  certificates  of  purchase  granted  by  the  proper  county 
officers,  and  the  equitable  owners  appear  to  have  dealt  with  the  lands  as 
their  own,  by  executing  mortgages  thereon  and  conveyances  thereof, 
which  appear  to  have  been  duly  recorded  in  the  county.  I  am  of  the 
opinion,  therefore,  that  the  defendant  should  be  ruled  to  answer  the  bi^l, 
and  it  will  be  so  ordered. 
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OwEira  V.  Missouri  Pac.  Ry.  Co. 
(Circuit  Court,  E.  D,  Texas,    March  Term,  1889.) 

Bailroad  C0MPANIB&— Accident  to  Pbrson  on  Track— Evidence— View  by 
Jury. 

Plaintijff  was  run  over  or  against  by  defendant's  locomotive  hauling  a  freight 
train,  and  had  his  arm  at  elbow  broken  and  fractured.  Plaintiff  says  he  was 
endeavoring  to  step  off  the  track  bed  when  he  was  struck  by  the  engine.  De- 
fendant contends  that  he  was  drunk,  lying  with  his  head  on  the  rail,  and  his 
arm  near  or  on  the  rail,  and  his  limbs  extending  outwardly  from  the  road-bed. 
The  judge  allowed,  against  defendant's  objection,  the  Jury  to  go  from  the 
court-room  to  make  an  examination  of  a  railway  engine.  Held,  there  was  no 
error  to  vitiate  a  verdict  for  plaintiff.  On  the  evidence  the  findings  of  the 
jury  seem  to  be  correct. 

{Syllabue  by  (he  Court) 

At  Law.     On  motion  for  new  trial. 

Action  by  Patrick  Owens  against  the  Missouri  Pacific  Railway  Com- 
pany. 

Brady  &  Ring^  for  plaintiff. 

Willie  y  MoU  &  BaUenger^  for  defendant. 

BoARMAN,  J.  The  plaintiff  sues  for  damages  because  of  personal  in- 
jury inflicted  on  him  on  being  run  over  or  against  by  defendant's  loco- 
motive hauling  a  freight  train.  The  jury  allowed  him  $4,500.  The 
matter  is  now  on  a  motion  for  a  new  trial.  The  evidence  not  disputed 
shows  that  Owens,  at  the  time  he  was  injured,  worked  in  car-shops  at 
Houston,  and  earned  from  $55  to  $75  per  month  wages;  that  he  is  about 
S3  years  of  age;  that  his  right  arm  and  hand  are  permanently  injured 
and  almost  useless  to  him  for  any  work,  skillful  or  otherwise;  that  he  now 
earns  or  can  earn  much  less  than  formerly;  that  he  lived  in  the  suburbs 
of  Houston,  on  Car  street;  that  defendant's  railway  track  runs  along  this 
street,  north  and  south;  that  the  street  has  no  sidewalk  or  improvements 
for  the  use  of  footmen  or  vehicles;  that  the  railway  track,  being  raised 
above  the^street  level,  is  used,  without  objection,  commonly  by  people 
living  in  said  street  as  a  footway;  that  Owens,  having  been  "down  town" 
in  Houston  until  2  or  3  o'i^lock,  a.  m.,  rode  with  a  companion  in  a  hack 
homeward  to  a  point  at  or  near  the  place  on  defendant's  railway  track 

about yards. south  of  the  point  where  it  is  crossed  by  the  New 

Orleans  Railway  track;  that,  reaching  said  point,  Owens  got  out  of  the 
hack,  and  walked  on  northward  up  defendknt's  track;  that  when  he  had 
gone  about  250  or  300  yards  up  the  track  he  was  run  over  or  against 
by  the  defendant's  locomotive  hauling  a  freight  train,  and  injured  as 
aforesaid;  that  a  little  while  before  he  was  struck  he  heard  a  train  whis- 
tle at  the  said  railway  crossing,  which  he  took  to  be  a  whistle  on  a  train 
running  on  the  New  Orleans  Railway.  The  disputed  matters  relate  to 
the  speed  the  train  was  running  when  Owens  was  struck;  to  the  distance 
the  train  had  run  after  crossing  the  New  Orleans  Railway  track;  to 
whether  or  not  the  engine  b^U  was  ringing  as  the  train  was  running  on 
Car  street,  as  the  company's  rules  and  the  city  ordinance  require  to  be 
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done;  and  upon  the  very  important  question  as  to  whether  Owens  was 
in  fact  walking  along  the  railway  track,  or  lying  down  with  his  head  and 
arm  on  or  near  to  the  rail,  with  his  limbs  extending  outwardly  from  the 
rail.  On  this  last  point,  defendant's  witnesses,  the  engineer  and  fireman, 
then  on  the  locomotive,  say  that  when  they  saw  Owens  first  he  was  lying 
down  in  the  way  just  mentioned;  that  they  saw  him  for  the  first  time 
when  the  engine  was  20  or  30  feet  from  him,  and  they  could  do  nothing 
to  save  him.  The  fireman,  sitting  on  the  left-hand  side  of  the  cab,  said 
he  thought  the  object  which  proved  to  be  Owens  was  a  pile  of  coal  ashes 
lying  on  or  near  the  track.  They  both  say  the  engine  bell  was  ringing, 
as  the  rules  and  ordinances  require;  that  the  train  was  running  about 
four  or  five  miles  an  hour;  that  the  train,  before  going  over  the  New 
Orleans  Railway  crossing,  had  come  to  a  full  stop;  that  Owens  was  hurt 

about yards  firom  said  crossing;  that  Owens  was  knocked  off  by 

the  cow-catcher  pushing  his  head  off  the  rail;  and  that  they  talked  wiUi 
him  and  heard  him  complain  only  of  his  head  being  hurt;  that  he  said 
nothing  about  his  arm  being  injured.  Owens  says  he  was  walking  home- 
ward along  the  track;  that  he  heard  a  locomotive  whistling  at  the  New 
Orleans  Railway  crossing,  and  he  thought  the  whistling  engine  was  on 
that  track;  that  defendant's  engine  bell  was  not  ringing,  and  no  whistle 
was  blown  after  the  engine  passed  over  the  New  Orleans  Railway  cross- 
ing; that  when  he  first  heard  the  noise  of  defendant's  train,  running  rap- 
idly behind  him,  It  was  dose  up  to  him,  and  in  his  effort  to  get  away 
turned  as  quickly  as  he  could,  and  in  trying  to  step  off  the  track  was 
struck  by  the  engine,  or  borne  part  of  it,  and  thrown  off  the  track  to  the 
ground  below  the  surface  of  the  track-bed. 

In  the  nature  of  things,  there  were  or  could  be  but  three  witnesses  who 
can  give  positive  evidence  on  this  disputed  point.  The  weight  of  the 
direct  evidence  seems  to  be  with  the  defendants,  and  would  be  conclu- 
sive against  plaintiff,  but  for  the  several  witnesses  for  plaintiff,  who  re- 
late a  number  of  circumstances  which  corroberate  Owens'  evidence. 
Their  testimony  supports  Owens'  theory  as  to  the  train  running  10  or  12 
miles  an  hour.  They  say  they  heard  no  bell  ringing  on  thfe  engine  at 
the  time  of  the  accident.  The  engineer  and  fireman,  testifying  for  de- 
fendant, said  the  train  always  went  slowly  on  that  street;  that  they  al- 
ways rang  the  bell  and  blew  the  whistle  when  running  along  said  street. 
On  this  point  several  witnesses  living  on  the  street  said  the  trains  often 
went  rapidly  by,  and  failed  to  ring  the  bell  while  running  on  Gar  street. 
In  calling  the  attention  of  the  jury  to  the  issue  of  fact  as  to  whether 
Owens  was  walking  or  lying  down  when  he  was  hurt,  I  said  to  them 
that  the  question  as  to  whether  Owens  was  lying  on  tiie  track,  or  was 
walking  on  it,  would  or  could  be,  in  some  degree  affected  by  the  opin- 
ion they  might  reach  as  to  whether  or  not  he  was  drunk  at  the  time  he 
was  injured;  that  if  he  was  shown  to  be  drunk,  as  was  contended  for  by 
defendant's  counsel,  they  would  more  readily  believe  the  evidence  of  the 
engineer  and  firemen,— one  or  both  of  whom  said  his  breath  smelt  of  liq- 
tior, — who  testified  that  Owens  was  lying  down  when  he  was  run  over; 
that,  on  the  other  hand,  if  the  evidence,  taken  all  together,  showed  that 
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he  was  sober,  the  evidence  of  himself,  to  the  effect  tliat  he  was  not  ly- 
ing down,  but  was  walking  homeward,  would  be  entitled  to  greater 
weight;-  and  the  important  issue  of  fact  as  to  whether  he  was  walking  or 
lying  down  must  be  determined  one  way  or  the  other  by  a  preponder- 
ance of  all  the  evidence  illustrating  it.  The  matter  as  to  whether  Owens 
was  lying  down  or  walking  along  the  track  was  strongly  urged  by  the 
counsel  arguing  the  case  on  either  side.  The  plaintiffs  counsel  con- 
ceded in  his  argument  that  he  had  no  case  if  Owens  was  shown  to  be 
drunk.  The  defendant's  counsel  contended  that  the  facts  and  circum- 
stances showed  that  Owens  was  drunk.  A  number  of  plaintiff's  wit- 
nesses, among  whom  was  the  hack  driver,  the  doctor  who  was  at  once 
called  to  see  Owens,  and  the  occupants  of  the  house  in  which  Owens 
lived,  said  in  positive  testimony  that  Owens  was  sober.  The  defend- 
ant had  no  contradictory  evidence  as  to  Owens  being  drunk  of  a  positive 
kindy  but  relied  on  circumstances  and  on  the  statements  of  the  engineer 
or  conductor,  who  said  his  breath  smelt  of  liquor*  Whatever  may  be 
the  truth  as  to  his  being  drunk  or  sober,  the  evidence,  judicially  consid- 
ered, is  certainly  stronger  in  favor  of  Owens'  own  testimony,  that  he  had 
not  been  drinking,  and  was  not  at  all  drunk  at  the  time  the  injury  was 
inflicted  on  him.  A  number  of  witnesses  testified  that  Owens  was  habit- 
ually a  sober  man,  and  the  doctor  who  saw  him  a  few  minutes  after  the 
injury  occurred  said  he  was  not  at  all  intoxicated;  that  he  smelt  no  liq- 
uor on  his  breath*  The  jury  evidently  did  not  believe  Owens  was  drunk, 
and  agreed  in  believing  plaintiff's  theory  of  the  case  on  all  the  material 
issues.  It  appears,  too,  that  they  thought  he,  while  walking  along  the 
railway  track,  was  not  given  the  benefit  of  such  alarms  or  warnings  from 
the  train  as  he  was  entitled  to  by  the  rules  of  the  company  and  by  the 
city  ordinances.  It  was  not  denied  by  defendant  that  the  railway  track 
^as  used  by  footmen  at  any  time  without  objection. 

This  is  the  second  time  the  jury  have  found  for  plaintiff,  and  I  now 
fully  concur  with  the  jury  in  their  findings,  except  as  to  the  amount  al- 
lowed. 

The  defendant,  in  urging  his  motion  for  a  new  trial,  contends  that  the 
judge  erred  in  allowing  the  jury  to  go  from  the  court-room  to  examine 
a  railway  engine.  Defendant  objected  at  the  time,  and  took  a  bill  to 
the  ruling  of  the  court.  I  do  not  think,  after  examining  authorities, 
the  point  is  well  taken.  I  do  not  know  how  much,  if  anything,  the 
jury  did  learn  or  could  have  learned  by  this  examination  of  a  locomo- 
tive; but  in  reaching  a  verdict  they  had  to  decide  for  themselves  whether 
Owens  was  struck  by  the  engine,  and  how  it  came  in  contact  with 
his  body  or  limbs,  and  whether  he  was  walking  or  lying  down  when  he 
was  struck.  In  their  effort  to  decide  these  important  matters,  no  harm 
could  have  been  done  either  side  by  allowing  them  to  examine  the  con- 
struction of  an  engine  similar  to  the  one  that  ran  over  or  against  the 
plaintiff. 

I  think  plaintiff  is  not  entitled  to  more  than  $2,250|  and  suggest  a 
remiUitur  to  that  sum. 

Motion  for  new  trial  overruled. 
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Imperial  Refining. Co.  v.  Wyman  et  ci. 
(Oircuit  Court,  IT.  D.  Ohio,  E.  D.    April  8,  1889.) 

1.  PLBApmG — Plea  nr  Abatement— Proof  op  Citizenship. 

NotwithstandiDg  the  practice  conformity  act  of  1872  and  the  Judiciary  act 
of  1875,  and  notwithstanding  the  practice  in  Ohio  of  traversing  all  the  aver- 
ments of  the  petition  by  the  general  denial,  it  remains  the  law  that  a  plea  to 
the  jurisdiction  of  the  court  denying  the  averments  of  the  diverse  citizenship, 
must  be,  in  the  federal  courts  of  Ohio,  by  a  special  plea  of  abatement  sep- 
arately pleaded  and  tried.  Anv  other  plea  to  the  merits  is  a  waiver  of  the 
plea  in  abatement;  and  all  evidence  upon  the  subject  of  the  citizenship  is  i^ 
relevant  if  there  be  no  plea  in  abatement  raising  the  question  of  jurisdiction, 
or  some  other  plea  to  which  that  evidence  is  pertinent  and  relevant. 

8.  Same— Jurisdictional  Question— Directing  Issue— Amendment  of  Plead- 
ing. 

If,  however,  in  the  absence  of  a  special  plea  to  the  Jurisdiction,  the  court 
can  see  by  the  proof  that  there  is  a  jurisdictional  question  as  to  the  citizen- 
ship of  the  parties,  it  must,  under  the  fifth  section  of  the  judiciary  act  of  1875. 
direct  an  issue  to  be  made  by  the  pleadings,  try  that  question,  and  dismiss  the 
suit  if  there  be  no  jurisdiction;  and  therefore  an  application  by  the  defendant 
to  amend  his  pleadings  in  order  to  raise  the  question  will  and  must  be  granted, 
even  after  the  trial  has  commenced. 

8.  Same— Traversing  Averment  of  Citizenship  of  Corporation. 

The  proper  form  of  traversing  the  averment  of  the  citizenship  of  a  plaintiff 
corporation,  where  upon  special  facts  it  is  claimed  that  the  law  under  which 
the  association  is  organized  does  not  create  a  corporation,  but  only  a  limited 
partnership  with  a  suable  capacity,  suggested.  Held,  that  it  may  be  done 
by  either  a  general  or  a  special  traverse,  but  the  latter  is  the  better  form. 

4  Limited  Partnerships  —  Capacity  to  Sub  —  Jurisdiction  of  Fedebai. 
Courts— Corporations. 

The  limited  partnerships  of  Pennsylvania  having  a  capacity  to  sue  and  be 
sued  by  the  partnership  name  and  exercising  other  functions  analogous  to 
or  identical  with  those  of  corporations,  are  nevertheless  not  corporations  en- 
titled to  sue  as  artificial  citizens  of  the  states,  within  the  purview  of  the  con- 
stitution and  laws  of  the  United  States  in  that  behalf.  The  federal  courts  will 
not  extend  the  creation  of  such  artificial  citizens  of  the  states  in  order  to  ac- 
quire jurisdiction  over  organizations  that  are  not  corporations,  strictly  bo 
called. 

6.  Same — Suit  as  Corporation— ^Amendment  of  Pleading. 

Where  a  limited  partnership  sued  after  the  manner  and  style  of  a  corpora- 
tion, alleging  itself  to  be  such  under  the  laws  of  another  state,  and  it  was 
ruled  that  it  was  not  entitled  to  that  liberty  or  privilege  in  the  federal  court«, 
it  was  allowed  to  amend  its  pleading,  and  to  sue  as  individuals,  they  being 
citizens  of  other  states  than  that  in  which  the  suit  was  brought,  suing  after 
the  manner  and  style  of  partners  in  the  ordinary  way  of  suits  by  partnerships, 
but  not  in  its  partnership  name  pure  and  simple,  since  that  would  not  disclose 
the  facts  as  to  citizenship,  but  would  be  to  treat  them  as  corporations  are 
treated  in  that  matter  in  its  relation  to  the  Jurisdiction  of  the  federal  coorta. 

At  Law. 

Hertderaon^  Kline  &  ToUes,  for  plaintiff. 

L.  A.  Russell  and  John  W.  Mc  Vicker,  for  defendants. 

Hammond,  J.  The  plaintiff's  declaration  or  petition  avers  that  it  is 
an  incorporation  duly  organized  under  and  by  virtue  of  the  laws  of  the 
state  of  Pennsylvania,  and  that  the  defendants  are  citizens  of  the  state 
of  Ohio.     The  answer  admits  that  the  defendants  are  citizens  of  Ohio, 
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but  otherwise  "  denies  each  and  every  allegation  and  averment  of  the 
said  petition  not  above  specifically  admitted."  It  is  conceded  that  un- 
der the  practice  in  Ohio  this  general  denial  puts  in  issue  the  averments 
of  the  petition  as  to  the  incorporation,  and  under  it  the  defendant  has 
offered  proof,  subject  to  the  exception  of  the  plaintiff,  which  has  been 
reserved,  tending  to  show  that  the  plaintiff  is  not  an  incorporation  at  all 
under  any  law  of  Pennsylvania,  but  only  a  limited  partnership,  which 
is  composed  of  persons  unknown,  who  hold  some  3,000  certificates  of 
shares  of  interest  in  the  capital  of  the  concern;  wherefore  it  is  contended 
that  the  court  has  no  jurisdiction,  it  not  being  shown  that  the  averment 
of  the  plaintiff  in  that  behalf  is  true.  The  plaintiff  was  organized  under 
the  Pennsylvania  acts  of  1874,  entitled,  in  Brightley's  Digest  of  Pur- 
don's  Laws  of  Pennsylvania  for  1873-1878,  p.  1891,  "Limited  Part- 
nerships," which  do  indeed  provide  for  an  apparently  different  charac- 
ter of  organized  associations  than  those  "Corporations"  provided  for  by 
another  chapter  of  the  same  laws  found  under  this  latter  title  in  the  same 
digest  at  page  1839.  Yet  the  plaintiff  claims  that,  whatever  distinc- 
tions there  may  be  between  the  two  classes  of  organizations,  the  laws  un- 
der which  it  is  organized  give  it  a  suable  capacity  and  all  other  essential 
attributes  necessary  to  create  a  "corporation"  to  all  intents  and  purposes 
within  the  purview  of  the  laws  of  the  United  States  regulating  the  jurisdic- 
tion of  its  courts  over  corporations;  and  the  learned  counsel  cite  the  case 
of  Iruurance  Co.  v.  Massachusetts^  10  Wall.  666,  which  was  not,  however, 
one  involving  the  jurisdiction  of  the  federal  courts  in  its  relation  to  corpo- 
rations as  "citizens"  of  the  states,  and  does  not  decide  the  point  sought  to 
be  raised  here,  unless  it  may  be  inferentially;  and  it  will  be  found,  I 
think,  that  it  is  not  safe  always  to  infer  very  much,  however  naturally, 
from  such  decisions  upon  a  question  like  that  suggested  here,  particu- 
larly in  view  of  the  dissenting  opinion  in  that  case.  However,  we  are 
'not  at  this  moment  called  upon  to  decide  that  question,  if  it  shall  arise 
at  all  in  this  case.  The  objection  of  the  plaintiff  to  the  testimony  is 
that  it  is  incompetent  and  irrelevant  to  the  issue  made  by  the  pleadings, 
because,  it  is  urged,  a  general  denial  cannot,  in  the  federal  courts,  raise 
this  jurisdictional  question,  since  a  plea  to  the  merits  waives  the  matter 
of  jurisdiction,  if  proper  averments  appear  of  record  to  confer  it,  which 
can  only  be  challenged  by  a  special  plea  in  that  behalf.  Such  was  un- 
doubtedly the  law  prior  to  the  practice  conformity  act  of  1872,  and  the 
judiciary  act  of  1875,  (Rev.  St.  §  914;  18  St.  472,  §  5,)  and  is  still  the 
law,  notwithstanding  those  acts,  in  my  opinion.  And  there  is  a  good 
reason  for  it,  found  in  the  fact  that  in  a  certain  but  very  particular  and 
somewhat  peculiar  sense  the  federal  courts  are  tribunals  of  limited  juris- 
diction; and  the  rule  that  the  jurisdiction  of  all  courts  of  limited  powers  in 
that  general  sense  which  is  not  at  all  applicable  to  the  federal  courts,  must 
exhibit  itself,  has  been  applied  to  them  nevertheless,  and  their  jurisdiction 
must  appear  upon  the  technical  record.  So  that,  if  we  permit  a  mere  gen- 
eral denial  to  put  in  issue  these  special  averments  of  jurisdiction  along 
with  all  other  averments,  we  should  have  the  jurisdictional  facts  tried  and 
settled  without  any  minute  made  of  that  issue  upon  the  technical  record| 


Digitized  by 


Google 


576  FEDERAL  BEPCBTEB,  vol.  88. 

and  there  would  be  no  showing  whether  the  suit  failed  for  want  of  juris- 
diction in  this  limited  tribunid  or  upon  other  grounds  of  a  more  formi- 
dable effect  when  passed  into  the  general  judgment.  Therefore,  if  for 
no  other  reason,  if  the  state  courts,  which  are  not  troubled  with  this  lim- 
ited quality  in  their  jurisdiction,  have  prescribed  for  them  a  different 
practice  on  this  subject,  the  federal  courts  cannot,  in  the  nature  of  the 
matter,  adopt  that  practice,  and  it  will  be  observed  that  the  act  of  1872 
only  requires  us  to  conform  to  the  state  practice  ''as  near  as  may  be," 
which  saying  was  inserted  in  the  act  for  the  very  purpose  of  not  embar- 
rassing the  courts  of  the  United  States  with  incongruous  rules  of  state 
practice,  such,  as  that  relied  on  here  would  be.  Besides  this,  I  find  the 
decisions  of  the  supreme  court  of  the  United  States  as  uniform  on  this 
point  since  the  practice  conformity  act  of  1872  as  before,  though  I  find 
in  them  no  mention  of  that  act  in  its  relation  to  this  matter.  D^  Wolf  v. 
Babaud,  1  Pet.  476,  498;  Society  v.  PauHd,  4  Pet.  480,  501;  Evans  v. 
Gee,  11  Pet.  80,  83;  StaiOi  v.  Kemochen,  7  How.  198,  216;  Sheppard  v. 
Graves,  14  How.  505,  512;  Jones  v.  League,  18  How.  76,  81;  Dred  Scott 
V.  Sandford,  19  How.  393,  400-403,  458,  472-475,  518,  532,  567-^71, 
— where  this  rule  of  federal  pleading  is  fully  and  thoroughly  discussed 
upon  reason  and  authority;  Spencer  v.  Lapdcy,  20  How.  264;  Bailroad 
Co.  y.  Qudgley,  21  How.  202;  DeSdbry  v.  NicMsan,  3  Wall.  420,  423; 
U.  S.  V.  Insurance  Cos.,  22  Wall.  99,  100;  PvUTmn  v.  Upton,  96  U.  S. 
828,  329;  Express  Co.  v.  RaUroad  Co.,  99  U.  S.  191,  198;  Wimams  v. 
NoUawa,  104  U.  S.  209;  FarmngUm  v.  PiUsbury,  114  U.  S.  138,  143,  5 
Sup.  a.  Rep.  807;  Hartog  v.  Memory,  116  U.  S.  588,  6  Sup.  Ct.  Rep. 
521.  As  to  the  act  of  1875,  §  5,  supra,  one  would  suppose,  after  the  de- 
cisions in  Williams  v.  NoUavxi,  supra,  and  Farmington  v.  PiUsbury,  supra, 
that  this  federal  rule  of  pleading  had  been  designedly  changed,  so  that  the 
court  should ,  as  the  act  seems  to  direct,  dismiss  a  case  whenever  and  how- 
ever the  want  of  jurisdiction  might  appear;  and  the  latter  of  the  above 
cases  specifically  says  that  "the  old  rule  established  by  the  decisions, 
which  required  all  objections  to  the  citizenship  of  the  parties,  unless 
shown  on  the  face  of  the  record,  to  be  taken  by  plea  in  abatement  before 
pleading  to  the  merits,  was  changed,  and  the  courts  were  given  full  author- 
ity to  protect  themselves  against  the  false  pretenses  of  apparent  parties. 
*  *  *  It  was  intended  to  promote  the  ends  of  justice,  and  is  equiva- 
lent to  an  express  enactment  by  congress  that  the  circuit  courts  shall  not 
have  jurisdiction  of  suits  which  do  not  really  and  substantially  involve  a 
dispute  or  controversy,  of  which  they  have  cognizance,  nor  of  suits  in 
which  the  parties  have  been  improperly  or  coUusively  made  or  joined  for 
the  purpose  of  creating  a  case  cognizable  under  the  act."  And  the  other 
case  quite  as  emphatically  declares  that  '4n  extending  a  long  way  the 
jurisdiction  of  the  courts  of  the  United  States,  congress  was  specially 
careful  to  guard  against  the  consequences  of  collusive  transfers  to  make 
parties,  and  imposed  the  duty  on  the  court,  on  its  own  motion,  without 
waiting  for  the  parties,  to  stop  all  further  proceedings,  and  dismiss  the 
suit  the  moment  anything  of  the  kind  appeared." 
Now,  it  will  be  noticed  that  the  fifth  section  of  the  act  of  1876  makes 
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no  distinction  in  this  careful  guardianship  of  the  jurisdiction^  between 
those  suits  which  '^do  not  really  and  substantially  involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  circuit  court''  and 
those  in  which  *'the  parties  to  said  suits  have  been  improperly  or  col- 
lusively  made  or  joined,  either  as  plaintiffs  or  defendants,"  and  com- 
mands the  courts  in  either  class  to  reject  the  jurisdiction  in  precisely  the 
same  terms.  And  so,  on  the  authority  of  the  act  as  interpreted  in  the 
two  cases  just  mentioned,  which  involved  the  turpitude  of  collusive  as- 
signments, the  circuit  court,  in  Hartog  v.  Memory,  23  Fed.  Rep,  835, 
in  a  case  which  involved  no  turpitude,  but  was  a  mistake,  made  ^4n 
good  faith,"  as  to  the  citizenship  of  the  defendant,  very  naturally  sup- 
posed that  the  rule  of  pleading  as  to  the  jurisdiction  had  been  changed 
by  the  act  of  1875,  as  the  supreme  court  had  said  it  was,  and  that 
it  imposed  the  duty  on  the  court,  "without  waiting  for  the  parties," 
and  "on  its  own  motion,"  of  dismissing  the  case  if  the  facts  devel- 
oped a  want  of  jurisdiction,  as  was  directed  in  the  extracts  already 
made  from  the  decisions  of  the  supreme  court,  and  it  so  ruled.  But  it 
seems  that  this  was  error,  and  the  ruling  was  reversed.  Hartog  v. 
Memory^  116  U.  S.  588,  6  Sup.  Ct.  Rep.  521.  From  this  latest  case, 
as  far  as  the  court  is  advised,  and  from  Barry  v.  Edmunds j  116  U. 
S.  550,  6  Sup.  Ct.  Rep.  501,  which  also  considered  and  construed 
this  section  of  the  act  of  1875,  it  now  seems  that  ''the  old  rule  es- 
tablished by  the  decisions"  has  not  been  changed,  but  is  still  estab- 
lished, notwithstanding  the  act;  and  a  new  rule  has  been  super-added, 
which  is  that  the  court  may  of  its  own  motion  institute  an  inquiry, 
"either  by  having  the  proper  issue  joined  and  tried,  or  by  some  other 
appropriate  form  of  proceeding"  as  to  jurisdiction,  and  act  accordingly. 
The  statute  says  that  the  court  shall  dismiss  the  suit  when  it  shall 
appear  to  the  satisfaction  of  the  court  that  the  jurisdiction  does  not 
exist,  and,  of  course,  if  this  be  mandatory,  it  is  the  duty  of  the  court 
always  to  institute  the  inquiry  ^bove  mentioned.  Nevertheless,  by  this 
latest  decision,  it  cannot  do  this  without  directing  a  proper  issue  to  be 
made,  which  is  still  a  plea  in  abatement  to  the  jurisdiction  as  before, 
unless  there  be  some  other  "appropriate  form  of  proceeding"  available; 
and  I  take  it  there  is  none  other  in  actions  at  law.  The  result  is  that 
the  defense  set  up  here  cannot  be  made  under  the  general  issue,  as  it 
may  have  been  done  under  the  state  practice  in  Ohio,  but  should  have 
been  raised  by  a  plea  in  abatement,  either  generally  or  specially  travers- 
ing the  capacity  of  the  plaintiff  to  sue,  as  was  so  learnedly  pointed  out 
by  Mr.  Justice  Curtis  in  the  Dred  Scott  Gase,  supra;  and  it  is  worthy  of 
remark  that  this  case,  in  the  matter  of  pleading,  as  here  considered,  pre- 
sents a  very  striking  analogy  to  that  case  as  analyzed  by  Mr.  Justice 
Cdbtib.  In  that  case  the  question  was  whether  Dred  Scott,  a  natural 
person,  was  a  "citizen,"  he  being  of  African  descent;  and  here  it  is 
whether  the  plaintiff  is  a  corporation,  and  therefore  pro  hoc  a  "citizen," 
it  having  been  organized  as  a  limited  partnership.  If  the  suit  were  in 
the  state  court  of  Ohio,  and  no  question  of  the  jurisdiction  of  a  tri- 
bunal of  limited  powers  were  involved,  but  only  the  simple  question  of 
v.38F.no.7— 37 
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whether  the  plaintiff  be  a  corporation,  that  issue,  as  I  understand  it  to 
be  conceded,  might  be  made  under  the  general  denial,  and  no  special 
plea  of  nul  tid  corporation,  as  it  is  called,  would  be  required.     But  here 
again  these  federal  decisions,  and  many  others  that  might  be  cited,  all 
show  that  the  federal  practice,  like  that  in  many  other  of  the  states  than 
Ohio,  requires  that  special  plea.     If  it  were  not  for  this  fact  it  might  be 
doubtful,  and  it  may  be  that  it  is  doubtful  notwithstanding  that  fact, 
whether  this  case  falls  within  the  rulings  of  Williams  v.  Nottatoa^  mipra^ 
and  Farmington  v.  FiUsburyj  aupra,  in  neither  of  which  was  there  any 
plea  in  abatement  to  the  jurisdiction,  and  yet  the  evidence  that  over- 
threw the  jurisdiction  was  held  pertinent  under  the  issues  that  were 
made  upon  the  merits,  or  within  the  case  of  Hartog  v.  Memory^  supray 
where  the  plea  in  abatement  was  required.     But  my  best  judgment  is 
that  it  falls  within  the  latter  case,  and  must  be  controlled  by  it,  and  that 
the  evidence  which  relates  to  the  incorporation  of  the  plaintiff  should 
be  held  to  be  incompetent  and  irrelevant,  as  the  pleadings  now  stand. 
But  I  am  certainly  of  the  opinion  that  the  court  should  of  its  own  mo- 
tion obey  the  imperative  command  of  the  act  of  1875,  and  perform  the 
duty  imposed  upon  it  by  the  act  and  the  decisions  under  it,  by  direct- 
ing an  issue  to  be  made  to  test  the  question  of  jurisdiction,  and  should, 
for  that  reason,  and  because  the  federal  statute  of  jeofails  is  the  most  lib- 
eral as  to  amendments  of  pleadings  of  all  kinds  and  at  all  stages  of 
the  case,  allow  the  defendants^  application  to  amend  their  pleadings,  and 
it  will  be  granted.     But  here  we  are  again  confronted  with  the  difficulty 
that  these  decisions  establish  beyond  peradventure  that  this  special  plea 
to  the  jurisdiction  cannot  be  jointly  pleaded  with  other  issues  to  the 
merits,  the  latter  overruling  and  waiving  the  former,  and  this  amended 
plea  should  be  therefore  tried  and  disposed  of  separately;  but,  exercis- 
ing tlie  plenary  powers  of  the  court  over  this  subject  under  the  act  of 
1875,  I  think  it  is  competent  for  us  to  avoid  the  abortion  that  must  re- 
sult from  withdrawing  the  pleas  to  thQ  merits  and  discarding  all  the 
proof  that  pertains  to  them,  and  forcing  us  into  two  trials,  by  directing 
this  jury  to  find  a  special  verdict  setting  out  the  facts,  none  of  which  are 
disputed,  relating  to  the  organization  and  alleged  incorporation  of  the 
plaintiff;  and  on  this  special  finding  the  court  can  direct  judgment,  and 
dismiss  the  suit,  if  it  shall  turn  out  that  the  plaintiff  is  not  an  incorpo- 
ration under  the  laws  of  Pennsylvania,  as  it  sets  itself  up  to  be  by  the 
declaration  or  petition;  and  it  will  be  so  ordered.     But  I  suggest  to  coun- 
sel for  the  defendant  that,  while  it  is  true  that  he  may  by  a  general 
traverse,  such  as  he  has  drawn  for  his  amendment,  make  the  issue  of 
the  jurisdiction,  it  would  be  better  to  follow  Mr.  Justice  Curtis'  sugges- 
tion in  the  Dred  Scott  Case,  and  raise  it  by  a  special  traverse  setting  out 
the  facts  in  proof  as  to  the  plaintiffs  organization;  and  a  demurrer  to 
that  would  present  the  precise  question  that  would  be  presented  by  the 
special  findings  of  the  jury.     But  he  can  take  his  choice  of  procedure, 
as  he  is  clearly  entitled  to  plead  in  his  own  way. 

But  now  comes  the  plaintiff  and  asks  to  amend  its  declaration,  if  the 
judgment  of  the  court  upon  the  demurrer  or  upon  the  special  findings 
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shall  be  that  it  is  not  a  corporation  of  Pennsylvania,  and  is  not  entitled 
to  sue  as  ^^a  citizen"  of  that  state,  by  suing  in  the  names  of  the  persons 
who  constitute  the  organization,  some  half  dozen  citizens  of  New  York, 
New  Jersey,  and  Pennsylvania,  as  the  proof  shows  them  to  be,  and  un- 
der the  firm  name  and  style  of  the  oi^anization,  after  the  usual  man- 
ner of  partners  bringing  suits.  Surely  they  would  be  entitled  to  this 
amendment,  and  it  would  rid  us  of  all  further  trouble  as  to  the  jurisdic- 
tion. The  court  is  therefore  willing  to  rule  pro  forma — and  I  say  that 
because,  while  I  believe  it  to  be  the  correct  ruling,  I  have  not  had  time 
OT  opportunity  to  give  that  critical  study  to  the  point  which  its  import- 
ance deserves — that  the  plaintiff,  on  the  facts  shown,  is  not  a  corpo- 
ration of  Pennsylvania,  and  therefore  is  not  entitled  to  sue  as  such  in 
respect  to  the  rule  of  the  federal  courts  governing  their  jurisdiction  of 
controversies  between  citizens  of  different  states.  The  case  of  Inmr- 
ance  Cb.  v.  Masaachusetts^  10  Wall.  566,  does  not  decide  the  point,  as 
already  intimated.  A  joint-stock  company  or  other  organization  similar 
to  partnerships,  whether  limited  or  general,  may  be  for  the  purposes 
of  taxation,  as  in  that  case  declared  to  be,  and  for  the  reasons  therein 
stated,  within  a  legislative  act  taxing  "corporations,"  eo  nomine^  and 
yet  not  within  the  designation  of  the  term  "citizen,"  as  used  in  the  con- 
stitution of  the  United  States  defining  the  limited  judicial  powers  of 
the  federal  government.  Dinamore  v.  Railroad  Oo.y  1  Law  &  Eq.  Rep. 
351;  S.  C.  8  Chi.  Leg.  N.  157.  One  has  only  to  reflect  a  moment 
upon  the  well-known, and  interesting  conflict,  political  and  judicial, 
which  has  raged  over  the  ruling  of  the  supreme  court  that  a  corpora- 
tion may,  by  a  fiction,  be  brought  within  the  designation  of  the  con- 
stitutional term  "citizen  of  a  state,"  to  see  that  the  courts  may  well  halt 
before  extending  any  further,  as  our  constitution  now  stands,  the  busi- 
ness of  creating  artificial  citizens  of  the  states  by  taking  within  the  fic- 
tion already  established  any  other  tlian  legitimate  corporations  dejure, 
and  .thus  acquiring  jurisdiction  over  partnerships  or  associations  that 
are  called  quasi  corporations  and  corporations  de  facto,  merely  to  obtain 
this  jurisdiction;  and  I  cannot,  as  now  advised,  assent  to  the  circuit 
rulings  in  that  direction,  which  have  been  cited  at  the  bar.  Mdliz  v. 
E^yresa  Co.,  1  Flip.  611;  Fargo  v.  Railroad  Cb.,  6  Fed.  Rep.  787.  If 
the  jurisdiction  is  to  be  maintained  it  is  not  by  the  .assimilation  of 
these  nondescript  organizations  into  corporations,  for  the  constitution  does 
not  use  that  term,  but  by  an  expansion  of  the  power  of  the  court  and  the 
selection  of  a  similar  material  out  of  which  to  manufacture  other  artifi- 
cial "citizens"  of  a  similar  or  analogous  character  to  those  already  admit- 
ted to  this  privilege  of  the  constitution.  Or,  to  be  more  precise, — for 
it  is  admitted  on  all  hands  that  this  creation  of  an  artificial  "citizen." 
is  the  product  of  a  somewhat  dubious  process, — we  are  to  extend  the 
absolutely  conclusive  legal  presumption  in  favor  of  corporations  that  all 
the  incorporators  are  citizens  of  the  state  granting  the  charter,  to  organi- 
zations which  have  no  charter,  strictly  speaking,  but  by  authority  of 
statute  exercise  an  analogous  privilege  of  suing  and  being  sued  by  a  com- 
mon name  or  style,  instead  of  in  their  individual  personalities.     That 
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the  same  reason  may  be  given  for  extending  the  presumption  as  is  given 
for  its  original  establishment  there  can  be  no  doubt,  but  whether  its  ex* 
tension  may  not  provide  a  too  easy  method  of  evading  the  constitution 
deserves  careful  consideration  at  our  hands.  By  the  same  reason  we 
might  include  in  the  presumption  associations  of  persons  exercising  the 
pri\dlege  by  a  contract  inter  «eae,  without  authority  of  statute  in  the  prem- 
ises, if  sub  mlentio  the  state  permitted  them  to  do  that  thing,  and  so  on 
ad  infinitum.  The  plea  of  the  defendants  to  the  jurisdiction  will  be,  there- 
fore, sustained  upon  the  findings  of  the  jury  in  that  behalf,  or  upon  a 
demurrer  to  a  plea  setting  up  the  facts  specifically  as  suggested,  which- 
ever is  adopted.  And  counsel  may  make  up  the  record  accordingly. 
But  the  plaintiff's  amendment,  suing  in  the  names  of  the  individuals 
composing  the  limited  partnership,  in  the  firm  name  and  style,  as  part- 
ners ordinarily  sue,  will  then  be  allowed,  but  only  in  that  form;  for  we 
do  not  wish  to  fall  in  with  the  controversy  whether  a  statute  authorizing 
a  partnership  to  sue  by  its  firm  name,  and  not  by  its  individual  mem- 
bers, has  any  extraterritorial  force  through  the  comity  of  states.  This 
mode  of  suing  would  not  disclose  the  facts  as  to  their  citizenship,  and 
would  practically  be  only  to  confer  on  them  the  privil^e  of  a  corpora- 
tion suing  as  citizens  of  another  state  in  the  federal  courts.  The  petition 
being  thus  amended,  the  case  will  proceed  xx^n  the  other  issues  involved 
to  verdict  and  final  judgment 

KoTB.  The  deolaration,  as  amended,  became  that  of  ▲,  B,  O,  eta,  dtlxeiis  of  New 
York,  New  Jersey,  and  Fennsylvania,  respeotlvel/,  **  doing  busineM  onder  the  firm 
name  and  style  of  the  Imperial  ueflning  Company. " 


In  re  Palaoano  d  d. 

((HreuU  Court,  8.  D.  Nmo  T^k.    April  18, 1880.) 

!•  AffbaI/— Review— Dboision  of  Comiussionkb  of  Emigration. 

Decision  of  commissioners  of  emi£jatlon  as  to  indigent  immigrants  not  to 
be  reyersed  by  collector. 
S.  Immigbatiok— Detentioh. 

Removal  from  ship  and  detention  by  commissioners  of  emigration  for  piir* 
poses  of  examination  not  a  landing. 
(Syllabus  by  tJie  CourO 

Habeas  Corpus. 

The  relators  are  immigrants  who  arrived  at  the  port  of  New  York  on 
18th  February,  1889,  on  the  Utopia,  from  Naples,  Italy.  The  com- 
missioners of  emigration,  after  an  examination,  determined  that  they 
were  liable  to  become  a  public  charge,  and  so  reported  to  the  collector 
of  the  port*  For  the  purposes  of  the  examination  the  relators  were  re- 
moved from  the  ship,  and  after  the  ship  started  on  her  return  voyage 
they  were  kept  at  Wards'  island  by  the  commissioners.  The  collector, 
after  the  receipt  of  the  report  of  the  commissioners  of  emigration,  beard 
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other  Evidence  as  to  fhe  relators'  condition,  and  determined  that  they 
were  not  likely  to  become  a  public  charge.     The  relators  sued  out  a  writ 
of  liaheaa  corpus  directed  to  Uie  collector  and  the  commissioners  of  emi- 
gration. 
.  Joseph  /.  Marrin^  Jr.^  for  petitioners. 

Stephen  A.  Walker^  U.  S.  Atty.,  and  Ahram  J.  Ro9e^  Asst.  U.  S.  Atty.i 
for  the  collector. 

Kdly  &  MacBaey  for  the  commissioners  of  emigration. 

Laoombe,  J.,  (praUyj  after  sUxting  the  fads  as  above.)  This  is  the  po- 
sition of  affairs  as  I  understand  it:  These  persons  challenge  their  deten- 
tion. It  appears  as  matter  of  fact  that  they  are  now  actually  restrained 
of  their  liberty  by  the  commissioners  of  emigration.  Upon  inquiry  as 
to  why  this  is,  it  is  shown,  in  the  first  place,  that  the  commissioners  de- 
termined that  they  were  unable  to  take  care  of  themselves,  and  wer^ 
likely  to  become  a  public  burden.  Therefore  they  were,  under  the  lan- 
guage of  the  statute  of  1882,  persons  who  should  not  be  permitted  to 
land.  I  am  inclined  to  follow  the  decision  of  the  supreme  court  of  this 
state  in  People  v.  Huriburt^  67  How.  Pr.  856,  and  to  hold  that  it  was  not 
in  reality  a  landing  when  they  were  removed  from  the  ship  to  a  place 
entirely  in  the  control  of  the  commissioners,  for  th^  express  purpose  of 
making  an  examination  with  r^ard  to  their  condition.  The  commis- 
sioners made  their  examination,  and  sent  their  report  to  the  collector, 
so  that  the  relators  are-  evidently  not  now  held  or  detained  for  the  pur- 
pose of  further  examining  into  their  condition.  Under  what  authority, 
then,  do  the  commissioners  still  hold  them?  I  find  by  the  statute  that 
it  is  made  the  duty  of  the  secretary  of  the  treasury  to  carry  out  the  pro- 
visions of  the  act, — ^to  prevent  the  landing  of,  and  thus  practically  to 
send  back,  all  individuals  who  are  by  these  commissioners  found  to  be 
likely  to  become  a  public  charge.  Of  course,  the  secretary  cannot  do 
that  by  his  own  personal  acts.  He  employs  agents  for  the  purpose. 
It  furiJier  appears  that  he  has  so  employed  agents  in  this  port,  viz., 
these  commissioners;  and  that  they  are  holding  the  women  until  proper 
provision  can  be  made  for  their  return.  It  seems,  therefore,  that  they 
bold  them  under  the  authority  of  the  secretary  of  the  treasury,  conferred 
upon  them  by  subdivision  2  of  the  treasury  order  of  September  1, 1885. 
I  am  satisfied  that  there  is  no  power  in  the  collector  of  the  port  to  re- 
verse the  action  of  the  commissioners  in  determining  the  status  of  these 
persons,  and  think  that  there  is  sufficient  in  subdivision  2  to  warrant 
the  emigrant  commissioners,  as  the  agents  of  the  secretary  of  the  treas- 
ury, in  keeping  these  persons  in  a  suitable  place  until  some  arrangement 
can  be  made  with  the  steam-ship  company  to  conveniently  return  them 
to  the  port  whence  they  came.  If  there  are  peculiar  circumstances,  as 
suggested  on  the  argument,  which*  would  tend  to  modify  the  former  find- 
ing of  the  commissioners  of  emigration,  such  facts  should  be  laid  before 
them.  They  do  not  heoome  functus  officii  by  a  single  decision,  but  may 
review  such  decision  whenever  justice  requires  such  action*  Writ  dw- 
missed. 
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Redway  €t  al  V.  Ohio  Stove  Co. 
(CireuU  Court,  S,  D,  Ohio,  W.  D,    May  4, 1889. 

1.  Patents  fob  Inventions— Design  Patents— Novelty. 

A  design  to  be  patentable  must  be  so  different  from  all  others  existing  be- 
fore it  as  to  appear  to  be  different  to  ordinary  observers,  and  it  is  immaterial 
that  the  amount  of  novelty  is  small. 

8.  Same— Infringement.  ' 

The  test  for  infringement  of  a  design  patent  is  that  the  designs  appear  the 
same  to  ordinary  observers,  and  the  fact  that  there  are  minor  differences  of 
detail  in  the  manner  in  which  the  appearance  is  produced,  noticeable  only  by- 
experts,  does  not  relieve  the  design  from  condemnation  as  an  infringement: 
nor  is  it  material  that  the  alleged  infringer  used  his  own  name  and  the  name 
of  his  own  article  conspicuously  in  connection  with  the  design. 

In  Equity.     Action  for  infringement  of  a  patent. 
WiUiam  JkubheU  Fisher,  for  complainants. 
Bateman  &  Harper,  for  defendant. 

Sage,  J.  This  suit  is  for  infringement  of  design  patent  No.  16,664, 
granted  April  27,  1886,  to  the  complainants  as  assignees  of  John  F. 
Martens,  for  a  design  for  a  cooking-stove.  The  claims  relate  to  the  or- 
namentation of  the  doors  and  other  parts  of  a  stove  with  sprigs,  flowers, 
bud,  leaves,  butterfly,  and  bird,  as  shown  and  described  in  the  letters 
patent;  also  the  configuration  and  ornamentation  of  the  legs,  substan- 
tially as  shown.  The  defenses  relied  upon  are  that  the  designs  claimed 
and  shown  are  not  novel;  that  they  are  not  inventions,  nor  patentable; 
that  Martens  was  not  the  first  producer  or  inventor  thereof;  and  that  the 
defendant  does  not  infringe.  The  ornamentation  of  the  oven  door — 
which  will  serve  as  an  illustration  of  the  ornamentation  of  the  stove,  and 
avoid  the  necessity  of  setting  forth  the  specifications  and  claims  partic- 
ularly— is  by  a  series  of  twigs  or  sprigs,  extending  from  the  lower  rear 
corner  forward  and  upward  across  the  door.  On  the  upper  branch  is  a 
flower  of  rose-like  form.  The  lower  bnmch  passes  forward  somewhat 
under  the  handle  of  the  door,  and  depending  from  it  is  a  bud;  to  the  up- 
per rear  side  of  the  branches  is  a  bird,  and  on  the  lower  branch  a  butter- 
fly; but  the  leading  feature  of  the  ornamentation  is  the  particular  braiach 
with  stems  and  flowers  as  above  described.  The  defendant  has  put  in 
evidence  quite  a  number  of  designs,  all  of  date  prior  to  complainants' 
patent,  and  claimed  to  be  in  anticipation  thereof.  Prominent  among 
these  are  the  "Jewel  Range,"  a  Detroit  stove,  and  the  Vedder  patent,  No. 
609,  granted  November  8,  1853.  In  ornamentation  of  the  oven  door  of 
the  Jewel  range  is  found  a  series  of  twigs  or  sprigs  extending  from  the 
lower  rear  corner  forward  and  upward  across  the  door.  On  the  upper 
branch  is  a  flower  of  rose-like  form,  and  the  lower  twig  or  branch  passes 
forward  somewhat  under  the  handle  of  the  door.  In  a  word,  the  descrip- 
tion above  of  the  ornamentation  of  the  complainants'  stove — which  is 
taken  in  the  main  from  the  specification  of  the  patent — would  answer  in 
the  particulars  above  for  a  description  of  the  ornamentation  of  the  Jewel 
range.     In  addition  to  the  points  of  resemblance  already  stated|  the 
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ground  of  the  oven-doora  of*  both  stoves  is  pebbled,  both  doors  are  swelled, 
and  both  have  broad,  buffed  edges  all  around,  except  on  the  rear.  But 
when  the  doors  themselves  are  placed  side  by  sitie,  as  was  done  upon 
the  hearing,  the  difference  between  them  is  at  once  plainly  apparent, 
even  to  a  casual  observer.  The  same  may  be  said  of  the  Vedder  stove, 
and  of  all  the  other  alleged  anticipating  devices.  Now,  what  is  the 
proper  test  of  the  validity  of  a  design  patent?  The  statute  (section  4929, 
Rev.  St.)  authorizes,  among  other  things,  the  granting  of  a  patent  to  any 
person  who  has  by  his  own  industry,  genius,  efforts,  and  expense  in- 
vented and  produced  any  new  and  original  design  for  an  ornament  to  be 
cast  on  any  article  of  manufacture,  the  same  not  having  been  known  or 
used  by  others  before  his  invention  or  production  thereof,  or  patented  or 
described  in  any  patented  publication.  The  design  must  be  new  and 
original,  and  an  invention.  But  there  need  not  be  a  great  invention. 
That  is  not  essential  to  the  validity  of  any  patent.  The  statute  must 
have  a  construction  reasonable,  and  at  the  same  time  favorable  to  its  ben- 
eficial operation.  As  was  said  by  the  court  in  Smpson  v.  Davis,  12  Fed. 
Rep.  145,  the  result  of  the  industry,  genius,  effort,  and  expense  em- 
ployed must  "be  a  single  ornament  which,  taken  as  a  whole,  can  be  con- 
sidered to  be  the  embodiment  of  a  new  idea  in  ornamentation.  The 
amount  of  the  novelty  may  be  small,  but  the  effect  of  the  ornament  must, 
to  some  extent  at  least,  be  new.  The  ornament  may  in  this  sense  be 
new  and  original,  although  all  the  forms  used  in  its  composition  are  old 
and  well-known  forms  of  ornamentation."  Take,  in  this  connection,  the 
following  extract  from  Ferry  v.  Starrett,  3  Ban.  &  A.  489: 

"In  Gorham  Co.  v.  White,  14  Wall.  511,  it  was  held  that  to  constitute  in- 
fringement of  a  design  patent  the  designs  mast  be  so  similar  as  to  appear  to 
ordinary  observers  to  be  the  same,  and  that  they  need  not  be  so  near  alike  as 
to  appear  to  be  the  same  to  experts.  It  would  seem  to  follow  that,  to  consti- 
tute a  new  design  that  would  be  patentable  as  such,  it  must  be  so  different 
from  all  others  existing  before  as  to  appear  to  be  such  to  the  same  class  of  or- 
dinary observers." 

Applying  the  tests  suggested  by  these  quotations,  it  is  quite  clear  that 
the  design  patented  to  complainants  displays  invention,  and  that  it  is  not 
anticipated  by  any  of  the  designs  produced  upon  the  hearing  by  the  de- 
fendant. It  is  not  a  mere  aggregation  of  parts,  as  claimed  by  the  defend- 
ant, not  only  for  the  reasons  already  suggested,  but  also  because,  as  tes- 
tified for  the  complainants,  it  is  "a  conventional  design."  And  in  this 
very  respect  it  displays  invention.  It  differs  essentially  from  the  earlier 
designs  in  that,  instead  of  being  substantially  copied  from  nature,  it  is 
the  embodiment  of  a  new  and  original  conception;  and  the  fact  that  the 
bird,  the  butterfly,  and  the  bud,  which,  although  parts  of  the  design, 
may  properly  be  regarded  as  accessories,  are  not  new  or  original,  does 
not  sustain  the  claim  that  there  is  a  mere  aggr^ation  of  old  and  well- 
known  parts;  nor  does  it  invalidate  the  patent. 

With  reference  to  the  defense  that  Martens  was  not  the  first  inventor, 
it  is  sufficient  to  say,  without  going  into  details,  that  it  is  not  supported 
by  the  evidence. 
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The  question  of  infriDgement  alone  remains  to  be  considered.  The 
defendant's  design  omits  tlie  bird  and  the  butterfly,  and  in  other  but 
minor  details  is  different  from  the  complainants',  bat  the  general  ap- 
pearance and  effect  of  the  two  are  the  same,  and  bring  the  defend- 
ant's design  clearly  within  the  rule  laid  down  in  Gorham  Co,  v.  WhUe^ 
cited  8upra^  The  supreme  court  say  in  that  case  that  the  acts  of  con- 
gress which  authorize  patents  for  design  contemplate  not  so  much  util- 
ity as  appearance,  and  that ''  the  law  manifestly  contemplates  that  giv- 
ing certain  new  and  original  appearancesto  a  manufactured  article  may 
enhance  its  salable  value,  may  enlarge  the  demand  for  it,  and  may  be 
a  meritorious  service  to  the  public.  *  «  «  Manifestly  the  mode  in 
which  these  appearances  are  produced  has  very  little,  if  anything,  to 
do  with  giving  increased  salableness  to  the  article.  It  is  the  appear- 
ance itself,  therefore,  no  matter  by  what  agency  caused,  that  constitutes 
mainly,  if  not  entirely,  the  contribution  to  the  public  which  the  law 
deems  worthy  of  recompense.  The  appearance  may  be  the  result  of 
peculiarity  of  configuration,  or  of  ornament  alone,  or  of  both  conjointly, 
but,  in  whatever  way  produced,  it  is  the  new  thing  or  product  which 
the  patent  law  r^ards."  Now,  add  to  this  the  further  consideration 
taken  from  the  decision  of  the  court  in  that  case,  that ''  the  purpose  of 
the  law  must  be  effected,  if  possible;  but  plainly  it  cannot  be  if,  while 
the  general  appearance  of  the  design  is  preserved,  minor  differences  of 
detail  in  the  manner  in  which  the  appearance  is  produced,  observable 
by  experts,  but  not  noticed  by  ordinary  observers,  by  those  who  buy 
and  use,  are  sufScient  to  relieve  an  imitating  design  from  condemna- 
tion as  an  infringement,"  and  we  are  forced  to  the  conclusion  that  the 
omissions  and  changes  in  the  design  as  used  by  the  defendant  do  not 
relieve  it  from  liability  as  an  infringer^  nor  does  the  fact  that  it  used 
its  own  name  and  the  name  of  its  own  stove,  conspicuously  displayed, 
in  connection  with  the  design.  The  rule  is  the  same  as  in  trade-mark 
cases,  and  in  Menendezy.  HoU,  128  U.  S.  514,  9  Sup.  Ct.  Rep.  148,  it 
was  held  that  the  addition  of  the  infringer's  name  to  a  trade-mark,  in 
the  place  of  the  owner's,  does  not  render  the  unauthorized  use  of  it 
any  less  an  infringement.  The  decree  will  be  for  the  complainants  upon 
all  the  claims  of  the  patent  excepting  the  second  and  the  seventh,  for 
an  injunction,  and,  under  the  act  of  February  4,  1887,  (24  U.  S.  St 
at  Large,  887,)  for  the  sum  of  $250,  and  for  an  account,  with  costs. 
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Babobnt  ee  al.  v.  Jenkins  et  d. 

(Ofreuit  Court,  JT.  J>.  New  York.    March  21, 1889.) 

Patents  fob  IinrBNTioNs--PATENTABnirrT--ANTiciPATioN--WA8H-BoAiu)  Pfib- 

TECT0B8. 

Letters  patent  No..  228,888,  January  6. 1880,  to  John  M.  Gorham.  describe 
a  protector  for  wash-boards,  which  yields  to  pressure  and  returns  to  its  nor- 
mal position  automatically  when  the  pressure  is  removed;  the  patentee  stat- 
ing tnat  he  is  not  to  be  confined  to  any  particular  form  of  device.  Eeld  not 
anticipated  by  the  protector  of  the  Frlke  patent,  which  has  not  such  yielding 
or  resilient  function. 

In  Equity.     On  motion  for  preliminary  injunction. 

Bill  by  Sargent  and  others  against  Jenkins  and  others,  to  restrain 
the  infringement  of  letters  patent  No.  228,888,  to  John  Gorham,  Janu- 
ary 6,  1880. 

WWiam  C.  Witter  and  £feorge  H.  Ckriatyf  for  complainants* 

E,  N.  LHckerson  and  /•  WcdUr  DougtasSj  for  defendants. 

Wallace,  J.  The  wash-boards  which  the  defendants  are  manufectur- 
ing  embody  the  invention  specified  in  the  first  and  second  claims  of  the 
patent  to  Gorham;  and  the  motion  for  a  preliminary  injunction  should  be 
granted,  unless  there  is  a  serious  question  of  the  novelty  of  the  subject- 
matter  of  those  claims.  The  essential  feature  of  the  wash-board  of  those 
claims  i?  a  protector  (to  shield  the  operator  from  getting  wet)  which 
yields  to  pressure,  and  returns  to  its  normal  position  automatically  when 
the  pressure  is  removed.  In  the  second  claim  the  spring  is  the  device 
which  gives  the  elastic  or  resilient  quality  to  the  protector;  but  the  pat- 
entee states  that  he  is  not  to  be  confined  to  any  specific  form  of  device, 
and  consequently  the  first  claim  should  be  interpreted  broadly  to  include 
any  wash-board  having  a  protector,  whether  with  or  without  a  spring, 
which  is  so  constructed  as  to  bend  or  yield  to  pressure,  and  return  when 
the  pressure  is  removed.  If  the  patent  to  Frike  describes  a  wash-board 
having  a  protector  that  possesses  this  function,  and  yields  to  pressure, 
and  returns  automatically  on  its  pivot  by  gravity,  the  first  claim  is  an- 
ticipated; and,  as  the  substitution  of  the  spring  for  the  weight  would  not 
involve  invention,  the  second  claim  would  also  be  invalid.  The  protector 
of  the  Frike  patent,  however,  is  not  of  that  character.  There  is  no  sug- 
gestion in  the  specification  that  it  is  to  return  to  its  position  by  gravity, 
or  by  any  instrumentality  except  by  the  hand  of  the  operator.  It  is  de- 
signed exclusively  for  a  wash-board  having  a  double  face,  and  is  con- 
structed so  as  to  afford  a  broad  surface  to  support  the  operator  (and  pro- 
tect him  from  getting  wet)  until  he  desires  to  use  the  other  side  of  the 
wash-board,  when,  by  tilting  it  over,  he  can  transfer  it  for  use  upon 
that  side.  It  belongs  to  the  second  cliass  of  protectors  referred  to  in  Gor* 
ham's  patent  as  not  embodying  his  invention.  The  Frike  patent  waa 
before  the  supreme  court  in  the  suit  upon  the  complainants'  patent 
against  Burgess,  (9  Sup.  Ct.  Bep.  220,)  and  is  referred  to  in  the  opin- 
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ion.  In  the  opinion  the  court  say  that  but  for  the  yielding  or  resilient 
function  of  Gorham's  protector  it  would  be  questionable  whether  his 
patent  would  be  valid.  It  is  fairly  to  be  assumed  that  the  supreme  court 
did  not  consider  the  Frike  patent  an  anticipation  of  either  of  the  claims 
of  the  Gorham  patent,  and  that  the  court  were  of  the  opinion  that  the 
patent  to  Gorham  was  a  valid  one.  The  motion  for  an  injunction  is 
granted. 


Singer  Manuf'g  Co.  v.  Wilson  Sewing-Machine  Co.  et  al. 
(Circuit  Court,  If.  B.  lUinoU.    March  18,  1889.) 

L  Patbntb  for  Inventions— Suit  for  Infrinobment— Expiration  of  Pate2^. 
Equity  will  take  cognizance  of  a  suit  commenced  April  Sd  for  the  infringe- 
ment of  a  patent  whicn  will  expire  August  28th  following,  as  under  the  equity 
rules  of  the  federal  courts  there  is  ample  time  between  those  dates  to  answer, 
talse  proofs,  and  bring  the  case  to  a  nnal  hearing. 

1ft.  Same— Patbntabilitt— Anticipation— Shuttle-Carriers. 

The  specification  in  letters  patent  No.  57,586,  August  28,  1866,  to  John  &hal- 
lenberger,  describes  a  circular-shaped  shuttle-carrier  mounted  on  the  end  of 
a  rocking  shaft  so  geared  as  to  give  it  an  oscillatory  motion.  In  the  apper 
periphery  of  the  carrier,  is  a  recess  of  suitable  size  and  shape  to  receive  the 
shuttle,  and  a  gate  or  lid  is  hinged  to  the  side  of  the  carrier  so  as  when  shut 
to  inclose  the  shuttle,  and  to  allow  its  removal  when  open,  the  gate  being 
held  in  a  closed  position  by  spring  hooks.  The  claim  is  for  the  shuttle-car- 
rier, made  substantially  as  described,  with  a  socket  near  its  rim  for  the  shut- 
tle, and  a  hinged  gate,  which  confines  the  shuttle,  and  covers  the  bobbin,  the 
gate  being  provided  with  suitable  means  for  locking  and  unlocking.  Prior 
patents  showed  an  oscillating  shuttle- holder,  and  others  a  shuttle-holder 
with  a  lid  or  gate,  but  none  showed  the  combination;  and  complainant's  ex- 
pert testimony  was  that  none  of  them  showed  the  Shallenberger  device.  De- 
fendant offered  no  expert  testimony.    RM  no  anticipation. 

8.  Same— Infringbhent^Colorable  Change. 

It  is  but  a  colorable  change  to  hinge  the  gate  to  an  adjoining  part  of  the 
machine  instead  of  to  the  carrier  or  rim,  and  such  change  is  insufficient  to 
avoid  a  charge  of  infringement. 

In  Equity.     Bill  by  the  Singer  Manufacturing  Company  against  the 
Wilson  Sewing-Machine  Company  and  William  6.  Wilson, 
OgM,  &  TowlCy  for  complainant. 
(Murn  <k  Thacher  for  defendants. 

BiiODGETT,  J.  This  is  a  bill  to  restrain  the  alleged  infringement  of 
patent  No.  57,685,  granted  August  28,  1866,  to  John  Shallenberger,  for 
an  '4n[iprovement  in  shuttle-carriers  for  sewing-machines,"  now  owned 
by  complainant  through .  mesne  assignments,  and  for  an  accounting. 
The  invention,  as  described  in  the  specifications,  consists  of  a  circular- 
shaped  shuttle-carrier,  mounted  upon  the  end  of  a  rocking  shaft  so  geared 
fis  to  give  an  oscillatory  motion  to  tlie  shuttle-carrier,.  A  recess,  is  formed 
in  the  upper  periphery  of  the  carrier  of  suitable  size  and  shape  to  re- 
ceive the  shuttle,  and  a  gate  or  lid  is  hinged  to  the  side  of  the  carrier  so 
as,  when  shut,  to  inclose  the  shuttle  in  its  recess,  and  by  swinging  back 
the  ga^Q  toallpw  of  th^  removal  of  the  shuttle  from  the  carrier  j  spring 
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hooks  being  provided  for  holding  this  gate  in  the  closed  position.     There 
is  but  one  claim  in  the  patent,  which  is: 

**The  shuttle-carrier.  A,  made  substantially  as  described,  with  a  socket 
near  its  rim  for  the  shuttle,  and  a  hinged  gate,  D,  which  confines  the  shuttle, 
and  covers  the  bobbin;  said  gate  being  provided  with  suitable  means  for  lock- 
ing and  unlocking  the  same  as  above  set  forth." 

The  defenses  interposed  are:  (1)  Want  of  jurisdiction  in  a  court  of 
equity  from  the  fact  that  the  patent  was  within  about  four  and  a  half 
months  of  its  expiration  at  the  time  this  suit  was  commenced;  (2)  want 
of  novelty;  (3)  that  defendants  do  not  infringe. 

As  to  the  first  point.  This  suit  was  commenced  April  8, 1883.  The 
patent  did  not  expire  until  August  28,  1883,  so  that  there  was  ample 
time  under  the  equity  rules  of  the  United  States  courts  to  have  put  in 
an  answer,  taken  the  proofs,  and  brought  the  case  to  a  final  hearing  dur- 
ing the  life-time  of  the  patent.  In  the  light,  therefore,  of  the  decisions 
in  Sugar  do.  v.  Sugar  Cb.,  21  Fed.  Rep.  878;  Dick  v.  Struthers,  26  Fed. 
Rep.  103;  Adams  y.  Irm  Co.,  34  O.  G.  1045,  26  Fed.  Rep.  824,— this 
is  a  proper  case  for  equity  jurisdiction. 

Upon  the  question  of  want  of  novelty,  defendants  have  cited  and  put 
in  evidence  prior  patents  as  follows:  Patent  to  John  Zuckerman,  of  July 
25, 1865;  patent  to  S.  Comfort,  Jr.,  of  May  7, 1861;  patent  to  E.  Harry 
Smith,  of  April  17,  1855;  patent  to  E.  Singer,  of  November  15,  1859; 
patent  to  L.  W.  Langdon,  of  October  30,  1855;  patent  to  John  Hinck- 
ley, of  November  25,  1861;  patent  to  I.  M.  Singer,  of  December  11, 
1866.  No  expert  testimony,  or  opinions,  are  put  into  the  case  on  the 
part  of  the  defendants  showing  or  tending  to  show  that  these  patents, 
cited  by  the  defendants,  embodied  or  anticipated  the  invention  in  the 
patent  under  consideration.  It  is  true  that  all  these  prior  patents  refer 
to  shuttles  and  the  means  of  operating  them,  in  what  are  known  as  *4ock- 
stitch  sewing-machines,"  and  some  of  them  show  an  oscillating  bobbin- 
holder.  I  have,  however,  very  carefully  examined  these  patents,  and 
have  been  unable,  from  my  own  understanding  of  their  mode  of  opera- 
tion and  effect,  to  discover  in  them  the  invention  covered  by  the  Shalkn- 
berger  patent;  while  the  testimony,  adduced  on  the  part  of  the  com- 
•  plainant,  of  a  skilled  expert,  goes  to  show  that  none  of  these  old  patents 
contain  or  show  the  device  covered  by  the  complainant's  patent.  It  is 
true,  I  think,  that  some  of  these  old  patents  do  show  an  oscillating  shut- 
tle-holder, or  bobbin-holder,  and  some  of  the  others  show  a  shuttle-holder 
with  a  lid  or  gate  to  inclose  the  shuttle  in  the  holder;  but  none  of  them 
seem  to  me  to  embody  the  combination  covered  by  the  complainant's 
patent;  and,  as  the  proof  now  stands,  with  my  own  construction  of  these 
prior  patents,  I  do  not  find  any  prior  patent  which  shows  an  oscillating 
shuttle-carrier  with  a  recess  near  its  rim  or  periphery  for  carrying  the 
shuttle,  and  a  hinged  gate  or  lid  for  confining  the  shuttle  in  its  place 
when  the  machine  is  in  operation,  and  for  facilitating  the  removal  of  the 
shuttle  when  necessary,  and  a  mode  of  fastening  the  gate  in  the  closed 
position.  I  am  therefore  quite  well  satisfied  from  the  proof  that  no  an- 
ticipation of  the  claim  of  this  patent  is  shown. 
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As  to  the  third  defense,  that  defendants  do  not  infringe.  The  Shal- 
lenberger  patent  provided  for  the  hinging  of  the  gate  to  the  oscillating 
carrier  or  rim,  while  the  defendants  hinge  the  gate  to  an  adjoining  part 
of  the  machine.  I  do  not,  however,  consider  ihis  anything  but  a  color- 
able change,  and  see  no  reason  why  the  defendants  conld  not  as  readily 
have  hinged  the  gate  to  the  shuttle-carrier  as  to  have  hinged  it  to  an- 
other part  of  the  machine;  and,  as  I  construe  the  Shallenberger  patent, 
I  do  not  think  that  he  necessarily  limited  himself  to  hinging  the  gate  to 
the  carrier  itself,  as  I  think  it  was  sufficient  that  the  gate  should  be  so 
hinged  as  to  confine  the  shuttle  and  cover  the  bobbin,  so  as  to  retain  it 
within  the  recess  provided  in  the  carrier  when  the  machine  was  in  op- 
eration. I  am  therefore  of  opinion  that  the  charge  of  infringement  is 
clearly  established  by  the  proof,  and  a  decree  will  be  entered  finding 
that  the  patent  is  valid,  and  that  defendants  have  infringed  it  as  charged. 

The  suit  is  not  only  against  the  Wilson  Sewing-Machine  Ciompany, 
but  against  William  6.  Wilson,  who  was  the  president  of  that  company; 
and  the  testimony  in  the  case  tends  to  show  that  he  was  not  only  the 
president  but  the  chief  stockholder  and  manager  of  the  company,  being, 
as  one  of  the  witnesses  expressed  it,  ^^the  company  itself  in  all  respects;" 
and,  as  the  proof  now  stands,  I  think  complainant  is  entitled  to  a  decree 
for  damages  against  Wilson  as  well  as  the  company,  but  that  question 
may  be  reserved  until  the  coming  in  of  the  master's  report  upon  the 
damages,  when  the  defendant  Wilson  will  be  at  liberty  to  put  in  proof 
on  the  reference  to  the  master  as  to  damages  bearing  upon  the  question 
of  his  personal  liability. 


National  Mbteb  Co.  v.  Board  of  Water  CoMte  of  Yoivkebs. 

(OireuU  Oavrt,  S.  D.  Nem  York.    April  17. 1889.) 

1.  Patekts  fob  LrvENTiOKB— CoNSTBUcnoN  OF  Claim— Watbb-Mkteb. 

The  water-meter  described  in  letters  patent  No.  211,682,  Jannary  21, 1879, 
to  Lewis  H.  Nash,  is  adapted  from  the  Galloway  rotary  engine,  wnich  has  a 
piston  with  projections  and  a  cylinder  with  recesses  more  in  number  than 
the  projections.  The  only  piston  described  in  the  specification  is  one  having 
a  siae-rocking  and  rotating  movement,  which  is  due  to  the  fewer  projections 
on  the  csylinder  than  on  tne  piston.  HM,  that  it  is  such  a  piston  that  is  re- 
ferred to  in  the  first  claim,  and  such  piston  is  an  element  of  it,  and  conse- 
Suently  of  claims  &-^  of  reissued  letters  patent,  February  8,  1887,  to  the  Na- 
onal  Meter  Company,  as  assignee  of  Nasn. 
2b  8amb. 

The  meter  described  in  patents  to  James  A.  Tilden  is  adapted  from  another 
engine  invented  by  Galloway,  (English  patent  December  14, 1847,)  In  which 
the  projections  on  the  piston  equal  in  number  the  recesses  In  the  cylinder, 
and  the  piston  has  neither  the  side-rocking  nor  rotary  motion.  In  the  Nosh 
meter  the  ports  for  entrance  and  discharge  are  in  the  ends  or  sides  of  the  pis- 
ton, the  ends  of  the  cylinder  act  as  valves,  and  the  compound  movement  of 
the.  piston  opens  some  and  closes  others  of  the  ports  so  as  to  equalize  the 

Sressure  at  right  angles  to  the  direction  of  the  piston's  movements.    In  Til- 
en's  meter  the  ports  are  in  the  ends  of  the  cylinder  case,  so  located  that  the 
contact  of  the  piston  with  the  cylinder  divides  each  recess  into  one  filling  and 
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one  discharging  passage:  the  piston  acts  as  the  valves,  and  it  is  essential  that 
there  shall  oe  not  merely  water  pressure  moving  the  piston,  but  additional 
side  pressure.    Beld  not  the  same  combination  or  combination  of  equivalents. 

In  Equity. 

Salt  by  the  National  Meter  Company  against  the  board  of  water  com- 
missioners of  the  city  of  Yonkers. 
Broadnax  &  BvUy  for  complainant. 
LivenMrre  dt  FUh^  for  defendant. 

Wallace,  J.  This  suit  is  brought  to  restrain  infringement  of  claims 
3,  4,  6>  and  6  of  reissued  letters  patent  granted  to  the  complainant  as 
assignee  of  Lewis  H.  Nash,  February  8,  1887,  for  an  ''improvement  in 
rotary  water-meters."  The  original  patent  (No.  211,582)  was  granted 
January  21,  1879.  None  of  the  claims  now  in  controversy  were  con- 
tained in  the  original  patent.  The  alleged  infringing  apparatus  of  the 
defendant  is  constructed  under  patents  granted  to  James  A.  Tilden,  as- 
signor to  Hersey  Bros.,  for  "rotary  fluid-meters,"  the  first  of  which  was 
granted  August  18,  1885.  The  manufacture  of  the  alleged  infringing 
meters  was  commenced,  and  quite  a  large  number  of  them  put  upon  the 
market,  and  they  were  extensively  advertised,  prior  to  the  filing  of  the 
application  for  the  reissue  of  the  complainant's  patent.  The  defenses 
are  non-infringement  and  the  invalidity  of  the  reissue  as  to  the  claims  in 
controversy.  The  experts  on  both  sides  agree  that  Nash,  the  inventor 
of  the  complainant's  water-meter,  took  one  form  of  the  Galloway  rotary 
engine,  described  in  Beuleaux'S  Kinematics  of  Machinery,  (translation 
of  Alex  B.  Kennedy,  published  in  London  in  1876,)  and  made  improve- 
ments upon  it,  which  were  necessary  to  adapt  it  for  practical  use  as  a 
water-meter,  and  these  improvements  were  meritorious  and  valuable. 
At  that  time  it  was  well  known  that  steam  and  water  engines,  whether 
rotary  or  reciprocating,  could  be  used  as  meters  to  measure  the  flow  of 
the  fluids  which  pass  through  them,  and  various  forms  of  both  descrip- 
tions had  been  used  as  meters.  The  patent  of  Nash  states  that  it  is  con- 
templated to  use  the  apparatus  as  a  motor  (engine)  or  as  a  pump.  Be- 
sides the  rotary  engine  thus  described,  Galloway  patented  another  form 
of  engine,  (English  patent  to  Galloway  of  December  14,  1847.)  The 
experts  agree  that  Tilden,  the  inventor  of  the  defendant's  water-meter, 
took  the  form  of  the  Galloway  engine  of  this  patent,  and  made  improve- 
ments upon  it  which  were  necessary  to  adapt  it  to  practical  use  as  a 
water-meter.  What  each  did  was  to  supply  the  arrangements  of  ports 
and  discharging  spaces  necessary  for  the  special  form  of  piston  and  C3'l- 
inder-chamber  employed  in  the  respective  Galloway  engines  in  order  to 
convert  the  engine  into  a  practical  water-meter,  adding  also  a  registering 
device,  to  operate  by  attachment  to  the  piston.  In  the  kinematic  en- 
gine there  is  a  piston  with  projections,  and  a  cylinder  with  recesses,  but 
the  recesses  of  the  cylinder  are  more  in  number  than  the  projections  of 
the  piston;  while  in  the  engine  of  the  Galloway  patent  the  piston  has  the 
same  number  of  projections  as  the  cylinder  has  recesses.     In  the  kine- 
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matic  engine  the  piston  has  a  side-rocking  movement  across  the  center 
of  the  cylinder  upon  successive  bearing  points,  made  by  the  contact  of  a 
projection  on  the  piston  with  a  recess  in  the  cylinder,  or  conversely,  and 
the  piston  rotates  upon  its  own  axis,  so  that  each  projection  visits  suo- 
cessively  each  recess  of  the  cylinder;  while  the  piston  of  the  Galloway 
engine  has  neither  the  side-rocking  nor  the  rotary  motion,  and  each  pro- 
jection of  the  piston  always  operates  in  connection  with  one  particular 
corresponding  recess  in  the  cylinder  and  never  leaves  that  recess. 

The  description  of  the  apparatus  of  the  complainant's  patent  is  pre- 
cisely the  same  in  the  original  and  in  the  reissue.  In  the  reissue,  ho^nr- 
ever,  there  is  a  disclaimer  of  the  combination  of  elements  shown  in  the 
Gralloway  patent.  In  the  original  patent  all  the  eight  claims  except  the 
first  were  for  combinations  in  which  a  piston  revolving  about  its  center 
was  an  element.  The  disclaimer  of  the  reissue  seems  to  have  been  in- 
serted upon  the  theory  that  the  first  claim  of  the  original  did  not  specify 
such  a  piston  and  was  sufficiently  broad  to  include  the  combination  of 
the  Galloway  patented  engine.  The  new  claims  in  the  reissue  were 
doubtless  intended  to  cover  inventions  of  which  this  combination  is  a 
part.  Although  the  language  of  the  first  claini  did  not  expressly  spec- 
ify such  a  piston,  it  does  not  seem  open  to  fair  doubt  that  such  a  piston 
was  a  necessary  element  of  that  claim.  A  brief  reference  to  the  language 
of  the  specification  suffices  to  show  that  such  a  piston  was  a  necessary 
element  of  the  first  claim  of  the  original  patent,  and  must  be  read  into 
it  and  all  the  new  claims  of  the  reissue  now  in  controversy.  The  pis- 
ton is  described  in  the  specification  as 

—"Adapted  to  have  an  eccentric  or  side-rocking  motion  across  the  center  of 
a  cylinder-chamber,  to  effect  its  division  at  two  or  more  points  into  receiving, 
and  discharging  spaces.  *  ♦  *  With  this  eccentric  or  side-rocking  action 
the  piston  also  revolves  around  its  own  center,  and  both  these  movements 
are  effected  by  the  relative  shape  of  the  piston  and  cylinder,  and  by  the  direct 
action  of  the  water  upon  the  piston,  for,  as  the  piston  rocks  from  one  bearing 
point  to  another  directly  across  the  center  of  the  cylinder  it  is  at  the  same 
time  revolved  to  effect  the  measurement  of  the  water  passing  into  and  from 
the  cylinder  spaces.  *  *  ♦  The  piston,  H,  is  arranged  for  operation 
within  the  cylinder,  and  the  bearing  or  contacting  surfaces  of  these  parts  are 
formed  by  alternate  recesses  and  projections  of  such  form  or  configuration  as 
to  allow  of  the  rotation  of  the  piston,  not  only  upon  its  own  axis,  but  around' 
and  across  the  center  of  the  cylinder;  and  the  space  within  the  cylinder  roust 
be  of  such  form,  and  sufficiently  larger  than  the  piston,  to  allow  it  to  h&ve  this 
compound  motion.  *  *  *  The  compound  motion  of  the  piston  and  the 
contracting  dividing  points,  are  due  to  the  fact  that  the  piston  has  one  or 
more  less  points  of  projection  than  the  cylinder.  *  *  *  The  function  of  the 
valve  is  to  regulate  the  flow  of  water  in  and  out  of  the  spaces  of  the  cylinder 
in  such  manner  as  to  produce  the  compound  rotation  and  cross-movement  of 
the  piston;  and  this  function  can  be  made  operative  whether  the  valve  be  ar- 
ranged within  the  piston,  as  described,  or  separate  from  and  connected  With 
it;  it  being  only  necessary  that  the  motion  of  the  valves  should  be  controlled 
by  the  compound  motion  of  the  piston  in  any  arrangement.  *  *  ♦  I  have 
described  that  the  piston  shall  have  the  compound  motion  described ;  but  it  is 
obvious  that  the  piston  may  be  fixed,  and  the  cylinder  made  to  have^the  rela- 
tive compound  motipn." 
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The  only  piston  described  in  the  specification,  and  consequently  the 
only  one  which  could  have  been  referred  to  in  the  first  claim  of  the  orig- 
inal, is  one  having  the  side-rocking  and  rotating  movement  which  consti- 
tutes the  compound  motion  of  the  specification,  which  is  due  to  the  fact 
that  the  piston  has  one  or  more  less  points  of  projection  than  the  cylin- 
der. Unless  such  a  piston  is  an  element  of  each  of  the  new  claims  of 
the  reissue  now  in  controversy,  the  reissue  as  to  those  claims  must  be 
held  to  be  invalid.  The  defendant's  meter  does  not  have  such  a  piston, 
and  therefore  does  not  infringe  any  of  the  claims. 

It  is  insisted  for  the  complainant  that  the  Galloway  kinematic  engine 
and  the  Galloway  patented  engine  were  well-known  equivalents  for  each 
other,  and  that  Tilden  merely  added  to  the  latter  the  auxiliary  devices 
added  to  the  former  by  Nash.  This  proposition  does  not  seem  to  be 
correct.  The  two  forms  of  the  Galtoway  engine  are  essentially  different, 
and  necessitate  a  different  construction  and  arrangement  of  the  co-oper- 
ating devices  to  adapt  them  to  efficient  use  as  water-meters.  The  inven- 
tions of  Nash  and  Tilden  commence  upon  different  lines,  and  result  in 
a  combination  having  a  different  mode  of  operation.  The  time  and  or- 
der of  controlling  the  valves  differ  in  each,  and  require  a  different  ar- 
rangement of  the  valve  ports  with  reference  to  the  valves  which  open  and 
dose  them.  In  Nash's  meter  the  ports  for  both  entrance  and  discharge 
of  water  are  in  the  ends  or  sides  of  the  piston,  while,  in  Tilden 's  the  ports 
are  not  in  the  piston,  but  in  the  ends  or  heads  of  the  cylinder  case,  and 
are  so  located  that  the  contact  of  the  piston  with  the  cylinde;:  divides 
each  recess  into  one  filling  and  one  discharging  passage.  In  the  former 
the  ends  of  the  cylinder  act  as  the  valves;  in  the  letter  the  piston  itself 
acts  as  the  valves.  In  Nash's  meter  tiie  rotary  and  side-rocking  or  com- 
pound movement  of  the  piston  opens  some  and  closes  others  of  the  port9 
in  succession,  in  such  a  manner  as  to  equalize  the  pressure  of  the  water 
at  right  angles  to  the  direction  of  the  movements  of  the  piston.  In  Til- 
den's  meter  it  is  an  essential  future  that  there,  shall  be  not  merely  wa- 
ter-pressure which  moves  thie  piston  about  the  cvlinder-chamber,  but  ad- 
ditional side  pressure,  which,  in  Nash's  meter,  must  be  avoided,  and  it 
is  only  because  it  has  a  pressure  of  water  notfpunij  i^  Nash's  meter  that 
it  is  operative  at  all.  It  is  unnecessary  to  dwell  upon  the  other  differ- 
ences between  the  two  meters  which  might  be'  pointed  out.  It  suffices 
to  say  that,  notwithstanding  the  very  ingenious  exposition  of  the  expprt 
and  counsel  for  the  complainant,  the  theory  l;hatther  two  metiers  embody 
the  same  combination  cannot  stand.     The  bill  is  dismissed.  ^ 


..,\  ..:   .;.  ■.  '.    .:.-;;  ..^:l:. 


Digitized  by 


Google 


592  FEDERAL  BSFOBTSR,  Vol.  88. 

QoBBON  a  <d.  V.  Warder  et  d. 

Same  v.  Champion  Machine  Go. 

Same  v.  Whitely  et  dl. 

Same  v.  Hoover  et  ol. 

(Circuit  Court,  8.  JD.  Ohio,  W.  D.    May  8, 1889.) 

1.  Patents  for  Inventionb— Oonbtruotiok  of  Claim —GRAiN-BnmDra  Db- 

TICB. 

In  view  of  the  proceedings  In  the  patent-office  before  the  issue  of  letters 
No.  77.878,  May  1^,  1868,  to  James  F.  Gordon,  for  improyements  in  grain  har- 
Testers,  showing  that  the  first  claim  of  the  first  application,  which  embraced 
broadly  the  feature  of  a  binding  device  capable  oi  adjustment  in  the  direc- 
tion of  the  length  of  the  grain  in  order  to  bind  the  bundle  at  or  near  the  cen- 
ter, was  required  to  be  and  was  limited,  as  allowed,  to  the  binding  arm,  capa- 
ble of  adjustment  in  the  direction  of  the  length  of  the  grain,  in  combination 
with  an  automatic  twisting  device,  substantially,  etc..  and,  in  view  of  the 
prior  state  of  the  art  as  shown  by  prior  patents,  such  claim  must  be  limited 
to  the  specific  combination  embodied  in  it,  including  the  rake  as  an  element, 
and  cannot  be  enlarged  so  as  to  cover  all  binding  devices  adjustable  to  sepa- 
.  rate  machines. 
8b  Same— Anticipation. 

If  80  enlarged,  the  claim  would  be  void,  as  being  anticipated  by  the  Watson, 
Renwick  &  Watson  patent,  No.  8,088,  May  18, 1851;  Watson  &  Kenwick  pat- 
ent. No.  9.980,  June  6.  1853;  the  patent  to  S.  S.  Hurlbut.  No.  7.928,  dated 
February  4.  1851;  the  A.  Sherwood  patent.  No.  21,540,  granted  September  14, 
1858;  and  the  patent  issued  to  Allen  Sherwood,  August  80. 1859;  but,  as  thus 
restricted,  it  is  not  so  anticipated. 
8.  Same. 

But  the  patentee  is  not  entitled  to  the  benefit  of  the  doctrine  of  equivalents 
or  the  liberal  construction  allowed  to  pioneer  inventions. 
4  Same— Infringement. 

The  adjustable  feature  of  certain  parts  of  a  grain  harvester  cannot,  in  the 
light  of  the  art  as  disclosed  by  prior  patents,  be  treated  as  substantially  the 
same  thing  as  an  independent  binding  mechanism,  adjustable  as  a  whole, with 
all  its  parts  fixed  and  unadlustable,  simply  because  such  binding  device  is 
used  in  connection  with  grain  harvesters;  and  such  an  independent  binding 
machine  does  not,  when  so  used,  infringe  the  first  claim  of  the  patent. 
8,  Same— Anticipation. 

Such  an  adjustable  and  independent  binding  device  could  not  anticipate 
the  first  claim  of  the  Gordon  patent,  nor  is  the  Gordon  invention  an  antici- 
pation of  such  a  device,  as  the  same  is  described  in  the  Carpenter  patent. 

In  Equity. 

Four  suits  by  John  H.  Gordon  and  others  against  Benj.  H.  Warder 
and  others,  the  Champion  Machine  Company,  Whitely,  Fassler  &  Kelly, 
and  Abel  Hoover  and  othersi  to  restrain  the  infringement  of  a  patent* 

Esek  Cofweuy  Oeo,  B.  Sdden^  and  Stem  &  Peckj  for  complainants. 

Parkinson  &  ParkinBOUj  for  defendants. 

Benj.  F.  Thurf^Um^  for  the  William  Deering  Company.- 

John  R.  Bennettj  for  the  Minneapolis  Harvester  Company. 

Before  Jackson  &  Sage,  JJ. 

Pbb  Curiam.  Without  setting  out  in  detail  the  facts  in  the  above- 
entitled  causes,  which  were  heard  together,  and  in  each  of  which  the 
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question  is  narrowed  down  to  the  single  point  whether  the  first  claim  of 
letters  patent  No.  77,878,  for  certain  "improvements  ingrain  harvesters," 
issued  May  12, 1868,  to  James  P.  Gordon,  is  infringed  by  the  attachable 
and  adjustable  binding-machines  used  by  the  several  defendants  in  con- 
nection with  this  harvester.  The  conclusions  of  the  court,  after  a  careful 
examination  of  the  evidence  and  full  consideration  of  the  questions  pre- 
sented, are  the  following,  viz.: 

1.  That  in  view.of  the  proceedings  which  took  place  in  the  patent- 
office,  before  said  letters  patent  No.  77,878  were  granted,  as  disclosed  in 
the  file  wrapper  and  .contents,  showing  that  the  patentee  was  required  to 
and  did  narrow  and  limit  the  broad  claim  of  his  first  application  cover- 
ing and  embracing  the  broad  feature  of  a  binding  device  or  mechanism 
capable  of  adjustment  in  the  direction  of  the  length  of  the  grain  in  order 
to  bind  the  bundle  or  gavel  at  or  near  the  center  by  confining  and  restrict- 
ing said  claim,  as  finadly  allowed,  to  "the  binding  arm,  N,  capable  of  ad- 
justment in  the  direction  of  the  length  of  the  grain,  in  combination  with 
an  automatic  twisting  device,  substantially  as  and  for  the  purposes  set 
forth;"  and  in  view  of  the  state  of  the  art  as  shown  in  the  prior  patents 
of  Watson,  Renwick  &  Watson,  No.  8,083,  dated  May  13, 1851 ;  of  Wat- 
son &  Renwick,  No.  9,930,  dated  June  6,  1853;  of  S.  S.  Hurlbut,  No. 
7,928,  dated  February  4,  1851;  of  A.  Sherwood,  No.  ai,540,  granted 
September  14, 1858;  and  of  Allen  Sherwood,  No.  25,308,  issued  August 
30,  1859.  Said  first  daim  of  said  letters  patent  No.  77,878,  alleged  to 
be  infringed  by  defendant,  must  be  limited  and  confined  to  the  specific 
combination  embodied  therein,  and  described  in  the  specification,  includ- 
ing the  rake  as  an  element  of  said  combination,  and  cannot  be  properly 
enlarged  or  broadened  as  a  pioneer  invention,  as  urged  by  counsel  for 
complainants,  so  as  to  cover  any  and  all  binding  devices  or  mechanism 
which  are  made  adjustable  to  separate  and  independent  harvester  ma- 
chines. 

2.  That,  if  not  so  limited  and  restricted,  said  letters  patent  No.  77,^78 
were  anticipated  by  the  patents  above  mentioned,  and  therefore  void. 

3.  That  as  limited  and  confined  to  the  specific  combination  therein 
described,  said  first  daim  of  said  letters  patent  is  valid,  but  complainants 
cannot,  under  said  claim,  invoke  in  behalf  of  this  patent  the  doctrine  of 
equivalents,  or  the  liberal  construction  allowed  to  pioneer  inventions,  so 
as  to  broaden  said  daim,  and  thereby  practically  make  it  cover  what  the 
patent-office  had  once  rejected,  with  the  patentee's  acquiescence. 

4.  That  under  this  view  of  the  proper  restrictive  construction  to  be 
placed  upon  said  letters  patent,  or  the  first  daim  thereof,  it  neither  an- 
ticipates the  S.  D.  Carpenter  patent,  nor  was  it  anticipated  by  said  Car- 
penter's patent.  Said  Carpenter's  patent  and  invention  embodies  the 
adjustable  and  independent  binding  mechanism  such  as  defendants  gen- 
erally use  and  employ  in  connection  with  their  grain  harvester. 

5.  That  the  defendants'  binding  machines,  which  are  entirely  separate, 
independent,  and  distinct  from  the  grain  harvesters,  although  so  con- 
structed as  to  be  attached  to  said  harvesters,  and  made  adjustable  so  as 

•  to  bind  the  gavel  centrally ,  do  not,  when  so  used,  infringe  the  first  daim 
v.38F.no.7— 38 
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of  complainant's  said  patent  No.  77,878.  The  adjustable  feature  of  cer- 
tain parts  of  a  single  combined  machine  or  grain  harvester  cannot,  in  the 
light  of  the  art  as  disclosed  in  prior  patents,  be  treated  or  regarded  as  the 
same  or  substantially  the  same  thing  as  an  independent  binding-mech- 
anism, adjustable  as  a  whole,  with  all  its  parts  fixed  and  unadjustable, 
simply  because  such  binding  device  is  used  in  connection  with  grain 
harvesters. 

6.  That  the  bills  in  the  above-entitled  causes  should  each  be  dis- 
missed at  complainant's  costs,  and  it  is  accordingly  so  ordered  and  ad- 
judged. 


Grant  t;.  Walter* 
((HreuU  Court,  8.  D.  New  York.    May  4. 1889.) 

!•  Patewfb  por  Inventions— Silk  Skeins  por  Dyeing. 

Letters  patent  No.  267,192.  issued  to  complainant  November  7, 1883,  for  "im- 
provements in  the  art  of  reeling  and  winding  silk  and  other  thread, "  contain 
two  claims:  (1)  **A  skein  of  silk  or  other  thread  wound  upon  a  reel  diagon- 
ally from  side  to  side,  in  the  manner  described,  and  laced  back  and  forth 
across  its  width  to  preserve  its  form,  substantially,^  etc. ;  (2)  ** the  combination 
of  the  lacing  with  a  wide  skein  of  silk  or  other  thread  in  which  the  strands 
are  diagonally  crossed,  substantially, "  etc.  The  form  of  skein  described  in 
the  patent  was  well  known;  but  the  method  of  dyeing  and  winding  silk  by 
the  use  of  that  form  of  skein  had  never  been  thought  of  until  complainant 
employed  it  and  described  it  in  this  patent,  stating  that  the  lacing  "constitutes 
the  chief  point  of  my  invention,  and  is  what  preserves  the  skein  in  its  shape, 
and  prevents  its  becoming  entangled  in  the  process  of  dyeing."  Seid,  that 
the  claims  fail  to  cover  the  invention,  and  the  patent  is  void. 

8b  Same— Disclaimer. 

It  would  be  of  no  avail  to  disclaim  the  skein  except  for  use  in  the  process 
of  dyeing,  as  that  would  not  change  the  patent  into  one  for  the  process,  which 
is  what  the  invention  consists  of. 

Ijx  Equity. 

Bill  for  infringement  of  patent,  filed  by  Jamea  M.  Giant  against  Rich- 
ard Walter. 

Wm.  Edgar  Simonds,  for  complainant. 
ffenry  Graese^  for  defendant. 

Wheeler,  J.  This  suit  is  brought  upon  letters  patent  No.  267,192, 
dated  November  7,  1882,  and  granted  to  the  orator  for  what  are  called 
in  the  patent  ^^mproyements  in  the  art  of  reeling,  and  winding  silk  and 
other  thread,"  and  which  are  stated  there  to  relate  *<to  a  novel  manner 
of  winding  silk  or  other  thread  upon  the  reels  in  a  reeling-machine,  pre- 
paratory to  its  being  dyed,"  and  to  consist  "in  winding  the  silk  or  other 
thread  upon  the  reel  in  the  form  of  a  wide  band;  in  which  the  thread 
crosses  from  side  to  side  as  it  is.  wound/ somewhat  in  the  manner  now 
employed,  but  so  arranged  as  not  to  form  single,  skeins  by.  passing  one 
layer  oter  the  other.  I  prefer  to  have  ihe  thread  cross  in  five-sixths  of 
one  revolution  of,  the  reel,  although  other  proportions. will  answer.    When 
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the  required  quautity  has  been  wound,  I  lace  the  skein  or  band,  before 
it  is  removed  from  the  reel,  in  one  or  more  places,  generally  on  opposite 
sides  of  the  reel,  so  as  to  divide  it  into  a  number  of  parts  and  hold  it  in 
its  flat  or  band-like  condition.  This  lacing  constitutes  the  chief  point 
of  my  invention,  and  is  what  preserves  the  skein  in  its  shape  and  pre- 
vents its  becoming  entangled  in  the  process  of  dyeing.  After  lacing,  the 
skein  is  removed  from  the  reel,  and  passes  into  the  hands  of  the  dyer. 
After  winding  in  the  manner  above  described  the  skein  is  so  laid,  one 
thread  crossing  the  other,  that  its  texture  is  more  open,  even,  than  the 
small  skeins  wound  in  the  ordinary  manner,  and,  although  much  larger, 
the  dye  easily  penetrates  to  every  part,  and  insures  a  uniform  color.  The 
several  threads  cannot  become  matted  together,  as  with  the  ordinary 
skein,  wound  in  the  customary  manner.''  The  utility  of  the  invention  is 
set  forth  as  that  by  means  of  it  *'a  great  saving  is  made  in  the  expense 
of  manufacture,  the  waste  of  silk  is  greatly  reduced,  and  less  skill  is  re- 
quired in  the  winding  after  the  dyeing,  thereby  dispensing  with  the  high- 
priced,  skilled  operative  now  employed  upon  this  work."  There  are  two 
claims:  r 

''(1)  A  skein  of  silk  or  other  thread  wound  upon  a  reel  diagonally  from  side 
to  side,  in  the  manner  described,  and  laced  back  and  forth  across  its  width  to 
preserve  its  form,  substantially  as  set  forth. 

"(2)  The  combination  of  the  lacing  with  a  wide  skein  of  silk  or  other  thread 
in  which  the  strands  are  diagonally  crossed,  substantially  as  described^*' 

According  to  the  evidence,  silk  is  formed  by  the  silk-worm  into  co» 
coons,  which  are  soaked  ip  a  suitable  bath,  and  the  filaments  of  silk 
are  unwound  from  the  cocoons,  and  wound  into  skeins  on  reels  or 
swifts.  In  this  shape  it  forms  the  raw  silk  of  commerce,  and  is  im- 
ported into  America  in  large  quantities.  In  manufacture  the.  raw  silk 
is  ungummed;  dried  to  a  sufficient  degree;  and  then,  in  skein-form, 
put  on  swifts,  from  which  it  is  wound  onto  spools  or  bobbins;  then  the 
silk,  according  to  the  use  to  which  it  is  to  be  put,  is  further  doubled, 
in  which  operation  it  goes  from  spool  to  spool;  is  twisted,,  in  which 
operation  it  goes  again  from  spool  to  spool;  and,  when  of  sufficient  size 
as  to  number  of  threads  and  of  condition  as  to  twisting,  is  reeled  from 
the  spool  or  bobbin  into  skein  form.  In  this  skein  form  it  is  dyed. 
The  term  "winding"  means  the  changing  of  the  silk  from  the  skein  form 
to  its  form  on  a  bobbin  or  spool,  and  by  "reeling*'  is  meant  the  putting 
of  the  silk  into  the  skein  form.  Before  the  orator's  invention  the  skeins 
for  dyeing  were  made  up  of  several  small  skeins  of  threads  wound 
without  being  crossed.  These  smaller  skeins  were  difficult  to  separate 
and  straighten  after  the  operation,  and  skilled  operatives  were  required. 
The  orator's  method  produces  a  form  of  skein  in  which  a  larger  quan- 
tity of  silk  can  be  reeleid  than  by  the  old  method.  It  requires  less  skill 
on  the  part  of  the  operative  to  reel  the  silk,  and  a  large  part  of  the  waste, 
inseparable  from  the.  old  method,  is  prevented.  There  appears  to  be 
a  saving  of  about  40  per  cent,  in  cost  over  that  by  the  other  method. 
After  the  skein  has  been  dyed,  it  can  be  wound  without  parting,  thus 
dispensing  with  the  work  of  parting  that  required  considerable  skiU 
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and  experience  in  {he  other  method  of  manufacture.  The  evidence 
also,  abundantly  shows  that  raw  silk  was  reeled  diagonally  into  broad 
skeins,  and  laced  across  for  convenience  in  handling  and  transportation, 
before  the  orator's  invention,  but  more  closely,  and  not  for  the  pur- 
pose of  handling  in  the  operation  of  dyeing.  The  great  advantage  of 
that  form  of  skein  for  that  purpose  does  not  appear  to  have  been  known 
before.  What  the  orator  invented  was  the  method  of  dyeing  and  wind- 
ing silk  by  the  use  of  that  form  of  skein  in  the  operation,  and  not  the 
skein  itself.  That,  being  known  before,  was  not  patentable  as  such,  even 
for  a  new  use.  Railroad  Oo.  v.  Truck  Co.,  110  U.  S.  490, 4  Sup.  Ct.  Rep. 
220;  Miller  v.  fbree,  116  U.  8.  22,  6  Sup.  Ct.  Rep.  204.  The  process  of 
using  it  in  dyeing  and  winding  was  probably  patentable,  (hckrane  v. 
Deener,  94  U.  S.  780;  The  Tdephme  Quesy  126  U.  S.  1,  8  Sup.  Ct.  Rep. 
778.  He  appears  to  have  a  patent  for  what  he  did  not  invent,  and  not 
to  have  one  for  what  he  did  invent.  The  looseness  in  winding  and  dif- 
ference in  size  of  the  skeins  made  use  of  in  the  practice  of  the  orator's 
invention  are  somewhat  relied  upon  to  uphold  the  patent  for  the  skein; 
but  they  are  not  mentioned  in  the  claims,  and  are  no  more  covered  by 
them  than  the  process  is;  and,  if  they  were,  these  differences  in  degree 
merely  would  not  seem  to  be  patentable.  Estey  v.  Burdett^  109  U.  S. 
633,  8  Sup.  Ct.  Rep.  531.  The  specification  makes  many  references  to 
the  use  of  the  skein  in  the  process  of  dyeing,  and  this  has  been  uiiged  as 
forcibly  as  it  could  be  as  a  ground  for  upholding  the  patent  for  such  a 
skein  in  use  in  that  process.  But  the  claims  are  for  the  skein  merely  as 
a  product,  and  they  rigidly  control.  Burr  v.  DuryeSj  1  Wall.  531;  James 
V.  Campbdl,  104  U.  S.  356.  The  orator  offers  to  disclaim  the  skein  ex- 
cept for  use  in  the  process  of  dyeing,  but  that  would  not  change  the  pat- 
ent into  one  for  the  process.  The  patent  for  the  skein  would  still  be  void, 
and  the  process  of  using  it  be  still  free  from  the  patent.  This  is  not  like 
Cummings'  patent  for  a  set  of  artificial  teeth,  made  in  a  defined  manner, 
which  was  held  to  cover  as  well  the  process  as  the  product.  Smith  v.  Vul- 
canite Oo.j  93  IT.  S.  486.  The  skein  of  this  patent  is  not  the  product, 
and  is  not  new.  The  product  is  the  wound  skein  of  dyed  silk.  This 
skein  is  merely  put  to  a  new  use  in  the  process  of  producing  that;  and 
when  that  is  produced  it  is  not  different  from  the  wound  skein  of  dyed 
silk  produced  in  the  former  mode,  and  would  not  seem  to  be  patentable. 
Mackay  v.  Jackmariy  12  Fed.  Rep.  615.  The  invention  of  the  orator  is 
so  meritorious  and  valuable  that  the  conclusion  that  the  patent  does  not 
and  cannot  be  made  to  cover  it  has  been  reached  with  reluctance,  and 
only  after  much  consideration  of  all  the  grounds  urged  in  favor  of  an  op- 
posite result.  Let  there  be  a  decree  dismissing  the  bill  of  complaint, 
with  costs. 
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DusBSB  Watch-Cabb  Manuf'g  Co.  v.  Dalzbll  ti  oL 

lOircuU  (Amrt,  8.  D.  ITew  T&rk.    May  14, 1880.) 

!•  Patents  for  Ikvektions—Assionmeht— Notice. 

Where  it  was  agreed  that  certain  inventions  should  be  complainant's  prop- 
erty,  and  be  patented  for  its  benefit,  and  where  defendant  knew  that  the  in- 
ventions  were  in  use  in  complainant's  factory,  and  that  the  inveutor  made 
them  while  an  employ^  of  complainant,  and  defendant  made  no  inquiries  as 
to  whether  complainant  claimed  any  right  to  use  the  inventions,  but  took  an 
ezclnsiye  license  from  the  inventor,  defendant  is  chargeable  with  constructive 
notice  of  the  rights  of  complainant. 

ft.  Pai/thl 

D.  stated  that  certain  inventions  of  his  were  made  before  he  was  employed 
for  complainant,  and  the  first  products  for  complainant  were  made  with  his 
own  appliances.  He  was  employed  by  complainant  to  experiment  with  ref- 
erence to  the  subject  of  the  inventions,  was  given  several  months  time,  and 
furni^ed  with  appliances,  and  accomplished  the  desired  object  by  devices 
which  had  been  previously  used  for  analogous  purposes.  Complainant's  pres- 
ident testified  that  D.  suggested  the  patenting  of  tne  inventions  for  complain- 
ant's benefit,  saying  that  if  complainant  would  pay  the  expense  he  (D.)  wanted 
nothing  for  himself.  D  testified  that  he  suggested  that  the  inventions  were 
worthy  of  patents,  and  he  would  obtain  patents,  but  could  not  then  spare  the 
money,  and  that  the  president  said  that  he  (D.)  could  have  what  money  he 
wanted,  and  should  be  protected  as  if  he  had  used  his  own  mon^y.  Th6ugh 
D.  remained  in  complainant's  employment  several  months  after  the  principal 
patents  were  obtained,  no  attempt  to  agree  definitely  as  to  their  respective 
rights  was  made.  The  expense  of  procuring  the  patents  was  not  charged  by 
complainant  to  D.  Complainant's  allegations  as  to  the  agreement  in  different 
suits  were  somewhat  at  variance,  andf  its  president  responded  evasively  to 
some  of  the  interrogatories.  AU^  that  complainant  was  entitled  to  the  pat- 
ents. 

In  Equity. 

Bill  by  the  Dneber  Watch-Case  Mannfacturing  Company  against  Dal« 
sell  and  the  Fahys  Watch-Case  Company. 

John  H.  V.  AmcUd  and  Jame^  Moore^  for  complainant. 

Bomnjom  &  Bourman^  (Edmund  Wdmon^  of  counseli)  for  the  Fahys 
Watch-Oase  Company. 

Wallace,  J.  The  defendant  Dalzell  and  the  Fahys  Watch-Case  Com- 
pany having  filed  a  bill  a^inst  the  complainant  for  infringement  of  two 
patents  granted  to  Dalzell  for  inventions  in  apparatus  for  manufacturing 
cores  for  watch-crowns,  the  complainant  interposed  a  plea  averring  in 
substance  that  prior  to  the  making  application  for  the  patents  it  was 
agreed  between  Dalzell  and  the  complainant  that  the  inventions  should  be 
the  property  of  the  complainant,  and  be  patented  for  its  benefit.  There- 
after the  complainant  filed  this  bill  against  Dalzell  and  the  Fahys  Watch- 
Case  Company,  the  exclusive  licensee  under  the  patents,  to  compel  a  con- 
veyance of  the  patents  to  it,  together  with  three  other  patents  subsequently 
granted  to  Dalzell  for  other  improvements  in  apparatus  for  making  parts 
of  watch-cases.  The  case  presents  the  issue  of  fact  whether  such  an 
agreement  was  made  between  Dalzell  and  the  complainant,  and,  if  it  was 
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made,  whether  the  Fahys  Watch-Case  Company  had  knowledge  of  the 
agreement,  or  of  facts  suflBcient  to  charge  it  with  notice. 

The  question  whether  such  an  agreement  was  made  between  Dalzell 
and  the  complainant  depends  wholly  upon  oral  testimony,  and  primarily 
upon  that  of  Mr.  Dueber,  the  president  and  principal  stockholder  of  the 
complainant,  on  the  one  side,  and  Mr.  Dalzell  upon  the  other.  Dueber 
testifies  that  in  the  spring  of  1885  Dalzell  suggested  the  advisability  of 
patenting  the  inventions  for  the  benefit  of  the  complainant,  stating  that 
if  the  company  would  pay  the  expense  of  getting  the  patents  he  would 
not  want  anything  for  himself.  Dalzell  testifies  that  he  suggested  to 
Dueber  that  his  inventions  were  worthy  of  patents,  and  he  was  going  to 
patent  them,  but  that  he  could  not  spare  the  money  for  doing  so  at  that 
time;  whereupon  Dueber,  in  substance,  told  him  to  go  on,  that  he  could 
have  what  money  he  wanted,  and  should  be  protected  as  though  he  had 
used  his  own  money  to  obtain  the  patents.  The  theories  of  the  respect- 
ive parties  are  such  that  one  or  the  other  of  these  statements  must  be  ac- 
cepted as  substantially  true,  and  there  is  no  middle  ground  upon  which 
the  testimony  of  these  two  witnesses  can  be  reconciled  with  a  different 
contract.  Either  there  was  a  distinct  understanding  that  the  patents 
were  to  be  obtained  exclusively  for  the  benefit  of  the  Dueber  Company, 
or  there  was  one  that  they  were  to  be  obtained  exclusively  for  the  benefit 
of  Mr.  Dalzell. 

In  the  endeavor  to  arrive  at  the  truth  the  record  has  been  thoroughly 
studied,  and  it  would  seem  to  be  quite  useless  to  discuss  the  testimony 
of  the  various  witnesses  in  detail.  Not  only  the  main  issue,  but  all  the 
collateral  issues,  and  the  leading  facts  which  bear  upon  them,  are  in- 
volved in  a  sharp  conflict  of  testimony.  The  conclusion  is  reached  that 
the  version  of  Mr.  Dueber  is  the  true  one.  The  more  rational  version 
of  the  facts  is  that  the  inventions  were  made  by  Dalzell  while  he  was  in 
the  employ  of  the  Dueber  Company,  after  he  had  been  working  for  sev- 
eral months  upon  them  as  a  tool-maker,  pursuant  to  the  instructions  of 
the  company,  and  at  its  expense,  in  the  effort  to  perfect  what  its 
mechanical  superintendent  had  begun,  but  had  laid  aside  for  a  more  con- 
venient time.  It  must  be  assumed  that  until  Dalzell  had  perfected  the 
dies  and  forces  for  making  watch  cores  they  had  not  previously  been 
used  for  that  purpose.  Nevertheless,  the  use  of  such  devices  for  analo- 
gous purposes  was  so  well  known  as  to  be  a  matter  of  judicial  notice; 
and  it  is  not  unreasonable  to  suppose  that  an  intelligent  mechanic  like 
Dalzell,  skilled  in  the  particular  calling,  who  was  directed  to  experiment 
with  that  specific  end  in  view,  supplied  with  the  necessary  appliances, 
and  given  several  months  in  which  to  do  it,  would  succeed,  as  he  did, 
in  adapting  dies  and  forces  to  the  new  occasion  in  which  they  were  to  be 
employed.  Dalzell  accomplished  what  he  was  expected  to  accomplish, 
and  what  he  was  paid  to  do.  By  this  it  is  not  meant  to  suggest  that 
what  he  did  was  not  invention,  but  it  is  of  some  significance  in  explain- 
ing why,  when  Dalzell  suggested  patenting  the  inventions,  he  did  not 
make  any  claim  for  compensation;  why  the  company,  although  willing 
to  incur  the  e;xpense  of  obtaining  patents,  did  not  exj)ect  to  pay  him 
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for  them;  why  no  formal  agreement  was  made  at  the  time  it  was  con- 
cluded to  patent  the  inventions;  and  why,  during  the  several  months  he 
remained  in  the  employ  of  the  company  after  the  principal  patents  were 
obtained,  no  attempt  was  made  on  his  part  or  on  the  part  of  the  com- 
pany to  come  to  a  definite  understanding  about  their  respective  rights. 
The  company  paid  out  about  $500  to  the  patent  solicitor  for  his  fees  and 
expenses,  and  the  fees  of  the  patent-oflfice,  in  patenting  the  inventions. 
These  items  were  not  charged  to  Dalzell,  but  went  into  the  general  ex- 
pense account  of  the  company.  Dalzell  was  irresponsible,  and  it  is  al- 
together unlikely  that  the  company  would  have  incurred  this  expense 
without  any  attempt  to  make  terms  with  him  if  its  officers  had  not  un- 
derstood that  the  patents  were  to  belong  to  the  company.  This  view  of 
the  facts  of  course  discredits  the  integrity  of  Dalzell  as  a  witness.  His 
honesty  would  not  necessarily  be  impeached  because  his  testimony  as  to 
what  took  place  between  Dueber  and  himself  in  respect  to  the  arrange- 
ment for  patenting  the  inventions  is  not  accepted  as  correct.  Circum- 
stances are  disclosed  in  the  record  which  suggest  that  when  he  found  the 
company  was  willing  to  incur  the  expense  of  patenting  the  inventions, 
or  soon  after,  he  began  to  think  he  ought  to  be  remunerated  for  what  he 
had  don^,  and  subsequently  pursuaded  himself  that  the  complainant  was 
treating  him  unfairly  in  this  respect.  It  would  be  quite  consonant  with 
common  experience  if  he  then  convinced  himself  that  the  company  had 
promised  him  compensation,  and  came  honestly  to  believe  that  some 
such  conversation  had  occurred  as  that  which  he  has  detailed.  But  he 
asserts  that  he  had  perfected  the  inventions  which  are  the  subject  of  the 
first  two  patents  before  he  entered  the  service  of  the  complainant,  and 
be  testifies  that  the  first  watch-crown  cores  produced  by  him  for  the 
Dueber  company  were  made  with  his  own  dies,  forces,  and  other  tools, 
brought  into  the  factory  by  his  brother,  Rudolph  Dalzell,  who  came 
there  to  work  in  the  fall  of  1883.  There  is  no  satisfactory  testimony  in 
the  case  which  substaAtiates  these  assertions,  and  the  circumstantial 
evidence,  as  well  as  the  direct  evidence,  seems  convincing  to  the  con- 
trary. His  conduct  at  the  time  of  leaving  the  service  of  the  company 
was  disingenuous  and  disloyal,  and  militates  against  his  own  belief  in 
his  pretensions.  If  at  the  time  he  had  distinctly  claimed  that  the 
patents  were  his  property,  or  he  was  entitled  to  be  paid  for  his  inven- 
tiqns,  and  had  taken  the  position  that  he  would  not  remain  unless  some 
satisfactory  arrangement  was  made  with  him  by  the  company,  there 
would  be  less  reason  for  suspecting  his  integrity  and  good  faith. 

The  circumstance  has  not  been  overlooked  that  the  terms  of  the  agree- 
ment, as  alleged  in  the  bill,  depart  somewhat. t^om  those  alleged  in  the 
plea  of  the  complainant  to  the  bill  of  Dalzell  and  the  Fahys  Watch- 
Case  CJompany;  nor  have  the  evasive  answers  been  overlooked  of  Dueber 
himself  to  some  of  the  questions  which  were  propounded  to  him.  These 
matters,  as  well  as  the^  testimony  of  the  many  witnesses  for  the  defend- 
ants tending  to  corroborate  Dalzell's  version  of  the  facts,  have  been  duly 
considered.  .  The  case  is  pqe  in  which  difierent  minds  m^y  well  reach  a 
contrary  opinion  of  the  merits.  .  Nevertheless,  the  impression  orjgioolly 
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derived  at  the  hearing  of  the  cause,  adverse  to  the  theory  that  the  in- 
ventions were  patented  for  the  benefit  of  Dalzell,  has  ripened  into  a  con- 
viction after  a  critical  examination  of  the  record. 

When  the  Fahys  Watch-Case  Company  employed  Dalzell,  and  ac- 
quired a  license  under  the  patents,  its  officers  knew  that  the  inventions 
were  in  use  at  the  factory  of  the  complainant,  and  that  Dalzell  had  made 
the  apparatus  there  for  making  the  crown  cores  while  an  employ^  of  the 
complainant.  Its  officers  entertained  the  negotiations  with  Dalzell  at  a 
time  when  they  supposed  he  was  still  an  employ6  of  the  Dueber  Com- 
pany. They  made  no  inquiries  of  the  Dueber  Company,  nor  even  of 
Dalzell  himself,  to  ascertain  whether  the  complainant  had  or  daimed  to 
have  any  right  to  use  the  inventions.  Under  these  circumstances,  upon 
the  authority  of  Prime  v.  Manufacturing  Cb.,  16  Blatchf.  453,  (decided 
in  this  circuit,)  the  Fahys  Watch-Case  Company  is  chargeable  with  con- 
structive notice  of  the  complainant's  rights,  and  must  be  held  responsi- 
ble to  the  extent  of  the  knowledge  which  its  officers  might  have  ob- 
tained by  making  inquiry,    A  decree  is  ordered  for  the  complainant. 


Seibebt  CvLmDEB  On>Cup  Co.  v.  The  William  Powell  Oo. 
(OireuU  Court.  B.  D.  Ohio,  W.  D.    May  4, 1889.) 

1.  PaTBVTB  VOB  InVENTIOHS — ^LlGBNBBS — Ck>N8TRU0nON. 

The  Seibert  Oil-Cup  Company,  as  owner  of  certain  patentB,  Incladfng  pat- 
ent No.  188.248,  granted  to  John  Oates,  and  the  Detroit  Lubricator  Company 
entered  into  an  agreement  that  neither  should  Bue  the  other  or  its  agents  un- 
der any  of  the  patents  then  or  thereafter  to  be  owned  by  it.  and  that  neither 
should  imitate  the  styles  or  shapes  of  lubricators  made  bv  the  other,  and  that 
in  consideration  of  the  payment  of  certain  royalties  by  the  Detroit  Company 
the  Seibert  Company  would  not  prosecute  the  Detroit  Company,  its  agents 
or  vendees,  for  any  infringement  of  the  Nicholas  Seibert  patent,  which  was 
owned  by  the  Seibert  Company,  and  which  it  alleged  the  Detroit  Company 
had  been  and  was  infringing.  Htid,  that  the  contract  did  not  give  the  Detroit 
Company  an  exclusive  license  to  use  the  Gates  patent. 
0.  Same—Action  fob  iNFBiKGBMEirT— EvmENCB. 

In  an  action  by  the  Seibert  Company  against  a  licensee  of  the  Detroit  Com- 
pany for  an  infringement  of  the  Gates  patent,  a  contract  by  which  the  Seibert 
Company  had  released  certain  purchasers  from  the  Detroit  Company  from  all 
claims  on  account  of  their  use  of  lubricators,  to  which  contract  neither  \he 
Detroit  Company  nor  the  licensee  defendant  was  a  party,  is  inadmissible. 

In  Equity.     Action  for  infringement  of  patent. 
Edmund  Wetmore^  J.  H.  Eaynumd^  and  Peck  &  Sector ^  for  complainant. 
.  Oeorge  J,  Murray^  for  defendant. 

Saqe,  J.  The  complainant  sues  as  assignee  for  infringement  of  pat- 
ent No.  188,243,  granted  to  John  Gates,  29th  of  April,  1873,  for  im- 
provements in  lubricators  for  steam-engines.  The  validity  of  the  pat- 
ent, although  denied  in  the  answer,  is  not  contested.  The  lubricators 
manufactured  and  sold  by  the  defendant  contain  the  complainant's  in* 
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vention.  The  defense  rests  solely  upon  the  following  facts:  December 
1,  1883,  the  complainant  and  the  Detroit  Lubricator  Company  (which 
was  the  owner  of  patents  claimed  to  anticipate  complainant's)  entered 
into  a  contract  that  neither  party  should  sue  the  other,  or  directly  or 
indirectly  authorize  suit  against  the  other,  or  its  agents  or  vendees, 
under  any  of  the  patents  then  or  thereafter  to  be  owned  by  it;  that 
neither  should  imitate  the  styles  or  shapes  of  lubricators  made  by  the 
other;  and  that,  whereas  the  Seibert  Company  was  the  owner,  in  whole 
or  in  part,  of  certain  letters  patent  granted  to  Nicholas  Seibert  for  im- 
provements in  lubricators,  and  the  Seibert  Company  claimed,  and  the 
Detroit  Company  denied,  that  the  Detroit  Company  had  infringed  and 
was  infringing  the  same,  the  Detroit  Company  should  thereafter  pay  roy- 
alties, as  specified  in  the  agreement,  to  the  Seibert  Company,  so  long  as 
the  Seibert  Company  should  perform  its  covenants  and  stipulations,  and 
during  the  life  of  the  agreement,  which  was  to  continue  in  force  until  the 
expiration  of  the  Seibert  patents;  and  in  consideration  thereof  the  Seibert 
Company  agreed  not  to  molest  the  Detroit  Company,  its  agents  or  ven- 
dees, by  suit  or  otherwise,  for  any  alleged  infringements  of  said  Nicholas 
Seibert  patents,  outside  of  the  New  England  states.  The  Seibert  Com- 
pany also  agreed  not  to  authorise  the  use  of  the  Nicholas  Seibert  patents 
outside  of  the  New  X^ngland  states,  except  as  above.  This  agreement 
amounted  to  a  license  to  the  Detroit  Company,  and  it  included  the  Gates 
patent.  Oil-Oup  Co.  v.  Luhricator  Co.,  84  Fed.  Rep.  216.  The  defendant 
is  a  licensee  of  the  Detroit  Lubricator  Company.  The  license,  upon  its 
&ce,  is  limited  to  patents  owned  by  that  company.  The  lubricators 
manufactured  by  the  defendant,  although  different  in  style  and  shape 
from  that  shown  and  described  in  the  Gates  patent,  and  from  those  made 
by  the  Seibert  Company,  are  nevertheless  infringements  of  the  Gates 
patent.  The  contract  of  December  1 ,  1883,  does  not  grant  to  the  Detroit 
Company  an  exclusive  license  for  the  manufacture  or  use  of  the  Gates 
patent.  That  feature  of  the  contract  appears  only  in  the  stipulations 
relating  to  the  Nicholas  Seibert  patents.  This  conclusion  disposes  of  the 
entire  defense.  The  contract  in  evidence  between  the  Seibert  Company 
and  the  Western  RaUroad  Association  cannot  avail  the  defendant.  The 
Detroit  Company  and  the  defendant  are  alike  strangers  to  it.  It  is  only 
an  agreement  by  the  Seibert  Copipany  to  release  upon  terms  the  railroad 
companies  composing  the  association  from  any  and  all  claims  on  account 
of  their  use  of  lubricators  purchased  from  the  Detroit  Company  or  from 
its  successors,  assigns,  agents,  or  licensees.  This  view  of  the  case  ren- 
ders it  unnecessary  to  consider  whether  the  contract  of  December  1, 
1883,  between  the  Seibert  Company  and  the  Detroit  Company  has  been 
rescinded.  A  decree  will  be  entered  for  the  complainant|  for  an  injunc- 
tion and  account. 
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Thomson  et  al.  v.  Smith  &  Gbiqgs  Manuf'g  Co.  d  cL 

{Circuit  Court,  D.  Connecticut.    May  17, 1889.) 

Patents  fob  Inventions— iNFRmGESfENT— Overshoe  Buckle. 

Claims  1, 2,  and  8  of  letters  patent  No.  326,857.  to  J.  J.  Unbehend.  dated  Sep- 
tember 15, 1885.  are  for  the  tongue  of  a  buckle  for  overshoes,  binged  between 
two  plates,  and  guards  across  the  edges  of  the  plates  in  front  and  rear  of  the 
hinge-pin  of  the  tongue.  The  invention  was  an  improvement  on  Unbehend's 
prior  patent,  No.  805,410,  September  16,  1884,  which  was  for  a  buckle  having 
a  tongue  hinged  between  the  leaves  of  a  double  flexible  plate  by  a  cam-shaped 
hinge-pin  entering  between  the  plates,  and  having  its  bearings  in  transverse 
recesses  closed  in  front.  The  improvement  consisted  in  the  guards  to  retain 
the  hinge-pin  in  place,  and  to  prevent  lateral  displacement  of  the  plates  in  ref- 
erence to  each  other.  In  defendant's  buckle  the  inside  edges  of  the  lower 
plate  are  turned  upward,  and  form  flanges,  in  each  of  which  a  notch  is  made, 
opening  upward,  and  the  laterally-projecting  pivots  of  the  tongue  rest  in  the 
notches  as  their  bearings.  Held,  that  the  guards  in  the  Unbehend  buckle 
must  be  in  addition  to  the  hinging  device,  and,  as  there  are  no  guards  in  ad- 
dition to  the  hinging  device  in  defendant's  buckle,  there  is  no  infringement. 

In  Equity. 

Suit  by  JudsoD  L.  Thomson  &  Co.  against  the  Smith  &  Griggs  Man- 
ufacturing Company  and  another. 

George  W.  Hey  and  WiUiam  E.  Simonda^  for  plaintiffs. 
Oeorge  E.  Terry,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants  from 
the  alleged  infringement  of  letters  patent  No.  326,357,  dated  Septem- 
ber 15,  1885,  to  Jacob  J.  Unbehend,  for  an  improved  spring-clasp  or 
buckle  for  "Arctic"  overshoes.  The  opinion  upon  the  motion  in  this 
case  for  a  preliminary  injunction  recited  the  first  five  claims  of  the  pat- 
ent, contained  a  description  of  the  patented  and  the  defendant's  devices, 
stated  wherein  the  patented  device  was  an  improvment  upon  that  de- 
scribed in  the  patentee's  earlier  patent,  and  pointed  out  what  was  thought 
to  be  a  radical  difference  between  the  buckles  which  are  the  subject  of 
this  controversy.  32  Fed.  Rep.  791.  It  will  not  be  necessary  to  re- 
peat the  descriptive  part  of  these  details. 

Upon  this  hearing,  the  validity  of  the»fourth  and  fifth  claims  was  not 
urged.  The  sole  question  is  that  of  infringement  of  the  first  three  claims, 
and  the  decision  of  the  question  rests  upon  the  construction  which  shall 
be  placed  upon  them.     The  first  and  broadest  claim  is  in  these  words: 

"In  a  clasp,  the  tongue  hinged  between  two  plates,  and  guai*ds  across  the 
edges  of  the  said  plates,  in  front  and  rear  of  the  hinge-pin  of  the  tongue,  sub- 
stantially as  and  for  the  purpose  set  forth.  *' 

The  plaintiff  contends  that  the  only  limitations  to  be  placed  upon  the 
literal  meaning  of  this  language  and  of  kindred  language  in  the  two  other 
claims  are  that  the  two  plates  are  tp  give  spring  action  to  the  tongue, 
and  that  the  hinge-pin  is  to  be  cam-shaped.  Thus  construed,  or,  in 
other  words,  if  it  is  immaterial  how  the  tongue  is  hinged  between  the 
two  plates,  whether  in  bearings  like  those  of  the  patented  buckle,  or 
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whether  the  so-called  guards  are  themselves  the  only  bearings,  the  de- 
fendant's buckle  is  an  infringement.  The  invention  was  an  improve- 
ment upon  Unbehend's  patent,  No.  305,410,  dated  September  16,  1884, 
which  was  for  a  buckle  having  a  tongue  hinged  between  the  leaves  of 
a  double  flexible  plate  by  a  cam- shaped  hinge-pin  entering  between  the 
plates,  and  having  its  bearings  in  transverse  recesses  closed  in  front. 
The  same  patentee  had  also  another  patent,  No.  336,769,  dated  Febru- 
ary 23,  1886,  but  which  was  applied  for  on  May  26,  1885,  before  the 
application  for  the  patent  in  suit,  which  was  also  for  a  buckle  having  a 
hinge-pin  which  had  its  bearings  in  similar  recesses  between  two  super- 
imposed plates.  The  improvement  described  in  the  first  threa  claims 
of  patent  No.  326,357  consisted  in  the  addition  of  guards  across  the 
side  edges  of  the  flexible  portion  of  these  plates  to  retain  the  hinge-pin 
in  its  proper  bearings  in  the  plates,  and  also  to  prevent  lateral  displace- 
ment of  the  plates  in  relation  to  each  other.    The  specification  says: 

"In  order  to  prevent  the  hinge-pin,  m,  from  slipping  out  of  the  depres- 
sions or  bearings,  b,  b,  1  arrange  guards,  r,  r,  across  the  edges  of  the  flexible 
portions  of  the  plates  adjacent  to  the  openings,  a,  a,  and  respectively  in  front 
and  rear  of  the  hinge-pin,  said  guards  being  formed  of  lips,"  etc. 

Prom  the  history  of  the  invention,  and  from  the  language  of  the  speci- 
fication, it  is  plain  that  the  expression  ''the  tongue  hinged  between  two 
plates"  means  by  a  separate  hinging  device,  which  holds  the  tongue  inde- 
pendently of  the  guards.  The  tongue  is  hinged,  if  there  were  no  guards. 
The  guards  are  in  addition  to  the  hinging  devices,  and  are  to  protect 
and  hold  the  tongue  in  its  bearings.  This  was  the  precise  improvement 
for  which  the  first  three  claims  of  No.  326,357  were  granted,  and  it  is 
not  important  that  Unbehend  had  previously  made  a  buckle  in  which 
the  bearings  for  the  tongue  were  formed  in  notches  cut  in  the  upturned 
edges  of  the  bottom  plate,  with  the  tongue  lying  between  the  plates,  for 
that  form  of  buckle  he  discarded,  because,  in  japanning,  the  japan 
flowed  between  the  plates,  and  thereafter  adopted  the  transverse  closed 
recesses  and  the  guards,  and  in  the  patent  now  under  consideration,  de- 
scribed as  his  improvement,  the  guards  which  prevented  the  hinge-pin 
from  slipping  out  of  the  recesses.  The  reason  why,  upon  this  construc- 
tion, the  defendant's  buckle  is  not  an  infringement,  is  stated  in  the 
former  opinion.  In  the  complainant's  buckle  the  hinging  device  must 
be  separate  from  the  guard.  In  the  defendant's  buckle  the  pin  is  hinged 
in  notches,  which  are  the  only  part  upon  which  the  hanging  of  the  lever 
depends,  and  there  are  no  guards  in  addition  to  the  hinging  devices. 
The  bill  is  dismissed. 
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Smith  v.  Thomson  et  al. 

(Oireuit  Court,  N.  D.  New  York.    May  6. 1880.) 

Patbkts  for  Invbhtiohb— Overshoe  Clasps. 

Letters  pateot  Nos.  808,547  and  808,596,  issaed  to  Edward  S.  Smith  Ang-^it  1!^ 
1884,  for  improyements  in  spring-clasps,  used  principally  on  arctic  oTer&hoes, 
having  a  spring-seated  holding-feyer,  which  is  adapted  to  be  thrown  open  or 
closea  by  means  of  the  fingers,  are  yoid  for  lack  of  patentable  novelty  Prior 
to  his  improyements  spring-clasps  composed  of  a  base-plate,  spring,  and 
swinging  tongne  were  well-known  to  the  art,  and  there  is  no  Inyentioo  in 
hinging  the  tongne  to  the  so-called  spring-arms,  instead  of  to  the  base-plate, 
or  in  substitnting  flat  bearings  for  round  bearings. 

In  Equity. 
.  Bill  for  infringement  of  patents,  filed  by  Edward  S.  Smith  against 
Judson  L.  Thomson  and  John  Hunter. 

Charles  E.  MUdieU  and  George  E.  Tenry^  for  complainant. 

Oeorge  W.  Hey^  for  defendants. 

CozBy  J.  This  is  an  action  of  infringement,  based  upon  two  letters 
patent  granted  to  the  complainant  August  12,  1884,  for  improvements 
in  spring-clasps,  and  numbered,  respectively,  808,547  and  803,696. 
The  applications  were  filed  April  25,  1884.  The  fifth  daim  of  SOS^  547 
is  the  only  one  allied  to  be  infringed.     It  is  as  follows: 

'^(5]  In  a  spring-clasp,  the  combination  with  the  base-plate  of  spring-arms, 
8»  S,  formed  and  attached  separately  to  said  plate»  substantiallj  as  described." 

The  invention  relates  to  that  class  of  spring-clasps  which  are  used  prin- 
cipally on  arctic  overshoes,  and  ''which  are  provided  with  a  spring-seated 
swinging  holding-lever,  constructed  so  as  to  engage  with  a  holding-loop 
or  slotted  attaching  plate,  and  secure  or  release  the  same  as  said  lever  is 
closed  or  opened."  The  spring-arms  are  made  of  spring  metal,  and  in 
shape  conform  to  the  base-plate,  which  also  may  be  of  spring  metal. 
They  have  their  forward  ends  curved  to  form  pivotrsockets.  Although 
this  is  the  form  shown  in  the  drawings,  the  specification  suggests  that  the 
sockets  may  be  formed  on  the  holding-lever  and  the  pivots  on  the  arms. 
In  September,  1875,  a  patent  was  granted  to  Sylvanus  Lyon  for  a  clasp 
intended  for  use  on  pockelrbooks.  It  shows,  in  a  spring-clasp,  the  com- 
bination with  a  base-plate  of  spring-arms,  formed  and  attached  separately 
to  said  plate.     The  claim  is  as  follows: 

''The  combination  of  the  frame,  A,  hinged  clasps,  0»  and  springs,  D,  D, 
substantially  as  and  for  the  purpose  set  forth." 

The  difiference  suggested  between  Lyon's  device  and  the  device  of  the 
fiilh  claim  is  that  the  spring-arms  of  the  former  are  not  provided  with 
pivot  sockets.  On  the  22d  of  July,  1884,  a  patent— No.  302,448— was 
issued  to  the  defendant  Thomson  for  a  shoe-clasp,  the  application  being 
filed  March  4,  1884.  It  shows  a  base-plate  formed  from  a  metal  blank 
having  an  extension  of  sufficient  length  to  be  rolled  up  to  embrace  a 
binge-pin.  The  tongue,  provided  on  the  underside  with  a  cam,  is  hung 
on  this  pin.     To  the  base-plate  is  riveted  a  spring-plate  provided  with 
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Bpring-arms  which  operate  to  control  the  longae,  but  these  arms  do  not 
show  pivot  sockets.  The  second  and  third  claimsi  of  No.  803,596  are 
the  oiiy  ones  in  controversy.     They  are  as  follows: 

"(2)  A  spring-clasp,  the  swinging  lever  whereof  is  provided  with  flat-sided 
pivots,  and  the  base  with  corresponding  seats  or  bearings,  substantially  as  de- 
scribed. 

"(8)  The  combination  with  the  arms,  8,  having  flat  seats  or  bearings,  5,  of 
the  swinging  lever  having  flat  pivots,  and  a  supporting  spring,  substantially 
as  described.'' 

The  improvements  covered  by  these  claims  '^  relate  to  that  class  of 
clasps  which  have  a  spring-seated  holding-lever  that  is  adapted  to  be 
thrown  open  or  closed  by  the  manipalation  of  the  fingers.  Sach  clasps 
are  especially  useful  as  fastenings  for  overshoes,  pocketrbooks,  and  like 
articles."  The  clasp  consists  of  three  parte, — a  base-plate,  a  tongue,  and 
a  spring,  by  which  the  tongue  is  controlled.  The  tongue  is  provided 
with  rectangular  pivots  to  rest  in  similar  seats.  The  pivots  are  formed 
by  leaving  them  in  the  condition  in  which  they  are  when  cut  from  the 
sheet-metal.  The  flat  surfaces  thus  left  are  suited  to  rest  snagly  upon 
the  flat  bearings  of  the  sockets.  The  complainant  concedes  that,  prior 
to  his  improvement,  spring-dasps  composed  of  a  base-plate,  a  spring, 
and  a  swinging  tongue  were  well  known  in  the  art,  but  he  confines  the 
invention  to  the  single  feature  of  providing  the  lever  with  flat-sided  piv- 
ots, and  the  base  with  corresponding  seats;  and  this  he  insists  was  new 
and  patentable.  In  1875  Louis  Messer  received  a  patent  for  a  fasten- 
ing for  pocket-books  in  which  the  swinging  lever  is  provided  with  flat- 
seated  pivots,  and  is  so  arranged  that  by  the  action  of  the  spring  the 
hook  is  firmly  held  in  two  different  positions, — open  and  shut.  In  1876 
a  patent  was  granted  to  Louis  Prahar  for  a  pocket-book  fastener,  consist- 
ing of  a  base-plate,  a  swinging  tongue,  and  a  spring  to  hold  the  tongue 
in  place,  both  when  fastened  and  unfastened.  In  the  same  year  a  patent 
for  a  similar  clasp  was  granted  to  Daniel  M.  Bead.  In  1878  another  pat- 
ent was  granted  to  Prahar  for  a  spring-clasp  for  pocket-books  and  other 
articles,  consisting  of  a  base-plate,  a  tongue,  and  a  spring  to  operate  the 
tongue  so  as  to  hold  it  securely  when  closed  and  when  opened.  King 
and  Hammond  obtained  a  patent  for  a  spring  shoe-clasp  in  1879.  The 
tongue  has  flat,  or  nearly  flat,  pivots,  and  when  opened  or  closed  is  held 
by  the  spring.  In  June,  1882,  a  clasp  very  similar  to  the  patented 
clasp  was  made  under  the  direction  of  the  defendant  Thomson,  and  in 
June,  1883,  it  was  shown  to  the  complainant;  the  only  appreciable 
difference  between  this  and  the  complainant's  device  being  that  in  the 
former  the  tongue,  though  it  has  flat-sided  pivots,  has  not  flat  seats  or 
bearings  upon  which  the  pivots  rest.  Various  other  patents  and  exhib- 
its are  introduced  showing  shoe-clasps  so  similar  in  appearance  and  op- 
eration that  only  a  careful  examination  discloses  a  difference  in  minor  de- 
tails. The  art  was  far  advanced  when  complainant's  patents  were  issued. 
The  field  was,  at  best,  a  limited  one. 

The  defenses  are  anticipation  and  lack  of  patentable  novelty.  Infringe- 
ment of  the  claims  of  No.  303,596  is  denied* 
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In  view  of  the  facts  disclosed  by  the  record  it  is  thought  that  none 
of  the  claims  covers  a  patentable  invention.     To  produce  the  devices 
shown  and  described  involved  structural  changes  merely,  not  above  the 
intellectual  capacity  of  the  mechanic.     In  the  first  patent  the  tongue, 
instead  of  being  hinged  to  the  base-plate,  is  hinged  to  the  so-called 
spring-arms.     In  the  second  patent  flat  bearings  have  been  substituted 
for  round  bearings.     In  neither  patent  is  a  new  principle  involved,  or  a 
new  result  accomplished.     The  devices  of  the  complainant  may  work 
better,  perhaps,  and  may  be  improvements  on  what  preceded  them,  but, 
with  the  art  crowded  to  repletion  with  similar  structures,  it  cannot  be 
held  that  changes  so  inconsiderable  involve  invention.     CoUins  Co.  v. 
Coes,  47  0.  G.  523,  9  Sup.  Ct.  Rep.  514;  Brewing  Co.  v.  Gottfried,  128 
U.  S.  158,  169,  9  Sup.  Ct.  Rep.  83;  Plow  Co.  v.  Kingman,  46  O.  G. 
1107,  9  Sup.  Ct.  Rep.  259;  Harwood  v.  Railway  O).,  11  H.  L.  Cas,  654; 
In  re  BUmdy^  1  MacArthur,  Pat.  Cas.  552;  Kirhy  v.  Bearddey,  5  Blatchf. 
438;  Sangstery.  Miller,  Id.  243;  Knox  v.  Murtha,  9  Blatchf.  205;  duett 
V.  Claflin,  30  Fed.  Rep.  921^  and  cases  cited. 

Although  the  decision  may  well  be  rested  upon  the  lack  of  patentable 
novelty,  a  few  words  upon  the  question  of  infringement  may,  with  pro- 
priety, be  added.  The  defendants'  device  consists  of  a  clasp  formed  of 
two  flexible  plates  having  each  two  arms.  Between  them  is  hung  a 
swinging  tongue  with  flat-sid^  pivots,  which  rest  in  corresponding  rec- 
tangular depressions  in  the  spring-arms  of  the  plates.  These  plates  are 
secured  together  by  a  metal  strap.  When  the  tongue  is  moved  by  the 
hand  the  square  pivots  are  turned  and  pry  apart  the  free  ends  of  the 
spring-arms.  Although,  broadly  speaking,  this  device  embodies  the  el- 
ements of  the  claims  of  No.  303,596,  the  mode  of  operation  is  essentially 
unlike  that  of  the  patented*  clasp.  It  is  different  in  result,  in  appear- 
ance, and  in  the  construction  of  the  parts,  which  are  not  substantially 
like  those  described  in  the  patent.  The  tongue  of  the  defendants'  clasp 
has  no  end  or  cam  resting  upon  and  supported  by  the  extremity  of  the 
spring,  and  constituting  a  bearing  for  the  spring.  The  spring  described 
in  the  patent  is  not  found  at  all.  The  only  spring  action  in  defendants' 
device  is  that  caused  by  prying  open  the  jaws  of  the  plates  when  the 
square  pivots  of  the  tongue  are  turned.  When  the  clasp  is  locked  with  - 
the  slotted  plate  the  strain  comes,  not  on  the  flat  side  of  the  pivots,  but 
on  the  edge.  The  spring-arms  do  not  operate  to  produce  a  leverage  in 
holding  the  tongue  in  position  when  subjected  to  this  strain,  as  does  the 
spring  of  the  patent.  There  is  no  strain  tending  to  force  the  arms  apart. 
The  line  of  draft  is  against  the  ends  of  the  rectangular  bearings,  in  which 
the  pivots  fit  snugly. 

As  to  patent  No.  303,547,  although  the  defendants'  experts  deny  in- 
fringement, their  counsel  expressly  admits  that  "if  the  patent  is  valid  it 
is  unquestionably  infringed."  Infringement  of  No.  303,596  is  strenu- 
ously denied  by  experts  and  counsel  alike.  If  a  broad  construction  can 
be  placed  upon  the  claims  there  will  be  no  difficulty  in  finding  iuMnge- 
ment.  But  if,  upon  any  theory,  the  claims  can  be  sustained,  it  would 
seem  that  they  must  be  restricted  within  such  exceedingly  narrow  limits 
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that  infringement  of  No.  303,596,  at  least,  is  by  no  means  free  from 
doubt.  There  is  little  room  for  monopoly  in  this  art.  The  language  of 
Mr.  Justice  Bradley  in  Bragg  v,  I\tch^  121  U.  S.  478,  7  Sup.  Ct.  Rep. 
978,  seems  peculiarly  applicable.  In  dealing  with  a  somewhat  similar 
structure  he  says : 

'*One  would  hardly  suppose  that  a  patentable  invention  could  have  been 
made  in  relation  to  this  little  device.  But  many  patents  have  been,  and  prob- 
ably more  will  be,  granted.  *  *  *  It  is  obvious  from  the  foregoing  review 
of  prior  patents  that  the  Invention  of  Bristol,  if  his  snap-hook  contains  a 
patentable  invention,  is  but  one  in  a  series  of  improvements  all  having  the 
same  general  object  and  purpose;  and  that  in  construing  the  claims  of  his 
patent  they  must  be  restricted  to  the  precise  form  aud  arrangement  of  parts 
described  in  his  specification,  and  to  the  purpose  indicated  therein." 

See,  also,  jpyfer  V.  Yentzer,  94  U.  S.  288;  Sharp  v.  Riesmer,  119  U.  S. 
631,  7  Sup.  a.  Rep.  417;  McCormick  v.  TalcoU,  20  How.  402;  Burr  v. 
Duryesy  1  Wall.  631;  RaUivay  Co.  v.  Sayles,  97  U.  S.  664. 

The  bill  is  dismissed. 


Myers  v.  Theller  et  al. 
[CircuU  Court,  8.  D.  2^&w  York.    May  7, 1889.) 

1.  Tradb-Marks— Imitations. 

Defendants  use  a  bottle  for  bitters  which  has  the  peculiar  form,  color, 
round  shoulders,  and  short  neck  of  complainants'  bottle,  with  a  label  con- 
taining the  words  ** Theller' 8  Celebrated  Stomach  Bitters. ''a  monogram  of 
the  letters  *^A.  T."  In  place  of  the  picture  of  St.  George  and  the  dragon,  used 
by  complainants,  a  black  shield  below  the  monogram  greatly  resembling 
complainants'  shield,  and  below  the  shield  an  imitation  of  the  lettering  upon 
the  genuine  label.  Meld,  an  imitation  well  and  designedly  calculated  to  de- 
ceive. 

9,  Same— EvTOENCB— Former  Suit. 

The  fact  that  one  of  the  defendants  was  in  1870  engaged  in  manufacturing 
imitations  of  the  goods,  labels,  and  trade-marks  now  manufactured  and 
owned  by  complainants,  and  was  then  successfully  sued  therefor,  is  imma- 
terial, and  the  record  of  that  suit,  which  was  offered  only  for  the  purpose  of 
showing  that  fact,  is  excluded. 

In  Equity.     Bill  to  enjoin  infringement  of  trade-mark,  etc. 
A.  H,  Clarke  and  James  Watson,  for  complainants. 
Meyer  Auerbach,  for  defendants. 

Shipman,  J.  The  bill  allies  that  the  complainants,  Hostetter  and 
Myers,  are  partners  doing  business  at  Pittsburgh,  Pa.,  und^r  the  firm 
name  of  Hostetter  &  Co.,  and  are  engaged  in  the  manufacture  and  sale 
of  a  medical  compound  known  as  "Hostetter's  Stomach  Bitters,"  and  very 
extensively  dealt  in  throughout  the  United  States  and  other  countries. 
That  prior  to  the  formation  of  their  partnership  said  "Hostetter's  Stom- 
ach Bitters"  were  made  and  sold  by  said  David  Hostetter  and  George  W. 
Smithy  partners,  as  Hostetter  &  Smith,  at  said  Pittsburgh,  for  about  30 
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years  oontinaously.  That  said  David  Hostetter,  about  1852,  originated 
a  peculiar  form  of  bottle,  with  round  shoulders  and  short  neck,  and 
well  adapted  to  the  particular  manner  of  putting  up,  packing,  and  ship- 
ping said  bitters.  That  said  '^  Hostetter's  Stomach  Bitters"  were  by  said 
Hostetter  &  Smith  manufactured  with  great  care  and  skill,  and  are  still 
so  manufactured  by  the  cpmplainants;  and  that,  owing  to  their  excel- 
lence, they  have  acquired  a  wide  reputation  as  a  valuable  medicinal  com- 
pound. That  they  have  expended  large  sums  of  money  in  acquiring  the 
right  to  the  exclusive  use  of  the  trade-marks,  stock,  and  good-will  which 
formerly  belonged  to  said  Hostetter  &  Smith.  That  the  manner  in  which 
said  '^Hostetter's  Stomach  Bitters"  have  been  by  their  predecessors,  and 
still  are  by  them,  put  up  and  sold  is  as  follows:  The  bitters,  when 
manufactured,  are  put  into  said  bottles,  which  are  square,  of  uniform 
size  and  color.  Labels  are  pasted  upon  the  reverse  sides  of  said  bottles. 
One  label  consists  of  the  pictorial  representation  of  St.  George  and  the 
dragon,  and  the  symbol  of  a  black  shield,  which  appear  in  the  center 
below  the  words  '^ Hostetter's  Celebrated  Stomach  Bitters,"  and  above  a 
tiny  note  of  hand  for  one  cent,  signed  '^ Hostetter  <&  Go."  It  contains 
other  words  and  letters,  all  being  surrounded  by  a  double  embosded  bor- 
der. The  label  for  the  reverse  side  is  printed  in  gold  or  gilt  letters,  con- 
taining directions  for  the  use  of  the  bitters,  etc.  That  the  said  defend- 
ants Arnold  Thelltr  and  Cornell  Theller,  partners  as  A.  Theller  &  Son; 
Henry  H.  Thomas,  and  Paul  J.  Felix  and  Patrick  H.  Cody,  partners 
as  Felix  <fc  Cody, — combined  and  confederated  together  to  defraud  the 
complainants.  Thai  they  are  engaged  in  a  scheme  to  put  upon  the  mar- 
ket and  palm  off  upon  the  public  a  preparation  of  their  own,  which  is 
actually  sold  as  and  for  the  complainants',  not  only  in  bulk,  but  in  bot- 
tles. That  the  bitters  made  and  sold  by  defendants  resemble  the  com- 
plainants' bitters  in  color,  taste,  and  smell,  to  mislead  and  deceive  pur- 
chasers and  consumers.  That  said  imitation  bitters  are  compounded  by 
the  defendants  Arnold  Theller  and  Cornell  Theller  in  New  York  city. 
That  they  place  the  same  in  botUes  resembling  complainants'  bottles  to 
an  extent  well  calculated  and  intended  to  mislead  and  deceive  the  un- 
wary, and  which  do  so  mislead  and  deceive.  That  they  also  purchase 
the  empty  bottles  once  used  by  complainants,  and  refill  the  same  with 
said  imitation  bitters,  and  cause  them  to  be  palmed  ofif  as  and  for  the 
genuine  bitters  of  the  complainants,  and  having  the  original  labels  and 
trade-marks  thereon.  That  they  also  sell  and  cause  to  be  sold  or  deliv- 
ered by  the  defendant  Thomas  said  imitation  bitters  in  bulk,  by  the  gal- 
lon, in  jugs,  and  demijohns,  marking  the  same  '^ Hostetter's  Bitters." 
That  said  defendant  Thomas  furnishes  said  imitation  bitters  to  defend- 
ants Felix  A  Cody,  who  place  the  same  in  said  bottles  which  once  con- 
tained the  genuine  bitters  of  your  orators;  and  that  said  Felix  &  Cody 
sell  the  same  as  and  for  the  genuine,  asserting  that  the  said  imitation  are 
not  an  imitation,  but  are  the  genuine  bitters  of  the  complainants,  when 
they  well  know  that  the  same  are  made  by  said  Theller  &  Son;  and  that  said 
Theller  &  Son  and  said  Thomas  supply  many  others  with  said  imitation 
bitters  in  bulk  and  in  bottles,  both  the  genuine  bottles  of  the  c(»nplain- 
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ants  and  bottles  resembling  them,  to  an  extent  calculated  to  mislead  and 
deceive,  and  which  do  actually  mislead  and  deceive  purchasers  and  con- 
sumers. The  prayer  is  for  an  Injunction  against  making  or  selling  an 
article  of  bitters  in  imitation  or  purporting  to  be  Hostetter's  bitters,  or 
resembling  the  same  in  color,  taste,  and  smell;  or  with  using  the  name 
"Hostetter's"  in  connection  with  bitters  not  made  by  the  complainants; 
and  from  making  use  of  the  complainants'  empty  bottles  by  placing 
therein  an  article  of  bitters  not  made  by  them;  and  from  selling  or  offer- 
ing for  sale  an  article  of  bitters  in  bottles  resembling  the  complainants' 
bottles,  to  an  extent  calculated  to  deceive;  and  from  using  any  label  or 
t)»de-mark  which  resembles  the  complainant's  label  or  trade-mark  to  an 
extent  calculated  to  deceive,  or  which  does  deceive,  and  under  which  de- 
iendant's  bitters  are  sold  as  and  for  the  complainants;  and  for  further 
relief.  Thomas  and  Felix  &  Cody  permitted  the  bill  to  be  taken  pro 
conf€890.  David  Hostetter  died  after  the  bill  was  filed.  The  Thellers 
took  no  testimony. 

The  averments  of  the  bill  respecting  the  long-continued  manufacture 
by  Hostetter  &  Co.  and  their  predecessors  of  "Hostetter's  Stomach  Bit- 
ters," its  popularity,  wide  reputation,  and  extensive  sale,  the  character 
and  continued  use  by  the  firm  of  Hostetter  &  Co.  and  their  predecessors 
of  the  described  trade-marks,  and  the  ownership  of  the  trade-marks,  are 
true.  The  peculiar  form  and  amber  color  of  the  bottles,  and  the  pecul- 
iar appearance,  character,  and  distinguishing  features  of  the  labels,  which 
have  been  uniformly  used  upon  the  bottles  are  well  known  as  designat- 
ing the  article  which  is  manufactured  by  the  complainants,  and  as  giv- 
ing notice  who  were  the  producers,  and  the  article  has  a  reputation  de- 
rived from  the  care  or  skill  of  the  manufacturers.  The  trade-mark  is 
one  of  large  pecuniary  value.  It  was  registered  three  times  in  the  pat- 
ent-ofSce  in  the  name  of  some  one  of  the  complainants'  predecessors,  and 
in  1888  in  the  name  of  the  complainants.  The  bill  alleges  a  fraudu- 
lent and  unlawful  use  of  the  trade-mark  by  the  defendants,  or  some  of 
them,  in  three  ways:  (1)  By  the  combination  of  all  of  them  to  palm 
off  upon  the  public  as  Hostetter's  bitters,  by  means  of  the  fraudulent 
use  of  the  plaintiffs'  trade-marks,  an  imitation  article  compounded  by 
the  Thellers,  which  is  sold  or  delivered  by  said  Thomas  to  said  Felix  & 
Cody,  who  place  the  same  in  genuine  Hostetter  bottles,  and  sell  the 
same  as  and  for  genuine  Hostetter  bitters,  knowing  that  it  is  made  by 
the  said  Thellers;  (2)  by  the  acts  of  the  said  Thellers  in  placing  their 
imitation  article  in  empty,  genuine  bottles,  and  selling  the  same  as  a 
genuine  article;  and  (3)  by  the  acts  of  the  said  Thellers  in  placing  their 
imitation  article  in  labeled  bottles  which  resemble  and  imitate  the  com- 
plainants' labeled  bottles,  and  are  intended  to  deceive  purchasers,  and 
which  do  so  deceive.  There  is  abundant  proof  that  the  Thellers  have 
been  wont  to  sell  an  imitation  article,  by  the  gallon,  to  Thomas,  who  is 
a  peddler  of  bitters  among  retail  liquor  dealers  in  the  city  of  New  York; 
that  he  has  furnished  the  same  article,  by  the  quantity,  to  Felix  <fe  Cody, 
who  placed  it  in  genuine  Hostetter  bottles,  and  sold  it  as  Hostetter  bit- 
ters, knowing  that  it  was  an  imitation  article.  There  is  no  evidence 
v.88F.no.7— 89 
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that  the  Thellers  knew  that  it  was  being  furnished  to  Felix  &  Cody,  and 
no  adequate  evidence  that  they  were  combining  with  Thomas  to  cause 
the  article  to  be  placed  by  any  one  in  genuine  Hostetter  bottles.     They 
sold  it  to  him  in  bulk,  and  probably  believed  that  the  saloon-keeper 
would  sell  it  as  genuine;  but  there  is  no  adequate  proof  that  it  was  de- 
livered to  Thomas  for  that  known  and  prearranged  purpose.     The  al- 
leged conspiracy  between  them  and  Thomas  and  Felix  &  Cody  is  not 
proved.     There  is  no  evidence  of  actual  sales  by  the  Thellers,  or  of  act- 
ual possession  by  them  for  sale  or  use,  of  imitation  bitters  put  up  in 
genuine  Hostetter  bottles.     They  deny  in  their  sworn  answer  the  use  by 
them  of  any  bottles  theretofore  used  by  the  complainants.     The  hearsay 
testimony  which  repeated  Thomas'  and  Pathenheimers'  declarations,  and 
which  was  objected  to,  is  inadmissible.     A  person  who  acted  for  the 
time  being  as  a.  detective,  testified  that  Cornell  TheUer,  when  he  was 
clerk  fof  his  father,  Arnold  Theller,  and  in  the  business  of  such  agency, 
and  in  a  transaction  then  depending,  in  reply  to  a  business  inquiry  re- 
specting the  purchase  of  Hostetter  bitters  said  that  his  father  was  ac- 
customed to  sell  bitters  in  Hostetter's  bottles  as  genuine  Hostetter's  bit- 
ters, but  that  they  did  not  have  any  at  present,  but  told  the  inquirer  to 
send  in  later.     At  another  time,  it  is  testified  that  he  told  an  employ^ 
of  the  complainants  who  was  also  acting  as  a  detective,  that  he  (Comdl) 
could  sell  hinj  an  imitation  of  Hostetter's  bitters,  but  that  the  only 
way  in  which  it  could  be  sold  to  simulate  the  genuine  article  was  to  put 
it  in  genuine  bottles,  and  he  had  no  bottles  at  that  time.     At  another 
time  it  is  testified  that  he  said  to  the  same  witness  that  he  was  not  then 
selling  the  genuine  bottles,  though  he  might  have  some  at  some  future 
time.     In  view  of  the  absence  of  proof  of  actual  sales   in  Hostetter 
bottles  or  of  the  possession  of  Hostetter  bottles,  of  the  denial  in  the 
answer  of  the  use  of  genuine  bottles,  and  of  my  lack  of  confidence  in 
the  accuracy  of  the  report  of  the  first  conversation,  for  I  do  not  think 
that  Cornell  Theller  would  be  likely  to  make  to  a  stranger  such  a  bald 
disclosure  of  his  father's  character  as  a  couhterfeiter,  I  am  of  opinion 
that  the  alleged  sale  by  the  Thellers  of  their  spurious  article  in  genuine 
Hostetter's  bottles  is  not  adequately  proved. 

The  third  question  of  fact  is  in  regard  to  the  Thellers'  imitation  of 
the  complainants'  trade-mark.  Arnold  Theller  told  a  witness  that  he 
had  an  article  of  his  own  known  as  "Theller's  Stomach  Bitters,"  in  botr 
ties  of  the  same  size  and  general  character  as  the  Hostetter  bottles;  that 
it  could  be  disposed  of  as  Hostetter's  bitters.  A  bottle  of  bitters  is  pro- 
duced in  evidence,  which  has  the  peculiar  form,  color,  round  shoul- 
ders, and  short  neck  of  the  Hostetter  bottle,  having  a  label  containing 
the  words  "Theller's  Celebrated  Stomach  Bitters,"  a  monogram  of  the 
letters  "A.  T."  in  place  of  the  picture  of  St.  George  and  the  dragon,  a 
black  shield  below  the  monogram,  which  greatly  resembles  the  com- 
plainants' shield,  and  below  the  shield  an  imitation  of  the- appearance 
of  the  tiny  lettering  upon  the  genuine  label.  A  former  employ^  of  Ar- 
nold Theller,  though  a  very  unwilling  witness,  testified  enough  to  show 
that  Theller's  bitters  were  bottled  in  these  bottles  thus  labded.     The 
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shape  and  color  of  the  bottle,  the  shield,  and  the  general  appearance  ot 
the  label,  are  w^l  and  designedly  adapted  to  deceive  the  ordinary  pur- 
chaser in  the  ordinary  course  of  purchasing  the  article  in  a  small  quan- 
tity for  immediate  use.  The  general  effect  is  to  make  the  purchaser 
suppose  that  he  is  drawing  his  supply  from  a  Hostetter  bottle,  while 
some  of  the  details  of  the  label  differ  from  those  of  the  genuine  label. 
If  the  oral  admission  of  Theller  was  not  in  the  case,  it  would  be  difficult 
to  conceive  why  the  peculiar  shape  and  the  shield  and  the  general  style 
of  the  label  were  used,  unless  the  object  was  to  imitate  the  plaintiffs' 
trade-mark,  and  so  deceive  the  purchaser,  while  at  the  same  time  the 
purchaser  is  enabled  upon  careful  inspection  of  the  bottle  to  see  that  it 
is  an  imitation  of  the  genuine  article.  From  the  admission  of  Theller, 
it  is  obvious  that  his  purpose  was  to  deceive  the  public,  and  the  testi- 
mony shows  that  the  resemblance  was  adequate  to  accomplish  the  pur- 
pose. The  exceptions  taken  to  the  testimony  at  folios  45, 137, 145, 147, 
and  364  are  sustained.  The  record  and  decree,  dated  May  5,  1871,  in 
the  case  of  Hostetter  &  Smith  against  Arnold  Theller  and  others,  in  the 
circuit  court  of  the  United  States  for  the  district  of  Nebraska,  which 
were  offered  only  for  the  purposes  named  in  folio  257,  are  excluded  upon 
the  ground  that  the  fact  that  Arnold  Theller  was  engaged  in  1870  in 
manufacturing  imitations  of  the  goods,  labels,  and  trade-marks  now  man- 
ufactured and  owned  by  the  complainants,  and  was  successfully  sued 
therefor,  is  not  material  to  the  issues  in  this  case.  Let  there  be  a  decree 
.which  shall  enjoin  Arnold  Theller  and  Cornell  Theller  against  the  use 
of  any  labels  or  trade-marks  made  in  colorable  and  deceptive  imitation 
of  the  labels  and  trade-marks  of  the  complainants,  and  from  the  use  of 
any  bottles  made  in  imitation  of  the  bottles  made  or  used  by  the  com- 
plainants to  which  shall  be  attached  labels  or  trade-marks  made  in  col- 
orable and  deceptive  imitation  of  the  labels  and  trade-marks  of  the  com- 
plainants. 


The  Henry  Buck, 

Stokes  v.  The  Henry  Buck. 

{District  Ccurt,  D.  South  Carolma.    April  9, 1889.) 

TowAOB— Negligence— Raiits. 

A  tug  which  undertakes  to  tow  a  rait  to  a  certain  place,  and  which  leavet 
it  before  it  arriveB  there,  without  ascertaining  whether  the  raft  is  made  fast 
or  not,  and  without  giving  any  order  in  relation  thereto,  is  negligent,  and  ii 
responsible  where  the  raft  is  carried  away  by  the  tide  and  wind. 

In  Admiralty. 

libel  by  W.  E.  Stokes  against  the  steam-tag  Henry  Buck,  for  dam- 
ages for  negligence  in  towing  a  raft. 
J^  P.  K.  Bryan^  for  libelant. 
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/•  N.  Nathans^  for  respondent. 

SmoNTON,  J.  This  libel  is  for  negligence  in  towing  a  raft  of  lumber. 
Whatever  doubts  the  older  cases  may  have  created  with  respect  to  the 
jurisdiction  in  cases  of  this  character,  the  later  cases  have  removed  all 
of  these.  The  F.  &  P.  M.  No,  2,  33  Fed,  Rep.  511.  In  dealing  with 
the  question  of  negligence,  the  tug  cannot  be  treated  as  a  common  car- 
rier. Negligence  must  not  only  be  alleged,  but  proved.  The  Webby  14 
Wall.  406.  The  libelant  was  under  contract  to  furnish  lumber  to  £. 
L.  Halsey,  in  Charleston.  He  sent  a  raft  consisting  of  41  bulls  from 
Colleton  county,  on  the  Edisto  river.  The  raft  having  been  delayed, 
the  agent  of  libelant,  on  6th  December  last,  sent  the  tug  Henry  Buck  to  look 
for  it.  The  tug  returned,  not  having  found  it.  On  the  15th  of  Decem- 
ber the  agent  of  libelant  called  up  the  tug's  master  by  telephone,  and, 
telling  him  that  the  raft  had  been  heard  from,  requested  him  to  go  for 
it,  and  bring  it  to  Charleston.  On  the  17th  of  December  the  tug  went, 
and  found  the  raft  at  Church  flats, — a  part  of  the  coast  inland  naviga^ 
tion,  about  15  miles  from  the  Stono  river.  The  raft  was  in  charge  of  an 
experienced  pilot  and*  five  hsmds,  two  of  whom,  at  least,  had  large  expe- 
rience in  the  business  of  rafting  lumber  from  the  Edisto  river  to  Charles- 
ton. Reporting  to  the  pilot  that  he  had  been  sent  for  the  raft,  and  tak- 
ing it  in  tow,  the  tug-master  and  the  tug  proceeded  down  the  stream  to 
Stono  river,  crossed  the  river,  and  stopped  at  the  mouth  of  Elliott's  cut, 
a  navigable  stream  connecting  Stono  river  with  Ashley  river.  Owing  tp 
reasons  of  no  importance  to  this  opinion  the  ebb-tide  sets  from  this  en- 
trance of  Elliott's  cut  on  the  Stono  towards  the  Ashley  river.  Rafts  pass- 
ing through  without  a  tow  enter  the  cut  on  the  early  ebb-tide,  and  float 
until  they  reach  near  the  entrance  into  the  Ashley.  There  they  wait  un- 
til the  very  last  of  the  ebb,  go  out  into  Ashley  river,  and  take  the  flood- 
tide  up.  On  the  present  occasion  the  tide  was  near  dead  low  water. 
The  tug-master  ordered  the  hands  to  tie  up  on  the  bank,  and  then  left 
to  go  to  town.  The  men  on  the  raft  say  that  he  inform^  them  that  he 
would  return  at  high  water.  He  says  that  he  told  them  that  he  would 
return  the  next  day.  At  all  events,  he  did  come  back  at  high  water, 
because,  as  the  master  says,  the  wind  was  high,  and  he  was  uneasy  about 
the  location  of  the  raft.  Reaching  the  raft  at  high  water,  about  7  p.  m., 
the  tug  pulled  it  ofi^,  and  allowed  it  to  drop  down  with  the  tide  in  El- 
liott's cut.  Tbe  raft  proceeded  down  the  cut  with  the  tide,  the  tug  fol- 
lowing until  it  reached  a  point  known  as  Quigley's,  where  the  tug  passed 
it.  The  tug-master  and  his  mate  say  that  the  raft  had  stopped.  Whether 
it  was  made  fiast  or  not  they  did  not  know.  The  fireman  says  that 
while  the  tug  was  passing  the  raft  continued  to  float.  The  three  say 
that  the  tug-master  informed  the  raftsmen  that  he  would  come  back  the 
next  day  for  them.  All  the  raft-hands  say  that  the  tug-master  told  them 
to  keep  on  down,  and  that  he  would  meet  them,  and  take  hold  at  the 
entrance  of  the  cut  into  the  Ashley  river.  This  was  about  hialf  past  8 
p.  M.  The  tug  went  on  to  Charleston.  The  raft  proceeded  to  Ashley 
river.     The  tide  was  ebb,  going  out  fast  to  the  sea.    The  raft  could  not 
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stop.  The  tug  not  being  there,  it  proceeded  rapidly  on  the  falling  tide, 
aided  by  a  strong  west  or  north-west  wind,  towards  the  bar.  When  off 
the  Battery,  two  men  in  a  small  boat  were  sent  ashore  to  inform  the  agent 
of  libelant  of  the  disaster.  The  rest  of  the  men  on  the  raft  went  on,  and 
in  response  to  their  cries  for  help  were  rescued  just  before  reaching  Fort 
Sumter.  The  raft  was  beached  on  Sullivan's  island.  The  larger  part 
of  it,  with  labor  and  expense,  was  saved  by  libelant.  The  news  of  the 
disaster  was  published  in  the  daily  papers  of  the  18th.  The  tug  made 
no  effort  to  go  after  the  raft,  or  to  save  any  part  of  it,  and  no  report  was 
made  to  libdant  or  his  agent.  The  tug-master  explained  this  by  saying 
that  he  heard  Mr.  Halsey,  agent  for  libelant,  say  through  the  telephone 
on  Tuesday,  18th,  that  he  had  had  enough  of  the  Henry  Buck.  Mr. 
Halsey  says  th&t  he  did  say  this,  but  that  it  was  on  the  Friday  follow- 
ing, just  a  half  hour  before  he  hired  the  tug  Maryland  to  tow  back  the 
raft.  The  weather  on  the  17th  began  with  a  gale  early  in  the  morning, 
followed  by  a  heavy  fog  and  a  south-west  breeze,  with  westerly  and  north- 
westerly wind  pretty  high  in  the  afternoon  and  evening.  A  raft  lying 
in  the  cut  ahead  of  this  raft,  waiting  for  the  tide,  as  has  been  described, 
passed  over  safely  after  the  ebb-tide  had  run  out. 

These  are  the  facts  of  the  case  set  out  in  the  testimony.  It  is  foil  of 
direct  contradictions  on  material  points.  The  most  material  of  these  is 
as  to  what  occurred  when  the  tug  passed  the  raft  in  the  cut.  All  the 
raft-hands  were  on  the  raft.  Three  of  them  had  large  experience  in 
these  waters.  They  dropped  down  the  cut  on  the  ebb-tide  not  half  out, 
with  a  strong  west  wind  blowing.  Unless  they  expected  to  meet  the  tug 
at  Ashley  river,  they  must  have  expected  the  result  which  followed, 
drifting  rapidly  to  sea  at  the  risk  of  their  lives.  It  is  impossible  to  be- 
lieve that  they  did  not  expect  to  meet  the  tug  when  they  reached  Ashley 
river.  On  the  other  hand,  the  tug-master,  his  mate,  and  fireman,  deny 
that  the  master  said  that  he  would  wait  for  the  raft  as  they  state.  For- 
tunately it  is  not  necessary  to  decide  this  conflict.  It  is  clear  that  the 
tug  parted  the  raftj  and  left  it;  her  master,  who  had  undertaken  to  tow 
it  to  Charleston,  and  who  was  in  full  charge  of  it,  not  knowing  or  stop- 
ping to  know  whether  the  raft  had  been  made  fast  or  not,  and  not  hav- 
ing given  any  order  to  this  effect.  He  left  it,  also,  without  giving  his  or- 
ders in  such  a  way  that  they  could  not  be  misunderstood.  This  was 
negligence,  for  which  the  tug  is  responsible.  As  to  the  amount  for  which 
it  is  responsible,  counsel  will  be  heard  on  this  point,  and  especially  as 
to  the  liability  of  the  respondent  for  the  demurrage  paid  by  libelant  to 
Mr.  Halsey  under  his  contract  with  him. 
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Albina  Ferry  Co.  v.  The  Imperial  and  The  S.  G.  Reed. 

(District  Court,  D.  Oregon.    March  28, 1889.) 

1.  TowAOB—CoLiiisTOH— Liability  of  Tug. 

A  tug,  employed  by  a  ship  to  move  her  from  her  anchorage  Ip  the  Wallamet 
river  to  a  dock  in  East  Portland,  under  the  direction  and  control  of  the  pilot 
in  charge  of  the  ship,  is  not  liable  for  injury  caused  by  a  collision  of  such 
▼essel  with  another.  In  such  case  the  tug  and  tow  are  but  one  vessel,  and 
that  one  is  the  tow. 

2.  Naviqablk  Waters— Obstbuction. 

A  wire  cable,  used  as  a  guide  across  the  Wallamet  river  by  the  ferry-boat  of 
the  Albina  Ferry  Company,  when  held  up  within  Hi  feet  of  the  surface  of 
the  water,  at  18  feet  from  the  end  of  the  boat  and  150  feet  from  the  shore,  in 
water  over  30  feet  in  depth,  in  the  vicinity  of  the  approach  of  sea-going  ves- 
sels, to  the  Irving  dock  in  East  Portland,  is  a  material  obstruction  to  naviga- 
tion, and  unlawful,  unless  sanctioned  by  the  letcislature. 
{ByUabui  by  the  Court) 

In  Admiralty. 

P.  L.  WiUis,  for  libelant. 

Oyrua  Ddph,  for  the  S.  G.  Reed. 

Edward  N.  Deady,  for  the  Imperial. 

Deady,  J.  This  suit  is  brought  by  the  libelant,  the  Albina  Feny 
Company,  to  recover  damages  in  the  sum  of  $500,  allied  to  have  been 
caused  by  a  collision  of  the  ship  Imperial,  while  being  towed  by  the 
steam-boat  S.  G.  Reed,  with  the  ferry-boat  Veto  No.  2. 

The  facts  appear  to  be  as  follows:  Between  1  and  2  o'clock  in  the 
afternoon  of  September  14,  1888,  Albert  Betts,  a  Wallamet  river  pilot, 
was  employed  to  dock  the  Imperial  at  the  Irving  dock,  in  East  Portland, 
and  for  that  purpose  obtained  from  the  claimant,  the  Oregon  Railway  & 
Navigation  Company,  the  use  of  the  steam-boat  S.  G.  Reed  and  crew. 

The  Imperial  was  lying  at  anchor  in  the  river  some  distance  below 
Montgomery  dock,  in  Albina,  and  to  the  west  side  of  the  river.  Her 
length  is  198  feet,  and  her  beam  38  feet.  She  had  just  arrived  from 
Wilmington,  Cal.,  in  ballast,  and  was  15  feet  out  of  water  and  13  feetin. 

At  the  time  of  the  collision  the  Veto  No.  2  was  being  run  by  the  libel- 
ant, a  corporation  formed  under  the  laws  of  Oregon,  under  a  license,  as 
a  ferry-boat  between  her  slip  or  landing  on  the  east  side  of  the  Wallamet, 
in  Albina,  just  south  of  river  lot  19,  and  her  landing  on  the  west  side  of 
the  same,  on  lots  26  and  27,  in  the  Couch  addition  to  Portland;  the 
width  of  the  river  between  such  landings  being  about  1,200  feet.  North 
of  the  ferry-islip  the  river  front  is  occupied  for  about  1,000  feet  by  the 
Allen  &  Lewis  warehouse  and  the  Montgomery  dock.  About  100  feet 
south  of  the  ferry-slip  is  Shaver's  wharf,  and  Irving 's  dock  is  about  350 
feet  south  of  the  same. 

In  the  space  between  the  ferry-slip  and  Shaver's  wharf  is  a  small  float- 
ing wood  wharf  or  pontoon,  with  a  waiting-house  on  it.  The  ferry-boat 
is  run  on  a  steel  wire  cable  three  and  a  half  inches  in  circumference,  and 
fastened  to  the  shore  at  either  end.'  The  cable  is  supported  by  and 
passes  over  a  sheave  or  block  held  in  a  hanger  18  inches  above  the  wa- 
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ter,  which  is  fastened  to  the  under  side  of  the  guard  on  the  upper  side, 
and  at  each  end  of  the  boat,  about  18  feet  from  the  end  of  the  same. 

The  Veto,  when  in  its  slip  on  the  east  side,  extends  about  60  feet 
into  the  water  beyond  the  dock  line,  and  immediately  off  the  outer  end 
thereof  the  water  is  from  25  to  30  feet  deep,  and  deepens  to  the  middle 
of  the  river. 

At  the  tifiie  of  the  collision,  the  cable  off  the  end  of  the  boat  was  with- 
in 10  feet  and  5  inches  of  the  surface  of  the  water,  and  at  18  feet  beyond, 
it  was  within  11}  feet. 

The  Reed  made  fast  to  the  Imperial  on  her  starboard  side,  and  the 
two  vessels,  propelled  by  the  wheel  of  the  former,  and  navigated  as  one, 
under  the  charge  of  Pilot  Betts,  started  up  stream,  heading  eastward  for 
the  lower  end  of  Montgomery  dock.  The  wind  was  blowing  from  the 
east,  according  to  the  report  of  the  signal-office,  at  the  rate  of  six  miles 
an  hour;  and,  to  avoid  being  blown  over  to  the  west  side,  the  pilot  pur- 
posed to  keep  the  vessel  under  the  lee  of  the  docks  on  the  east  side. 

When  the  vessel  was  within  100  feet  of  the  dock  line,  at  the  lower 
end  of  the  Montgomery  dock,  she  was  straightened  up  the  river,  and  the 
engine  on  the  Reed  stopped  to  lessen  the  headway;  but  the  vessel  com- 
mencing to  drift  to  the  west,  at  about  300  feet  from  the  ferry-slip  the 
engine  was  "started  up"  again,  and  at  about  100  feet  therefrom  it  was 
stopped  again,  and  the  vessel  moved  along  in  the  direction  of  Irving 's 
dock  at  not  exceeding  two  miles  an  hour. 

At  this  time  the  ferry-boat  was  at  her  east  landing,  under  the  charge 
of  a  collector  and  engineer,  who  had  seen  the  Imperial  coming  up  the 
river,  some  600  or  700  feet  away,  and  thought,  as  they  say,  that  she 
was  going  to  stop  below  them,  because  she  was  so  close  in  to  the  docks. 
There  were  some  vehicles  and  passengers  on  the  boat,  apparently  bound 
west.  The  collector  and  engineer  were  on  shore  examining  the  condi- 
tion of  the  cable  and  the  pontoon  on  which  the  boat  made  its  landing. 
As  the  Imperial  came  in  front  of  the  slip  the  engineer  saw  her,  and  be- 
ing, as  he  says,  alarmed  at  her  proximity  to  the  ferry-boat,  he  jumped 
on  board,  ran  into  the  engine-room,  and  commenced  to  work  her  ashore 
into  the  slip,  which  the  collector  says  he  did. 

And  here  arises  the  disputed  question  in  the  case.  It  is  alleged  by 
the  libelant  that  the  Imperial  ran  on  and  against  the  apron  of  the  ferry- 
boat and  pushed  it  around  and  up  stream,  until  the  cable  broke,  when 
it  gave  way  in  the  direction  of  the  shore,  and  allowed  the  ship  to  pass 
on  to  the  dock.  On  the  other  hand,  the  claimants  insist  that  the  Im- 
perial did  not  strike  the  ferry-boat  at  all,  and  was  not  nearer  to  her  than 
20  feet,  but  that  in  passing  along  at  that  distance  or  more  in  front  of  her, 
the  keel  of  the  Imperial  caught  the  cable  of  the  ferry-boat,  and  pulled 
the  latter  around  until  the  cable  parted  or  puUed  loose  from  its  fasten- 
ings on  the  bank. 

Neither  the  collector  nor  the  engineer  of  the  ferry-boat  can  say  that 
the  Imperial  touched  her,  because  they  were  not  in  a  condition  to  see 
whether  she  did  or  not.  The  collector  was  on  shore,  and  I  suppose  the 
house  on  the  ferry-boat  obstructed  his  view.     However,  without  expla- 
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nation,  he  says  he  could  not  see  whether  the  ship  touched  the  boat  or  not. 
The  engineer  was  in  the  engine-room  and  could  not  see,  but  he  says  he 
felt  a  jar,  which  he  thought  was  caused  by  a  collision  of  the  vessels. 

One  witness  called  by  the  libelant,  Marshal  Peterson,  who  was  engaged 
in  shingling  a  small  wharf-house  to  the  south  and  in  the  immediate 
vicinity  of  the  ferty-boat,  says  the  ship  struck  the  apron  of  the  ferry- 
.boat,  and  pushed  it  around.  John  Lund,  who  was  called  by  the  libel- 
ant, and  was  also  shingling  on  the  same  house,  says  the  ship  was  15  or 
20  feet  from  the  boat.  She  struck  the  cable,  and  turned  the  boat  around. 
Arthur  Bell,  who  was  on  Shaver's  wharf  at  the  time,  says  the  ship  did 
not  touch  the  ferry-boat,  and  that  she  was  between  20  and  30  feet  away  i 

from  her.  Albert  Betts,  the  pilot  in  charge  of  the  Imperial,  says  the  ship 
was  20  or  30  feet  away  from  the  ferry-boat;  and  that,  as  the  latter  came 
abreast  of  the  ship's  forerigging,  he  saw  the  ferry-boat  commence  to  move 
away,  when  he  knew  that  the  ship's  keel  had  caught  the  cable.  He  im- 
mediately gave  orders  to  back  the  engine,  but  before  the  ship  could  be 
stopped  something  parted  or  gave  away,  the  boat  righted,  and  the  ship 
passed  on.  I 

On  this  testimony  it  must  be  found  that  the  ship  did  not  collide  with  ' 

the  boat,  and  that  she  passed  outside  of  her  at  least  20  feet.     There  is  i 

scarcely  any  room  for  doubt  on  the  subject.  Peterson  appears  to  have 
been  very  much  alarmed  for  his  own  safety,  and  must  be  mistaken. 

Severd  independent  circumstances  in  the  case  also  point  to  the  same 
conclusion. 

For  instance,  the  apron  of  the  boat  does  not  appear  to  have  sustained 
any  appreciable  injury.  One  of  the  witnesses  for  the  libelant  says  it  was 
twisted  some.     The  hanger  at  the  outer  end  of  the  boat,  through  which  i 

the  cable  passed,  was  torn  out  of  the  guard.  Now,  if  the  apron  had 
been  caught  between  the  Imperial  on  the  lower  side  and  the  cable  on  the 
upper,  it  would  have  been  seriously  injured,  if  not  destroyed. 

And,  if  the  Imperial  had  so  come  in  contact  with  the  apron  and  thereby  ' 

pushed  the  boat  against  the  cable,  it  is  not  possible  that  the  hanger  by 
which  the  latter  was  supported  could  have  been  pulled  out.  But  if  the 
Imperial  caught  the  cable  on  its  keel,  20  feet  distant  from  the  boat,  and 
thereby  dragged  the  latter  around,  and  up  stream,  it  is  easily  seen  that 
the  hanger  might  have  been  pulled  out  or  given  away,  as  it  did. 

The  actual  damage  sustained  by  the  occurrence  is  not  very  great. 
The  injury  to  the  boat  is  estimated  by  the  manager  of  the  libelant  at  | 

$100,  to  the  pontoon  $25,  and  to  the  cable  $200.  A  carpenter  who  ex- 
amined the  boat  in  December  says  that  the  repairs  to  it,  then  "in  sight," 
would  not  cost  to  exceed  $40.  The  cable  was  parted  near  the  end,  and 
by  fastening  it  lower  down  on  the  bank,  as  has  been  done,  it  is  as  serv- 
iceable as  ever.  Still  its  value  is  undoubtedly  diminished  somewhat. 
But  without  more  explicit  testimony  on  the  subject  the  court  would  not 
be  warranted  in  finding  that  its  value  was  diminished  $200  or  any  con- 
siderable portion  of  such  sum.  The  pontoon  was  not  actuaUy  injured, 
but  the  cable  was  fastened  to  it,  and  thereby  it  was  pulled  out  of  place; 
and  in  getting  it  back  it  had  to  be  more  or  less  taken  to  pieces. 
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On  this  state  of  facts  counsel  for  the  owners  of  the  Reed  insist  that  the 
steam-hoat  is  not  liable  for  any  damages  which  the  libelants  may  have 
sustained. 

The  Reed  was  employed  by  the  pilot  of  the  Imperial  for  the  purpose 
of  towing  that  vessel,  and  at  the  time  of  the  collision  was  in  the  control 
of  and  in  the  service  of  the  ship.  There  is  no  evidence  of  any  fault,  neg- 
ligence, or  misconduct  on  the  part  of  the  steam-boat  or  any  one  employed 
on  her. 

Under  these  circumstances  the  steam-boat  and  ship  constituted  but 
one  vessel,  and  that  vessel  was  the  ship.  The  tug  was  the  mere  servant 
of  the  tow,  and  both  were  under  the  control  and  direction  of  the  pilot  in 
charge  of  the  latter.  Admitting  for  a  moment  that  a  wrong  has  been 
committed,  the  owners  of  the  Imperial,  through  their  agent,  the  pilot  in 
charge,  are  the  wrong-doers,  and  their  vessel  is  alone  liable  therefor. 
The  owner  of  the  Reed  did  not  participate  in  the  supposed  wrong,  neither 
by  itself  nor  its  servants.  As  well  say  that  the  wrong  of  a  person  who 
recklessly  rides  another  down  in  a  public  thoroughfare  is  the  wrong  of 
thp  liveryman  from  whom  he  hired  the  horse.  The  Oreole^  2  Wall.  Jr. 
512;  The  Sampson,  8  Wall.  Jr.  14;  Stargis  v.  JBoyer,  24  How.  124;  The 
Maria  Martin,  12  Wall.  44;  Cohen,  Adm.  225. 

It  is  not  denied  that  there  may  be  and  have  been  cases  in  which  both 
tug  and  tow  are  liable  for  the  damage  sustained  by  a  collision.  But  in 
such  case  both  participate  in  the  management  of  the  vessel,  and  the  neg- 
ligence or  misconduct  causing  the  same.  The  OivQita^  and  The  ReeUees^ 
108  U.  S.  699,  is  such  a  case. 

The  libel  is  dismissed  as  to  the  S.  G.  Reed. 

The  liability  of  the  Imperial  depends  on  the  right  of  the  libelant  to 
maintain  this  cable  in  the  river  where  and  as  it  was,  when  caught  on  the 
keel  of  the  vessel. 

In  my  judgment  the  cable  was  not  slack  enough, — was  held  too  near 
the  surface  of  the  water.  At  18  feet  from  the  end  of  the  boat,  in  water 
over  80  feet  deep,  and  in  the  line  of  the  approach  to  public  docks,  it  was 
held  within  11}  feet  of  the  surface,  when  it  ought  to  have  been  at  least 
20  feet  below  the  same.  Eighteen  feet  from  the  end  of  the  boat  is  36 
feet  from  the  point  where  the  cable  passes  through  the  hanger,  and  com- 
mences to  descend  into  the  water.  It  ought  to  descend  at  an  angle  of 
not  less  than  45  d^rees,  so  that  in  80  feet  or  less  of  water  it  would  be 
on  the  ground  in  86  feet  from  the  hanger,  or  18  feet  from  the  boat,  in  a 
horizontal  line.  In  such  case  it  would  be  safe  for  any  vessel  drawing 
not  more  than  20  feet  of  water  to  pass  within  20  feet  of  the  ferry-boat, 
at  least  when  lying  in  or  at  her  slip,  without  any  special  strain  on  her 
cable. 

It  may  be  admitted  that  it  is  not  so  convenient  to  run  a  boat  on  a 
slack  line  as  a  taut  one.  But  it  must  be  borne  in  mind  that  there  is  no 
authority  for  obstructing  the  navigation  of  the  river  with  this  cable,  and 
therefore  it  must  be  managed,  even  to  the  inconvenience  of  the  ferry- 
owners,  so  as  not  to  constitute  a  material  obstruction  to  navigation. 

This  question  has  been  before  this  court  before.     In  Uie  Vancouver^  2 
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Sawy.  381,  it  was  considered  and  dismissed,  with  the  suggestion  that 
whether  a  ferry-cable  is  an  obstruction  or  not  must  depend  on  the  circum- 
stances of  the  particular  case. 

In  Ijadd  v.  Foster,  31  Fed.  Rep.  827,  the  court  said: 
"It  is  not  claimed  that  there  is  any  legislative  authority  for  stretching  this 
cable  across  the  river,  and  using  it  as  is  done  by  the  defendant^  the  Albina 
Ferry  Company.  A  cable  lying  on  the  bottom  of  the  river  is  not  an  obstruc- 
tion to  navigation,  while,  if  stretched  across  at  or  near  the  surface  of  the  water, 
it  would  be.  Between  these  extremes  it  may  depend  on  circumstances.  When 
a  ferry-boat,  running  on  a  eable  stretched  loosely  across  the  river,  in  compar- 
atively still  water  only  takes  the  wire  off  the  ground  a  few  feet  in  the  front 
and  rear  of  it,  as  it  passes  along,  no  material  obstruction  to  navigation  may 
result." 

In  Atke  v.  Packet  Cb.,  21  Wall.  395,  the  supreme  court  held  that  a 
pier  built  in  one  side  of  a  channel  of  the  Mississippi  river,  as  part  of  a 
boom  for  holding  saw-logs  adjacent  to  a  mill,  without  legislative  author- 
ity, was  unlawful,  and  the  person  who  erected  and  maintained  it  there 
held  liable  in  damages  for  a  collision  between  it  and  a  barge  descending 
the  river,  although  there  was  ample  space  for  passage  of  the  vessel  far- 
ther out  in  the  stream. 

But,  although  the  cable  at  the  point  where  crossed  by  the  Imperial  was 
an  unlawful  obstruction  to  navigation,  that  fact  would  not  justify  the 
pilot  of  the  Imperial  in  wantonly  or  negligently  running  his  vessel 
afoul  of  it.  In  such  case  the  Imperial  would  be  held  liable  for  half  the 
damages  sustained  by  the  libelant.     Id. 

But  there  is  no  evidence  tending  to  show  that  the  pilot  knew  this  cable 
was  so  near  the  surface  of  the  water,  or  that  he  was  negligent  in  not  as- 
certaining the  fact.  Indeed,  he  states  in  his  testimony  that  he  had  pre- 
viously passed  safely  over  the  cable  of  this  ferry,  in  the  same  vicinity, 
at  a  less  distance  from  the  boat,  with  a  vessel  drawing  20  feet  of  water. 

The  use  of  cables  in  the  maintenance  of  ferries  on  the  Wallamet  river 
appears  to  be  a  great  convenience,  if  not  a  necessity.  This  being  so,  it 
may  be  said  that  ships  and  other  means  of  navigation  should  be  required, 
as  in  the  case  of  bridges,  to  yield  some  portion  of  their  abstract  right  to 
move  at  pleasure  on  or  through  the  water,  for  the  benefit  of  the  ferries. 
But  the  l^islature  is  the  only  authority  that  can  be  invoked  for  this  pur- 
pose. So  long  as  the  cable  is  used  without  the  sanction  of  the  l^isla- 
ture,  and  the  court  finds  as  a  matter  of  fact,  that  in  the  instance  before  it, 
the  cable  is  a  material  obstruction  to  navigation,  it  must  give  judgment 
accordingly.  The  libel  is  dismissed,  and  the  claimants  must  have  a  de- 
cree for  costs. 
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CoNovER  V,  The  John  8.  Darcy. 

New  York,  L.  E.  &  W.  R.  Co.  v.  The  I.  L.  Fibheb. 

(dreuU  Court,  8.  D.  Ifew  York,    March  25, 1889.) 

Wharves— Right  to  Surrounding  Water. 

The  fact  that  a  ferry-boat  lays  such  a  usual  course  as  to  bring  her  within  10 
or  20  feet  of  the  corner  of  a  pier,  not  itself  the  boundary  of  her  slip,  hugging 
it  as  closely  as  she  can,  does  not  give  any  superior  right  to  so  much  of  the 
water  around  the  pier  as  may  be  required  for  the  uses  for  which  it  was  erected. 

In  Admiralty. 

Appeals  by  both  vessels  from  decree  of  district  court  under  cross-libels^ 
dividing  the  damages.     7^  John  S.  Darcy^  29  Fed.  Rep.  644. 

E,  D.  McCarthy^  for  the  I.  L.  Fisher,  cited : 

The  Favorita,  8  Blatchf.  541;  The  John  Cooker,  10  Ben.  488;  The  Colum- 
hia,  8  Fed.  Rep.  716,  25  Fed.  Rep.  844;  The  Montieello,  15  Fed.  Rep.  474; 
MoFarland  v.  Lead  Co.,  17  Fed.  Rep.  253;  The  Fanwood,  28  Fed.  Rep.  374; 
The  Delaware,  6  Fed.  Rep.  195;  The  Sigel,  6  Ben.  550,  14  Blatchf.  482;  The 
Favonia,  26  Fed.  Rep.  110;  The  Manhasset,  34  Fed.  Rep.  422;  Fay's  Caae, 
15  Piclc.  253;  The  Alabanm,  1  Ben.  483;  The  Ariadne,  7  Blatchf.  212;  The 
Mary  T.  Wilder,  Taney,  567;  The  Farragut,  10  Wall.  338;  The  Ariadne.  13 
Wall.  478. 

Qeo.  Bethune  AdamSj  for  the  John  S.  Darcy,  cited : 

The  Pavonia,  26  Fed.  Rep.  110 ;  The  C.  H.  Seuff,  32  Fed.  Rep.  237 ;  The  Free 
State,  91  U.  S.  200;  The  Galatea,  92  U.  S.  439;  The  FerryBoat  Reli^,  01- 
cott,  104;  TheFavorlta,  18  Wall.  598;  The Monticello,  lb  Fed.  Rep.  ^76;  The 
Sdwin  H.  Webster,  22  Fed.  Rep.  171;  The  Ottawa,  8  Wall.  268;  8t.  John  v. 
Paine,  10  How.  563;  The  Genesee  Chief,  12  How.  443;  Haney  v.  Packet 
Co.,  23  How.  287;  The  Ariadne,  13  Wall.  475;  The  City  of  Paris,  9  Wall. 
634;  The  Ant,  10  Fed.  Rep.  294;  The  3.  B.  Saunders.  25  Fed.  Rep.  729; 
Goslee  v.  Shute,  18  How.  463. 

Lacombe,  J.  The  decision  of  the  district  judge  holding  both  vessels 
in  fault  is  affirmed.  Such  affirmance,  however,  is  not  to  be  taken  as 
an  assent  to  the  proposition  that  the  ferry-boats  at  the  Twenty-Third 
street  ferry  have  "the  exclusive  use  of  the  clear  water  about  108  feet  in 
width,  between  the  Twenty-Second  street  pier  and  the  lower  ferry-rack.'* 
The  fact  that  a  ferry-boat  lays  such  an  "ordinary  and  usual  course"  as 
will  bring  her  within  10  to  20  feet  of  the  corner  of  a  pier,  not  itself  the 
boundary  of  her  slip,  "hugging  it  as  closely  as  she  can,"  (as  the  wit- 
nesses put  it,)  is  not  sufficient  to  give  any  exclusive  or  superior  rights  to 
the  occupation  of  so  much  of  the  water  area  surrounding  the  pier  as  may 
be  required  for  the  uses  to  subserve  which  it  was  erected.  The  Mary 
Powell^  86  Fed.  Rep.  598. 
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The  Annex  No.  8.* 
HoGO  V.  The  Pennsylvania  Annex  No.  8. 
{OinmU  C<mrt,  E.  D.  N«i»  York.    March  8^  1889.) 

Admiraitt— Practice— Motion  pob  Nbw  Trial. 

A  motion  for  a  new  trial  in  an  admiralty  cause  in  tliia  court  oomea  too 
late  if  made  after  the  term  in  which  the  final  decree  was  entered 

In  Admiralty.     On  motion  for  new  trial.     85  Fed.  Rep.  660. 
Evarts,  Choate  &  Beaman,  for  libelant  and  appellant. 
Goodrich^  Deady  &  Goodrich  and  jB.  D.  Benedict^  for  claimant  and  ap- 
pellee. 

Blatchford,  J.  In  this  case  a  decree  dismissing  the  libel  was  en- 
tered on  the  20th  of  July,  1888.  On  the  28th  of  July,  1888,  and 
during  the  same  term  at  which  the  decree  was  entered,  affidavits  made 
by  William  J.  Dalton,  Andrew  Clemens,  and  Treadwell  Cleveland,  were 
presented  to  me,  and  on  them  I  made  an  order  that  the  claimant  show 
cause  on  October  1,  1888,  why  the  decree  should  not  be  vacated,  and  a 
new  trial  had,  and  why  the  libelant  should  not  have  leave  to  take  the 
testimony  of  Dalton  and  Clemens  as  to  the  facts  set  forth  in  their  said 
affidavits,  and  such  other  and  further  testimony  as  he  might  be  advised, 
for  use  on  such  new  trial.  Further  affidavits  were  served  by  the  libel- 
ant for  use  on  the  motion  so  pending.  In  response  to  the  order  the 
parties  appeared,  affidavits  were  put  in  by  the  claimant,  affidavits  in 
reply  by  the  libelant,  and  rebutting  affidavits  again  by  the  claimant. 
The  motion  was  fully  heard  by  me  on  oral  argument  in  December,  1888, 
and  I  have  since  been  furnished  with  full  written  briefs  by  both  parties. 
At  the  close  of  the  oral  argument  I  distinctly  intimated  my  view  that 
the  motion  could  not  be  granted.  On  a  careful  review  of  the  case,  I 
am  still  of  that  opinion.  The  briefs  submitted  to  me  cover  not  only 
the  questions  raised  by  the  special  affidavits  furnished  by  the  libelant 
for  the  motion,  but  to  some  extent  other  questions  on  the  merits  involved 
in  the  hearing  which  resulted  in  the  decree.  I  have  carefully  reviewed 
the  whole  case,  and  am  still  of  the  opinion  announced  by  me  in  my  de- 
cision herein,  ffled  July  5,  1888,  (35  Fed.  Rep.  560,)  "that  the  libelant 
has  not  established  by  sufficient  proof  the  allegation  of  the  libel  that 
the  steam-boat  or  ferry-boat  known  as  the  *  Pennsylvania  Annex  Boat 
No.  3,'  on  the  occasion  mentioned  in  the  libel,  ran  into  and  upon  the 
steam-ship  mentioned  in  the  libel,  and  then  called  the  *  Western  Texas,' 
and  caused  damage  and  injury  to  her." 

On  the  6th  of  February,  1889,  and  after  I  had  been  furnished  with 
the  papers  and  briefs  on  the  motion  above  mentioned,  the  libelant  pre- 
sented to  me  certain  affidavits,  namely,  that  of  William  F.  Ward,  sworn 
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to  January  29, 1889;  that  of  Frederick  A.  Tappen,  sworn  to  January 
30,  1889;  that  of  George  Cavan,  sworn  to  January  31,  1889;  and  that 
of  Treadwell  Cleveland,  sworn  to  February  4,  1889, — upon  which  I 
was  asked  to  make  an  order  that  the  claimant  show  cause  why  the  de- 
cree herein  should  not  be  vacated,  and  a  new  trial  be  had,  and  why 
the  libelant  should  not  have  leave  to  take  the  testimony  of  the  said 
Ward  and  Cavan  as  to  the  facts  set  forth  in  their  said  aflBdavits,  and 
such  other  and  further  testimony  as  he  might  be  advised,  for  use  on 
such  new  trial;  and  that  the  libelant  have  permission  to  serve  upon 
the  proctors  for  the  claimant  any  other  affidavits  upon  which  to  base 
said  application.  On  the  25th  of  February,  1889,  two  other  affidavits 
were  presented  to  me  by  the  libelant,  as  intended  to  be  used  on  the 
last  proposed  motion,  namely,  that  of  Henry  Beam,  sworn  to  Febru- 
ary 23,  1889,  and  that  of  Louis  A.  Newcomb,  sworn  to  February  23, 
1889.  I  have  marked  those  six  affidavits  as  having  been  filed  with  me 
on  the  several  days  above  mentioned,  and  direct  them  to  be  filed  with 
the  derk  of  this  court.  The  motion  covered  by  this  last  proposed 
order  comes  too  late,  because  it  is  not  made  during  the  term  in  which 
the  final  decree  was  entered.  It  must  be  regarded  as  a  new  and  inde- 
pendent motion,  not  initiated  until  February,  1889,  more  than  six 
months  after  the  dose  of  the  term  at  which  the  final  decree  was  entered. 
The  terms  of  this  court  are  fixed  by  statute  (Rev.  St.,  2d  Ed.,  §  658, 
p.  122)  to  be  held  on  the  first  Wednesday  in  every  month.  The  rule 
laid  down  in  Branson  v.  Schvlien^  104  U.  S.  410,  is  applicable  hete;  and 
it  was  applied  by  this  court  in  a  similar  case, — in  The  Comfort^  23 
Blatchf.  371.  In  Bronaon  v.  SchuUen  the  suit  was  one  at  law,  and  it  was 
there  stated  to  be  a  well-established  rule  "that,  after  the  term  has  ejided, 
all  final  judgments  and  decrees  of  the  court  pass  beyond  its  control,  un- 
less steps  be  taken  during  that  term,  by  motion  or  otherwise,  to  set  aside, 
modify,  or  correct  them;  and  if  errors  exist  they  can  only  be  corrected 
by  such  proceedings  by  writ  of  error  or  appeal  as  may  be  allowed  in 
a  court  which,  by  law,  can  review  the  decision."  This  rule  is  equally 
applicable  to  suits  in  admiralty.  The  only  rule  of  practice  on  the  sub- 
ject contained  in  the  rules  in  admiralty  prescribed  by  the  supreme  court 
of  the  United  States  is  that  found  in  rule  40,  which  provides  that  in 
case  of  a  decree  by  default  a  rehearing  may  be  granted  at  any  time 
within  10  days  after  the  entry  of  the  decree.  Rule  88  of  the  rules  of 
practice  in  equity  prescribed  by  the  supreme  court  provides  as  follows: 
"No  rehearing  shall  be  granted  after  the  term  at  which  the  final  decree  of 
the  court  shall  have  been  entered  and  recorded,  if  an  appeal  lies  to  the  su- 
preme court.  But  if  no  appeal  lies  the  petition  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  of  the  court,  in  the  discretion  of  the  court.*' 

By  rule  155  of  the  rules  of  the  district  court  for  the  Southern  dis- 
trict of  New  York  it  is  provided  that  "a  rehearing  will  not  be  granted 
in  any  matter  in  ^ich  a  decree  has  been  rendered,  unless  application 
is  made  at  the  term  at  which  the  decree  is  pronounced,  or  there  is  a 
stay  of  proceedings  by  order  of  the  judge."  By  rule  136  of  the  rules 
of  the  circuit  court  for  the  Southern  district  of  New  York  it  is  provided 
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that .  in  <;ivil  causes  ir^  admiralty  the  rules  of  practice  of  the  district 
court  for  that  district  are  adopted  as  rules  of  practice  in  the  circuit  court  j 
and  by  rule  21  of  the  rules  of  this  court  it  is  provided  that  in  civil  causes 
in  admiralty  the  rules  of  the  district  court  for  the  Southern  district  of 
New  York  are  adopted  as  rules  of  practice  in  this  court.  The  proposed 
order  to  show  cause  cannot  be  granted,  nor  can  the  motion  covered  by 
it  be  entertained. 


The  Ruby. 

Harris  v.  The  Ruby. 

{District  Court,  D.  Minnesota.    April  6, 1889.) 

1.  Admiraltt— Sale— Irreqularity. 

At  a  sale  in  admiraltv  proceedings,  advertised  to  take  place  at  the  front 
entrance  to  the  custom-house,  the  officer  stood  in  the  open  door  of  the  front 
entrance  part  of  the  time,  so  that  persons  inside  the  hallway,  and  outside  the 
building,  could  hear  him  cry  the  sale.  Many,  if  not  all,  the  persons  at  the 
sale  were  in  the  hall.  The  front  door  was  closed  part  of  the  time.  About  90 
persons  attended,  and  there  were  several  bids  commencing  at  $800.  the  high- 
est bid  being  $600,  which  was  much  below  the  value  of  the  property.  Held, 
that  these  facts  did  not  show  the  sale  to  have  been  irregular,  so  as  to  require 
it  to  be  set  aside. 

2.  Same— Purchase  by  Proctor. 

The  sale  having  been  made  to  the  proctor  of  the  libelant,  the  fact  that  it 
was  for  less  than  the  value  of  the  property  is  not  sufficient  to  require  that  it 
be  set  aside  on  libelant's  application. 

In  Admiralty.   .  On  motion  to  set  aside  sale. 
TT.  H.  McDonald^  for  the  motion. 
John  H.  Ives,  opposed. 

Nelson,  J.  A  petition  and  accompanying  affidavits  are  filed  by  George 
Harris,  libelant,  to  set  aside  a  sale  of  the  steamer  Ruby,  made  in  ad- 
miralty proceedings.  The  boat  was  sold  under  the  admiralty  rules,  on 
the  application  of  the  same  libelant  and  other  parties  interested.  The  sale 
was  duly  advertised,  and  the  time  designated  was  February  14, 1889,  at 
10  A.  M.,  and  the  place  fixed  "at  the  front  entrance  of  the  United  Statea 
custom-house  in  the  city  of  St.  Paul."  The  boat  was  knocked  down  to 
John  H.  Ives,  proctor  for  the  libelant,  for  the  sum  of  $600,  he  being 
the  highest  bidder.  About  30  persons  attended  the  sale,  and  there  were 
several  bids  commencing  at  $300.  The  officer  who  acted  as  auctioneer 
stood  in  the  open  door-way  at  the  front  entrance  part  of  the  time,  so  that 
persons  inside  of  the  hallway  and  on  the  outside  of  the  building  could  hear 
him  cry  the  sale;  and  many  of  the  persons,  if  not  all,  at  the  sale,  were  in 
the  hallway.  During  the  sale  the  door  leading  to  the  street  was  some- 
times closed,  but  was  not  shut  by  the  officer  having  charge  oi  the  sale. 
Ample  opportunity  was  given  for  competition  of  bidders  by  crying  out 
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bids  and  delay  before  closing  the  sale.  The  petitioner  charges  (1)  fraud 
in  the  sale,  and  collusion  between  the  marshal  and  the  purchaser  and 
the  government  inspector  of  steam-boats,  and  that  the  purchase  price 
was  not  paid  over;  (2)  inadequacy  of  price  for  which  the  vessel  sold; 
(3) 'that  the  sale  was  not  made  at  the  place  designated  in  the  notice,  but 
at  a  secluded  place  inside  of  the  custom-house;  (4)  that  the  purchaser 
was  the  attorney  of  the  libelant,  who  applied  to  have  the  boat  sold,  and 
could  not  buy.  The  charges  of  fraud  and  collusion  are  abandoned,  and 
on  the  hearing  it  appeared  that  the  purchase  price  was  paid  over. 

While  courts  will  give  stability  to  judicial  sales,  and  at  the  same  time,  as 
far  as  possible,  protect  the  rights  of  the  owner  of  the  property  and  other 
parties  interested,  inadequacy  of  price  is  not  alone  sufficient  to  set  aside 
a  sale,  unless  it  is  so  great  as  to  be  evidence  of  fraud  or  unfairness.  If 
the  officer  who  made  the  sale  departed  from  his  duty,  which  may  prove 
injurious  to  the  rights  of  the  owner,  and  the  purchase  price  is  inadequate, 
a  resale  would  be  ordered.  The  presumption  of  law,  however,  is  that 
the  officer  did  his  duty,  and  sold  the  boat  according  to  the  notice,  and 
to  overcome  this  the  evidence  of  irregularity  to  the  injury  of  the  parties 
interested  must  be  clear  and  conclusive  before  a  court  will  set  aside  the 
sale.  The  boat  undoubtedly  sold  for  much  less  than  its  value,  but  there 
is  no  irregularity  proved  in  the  sale.  The  place  was  accessible  to  bid- 
ders, and  it  was  a  public  place.  The  officer,  in  crying  the  sale,  was  dur- 
ing a  part  of  the  time  at  the  front  door.  He  gave  publicity  to  the  sale, 
and  the  proof  shows  competition  of  bidders.  The  sale  was  not  made  at 
a  secluded  place,  but  in  the  presence  of  about  30  persons,  assembled  as 
bidders  or  spectators.  Although  made  in  the  presence  of  the  persons  as- 
sembled in  the  hall,  with  the  front  door  closed  part  of  the  time,  it  is  not 
such  a  departure  from  the  notice  as  to  justify  the  court  for  that  reason  to 
set  it  aside.  Even  "where  a  sale  takes  place  not  at,  but  very  near,  the 
place  designated,  this  is  regarded  a  substantial  compliance  with  the  law." 
Freem.  Ex'ns,  §  289. 

It  is  urged  that  the  purchaser  was  the  proctor  of  the  libelant,  and  jus- 
tice will  not  permit  the  sale  to  stand.  In  Busey  v.  Hardin^  2  fi.  Mon. 
407,  the.  purchase  by  an  attorney  who  was  instrumental  in  procuring 
the  sale  was  held  good  cause  to  set  it  aside  as  ^^ against  the  policy  of  jus^ 
tice."  Such  is  not  the  modem  doctrine.  The  rule  now  is  that  such 
purchase  by  the  attorney,  if  at  a  greatly  inadequate  price,  should  cause 
"vigilant  scrutiny"  into  anything  which  might  affect  the  fairness  or  un- 
fairness of  the  sale.  A  thorough  investigation  in  this  ca^e  develops 
nothing  aside  from  the  fact  that  the  boat  sold  for  less  than  its  Value,  to 
the  disappointmeiit  of  the  parties  interested,  but  that  is  not  Bufficient. 
Motion  to  set  aside  sale  denied. 
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McCrbeby  i;.  The  Jessie  Bussell. 

(DUtriet  Court,  D.  New  Jerny.    April  9, 1689.) 

CoLLisiOK— Steam  and  Sailing  Vessel. 

The  lighter  Barbara  was  coming  down  the  North  river,  her  safls  filled  from 
the  starboard  side,  intending  to  go  as  near  the  Battery  as  was  safe,  and  into 
the  East  river.  A  tug  and  sloop  were  discovered  pointing  up  the  river  and 
towards  the  New  York  shore.  Just  before  the  collision  the  sloop  starboarded 
her  helm  to  go  about,  and  struck  the  tu^,  which,  to  avoid  damage,  went 
ahead  at  full  speed,  and  struck  the  lighter  in  her  starboard  bow,  sinking  her. 
The  lighter  would  have  cleared  the  sloop.  Held  that,  as  all  the  lighter  had  to 
do  was  to  hold  her  course,  the  tug  was  liable  for  the  collision. 

In  Admiralty.     Libel  for  damages. 
Hyland  &  Zabriskie,  for  libelant. 
John  Griffin,  for  respondent. 

Wales,  J  On  the  morning  of  March  2,  1888,  at  about  9  o'clock,  a 
collision  occurred  between  the  lighter  Barbara  and  the  tug  Jessie  Rus- 
sell, in  the  North  river,  some  200  feet  off  pier  1.  The  lighter  was  com- 
ing down  the  river  from  pier  42,  bound  for  the  foot  of  Eighty-Sixth 
street.  East  river.  The  tide  was  slack,  and  the  wind  blowing  a  good  sail- 
ing breeze  from  the  north-east.  The  sails  of  the  lighter  were  filled  from 
the  starboard  side,  her  captain  intending  lo  go  as  near  the  Battery  as 
safety  would  permit  in  passing  round  into  the  East  river.  When  off 
pier  8  he  sighted  a  tug  and  a  sloop  a  little  below  pier  1,  on  a  course 
pointing  up  the  river  and  towards  the  New  York  shore.  Just  before  the 
collision  the  tug,  in  seeking  for  a  tow.  had  gone  so  near  to  the  aloop 
that  when  the  latter  starboarded  her  helm  to  go  about,  her  bowsprit 
scraped  the  starboard  side  of  the  tug  which,  to  avoid  further  damage, 
started  ahead  at  full  speed,  and  had  hardly  cleared  the  sloop  before  she 
ran  into  the  starboard  bow  of  the  lighter  stem  on,  and  sank  her  in  a  few 
minutes.  The  positions  of  the  vessels  after  the  collision  show  that  the 
lighter  would  have  cleared  the  sloop.  The  excuse  made  by  the  owner  of 
the  tug  is  that  if  she  had  not  interfered  the  lighter  would  have  run  down 
the  sloop;  but  this  unusual  defense,  if  true,  cannot  justify  the  neglect  of 
the  tug  to  keep  away  from  the  course  of  a  sailing  vessel,  when  by  not 
doing  so  there  would  be  danger  of  collision.  The  proof  is  conclusive  that 
the  course  of  the  lighter  was  not  changed,  and  her  captain  says  that, 
owing  to  bis  nearness  to  the  pier  just  before  the  collision,  it  could  not 
have  been  altered  without  risk.  The  sloop  had  declined  the  proffered 
services  of  the  tug,  and,  whatever  might  have  been  the  imminence  of  the 
danger  to  the  sloop,  it  cannot  extenuate  the  fault  of  the  tug  in  causing 
the  collision.  The  want  of  a  special  lookout  stationed  forward  on  the 
lighter  could  not  have  contributed  to  the  accident,  as  the  captain  had  an 
unobstructed  view  of  the  movements  of  the  other  vessels,  and  had  noth- 
ing to  do  but  to  hold  his  course.  Let  a  decree  be  entered  for  the  libel- 
ant, with  an  order  of  reference  to  ascertain  the  damages. 
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WOTHERSPOON  V.  MASSACHUSETTS  BsK.  Ass'N. 
iCHreuit  Court,  iT.  2?.  New  York,    May  10, 1889.) 

1.  Federal  Courts— Cirouit  CJourts— Jurisdictiok. 

Where  every  Jarisdictional  requirement  of  the  act  of  1875  is  complied  with, 
a  suit  in  a  district  in  one  state,  for  a  cause  not  arising  there,  between  a  plain* 
tiff  residing  in  another  state  and  a  corporation  of  a  third  state,  will  not  be 
dismissed  because  by  the  local  statutes  the  state  courts  have  no  Jurisdiction. 

SL  -Same. 

A  foreign  insurance  company  is  "found"  in  the  state  of  the  district  of  suit, 
where  it  has  complied  with  the  statute  thereof.  (Laws  N.  Y.  1884,  c.  846,)  pro- 
viding that  foreign  companies  may  transact  business  in  the  state  after  having 
designated  the  superintendent  of  the  insurance  department  as  its  lawful  at- 
torney on  whom  process  may  be  served. 

At  Law.     On  motion  to  dismiss. 

This  action  was  commenced  in  August,  1885,  to  recover  $10,000  upon 
two  contracts  of  insurance  issued  by  the  defendant.  The  defendant  ap- 
peared generally  in  the  action,  and  on  the  21st  of  October,  1885,  served 
its  answer.  The  plaintiff  is -a  citizen  of  New  Jersey,  the  defendant  is  a 
Massachusetts  corporation.  Chapter  346,  Laws  N.  Y.  1884,  provides, 
in  substance,  that  foreign  insurance  companies  may  transact  business  in 
this  state  after  having  designated  the  superintendent  of  the  insurance  de- 
partment as  their  lawful  attorney  upon  whom  process  may  be  served. 
The  defendant  complied  with  the  requirements  of  this  act  prior  to  the 
commencement  of  this  suit.  The  defendant  now  moves  to  dismiss  on 
the  ground  that  the  court  has  no  jurisdiction  of  the  action  for  the  reason 
that  the  jurisdiction  of  this  court  is  concurrent  with  that  of  the  state 
courts,  and,  as  the  action  cannot  be  maintained  in  the  latter,  it  cannot 
be  maintained  here.  The  proposition  that  the  state  courts  have  no  juris- 
diction is  based  upon  a  decision  of  the  court  of  appeals  of  New  York  in 
Robinson  v.  NavigaJtion  Cb.,  19  N.  E.  Rep.  625.  In  that  case  the  court, 
construing  section  1780  of  the  Code  of  Civil  Procedure,  holds  that  the 
courts  of  this  state  do  not  have  jurisdiction  of  an  action  where  the  plain- 
tiff is  a  non-resident,  the  defendant  a  foreign  corporation,  and  the  cause 
of  action  did  not  arise  within  this  state. 

Foster  &  Thomson^  for  plaintiff. 

/.  K.  Eayimrd^  for  defendant. 

CoxE,  J.y  (after  stating  the  facts  as  above.)  The  plaintiff  and  defendant 
are  citizens  of  different  states.  The  amount  in  controversy  exceeds  $500. 
There  can  be  no  doubt  that  the  defendant  was  "found"  here.  Ex  parte 
SchoUenberger,  96  U.  S.  869;  Railroad  Co.  v.  Harris,  12  Wall.  65;  Gray 
V.  Mining  Co.,  21  Fed.  Rep.  288;  U.  S.  v.  Tdephme  Cb.,  29  Fed.  Rep.  17. 
Every  requirement  of  the  act  of  1875,  necessary  to  confer  jurisdiction,  is 
present.  To  dismiss  the  cause  in  such  circumstances  would  be  without 
precedent.  Whether  or  not  the  action  could  have  been  brought'  in  the 
state  courts  is  a  matter  of  no  moment.  The  United  States  courts  do  not 
look  to  state  legislation  or  the  decisions  of  state  tribunals  for  sources  of 
v.38F.no.8— 40 
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jurisdiction.  If  the  contention  of  the  defendant  is  correct,  the  state 
legislatures,  by  limiting  the  jurisdiction  of  their  own  courts,  can  at  the 
same  time  limit  the  jurisdiction  of  the  federal  courts.  Such  a  proposition 
cannot  be  maintained.  This  court  had  occasion  to  pass  upon  a  some- 
what similar  proposition  in  Edwards  v.  Insurance  Co.,  20  Fed.  Rep.  452. 
There  can  be  no  doubt  as  to  the  jurisdiction  of  the  court.  The  motion 
is  denied. 


Goldstein  v.  City  of  New  Orleans  et  uZ. 
(Cfireuit  Court,  E.  D.  Louisiana.    May  8, 1889.) 

1.  Courts— JuBiflDiCTioN— Venue. 

Code  Prac.  La.  art.  163,  provides  that  in  cItII  matters  one  must  be  sned  be- 
fore the  Jadge  having  jurisdiction  over  the  place  where  he  has  his  domicile 
or  residence,  except  as  otherwise  specially  provided.  Article  166,  No.  6,  de- 
clares that  when  the  defendants  are  loint  ol^ligors  they  may  be  sued  at  the 
domicile  of  any  one  of  them.  Held  that,  as  the  laws  of  Louisiana  creating 
the  metropolitan  police,  and  authorizing  the  issuance  of  warrants,  impose 
no  obligation  on  the  city  of  New  Orleans  jointly  with  any  other  person  or 
corporation,  the  district  court  of  Jefferson  parish  has  no  jurisdiction  of  an 
action  on  such  warrants  against  the  city,  though  other  defendants  are  Joined, 
over  whom  the  court  has  jurisdiction. 

2.  Same— Waivbr. 

Code  Prac.  art.  98,  provides  that  when  one  is  sued  before  a  judge  having  do 
Jurisdiction  over  his  place  of  domicile,  but  who  is  competent  to  decide  the 
cause  brought  before  him,  and  he  pleads  to  the  merit,  instead  of  declining 
the  jurisdiction,  the  judgment  shall  be  valid.  In  an  action  against  the  city 
of  New  Orleans  and  outside  parishes,  an  application  was  made  for  a  rule  for 
the  appointment  of  a  receiver  for  the  outside  parishes,  to  which  rule  the  city 
was  not  a  party.  The  city  attornev,  however,  entered  a  general  appearance, 
and,  no  pleadings  having  been  fifed  by  the  city,  a  decree  pro  eonfesso  was 
taken  against  it.  On  an  application  by  the  city  for  a  rehearing  on  the  ground 
that  the  court  had  no  jurisoiction  over  it,  held,  that  the  jurisdiction  had  not 
been  waived. 
8.  Same— Rbmoyal  op  Causes — Effect. 

The  cause  of  action  not  being  one  within  the  original  jurisdiction  of  the 
federal  circuit  court,  that  court,  on  removal  of  the  cause  to  it,  only  acquired 
such  jurisdiction  over  the  parties  as  the  state  court  had. 

At  Law.     On  final  hearing. 

Charles  Lougue,  for  complainant.     Carkton  Hwnty  City  Atty.,  and  E. 
C.  Miller,  for  defendants. 
Before  Pardee  and  Billings,  JJ, 

Per  Curiam.  This  suit  was  commenced  in  the  district  court  of  the 
parish  of  Jefferson  on  the  21st  day  of  October,  1886,  and  is  a  suit  brought 
by  the  plaintiff,  alleging  himself  to  be  a  citizen  of  the  British  empire,  for 
himself  and  other  holders  of  metropolitan  police  warrants,  against  the 
dties  of  New  Orleans  and  Kenner,  and  the  parishes  of  Jefferson  and  St. 
Bernard,  to  enforce  liability  on  the  part  of  said  corporations  for  the  out- 
standing metropolitan  police  warrants.     On  the  21st  day  of  October, 
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1886,  a  citation  was  issued  out  of  the  clerk's  oflSce  of  the  district  court 
of  the  parish  of  Jefferson  addressed  to  Mr.  J.  V.  Guillotte,  mayor  of  the 
city  of  New  Orleans,  summoning  him  to  comply  with  the  demand  con- 
tained in  the  petition,  (a  copy  of  which  accompanied  the  citation,)  or  to 
make  his  knswer  within  10  days  after  service.  This  citation  was  served 
on  Guillotte,  mayor  of  the  city  of  New  Orleans,  personally,  on  the  26th 
day  of  October,  1886.  On  the  28th  day  of  October  following,  and  be- 
fore the  delay  fixed  for  answering  on  the  part  of  any  of  the  defendants 
had  expired,  the  plaintiff  filed  his  petition  and  bond  for  the  removal  of 
the  cause  to  this  court,  and  the  record  was  filed  in  this  court  on  the  1st 
day  of  Nov-ember,  1886.  Thereafter  certain  proceedings  were  had  con- 
tradictorily in  this  court  with  other  defendants  than  the  city  of  New 
Orleans,  on  an  application  to  appoint  a  receiver  for  as  much  of  the  metro- 
politan police  district  as  lay  outside  of  the  parish  of  Orleans;  said  par- 
ish being  excepted,  because,  as' stated  by  complainant  in  his  motion,  a 
receiver  had  already  been  appointed  for  that  part  of  the  district.  In 
connection  with  these  proceedings,  on  December  6th,  Walter  H.  Rogers, 
Esq.,  city  attorney  for  the  city  of  New  Orleans,  entered  an  appearance 
for  the  city  of  New  Orleans  in  the  chancery  order-book,  and  took  part 
in  the  trial  of  the  rule.  On  July  5,  1887,  no  demurrer,  plea,  or  answer 
having  been  made  by  the  city  of  New  Orleans,  and  the  rule-day  having 
expired,  the  complainant  caused  a  decree p-o  confesso  to  be  entered  against 
the  city  of  New  Orleans  in  the  chancery  order-book  of  the  court.  On 
November  7,  1887,  the  city  of  New  Orleans  being  still  in  default,  on 
motion  of  the  complainant  a  decree  pro  confeaso  against  the  city  of  New 
Orleans  was  entered  in  opeii  court,  and  a  reference  was  thereupon  made 
to  one  of  the  standing  masters  of  the  court  to  state  the  amount  due,  and 
for  discovery,  etc.  The  master  having  made  a  report  in  the  case,  and 
30  days  thereafter  having  elapsed  without  exceptions  being  filed,  on 
February  11, 1888,  on  motion  of  complainant  in  open  court,  the  master's 
report  was  confirmed,  and  a  final  decree  entered  against  the  city  of  New 
Orleans  for  the  sum  of  $96,643.27.  This  decree,  though  allowed  in 
open  court,  was  not  entered  in  the  minutes,  but  by  some  direction  was 
entered  in  the  chancery  order-book.  On  the  19th  of  March,  1888,  the 
city  of  New  Orleans,  through  its  attorney^,  applied  for  a  rehearing  in  the 
case,  mainly  on  the  ground  that  neither  the  district  court  of  the  parish  of 
Jefferson  nor  this  court  had  ever  been  seised  of  jurisdiction  in  the  case; 
but  also  on  the  ground  that  the  city  had  a  just  and  valid  defense  to  the 
action.  The  matter  coming  on  to  be  heard  on  the  application  for  re- 
hearing, on  May  19,  1888,  a  rehearing  was  granted  in  the  case,  and 
leave  was  given  to  the  city  of  New  Orleans  to  file  an  answer  within  five 
days,  on  condition  of  paying  costs  and  speeding  the  cause.  The  lengthy 
answer  filed  by  the  city  set  up  substantially  three  defenses:  (1)  Want 
of  jurisdiction  in  the  court;  (2)  a  plea  of  res  adjvdicata;  and  (3)  that  the 
city  is  in  no  wise  and  on  no  account  liable  to  the  complainant.  To  this 
answer  complainant  filed  a  replication,  and  thereupon  an  examiner  was 
appointed,  the  evidence  taken,  and  the  case  as  to  the  city  of  New  Orleans 
is  now  submitted  on  final  hearing. 
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The  question  of  jurisdiction  as  to  the  city  of  New  Orleans  is  now  for 
the  first  time  squarely  presented  to  the  court.  Article  162  of  the  Code  of 
Practice  of  Louisiana  declares  that  '^  it  is  a  general  rule  in  civil  matters 
that  one  must  be  sued  before  his  own  judge, — that  is  to  say,  before  the 
judge  having  jurisdiction  over  the  place  where  he  has  his  domicile  or 
residence, — and  shall  not  be  permitted  to  elect  any  other  domicile  or  resi- 
dence for  the  purpose  of  being  sued;  but  this  rule  is  subject  to  those  ex- 
ceptions expressly  provided  for  by  law."  The  "exceptions  provided  for 
by  law"  are  found  in  articles  168-168,  following.  The  exceptions  relied 
upon  in  this  case,  under  which  jurisdiction  is  claimed  in  this  suit  for 
the  district  court  of  the  parish  of  Jefferson,  is  No.  6  of  article  165,  as 
follows: 

''When  the  defendants  are  joint  obligors,  they  may  be  cited  at  the  domicile 
of  any  one  of  them.  '* 

Articles  2080  and  2081  of  the  Revised  Civil  Code  of  the  state  are  as 
follows: 

"When  several  persons  join  in  the  same  contract  to  do  the  same  thing,  it 
produces  a  Joint  obligation  on  the  part  of  the  obligors.*' 

**When  one  or  more  persons  make  an  obligation  to  several  persons  for  the 
performance  of  something  for  the  common  benefit  of  all  the  obligees,  it  cre- 
ates an  obligation  which  is  joint  in  favor  of  the  obligees." 

An  examination  of  the  laws  of  the  state  which  created  the  metropoli- 
tan police,  and  provided  for  the  issuance  of  the  warrants  now  held  by 
the  complainant,  shows  that  whatever  duties,  responsibilities,  and  liabUi- 
ties  were  imposed  thereby  on  the  city  of  New  Orleans,  there  waa  no  ob- 
ligation, duty,  nor,  responsibility  imposed  upSn  the  city  of  New  Orleans 
jointly  with  any  other  person  or  corporation.  There  was,  then,  no 
joint  obligation  on  the  part  of  the  city  of  New  Orleans  with  the  parish 
of  Jefierson,  which  would  give  jurisdiction  to  the  district  court  of  the 
parish  of  Jefferson  of  the  suit  against  the  city  of  New  Orleans.  Article 
93  of  the  Code  of  Practice  of  the  state  provides: 

''If  one  be  cited  before  a  judge  whose  jurisdiction  does  not  extend  to  the 
place  of  his  domicile,  or  of  his  usual  residence,  but  who  is  competent  to  de- 
cide the  cause  brought  before  him,  and  he  plead  to  the  merit,  Instead  of  de- 
clining the  Jurisdiction,  the  Judgment  given  shall  be  valid,  except  the  defend- 
ant be  a  minor. " 

The  district  court  for  the  parish  of  Jefferson  is  a  court  of  record,  of  gen- 
eral civil  jurisdiction,  and  the  judge  thereof  was  competent  to  decide  the 
cause,  if  properly  brought  before  him;  but  the  jurisdiction  of  the  court 
could  not  be  acquired  in  the  case,  under  the  aforesaid  article,  as  to  the 
city  of  New  Orleans,  unless  said  city  should  waive  its  domicile  by 
pleading  to  the  merits,  instead  of  declining  the  jurisdiction.  As  the  city 
of  New  Orleans  made  no  appearance  whatever  in  the  district  court  of ' 
Jefferson  parish,  it  follows  conclusively  that  the  jurisdiction  of  that  court 
never  attached.  The  cause,  notwithstanding  the  citizenship  of  the  par- 
ties, is  one  which  could  not  have  been  instituted  in  this  court  as  not 
being  within  our  original  jurisdiction.  Whatever  jurisdiction  we  may 
now  have  is  based  on  the  removal  acts  of  congress,  by  which  the  cause 
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is  brought  here  in  ezacUy  the  same  condition  as  to  jurisdiction  over  par- 
ties it  had  in  the  state  court, — ^no  better,  no  worse.  As  the  jurisdiction 
was  defective  in  the  state  court,  it  was  defective  when  the  cause  came  here 
by  removal.  As  the  defect  could  have  been  cured  under  article  93, 
Code  of  Practice,  in  the  stale  court,  by  the  defendants  pleading  to  the 
merits,  it  is  probable  that  in  like  manner  could  our  jurisdiction  have 
been  perfected.  The  fact  that  the  city  attorney  entered  a  general  ap- 
pearance in  this  court  for  the  dty  of  New  Orleans,  and  the  fact  that 
there  was  a  decree  pro  confesso  entered  against  the  city,  are  relied  upon 
as  being  equivalent  to  a  plea  to  the  merits,  and  as  sufficient  to  perfect 
the  jurisdiction  of  the  court  under  said  article  98.  It  mast  be  remem- 
bered that  the  appearance  was  entered  in  connection  with  the  proceed- 
ings looking  to  tiie  appointment  of  a  receiver,  which  for  some  reason 
seems  to  have  brought  the  city  into  court,  although  the  city  was  not 
actually  a  party  to  the  rule,  (see  application  for  rehearing  hereinbefore 
referred  to,)  and  to  that  extent  was  qualified;  but  at  best  it  had  no 
other  effect  than  to  cure  the  defective  citation,  which  was  defective  in 
that  it  was  not  addressed  to  the  city  of  New  Orleans.  The  decree  pro 
oonfeaso  was  entered  because  the  plaintiff  did  not  plead  to  the  merits. 
Under  article  98  of  the  Code  of  Practice  the  defective  jurisdiction  could 
be  cured  by  pleading  to  the  merits,  and  in  not  declining  the  jurisdiction. 
In  this  connection  it  may  be  noticed  that  in  every  pleading  filed  in 
this  case  by  the  city  the  jurisdiction  of  the  court  has  not  only  been  de- 
clined, but  has  been  protested  against.  We  are  satisfied  that  upon  the 
foregoing  facts  the  plea  to  the  jurisdiction  should  be  maintained.  In 
the  succession  of  the  city  officers,  resulting  from  the  election,  the  ap- 
pearance was  entered,  and  the  answer  upon  the  merits,  in  connection 
with  a  separate  plea  to  the  jurisdiction,  was  filed.  We  do  not  attempt  to 
say  that  the  objection  to  jurisdiction  could  or  could  not  be  waived.  The 
defendant  has  clearly  always  intended  to  insist,  and  has  always  insisted, 
upon  the  want  of  it.  We  think  it  but  just  that  the  defendant  have  leave 
to  withdraw  the  appearance  herein  entered  and  that  portion  of  the  an- 
swer which  relates  to  the  merits.  Such  leave  is  accordingly  granted. 
Upon  this  being  done,  the  plea  to  the  jurisdiction  will  be  maintained, 
and  the  bill  dismissed  for  want  of  jurisdiction,  so  far  as  the  dty  of  New 
Orleans  is  concerned. 


Lkwabnb  v.  Mexican  International  Imp.  Co.  d  d. 
(OircuU  Court,  E,  D.  Louisiana.    Hay  9, 1888.) 

EQUITT— PlBADING— MlTLTIFAEIOUSHESS— RXJIiK  94. 

A  bill  brought  by  a  stockholder  against  the  corporation  and  otbers,  charg- 
ing (1)  an  illegal  issue  of  preferred  stock;  (2)  a  breach  of  trust  on  the  part  of 
the  original  board  of  directors,  in  fraudulently  issuing  full-paid  stock  for  a 
nominal  consideration;  and  (8)  an  illegal  purchase  of  a  certain  lottery  grant, 
—  Is  multifarious,  and  obnoxious  to  equity  rule  94,  whether  the  matters 
charged  are  separate  and  distinct,  or  connected  and  consisting  of  a  series  of 
transactions  by  the  same  parties. 
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In  Equity.     On  demurrer  to  bill. 

H,  L.  Lazarm  and  J.  R.  Beckwiih,  for  complainant. 

W.  W.  Howe,  C.  F.  Buck,  and  Farrar  <k  KruUachnU^  for  defendants* 

Before  Pardee  and  Billings,  JJ. 

Per  Curiam.  The  matters  and  things  and  the  relief  prayed  for  set 
forth  m  the  bill  and  amended  bill  in  this  case  cover  three  separate  mat- 
ters of  equity  cognizance,  not  necessarily  blended  together,  nor  arising 
out  of  one  transaction,  to- wit,  the  alleged  illegal  issue  of  preferred  stock; 
the  alleged  breach  of  trust  on  the  part  of  the  original  board  of  directors 
in  fraudulently  issuing  full-paid  stock  for  a  nominal  consideration;  and 
the  alleged  illegal  purchase  of  the  Biranda  lottery  grant.  The  first  of 
these  is  a  matter  which  may  well  be  tested  between  dissenting  stock- 
holders and  the  corporation,  founded  on  rights  which  may  be  asserted 
by  the  stockholders  as  against  the  corporation,  and  to  which  only  the 
corporation  is  a  necessary  defendant.  The  second  is  founded  on  rights 
which  may  properly  be  asserted  by  the  corporation  against  the  delin- 
quent trustees,  and  to  which  such  trustees  are  necessary  parties.  If  suit 
is  brought  thereon  by  a  stockholder  in  the  federal  court,  equity  rule  No. 
94  expressly  and  in  terms  applies.  The  third  is  also  founded  upon  a 
right  which  may  be  properly  asserted  by  the  corporation,  and,  if  action 
is  brought  therefor  by  a  stockholder,  equity  rule  94  applies.  If,  as^ 
counsel  for  complainant  contends,  the  whole  action  is  one  arising  out  of 
a  series  of  transactions  by  the  same  parties,  and  is  solely  for  an  account- 
ing as  against  delinquent  trustees,  then  the  conclusion  is  inevitable  that 
the  case  is  one  of  "a  bill  brought  by  one  or  more  stockholders  in  a  cor- 
poration against  the  corporation  and  other  parties,  founded  on  rights 
which  may  be  properly  asserted  by  the  corporation,"  and  is  directly 
within  the  terms  of  said  equity  rule  94.  In  our  opinion,  the  bill  is 
multifarious,  and  in  every  view  of  the  case  which  has  been  presented  to 
us  we  are  of  the  opinion  that  the  demurrers  are  well  taken,  and  should 
be  sustained.  A  decree  to  that  effect  and  dismissing  the  bill  will  be 
entered. 


Fairbanks  v.  Amoskeag  Nat.  Bank  et  ol. 

{Circuit  Court,  D.  New  Hampshire.    April  24,  1889. 

i.  Bankruptcy— Composition— Fraud— Limitation  op  Actions. 

Rev.  St.  §  5057,  provides  that  a  suit  between  an  assignee  in  bankruptcy  and 
a  person  claiming  an  adverse  interest  concerning  the  bankrupt's  property  is 
barred  in  two  years  after  the  cause  of  action  accrued.  Act  June  23, 1874,  pro- 
vides that  the  time  during  which  a  composition  between  the  bankrupt  and 
creditors  shall  be  in  force  shall  be  excluded  in  the  computation.  A  bankrupt 
and  defendant  made  a  fraudulent  agreement  to  procure  a  composition  with 
the  creditors,  which  was  procured  and  confirmed  by  the  court,  and  in  pursu- 
ance thereof  an  order  to  the  assignee  to  convey  the  property  to  defendant 
was  procured,  and  the  property  was  conveyed  accordingly.  The  compromise 
was  afterwards  set  aside.    Ileld  that,  where  less  than  two  years  remained 
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after  deducting  the  time  the  compromise  was  in  force  from  the  period  elaps- 
ing between  ttie  date  of  the  fraudulent  agreement  and  the  filing  of  a  bill  by 
the  assignee  to  recover  the  property,  such  bill  was  not  barred^ 

2.  Same. 

A  bankrupt  and  defendant,  one  of  his  creditors,  agreed  that,  in  considera- 
tion that  defendant  should  procure  a  composition  which  the  bankrupt  had 
offered  to  the  creditors,  the  bankrupt  would  pay  defendant  a  specified  sum  in 
addition  to  all  disbursements.  Defendant  thereupon*  bought  certain  large 
claims,  paying  a  larger  sum  for  them  than  the  percentage  provided  for  in  the 
composition  would  amount  to,  and  voted  such  claims  in  favor  of  the  compo- 
sition as  attorney  for  the  original  holders  of  them,  concealing  the  assignment, 
and,  the  composition  having  been  thus  procured  and  confirmed,  received  a 
transfer  of  the  bankrupt  estate.  Held,  that  the  agreement  and  composition 
were  fraudulent,  and  the  assignee  could  recover  the  property. 

&  Bahe. 

But  where  defendant  has  a  mortgage,  and  has  been  obliged  to  pay  a  me- 
chanic's lien  on  certain  property,  and  there  is  a  balance  due  him  thereon,  he 
may  be  allowed  to  retain  the  rents  received  therefrom,  and  account  for  the 
same  on  the  balance  due. 

4  Samb.  "^ 

Defendant  may  be  allowed  to  retain  dividends  received  by  him. 

In  Equity.     On  appeal  from  district  court. 

Bill  by  Alfred  G.  Fairbanks,  assignee  in  bankruptcy,  against  the  Amos- 
keag  National  Bank  and  David  B.  Vamey.  Two  others  were  originally 
joined  as  defendants,  but  as  to  them  the  bill  was  dismissed.  The  follow- 
ing opinion  was  given  in  the  district  court: 

"  Olabk,  J.  On  and  before  the  13th  of  July,  1875,  Cyrus  Dunn  and  John  T. 
Harris  were  copartners  under  the  name  of  Dunn,  Harris  &  Go.  On  that  day 
— the  13th  of  July,  1875 — they  were  adjudged  bankrupts  by  this  court,  upon 
their  own  petition,  and  on  the  3d  of  August,  1875,  the  complainant  was  ap- 
pointed their  assignee,  and  the  assets  of  the  bankrupts  were  conveyed  to  him 
by  the  register,  both  of  the  copartnership  and  of  the  individual  copartners. 
The  Amoskeag  National  Bank  was  at  that  time  a  creditor  of  both  Dum, 
Harris  &  Ck).  and  of  Dunn,  and  Yarney  was  one  of  the  directors  of  the  bank. 
Fairbanks  accepted  the  trust,  and  proceeded  to  realize  upon  the  assets,  coU 
lecting  a  considerable  sum  upon  the  personal  and  holding  the  real  estate  un- 
disposed of.  On  the  4th  day  of  October,  1875,  Dunn  made  an  offer  of  compro- 
mise to  the  creditors  of  Dunn,  Harris  &  Co.,  15  per  cent.,  and  to  the  creditors 
of  Dunn,  20  per  cent.  The  offer  of  compromise  was  accepted  and  duly  con- 
firmed by  the  requisite  number  and  amount  of  creditors,  and  was  ordered  to 
be  recorded  by  the  court  on  the  31st  day  of  December,  1875.  Dunn  procured 
the  assistance  of  Yarney  in  carrying  out  his  offer  of  compromise,  and,  after 
the  creditors  had  been  paid,  such  as  would  receive  their  dividends,  he,  Yarney, 
petitioned  the  court,  with  the  assent  of  Dunn,  that  the  property  of  the  bank- 
rupts in  the  possession  of  the  assignee  should  be  conveyed  to  the  said  Yarney. 
And  by  order  of  the  court,  the  assignee,  on  the  28th  day  of  April,  1876,  deeded 
all  the  estate  of  the  bankrupts,  real  and  personal,  in  his  possession  to  said 
Yarney.  On  the  6th  day  of  April,  1880,  upon  the  petition  of  D.  G.  Whitte- 
more,  one  of  the  creditors  of  said  Dunn,  who  had  never  accepted  said  com- 
promise, the  order  of  court  confirming  said  compromise  was  reversed,  and  de- 
clared null  and  void. 

"The  bi^  of  complaint  in  this  case  was  filed  October  31, 1881,  and  it  prays 
that  Yarney  and  the  Amoskeag  National  Bank,  to  whom  Yarney  had  con- 
veyed the  property,  and  whose  agent  he  was  alleged  to  be,  may  be  ordered  to 
reconvey  the  said  property,  or  its  proceeds,  to  the  assignee,  or  such  other 
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person  as  the  conrt  might  appoint,  for  the  reason  that  said  bank  and  said 
Yarney  and  others,  conspiring  and  contriving  to  defraud  and  cheat  the  cred- 
itors of  said  Dunn,  entered  into  a  fraudulent  agreement  with  said  Dunn,  that 
in  consideration  that  the  said  bank»  through  said  Varney,  should  bring  about 
the  said  composition,  the  said  Dunn  should  pay  to  said  Varney  the  sum  of 
six  thousand  dollars  for  said  bank,  in  addition  to  all  disbursements  made  by 
said  Varney  in  the  course  of  said  business.  And  in  pursuance  of  said  agree- 
ment the  said  Varney  and  said  bank  and  others  bought  np  and  paid  for  cer- 
tain large  claims  a  much  larger  sum  than  the  percentage  mentioned  in  said 
resolution  of  compromise;  and  so  being  the  owner  of  said  claims  voted  on  be- 
half of  said  creditors  as  their  attorney,  for  said  resolution  of  compromise,  con- 
cealing from  the  other  creditors  of  said  bankrupts  the  fact  of  such  assign- 
ment, which  was  unknown  to  the  complainant  and  other  creditors  of  the  said 
bankrupt  for  a  long  time  after  the  81st  day  of  December,  ll:i75.  But  no  time 
was  stated  in  the  bill  when  said  fact  became  known  U>  the  complainant,  or 
when  the  fraud  was  discovered.  The  answer  denied  the  fraud  and  conceal- 
ment, and  alleged  that  the  complainant,  at  the  time  he  made  the  deed  to  said 
Varney,  April  28,  1876,  well  knew  of  said  purchase,  and  that  in  many  in- 
stances, said  Varney  had  paid  sums  exceeding  the  composition  voted;  and'  that 
he  had  full  notice  and  knowledge  of  the  agreement  between  said  Dunn  and 
said  Varney,  and  insisted  that  said  assignee,  *  having  waited  so  long  before 
instituting  any  proceedings  for  the  recovery  of  such  property,  is  barr^  by  the 
statute  of  limitations  respecting  suits  by  or  against  assignees,  the  bill  not 
having  been  filed  within  two  years  of  the  time  the  cause  of  action  accrued,' 
and  praying  tliat  they  may  have  some  benefit  of  this  objection,  as  if  the  same 
were  pleaded  in  bar  of  this  suit.  Proofs  were  oifered  tending  to  show  the  acts 
alleged  to  be  fraudulent,  but  there  was  no  proof  or  evidence  of  concealment 
on  the  part  of  the  defendants,  further  than  that  some  of  the  transactions  be- 
tween the  respondents  and  Dunn  and  creditors  were  entered  into  when  the 
complainant  was  not  present,  and  of  which  it  did  not  appear  he  had  notice. 
It  did  not  otherwise  appear  that  these  transactions  were  not  known  to  the  com- 
plainant at  the  date  of  the  deed  of  April  26, 1876,  nor,  if  not  known  to  him  at 
that  time,  when  they  became  known  to  him.  The  complainant  offered  no 
proof  upon  that  point;  but  to  the  objection  set  up  by  the  respondents  in  their 
answer,  that  this  suit  is  barred  by  the  statute  of  limitations  respecting  suits 
by  or  against  assignees,  (section  5057,  Rev.  St.  2d  Ed.,)  the  complainant  re- 
plied in  his  argument  at  the  hearing:  (1)  That  this  proceeding  is  not  such  a 
suit  as  falls  within  the  purview  of  that  statute;  and  (2)  that  the  cause  of  ac- 
tion did  not  accrue  until  within  two  years  of  the  bringing  of  the  action,  to- 
wit,  until  the  fraud  was  discovered  by  the  complainant;  nor  until  the  com- 
promise was  set  aside  on  the  petition  of  Whittemore,  April  6,  1880. 

**The  language  of  the  statute  is:  «Ko  suit,  either  in  law  or  equity,  shall 
be  maintainable  in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  property  or  rights  of  property  trans- 
ferable to  or  vested  in  such  assignee,  unless  brought  within  two  years  from 
the  time  when  the  cause  of  action  accrued  for  or  against  such  assignee.  *  Rev. 
St.  g  5057.  With  the  requirement  of  this  statute  this  suit  seems  fully  and 
literally  to  comply.  It  is  a  suit  in  equity;  it  is  between  an  assignee  in 
bankruptcy  and  persons  claiming  an  adverse  interest  to  property  transferable 
to  such  assignee.  The  prayer  of  the  bill  is:  'That  the  bank  and  the  defend- 
ants may  be  required  to  convey  to  said  assignee  all  the  property  of  said  Dunn ; ' 
that  is,  all  the  property  of  said  Dunn  which  came  to  the  hands  of  the  assignee, 
transferred  or  conveyed  to  the  respondent  by  the  deed  of  April  28,  1876,  and 
which  the  respondents  now  claim  and  seek  to  hold.  So  far  the  proceeding  an- 
swers to  the  provisions  of  the  law,  and  the  only  remaining  question  is,  when 
did  the  cause  of  action  accrue?    Evidently  at  the  time  the  deed  of  the  corn- 
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plainant  to  the  defendants  was  made,  if  the  fraad  had  been  or  was  then  known. 
The  fraud,  if  any,  was  committed  before  the  deed  was  executed;  but  the  cause 
of  action  could  not  be  said  to  have  existed  before  that  time,  because  the  com- 
plainant up  to  that  time  had  the  property  in  his  own  hands  and  possession,  and 
could  have  maintained  no  suit,  at  law  or  equity  against  the  defendants  for  its 
recovery.  If  the  complainant  had  known  of  the  fraud  before  the  deed  of  April 
28,  1876,  had  been  executed,  he  probably  could  have  prevented  the  transfer  of 
the  property  to  the  defendants  by  making  known  the  fraud  to  the  court,  and, 
if  he  did  not  know  of  the  fraud  at  that  time,  there  would  seem  to  be  no  objec- 
tion to  his  recovering  it  back  as  soon  as  he  discovered  the  fraud,  after  the  deed 
was  made.  In  Bailey  v.  Glover^  21  Wall.  342,  it  was  held  that  the  clause  *  lim- 
iting the  commencement  of  actions  by  and  against  the  assignee  to  two  years 
after  the  right  of  action  accrues,  applies  to  all  judicial  contests  between  the 
assignee' and  any  person  whose  interest  is  adverse  to  his/  It  was  also  held 
in  the  same  case  that,  when  the  action  is  intended  to  obtain  redress  against  a 
fraud  concealed  by  the  party  or  which  from  its  nature  remains  secret,  the  bar 
does  not  commence  to  run  until  the  fraud  is  discovered.  So  in  Moore  v .  Greene^ 
19  How.  69.  But  in  this  case  there  is  no  allegation  in  the  bill,  nor  is  there 
any  evidence  in  the  case,  when  the  fraud  was  discovered,  so  that  the  court  can' 
determine  whether  the  action  was  seasonably  brought,  or  when  the  bar  com- 
menced to  run.  In  Steams  v.  Page,  7  How.  819,  it  was  held,  '  especially 
must  there  be  distinct  averments  as  to  the  time  when  the  fraud,  mistake,  con- 
cealment, or  misrepresentation  was  discovered,  and  what  the  discovery  is,  so 
that  the  court  may  clearly  see  whether,  by  the  exercise  of  ordinary  diligence, 
the  discovery  might  not  have  been  before  made.'  Same  doctrine  was  held 
in  Moore  v.  Greene,  above  cited, '  to  enable  the  defendants  to  meet  the  fraud 
and  the  time  of  its  discovery.'  In  Hanoood  v.  Railroad  Co,,  17  Wall.  78, 
it  was  held  that,  when  *  a  bill  is  filed  five  years  after  the  judicial  proceed- 
ings which  it  is  sought  to  set  aside  have  been  completed,  the  cause  of  so 
considerable  a  delay  should  be  specifically  set  out,  and,  if  ignorance  of  the 
fraud  is  relied  on  to  excuse  the  delay,  it  should  be  shown  specifically  when 
knowledge  of  the  fraud  was  first  obtained.'  In  this  case  there  is  neither  alle- 
gation nor  proof  when  the  fraud  was  discovered,  and  a  knowledge  of  it  obtained, 
nor  is  there  any  allegation  or  evidence  that  the  complainant  did  not  know  of 
the  alleged  fraudulent  acts  of  the  defendants  at  the  time  of  the  making  of  the 
deed  by  the  complainant  to  the  defendants,  April  28,  1876,  and,  if  the  case 
rested  here,  the  bill  would  have  been  dismissed. 

"But  there  is  another  provision  of  the  bankrupt  act  which  must  be  consid- 
ered, which  controls  the  foregoing  consideration.  This  is  a  case  where  the 
bankrupt  offered  a  composition  which  was  accepted  by  the  creditors  and  or- 
dered to  be  recorded,  and  was  afterwards  set  aside  by  the  court;  and  the  stat- 
ute of  June  22, 1874,  provides  that  in  such  a  case  *  the  time  during  which  such 
composition  shall  have  been  in  force  shall  not  be  computed  in  calculating  pe- 
riods of  time  prescribed  by  the  bankrupt  act. '  1  Supp.  Rev.  St.  74.  The  com- 
promise was  ordered  to  be  recorded  December  81, 1875.  It  was  set  aside  April 
t>,  1881;  in  force  four  years,  three  months,  and  six  days.  Tlie  assignee  was 
appointed  August  3, 1875,  and  the  bill  of  complaint  was  filed  October  81, 1881, — 
a  period  of  six  years,  two  months,  and  twenty-eight  days.  The  alleged  fraud- 
ulent acts  of  the  respondents  were  not  done  until  the  11th  day  of  December, 
1875,  the  date  of  the  agreement  between  Dunn  and  Yarney,  and,  after  reck- 
oning from  this  day  to  the  date  of  filing  the  bill  in  this  case,  there  is  a  period  of 
five  years,  nine  months,  and  twenty  days.  Deducting  four  years,  three  months, 
and  six  days, — the  time  the  compromise  was  in  force, — and  there  remains 
one  year,  six  months,  and  fourteen  days  to  be  reckoned  against  the  assignee 
In  computing  the  two  years'  limitation  fixed  by  section  5057  of  the  Revised 
Statutes.    And  so  the  bill  of  complaint  having  been  brought  within  the  iim- 
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itation  required  by  the  statute,  it  was  not  necessary  for  the  complainant  to  of- 
fer proof  of  the  concealment  of  the  fraud  to  avoid  the  limitation. 

"  We  come  now  to  the  consideration  of  the  fraudulent  acts  alleged  to  have 
been  committed  by  the  defendants;  because,  if  they  have  committed  no  fraud 
they  cannot  be  disturbed  in  the  possession  of  the  property  which  was  trans- 
ferred to  them  by  order  of  the  court,  notwithstanding  the  compromise  has  been 
set  aside  and  annulled.  The  acts  complained  of  in  the  bill  are,  that  the  said 
bank  and  Yarney,  conspiring  and  contriving  to  defraud  and  cheat  the  creditors 
of  said  Dunn,  entered  into  a  fraudulent  agreement  with  said  Dunn,  that  in 
consideration  that  the  bank,  through  said  Yarney,  should  bring  about  the 
composition  which  Dunn  had  offered,  the  said  Dunn  would  pay  to  said  Yar- 
ney the  sum  of  six  thousand  dollars  for  said  bank,  in  addition  to  all  disburse- 
ments made  by  said  Yarney  in  the  course  of  said  business,  and  that  in  pursu* 
ance  of  said  agreement  said  Yarney  and  said  bank  and  others  bought  up  and 
paid  for  certain  large  claims,  a  much  larger  sum  than  the  percentage  mentioned 
in  the  resolution  of  compromise;  and  so,  being  the  owner  of  said  claims,  voted 
in  behalf  of  said  creditors  as  their  attorney  for  said  resolution  of  compromise, 
concealing  from  the  other  creditors  of  said  bankrupts  the  fact  of  such  assign- 
ment. The  acts  thus  alleged  were  substantially  proved  by  the  evidence. 
There  was  such  an  agreement  between  Dunn  and  Yarney  in  writing.  Yar- 
ney purchased  certain  claims,  or  procured  them  to  be  purchased,  paying  more 
for  them  than  was  offered  by  Dunn  in  his  offer  of  compromise,  and  vot^  upon 
them  as  attorney  for  the  claimants,  thus  aiding  to  carry  the  compromise,  act- 
ing in  this  as  the  agent  of  the  bank,  which  furnished  him  the  money  in  whole 
or  in  part,  and  afterwards  securing  a  transfer  of  the  bankrupts*  property,  and 
conveying  it  to  the  bank.  That  such  acts  were  fraudulent  there  can  be  no 
doubt.  They  influenced  the  bankruptcy  proceedings.  They  probably  secured 
the  passage  of  the  compromise  resolution.  They  secured  to  one  creditor  more 
than  to  another  a  greater  percentage  on  his  debt  without  the  knowledge  of 
such  others.  They  prevented  an  equal  distribution  of  the  bankrupts'  assets, 
giving  to  some  of  the  creditors  more  than  was  offered  by  the  compromise. 
And  they  tended  to  prevent  a  considerable  portion  of  Dunn's  assets  from  be- 
ing applied  to  the  payment  of  his  debts.  Cookinham  v.  Morgan,  5  N.  B.  B. 
16;  McLean  v.  Bank,  3  McLean,  587;  Webb  v.  SacTis,  16  N.  B.  R.  168;  In 
re  Sawyer,  14  N.  B.  R.  241 ;  Ex  parte  Morris,  12  N.  B.  R.  170;  Bean  v.  Brook- 
mire,  7  N.  B.  R.  568;  Bean  v.  Amsink,  8  N.  B.  R.  228.  The  compromise  be- 
ing thus  affected  by  fraud,  and  the  conveyances  of  the  assets  of  the  bank- 
rupts to  Yarney  by  the  assignee,  and  by  Yarney  to  the  bank,  having  been 
induced  by  such  fraudulent  compromise,  must  be  set  aside,  and  the  respond- 
ents ordered  to  reconvey  said  assets  to  the  assignee. 

" The  master  reports  that  the  bank  received  from  the  property  of  Dunn 
85,802.75,  but  in  this  he  has  Included  $277.42,  received  from  rents  from  the 
Concord-Street  property  of  which  they  had  a  mortgage  and  a  claim  for  a  me- 
chanic's lien,  which  they  had  been  obliged  to  pay,  and  on  which  a  balance  was 
due  the  bank.  This  sum  of  S277.42, 1  am  inclined  to  think  the  bank  may  re- 
tain and  account  for  on  the  balance  due  them  on  the  property.  This  should 
be  deducted  from  the  $5,302.75,  leaving  85,025.33,  which  sum  should  be  paid 
to  the  assignee,  and  a  decree  may  be  entered  accordingly.  Sundry  dividends 
were  paid  to  the  bank  by  the  assignee,  which  I  am  inclined  to  think,  so  far  as 
now  appears,  should  be  retained  by  them.  It  does  not  appear  that  the  money 
paid  to  the  bank  by  Harris  was  paid  by  the  assignee,  or  that  the  note  passed 
from  the  assignee  to  the  bank,  though  it  does  appear  that  ^^he  note  belonged  to 
Dunn's  estate.  The  sum  of  8530.00,  paid  to  the  bank  oa  this  note,  may  re- 
main in  the  hands  of  the  bank,  to  be  accounted  for  with  other  questions 
which  will  undoubtedly  arise  in  the  settlement  of  the  estate  of  the  bankrupts 
by  the  assignee. " 
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Defendants  appeal.  For  opinions  on  motion  for  writ  of  mandamus  and 
to  dismiss  appeal,  and  on  motion  to  quash  writs  of  mandamiLS  and  cer- 
4iaran,  see  32  Fed.  Rep.  572,  30  Fed.  Rep.  602. 

H.  G,  Wood^  for  complainant. 

C  R.  Morrison  and  H.  H.  Hun^  for  defendants. 

Colt,  J.  This  case  comes  up  upon  appeal  from  the  district  court. 
The  record  is  the  same  as  was  before  that  court.  From  a  careful  exam- 
ination of  the  record  and  the  briefs  of  counsel,  I  em  entirely  satisfied 
with  the  correctness  of  the  conclusions  reached  by  the  district  judge. 
Whether  intended  or  not,  the  evidence  shows  beyond  question  the  fraud- 
ulent character  of  the  compromise  effected  by  these  defendants.  It  is 
also  equally  clear  that  this  cause  is  not  barred  by  the  statute  of  limita- 
tions. Agreeing,  as  I  do,  with  the  reasoning  and  conclusions  of  the  dis- 
trict court,  it  becomes  unnecessary  for  me  to  do  more  than  direct  that 
the  decree  of  the  district  court  be  affirmed,  and  the  appeal  dismissed , 
and  it  is  so  ordered. 


Edwards  v.  Hoeffinghofp, 
Oirewt  Court,  8.  D.  Ohio,  W.  D.    March  20, 1889.) 

1.  Contracts— VALmiTY—DBAiiiNG  in  Futures. 

In  relation  to  transactions  in  grain  for  future  deliverr,  no  matter  what  col- 
orings or  semblances  of  reality  are  thrown  about  the  alleged  purchase,  if  the 
jury  can  see  that  all  these  forms  were  mere  shams,  and  that  there  was  in  fact 
no  actual  bona  fide  dealing  in  the  article  itself,  but  that  the  forms  were  adopted 
to  evade  the  law.  and  as  a  cloak  for  gambling,  it  is  their  duty  to  tear  away 
the  disguise,  and  treat  the  transaction  as  it  is. 

2.  Same— Intention  to  Gamble— -Factors  and  Brokers. 

Though  defendant  may  not  have  intended  to  make  a  bona  fide  purchase  of 
grain,  but  only  to  bet  on  the  rise  or  fall  of  the  market,  and  to  pay  differences, 
still,  if  such  intention  were  not  known  to  plaintiff,  the  commission  merchant 
on  the  board  of  trade  who  acted  for  defendant,  and  he  executed  the  orders  in 
good  faith,  and  bound  himself  to  receive  and  did  receive  and  pay  for  the 
grain,  and  sold  it  at  a  loss  under  the  rules,  after  due  notice  to  defendant,  and 
after  defendant's  repudiation  or  failure  to  comply  with  the  contracts,  plain- 
tiff is  entitled  to  recover  his  commissions  and  losses. 
8.  Account  Rendered— Failure  to  Object. 

When  an  account  current  is  rendered,  and  not  objected  to  within  a  reason- 
able time,  it  has  the  force  of  an  account  stated.  But  this  rule  does  not  apply 
if,  when  the  account  was  rendered,  the  parties  had  already  come  to  a  dis- 
agreement, so  that  assent  from  silence  could  not  reasonably  be  inferred. 

At  Law.     Action  to  recover  money  on  contract. 
L.  H.  Bisbee  and  Paxton  <k  Warrington^  for  plaintiff. 
Lincolnj  Stephens  &  Lmcdn^  for  defendant. 

Sage,  J. ,  (oraUy  charging  jury.)  The  plaintiff  sues  to  recover  from  the 
defendant  $15,667.14,  with  interest  from  July  6, 1887.  The  petition  sets 
forth  three  distinct  causes  of  action.     The  general  all^ations  applicable 
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to  all  these  canses  are  that  at  the  dates  stated  in  the  petition  the  plain- 
tiff was  a  grain  commission  merchant  at  the  city  of  Chicago,  doing  busi- 
ness upon  the  floor  of  the  board  of  trade  of  that  city,  and  according  to 
and  subject  to  its  rules,  and  that  the  defendant  authorized  and  directed 
him  as  such  commission  merchant  to  make  the  purchases  set  forth  in 
the  petition,  and  to  advance  money  thereon;  the  defendant  agreeing  to 
pay  the  plaintiff  a  commission  of  one-quarter  of  a  cent  per  bushel  on 
purchases,  and  a  like  commission  on  sales;  also  other  customary  rates 
and  charges,  together  with  Interest  on  all  moneys  advanced  by  the  plain- 
tiff on  account  of  said  purchases.  The  petition  also  sets  forth  certain  of 
the  rules  of  the  board  of  trade,  with  reference  to  the  conduct  of  the  busi- 
ness between  the  parties  upon  a  purchase  or  sale,  and  providing  for  the 
selling  of  the  grain  bought  upon  the  default  of  the  person  who -ordered 
it  to  keep  up  what  is  called  his  ^'margins."  The  purchases  set  forth  in 
the  first  cause  of  action  are  100,000  bushels  of  com,  bought  upon  three 
orders,— April  6,  1887,  15,000  bushels;  April  7, 1887, 75,000  bushels; 
and  April  9th,  10,000  bushels;  the  total  price  being  $42,218.75;  and  all 
the  corn  being  of  the  grade  known  as  No.  2,  merchantable  corn,  for  de- 
livery at  Chicago,  at  the  pleasure  of  the  seller,  in  the  month  of  July, 
1887.  The  plaintiff  alleges  that  it  was  a  condition  of  the  purchase 
agreed  upon  between  the  plaintiff  and  the  defendant  that  the  defendant 
should  from  time  to  time,  and  whenever  necessary,  pay  to  the  plaintiff 
such  sums  of  money  as  might  be  required  to  protect  and  hold  the  plain- 
tiff harmless  against  loss  on  account  of  such  purchases,  including  the 
sum  necessary  to  pay  for  the  grain  at  the  time  of  its  delivery.  That  it 
is  a  general  custom  in  the  Chicago  market  in  respect  to  aU  such  grain 
transactions  that  principals  should  keep  their  commission  merchants  se- 
cured in  the  same  way  that  commission  merchants  are  siecured  under  the 
rules  of  said  board  of  trade,  liable  upon  purchases  made  in  behalf  of 
their  principals;  of  all  which  the  plaintiff  allies  that  the  defendant  had 
full  knowledge  at  the  times  when  the  purchases  aforesaid  were  made. 
That  on  and  after  June  1,  1887,  the  market  price  of  corn  declined,  and 
plaintiff,  as  frequently  as  the  declines  occurred,  demanded  payment  from 
the  defendant  for  protection  against  loss,  but  the  defendant  made  de- 
fault, (excepting  that  he  did  pay  the  sum  of  $2,000,)  and  on  the  1st  of 
July,  1887,  said  com  was  delivered  to  the  plaintiff,  and  he  was  com- 
pelled to  and  did  pay  for  the  same  the  contract  price  aforesaid,  of  all 
which  the  defendant  had  due  knowledge;  and  the  defendant,  though  re- 
quested, failed  and  refused  to  accept  and  pay  for  said  com,  and  on  the 
6th  of  July,  1887,  the  plaintiff,  after  notice  to  the  defendant,  sold  such 
corn  for  account  of  and  at  the  risk  of  the  defendant  on  the  board  of  trade 
of  Chicago  for  $35,125.  That  the  plaintiff  paid  on  account  of  insurance 
and  storage  the  sums  stated  in  the  petition.  That  there  is  due  to  plain- 
tiff from  the  defendant  on  this  cause  of  action  $5,857.42,  with  interest 
at  6  per  cent,  from  July  6,  1887.  The  second  cause  of  action  sets  forth 
the  purchase  in  May,  1887,  upon  the  same  conditions  as  those  stated  in 
the  first  cause  of  action,  of  50,000  bushels  of  wheat  for  July  delivery,  at 
a  cost  of  $43^412.50.     This  cause  of  action  contains  like  averments  of 
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the  decline  in  prices,  of  calls  upon  the  defendant  to  pay  sums  of  money 
necessary  to  protect  the  plaintiff  against  loss,  and  tibe  defendant's  de- 
fault, and  that  the  wheat  was  delivered  on  the  1st  of  July  to  the  plain- 
tiff; that  he  was  then  compelled  to  and  did  pay  for  and  received  the 
same,  and  that,  after  due  notice  to  the  defendant,  he  did,  on  the  6th 
day  of  July,  sell  this  wheat  for  the  sum  of  $34,750;  that  he  incurred 
also  expenses  for  insurance,  storage,  and  interest,  and  that  he  is  entitled 
to  commissions,  making  altogether, — ^that  is,  taking  into  account  the  loss 
on  the  wheat  and  the  other  charges  to  which  I  have  just  referred, — as  the 
amount  due  from  the  defendant,  $9,108.47,  with  interest  from  July  6, 
1887  •  The  third  cause  of  action  sets  forth  the  purchase  by  the  plaintiff, 
upon  the  request  and  at  the  direction  of  the  defendant,  in  May,  1887 1 
of  60,000  bushels  of  September  corn, — that  is,  com  for  delivery  in  the 
month  of  September,  1887,— at  a  cost  of  $21,593.75;  that  there  was  a 
decline  in  prices,  repeated  defaults  on  the  part  of  the  defendant  to  fur- 
nish the  money  necessary  to  protect  the  plaintiff;  and  that  finally,  on 
the  6th  of  July,  1887,  after  due  notice,  this  grain  was  sold, — that  is  to 
say,  the  contract  for  the  purchase  of  the  same,  because  the  com  was  not 
then  deliverable, — and  realized  the  sum  of  $18,512.50;  and  that  for  the 
commission  on  the  purchase  and  sale  of  this  corn  plaintiff  is  entitled 
to  recover  $125.  The  defendant  is  credited  with  $2,500  paid  on  ac- 
count of  that  com,  leaving  a  balance  of  $706.25  du.e  from  the  defend- 
ant to  the  plaintiff,  with  interest  from  the  6th  of  July,  1887.  These 
three  items  make  up  the  sum  total  which  was  stated  at  the  outset,  of 
$15,667.14. 

The  defendant,  by  his  answer,  denies  each  and  every  allegation  of  the 
plaintiff's  petition,  and  sets  up  affirmatively  that  he  had  several  trans- 
actions in  the  spring  of  1887,  made  in  Cincinnati,  and  to  be  there  ad- 
justed with  M.  S.  Forbus  &  Co.  only, — a  firm  doing  business  in  Cin- 
cinnati, Ohio, — by  way  of  dealing  in  futures  in  grain,  and  to  speculate 
upon  the  rise  and  fall  of  prices  therein,  with  no  delivery  of  said  grain, 
but  one  party  to  pay  the  other  the  difference  between  the  contract  price 
and  the  market  price  of  the  said  grain  at  the  time  fixed  for  the  execu- 
tion of  said  pretended  contracts.  The  said  transactions  weramere  wagers 
and  speculations  upon  the  rise  and  fall  of  the  market;  were  illegal  and 
void.  He  denies  all  indebtedness  of  any  and  every  kind  to  the  plain- 
tiff, and  alleges  that  he  is  not  indebted  in  any  sum  whatever  to  the 
plaintiff,  and  asks  to  be  discharged  with  costs.  The  reply  is  a  general 
denial  of  the  matter  set  forth  in  the  answer. 

Something  has  been  said  on  both  sides  with  reference  to  what  is  called 
the  burden  of  proof  in  this  case.  The  party  upon  whom  the  burden  of 
proof  devolves  in  a  civil  case  is  required  to  make  out  his  case  by  a  fair 
preponderance  of  the  evidence,  and  by  a  fair  preponderance  is  not  meant 
the  larger  number  of  witnesses,  but  the  greater  weight  of  testimony, 
judged  by  the  impression  which  it  makes  upon  the  jury,  and  from  the 
manner  of  the  witnesses,  the  circumstances  attending  the  transactions, 
and  the  character  of  the  testimony  itself.  Now,  in  this  case,  the  plain- 
tiff alleges  that  he  made  actual  purchases  of  the  grain  referred  to. 


Digitized-  by 


Google 


638  FEDERAL  BEPORTER,  Vol.  38. 

The  defendant  denies  that.  It  therefore  devolves  upon  the  plaintiflf  to 
satisfy  the  jury  by  a  preponderance  of  the  testimony  or  evidence  that  he 
did  actually  make  the  purchases  and  sales  claimed,  and  that  he  suffered 
the  loss  which  he  claims.  The  defendant,  having  denied  all  the  allega- 
tions of  the  petition,  goes  on  to  state  affirmatively,  not  only  that  his 
transactions  were  exclusively  with  Forbus  &  Co.  of  Cincinnati,  and  to  be 
adjusted  there,  but  that  they  were  not  real  or  bona  fide  transactions  at  all; 
that  they  were  nothing  more  than  wager  contracts  having  the  form  and 
semblance  of  reality,  but  being  in  fact  nothing  more  than  bets  upon  the 
prices  of  the  market.  That  is  an  affirmative  defense,  gentlemen,  and 
the  burden  of  making  that  out  devolves  upon  the  defendant,  not  only  for 
the  reason  that  I  have  stated,  but  for  another  reason:  that  the  presump- 
tion of  law  is  in  faVor  of  the  validity  of  contracts,  and  not  in  favor  of 
their  invalidity,  and  therefore  he  who  sets  up  the  invalidity  is  bound  to 
prove  it. 

Now,  with  reference  to  what  is  gambling  in  grain  and  what  is  legiti- 
mate dealing,  I  will  say,  first,  generally,  that  the  simplest  and  clearest 
case  of  buying  is  that  which  occurs  when  a  man  buys  for  his  own  use  in 
his  family,  or,  if  he  is  a  farmer,  for  feeding  his  stock.  Of  course  there 
can  be  no  possible  question  about  the  validity  of  such  purchases.  Then 
come  purchases  for  manufacture,  as  by  a  miller;  or  for  resale,  as  by  a 
dealer.  Those,  too,  go  unquestioned.  Now,  there  is  another  class  of 
purchases,  actual  purchases,  neither  fpr  use  nor  for  manufacture,  nor  are 
they  for  resale  in  the  ordinary  course  of  business,  but  exclusively  for 
speculation;  that  is  to  say,  the  purchaser  does  not  buy  because  he  is  in  need 
of  the  com,  or  because  he  intends  to  receive  and  keep  it,  for  he  has  no 
need  of  it,  and  he  has  no  such  intention,  but  he  buys  simply  and  only 
that  he  may  reap  a  profit  out  of  the  transaction.  Now,  gentlemen,  if  that 
be  a  real  purchase, — an  actual  buying, — it  is  quite  as  legitimate  in  the 
eye  of  the  law  as  a  purchase  for  actual  use.  The  dealer  who  buys  to  sell 
again  buys  that  he  may  sell  at  a  profit.  The  speculator  buys  that  he 
may  sell  again,  risking  upon  his  hopes  of  an  advance  in  prices.  Now, 
these  are  the  three  kinds  of  purchases  which  the  law  sanctions,  and  which 
are  perfectly  legitimate.  When  it  comes  to  a  purchase  upon  specula- 
tion, it  is  of  no  sort  of  consequence  in  determining  upon  the  validity  of 
the  transaction  whether  the  purchase  be  large  or  small;  whether  the  spec- 
ulator be  keeping  within  moderate  bounds  or  whether  he  is  running  wild, 
actuated  by  his  hopes  and  fancies.  Now,  for  instance,  suppose  that  a 
man  having  money  and  credit  barely  sufficient  to  enable  him  to  buy 
1,000  barrels  of  pork  makes  the  purchase.  He  immediately  hypothe- 
cates that  1,000  barrels  of  pork  for  enough  money  to  buy  950  barrels 
more,  hypothecates  that  950  for  enough  money  to  buy  900  more,  and  so 
continues  down  to  500,  and  then  on  down,  hypothecating  that  500  so  as 
to  buy  475,  and  so  on  down;  you  will  find  by  counting  up  that  that  man, 
having  an  actual  capacity  to  buy  1,000  barrels  of  pork,  has,  by  con- 
trivances which  are  perfectly  legitimate,  bought  and  secured  the  pay- 
ment of  13,000  barrels  of  pork,  and  if  pork  advances  $1  per  barrel  he 
makes  a  profit  of  $13,000;  if  it  advances  64  per  barrel  he  makes  a  profit 
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of  $52,000;  if  it  declines  $1  per  barrel  he  loses  $13,000,  and  may  be 
utterly  ruined.  Now,  while  this  may  be  reckless,  and  while  it  may  be, 
in  a  certain  moral  view,  just  as  bad  as  gambling,  it  is  not  so  regarded  in 
the  law.  The  test,  the  great  test,  and  the  conclusive  test,  by  which  to 
determine  legally  whether  a  transaction  in  grain  is  legitimate  or  whether 
it  is  a  gambling  transaction  is  whether  it  is  an  actual  dedling  in  the  ar- 
ticle itself;  whether  the  contract  to  sell  and  deliver  is  entered  into  with 
the  understanding  that  it  shall  be  binding  according  to  its  terms.  If  it 
is,  the  transaction  is  legal;  it  is  not  subject  to  the  condemnation  of  the 
law.  It  m^y  be  foolish,  it  may  be  reckless,  it  may  be  ruinous;  never- 
theless the  law  does  not  assume  such  a  guardianship  over  men  in  the 
conduct  of  their  affairs  as  to  fix  its  condemnation  upon  such  a  proceed- 
ing as  that.  If,  instead  of  hypothecating  and  pledging  the  purchase 
over  and  over  again  to  make  the  grand  total  of  13,000  barrels  of  pork  to 
which  I  have  referred,  the  purchaser  had  chosen  to  put  up  what  is  called 
a  "margin," — that  is,  a  percentage  of  the  entire  price, — and  thereby  se- 
cure the  purchase  upon  the  condition  that  if  the  price  declined  he  would 
add  to  his  mai^gin  so  as  to  keep  the  difference  between  the  price  and  the 
deposit  always  the  same,  there  would  be  no  difference  in  principle;  and 
the  law  says  that  the  mere  fact  that  the  purchase  is  made  upon  a  margin 
does  not  invalidate  it.  The  test  still  remains,  was  it  a  real  purchase? 
Nor  does  the  law  set  its  condemnation  upon  a  purchase  for  future  deliv- 
ery. That  is  just  as  valid  as  the  sale  or  purchase  of  an  article  in  hand, 
provided  it  be  a  bona  fide  contract  of  purchase  and  sale.  Every  farmer's 
wife  who  makes  a  contract  to  furnish  butter  at  so  much  a  pound  the 
year  round  by  the  week  deals  in  futures.  Nobody  ever  thought  of  chal- 
lenging such  a  transaction  as  being  illegal,  and  so  it  is  with  the  purchase 
of  any  commodity.  If  it  be  a  bona  fide  purchase,  it  is  of  no  sort  of  con- 
sequence whether  it  is  a  purchase  of  the  cash  article, — that  is  to  say,  of 
the  article  in  hand, — or  whether  it  is  a  purchase  for  future  delivery;  and 
the  purchase  for  future  delivery  may  be  of  an  article  not  yet  in  being. 
Any  of  you  gentlemen  who  are  farmers  could  make  a  valid  contract  to- 
morrow for  Uie  sale  and  delivery  of  your  next  season's  crop  of  corn  which 
you  have  not  yet  planted. 

But  now  we  come  to  the  other  side.  No  matter  what  the  form  of  the 
contract,  no  matter  how  many  colorings  of  reality  and  of  genuine  deal- 
ing are  thrown  about  the  transaction,  if,  piercing  all  these  disguises,  the 
court  or  the  jury  see  that  these  forms  are  mere  shams,  and  that  there 
was  in  fact  no»  actual  dealing  in  the  article  itself,  but  that  the  forms  were 
adopted  as  a  mere  semblance  to  deceive  and  to  evade  the  law,  it  is  the 
duty  of  the  court  and  the  jury  to  tear  away  the  disguise,  and  treat  the 
transaction  as  it  is.  And,  looking  at  it  in  that  light,  if  they  find  that 
there  is  nothing  genuine  or  real  about  it,  the  whole  thing  descends  from 
the  plane  of  legitimate  dealing  to  the  mere  condition  of  gambling,  and 
falls  under  the  condemnation  of  law,  and  there  can  be  no  recovery  upon 
it.  To  invalidate  the  transaction,  however,  it  is  not  sufficient  to  show  that 
either  party  to  the  contract  intended  that  it  should  be  merely  a  gambling 
transaction.     Every  contract  has  two  parties  at  leasts  and,  if  it  be  said 


Digitized  by 


Google 


640  FEDEBAL   BEPOBTXB,  VOl.  38. 

that  the  contract  was  illegal  because  of  the  unlawful  intent,  the  law  re- 
quires proof  that  that  intent  existed  in  the  minds  of  both  parties  to  the 
contract.  It  will  not  do  for  one  party — ^the  purchaser,  for  instance — ^io 
say,  when  the  price  goes  against  him:  ''I  never  intended  to  take  this 
grain.  I  never  intended  to  deal  in  the  article  itself.  This  was  nothing 
but  a  bet,  and  ^  wager,  and  I  am  not  bound  by  it," — because  that  is  of 
no  consequence  to  the  other  party,  provided  the  other  party  entered 
into  the  contract  in  good  faith,  and  actually  sold  the  grain,  and  had 
it  ready  to  deliver  to  him,  and  incurred  in  good  faith  the  responsibility 
on  his  part  of  the  contract.  And  consequently  the  law  says  that  it  must 
appear  that  the  unlawful  intent  was  mutual,  and  not  merely  on  the  part 
of  one  of  the  parties  only  to  the  contract.  Now,  the  evidence  on  this 
point  need  not  be  direct.  The  law  in  reference  to  this  point  is  that — as 
it  is  where  fraud  is  allied — circumstantial  evidence  may  be  adduced, — 
that  is  to  say,  the  light  which  is  thrown  upon  the  case  by  circumstances 
can  be  looked  to  in  exploring  the  case  for  its  facts;  and  sometimes  in  cases 
of  fraud,  sometimes  in  cases  of  the  character  of  the  case  now  before  the 
court,  the  main  body  of  the  evidence  is  circumstantial.  And  yet  it  must 
be  evidence  bearing  upon  the  question,  and  legitimately  bearing  upon  it. 
Consequently,  when  it  was  attempted  to  prove  in  this  case  what  was 
done  on  the  board  of  trade  of  Chicago  between  the  parties  other  than  the 
parties  here  before  this  court,  the  court  ruled  it  out,  because  what  other 
parties  may  have  done  does  not  even  tend  to  prove  in  the  slightest  de- 
gree what  these  parties  did.  But,  on  the  other  hand,  the  oourt  let  in 
the  testimony  of  the  entire  series  of  transactions  between  these  parties, 
of  which  those  in  controversy  in  this  case  form«?d  a  part,  so  that  the  jury 
might  explore  the  transactions  between  these  parties  so  as  to  judge  them 
altogether,  and  determine  whether  the  transactions  here  were  genuine  or 
whether  they  were  fictitious. 

You  have  also  had  the  testimony  of  witnesses.  Two  witnesses — ^the 
plaintiff  and  defendant — have  each  a  very  large  interest  in  this  case.  It 
is  the  full  amount  in  controversy,  somewhere  between  fifteen  and  twenty 
thousand  dollars,  and  in  weighing  the  testimony  of  these  two  witnesses 
that  circumstance  is  to  be  taken  into  account.  Naturally,  where  a  wit- 
ness has  an  interest  in  the  controversy,  the  inclination  is  to  scan  his  tes- 
timony more  carefully,  and  so  it  is  in  order  to  look  to  his  manner  on 
the  witness  stand,  whether  he  is  frank,  open,  and  sincere,  or  whether  he 
is  guilty  of  evasion,  or  stumbles  and  shuffles,  whether  his  story  is  prob- 
able, whether  he  is  corroborated  by  other  evidence  in  the  case;  and  that 
is  a  very  important  consideration,  gentlemen,  because  sometimes  the 
only  practical  way  to  test  the  evidence  of  the  witness  is  to  compare  it 
with  the  circumstances  of  the  case,  and,  if  you  find  it  contradicted  here 
and  there  and  elsewhere,  if  you  find  it  contradicted  wherever  it  comes 
in  contact  with  any  other  testimony,  you  feel  inclined  to  place  far  less  re- 
liance upon  his  testimony.  On  the  other  hand,  if  you  find  him  cor- 
roborated, not  only  by  the  probabilities,  but  by  the  other  evidence  in 
the  case,  you  will  give  greater  credence  to  his  story.  The  documentary 
evidence  also  comes  into  play,  and  is  to  be  taken  into  account,  and  the 
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testimony  of  the  witnesses  tried  by  that  and  by  all  the  attending  circnm* 
stances.  You  have  the  testimony  of  other  witnesses  who  have,  as  they 
say,  no  interest  in  this  case,  and.you  have  heard  this- evidence  so  fully 
commented  upon  by  counsel  that  I  do  not  deem  it  necessary  to  dwell 
upon  it,  nor  to  comment  upon  it.  I  leave  it  entirely  to  your  decision, 
for  you  are  the  judges  of  the  facts  in  thip  case,  as  the  court  is  the  judge^ 
of  the  law,  and  I  have  no  disposition  to  trench  upon  your  province,' 
Then,  were  the  purchases  and  sales  executed  by  the  plaintiff  real  or  pre- 
tended? He  produces  the  bought  and  sold  notes,  or  the  memoranda, 
made,  as  he  testifies,  at  the  time;  he  produces  the  warehouse  receipts; 
he  produces  checks,  given,  as  he  says,  in  payment  for  the  grain  when 
bought  in  by  himself;  and  produces  thQ  evidences  of  the  transfer  of  the 
grain  by  him  as  set  forth  in  his  petition,  receipts  for  insurance  for  the 
grain  when  in  his  care,  receipts  for  storage,  and  the  like.  If  you  be* 
Ueve  that  testimony,  gentlemen,  necessarily  you  must  come  to  the  con- 
clusion that  these  purchases  and  sales  were  actually  made.  The  ware- 
house receipt  is  a  document  issued  by  warehousemen  who  have  in  store 
quantities  of  grain,  and  each'  one  shows  the  receipt  and  holding  of  so 
much  grain  as  it  represents.  By  operation  of  law  the  transfer  of  that 
little  piece  of  paper  is  a  delivery  of  the  grain  it  represents.  There  are  in 
law  two  kinds  of  delivery  •  There  is  what  is  called  "manual "  or  "actual " 
delivery, — ^as,  when  one  of  you  sells  a  horse  to  another,  and  you  hand 
him  over,  that  is  a  case  of  manual  delivery;  when  one  of  you  rents  a 
house  to  another  and  hands  him  the  key,  he  thereby  delivers  the  house, 
and  that  is  a  symbolical  delivery.  And  so,  if  one  of  you  had  10,000 
bushels  of  corn  or  wheat  in  one  of  the  elevators  in  this  city,  and  should 
sell  it  to  another,  and  hand  over  your  warehouse  receipt  for  that  amount, 
it  would  be  as  complete  a  delivery  of  the  grain  as  though  it  were  placed 
actually  in  the  manual  possession  of  the  purchaser. .  Therefore,  if  you 
find  that  purchases  and  deliveries  were  made  by  use  of  these  warehouse 
receipts,  and  that  they  were  genuine,  you  must  find  that  there  was  an  act> 
ual  dealing  in  the  grain  itself. 

The  next  point  in  the  case  was,  what  was  the  relation  of  the  several 
parties  to  each  other?  There  was  Edwards,  the  plaintiff;  Porbus,  the 
broker;  Englehorn,  the  solicitor;  and  Hoefiinghoff,  the  defendant.  Ed- 
wards, according  to  the  testimony,  is  a  commission  grain  merchant  at  the 
dty  of  Chicago,  doing  business  upon  the  floor  of  the  board  of  trade.  A 
commission  merchant  is  one  who  buys  or  sells  goods  or  merchandise  con- 
signed or  delivered  to  him  by  his  principal  for  a  compensation  com- 
monly called  "commission."  He  differs  from  a  broker  in  that  he  may 
buy  and  sell  in  his  own  name,  and  very  frequently  does,  without  dis- 
closing the  name  of  his  principal,  while  the  broker  has  no  right  to  buy 
or  sell,  excepting  in  the  name  of  his  principal.  The  commission  mer- 
chant is  intrusted  with  the  management  and  control  or  disposal  of  the 
goods  to  be  bought  or  sold,  and  he  has  a  special  property  in  them,  and 
a  Hen  upon  them  for  his  chaiges,  advances,  and  commission.  The  broker 
is  one  who  negotiates  the  purchase  or  sale  for  the  principal.  He  is  not 
responsible  for  anything  except  bad  faith.  He  has  no  control  of  the 
v.38F.no.8— 41 
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property.  The  plaintiflf,  Mr.  Edwards,  according  to  the  testimony,  is  a 
member  of  the  board  of  trade  in  the  city  of  Chicago,  and,  under  its  rules, 
bound  to  make  good  all  his  contracts  upon  penalty  of  expulsion  in  dis- 
grace from  the  board  of  trade,  the  loss  of  its  membership ;  so  that  he  is 
by  the  rules  made  an  insurer  of  the  contracts  which  he  makes.  Accord- 
ing to  the  testimony,  the  names  of  the  principals  are  not  disclosed.  The 
'dealings  are  altogether  between  the  commission  merchants  upon  the 
floor.  Forbus,  according  to  the  testimony,  has  an  office  in  the  city  of 
Cincinnati,  and  takes  orders,  to  be  executed  either  at  Chicago,  St.  Louis, 
New  York,  Baltimore,  or  New  Orleans,  I  believe,  always  acting  for  and  in 
the  name  of  his  principal,  and  having  only  for  his  interest  in  the  matter 
his  share  of  the  commissions.  In  reference  to  that  I  shall  have  some- 
thing to  say  presently.  Englehorn,  according  to  the  testimony,  had 
been  employed  in  an  insuriance  office,  but  left  that,  at  least  in  part,  and 
connected  himself  with  Mr.  Forbus,  having  a  desk  in  his  office,  and  their 
relation,  as  I  remember  the  testimony, — and  you  gentlemen  may  correct 
me  if  I  am  wrong, — was  such  that  Forbus  gave  him  a  share  of  his  own 
commission  for  any  customers  that  he  might  bring  in.  I  understood  at 
first  that  he  received  one-half  of  Mr.  Forbus'  commission,  but  later  in 
the  testimony  it  developed  more  particularly  that  the  division  was  made 
between  the  three ;  that  is  to  say,  the  total  commission,  when  the  orders 
were  executed  by  Mr.  Edwards,  was  collected  by  Mr.  Edwards.  Forty 
per  cent,  was  retained  by  him,  40  per  cent,  sent  to  Forbus,  20  per 
cent,  went  to  Englehorn.  Edwards  testifies  that  he  had  no  arrange- 
ment with  Englehorn.  The  arrangement  was  with  Forbus,  and  that 
arrangement  was  simply  that  Mr.  Forbus  was  his  correspondent,  and 
Forbus  received  60  per  cent,  of  the  commission  and  he  40  per  cent., 
and  then  Forbus  made  the  division  with  Englehorn.  With  him,  Ed- 
wards, according  to  his  own  testimony,  had  nothing  whatever  to  do,  al- 
though he  did,  to  accommodate  Mr.  Forbus,  and  at  his  request,  open 
an  account  with  him  on  his  book.  This  is  as  nearly  as  I  can  state  it.  I 
do  not  pretend  to  be  accurate.  I  only  refer  to  facts  to  enable  me  to  state 
what  I  have  to  say  about  the  law.  This  arrangement  for  the  division  of 
commissions  in  that  way,  and  the  relation  that  existed  between  the  par- 
ties, did  not  make  them  partners,  nor  did  it  make  Forbus  the  agent  of 
Edwards,  nor  did  it  make  Englehorn  the  agent  of  Forbus.  As  to  what 
took  place  you  will  have  to  determine  upon  the  evidence.  According  to 
Mr.  Englehorn,  the  defendant,  Mr.  HoeffinghofF,  gave  orders,  which  he 
knew  were  to  be  executed  at  Chicago,  for  the  purchase  of  grain.  If  I 
recollect  Mr.  Englehorn's  deposition  .correctly,  he  states  that  Mr.  Hoef- 
finghoff  made  some  reference  to  gambling,  and  that  he  was  under  the 
impression  that  Mr.  Englehorn  regarded  the  transaction  as  a  gambling 
transaction.  Mr.  HoeffinghofF  testifies  that  the  whole  transaction  was 
gambling,  as  he  understood  it ;  that  he  had  no  knowledge  that  any  or- 
ders were  to  be  sent  to  Chicago ;  that  it  was  aJl  the  time  understood  that 
he  was  simply  to  give  these  orders  nominally,  in  form,  but  not  in  sub- 
stance, to  Mr.  Forbus,  and  there  was  to  be  a  settlement  of  differences 
according  as  the  market  might  go,  without  any  real  dealing  in  grain ; 
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that  Mr,  Englehorn  stated  to  him  that  it  was  all  "wind  and  paper;"  that 
when  he  was  introduced  to  Mr.  Forbus,  Mr,  Forbus  made  the  same  state- 
ment ]  that  he  never  knew  there  was  to  be  any  dealing  in  Chicago  until 
long  afterwards;  that  he  did  not  receive  accounts  from  Chicago;  while, 
on  the  other  hand,  the  testimony  of  Mr.  Forbus,  and  that  of  Mr.  Engle- 
horn, is  to  the  contrary.  They  testify  that  the  orders  were  given  to  be 
executed  at  Chicago,  and  that  they  were  bona  fide  orders.  There  is  the 
testimony  of  other  witnesses^  This  part  of  the  case  has  been  so  thor- 
oughly canvassed  that  I  shall  leave  it  to  you  to  decide  from  the  argu- 
ments you  have  heard.  What  I  have  to  say  to  you  is  this :  If  it  be 
true,  as  claimed  by  the  defendant,  that  all  the  contracts  he  m^de  were 
wagers  upon  prices,  and  were  with  Englehorn  and  Forbus,  and  were  so 
understood  by  them,  there  is  no  case  here  against  him.  If,  on  the  other 
hand,  it  be  true,  as  claimed  for  the  plaintiff,  that  the  orders  were  given 
for  the  purchase  of  com  and  of  wheat,  to  be  executed  at  Chicago  through 
Mr.  Forbus,  then  Mr.  Forbus  was  the  agent  of  Mr.  HoeffinghoflF,  and  he 
is  just  as  much  bound  by  what  Mr.  Forbus  did  in  giving  orders  to  Mr. 
Edwards  as  though  he  had  given  them  personally,  because  whatever  a 
man  does  through  an  agent  he  does  by  and  through  himself. 

Now,  with  relation  to  the  offsets.  You  have  heard  the  rule  of  the 
board  of  trade  read,  and  therefore  I  need  not  read  it  again  to  you,  pro- 
viding that,  where  cross-trades  exist  between  commission  merchants  un- 
der such  circumstances  that  they  can  be  canceled,  that  shall  be  done; 
one  shall  be  offset  against  the  other,  and  new  contracts  substituted.  Such 
a  rule,  to  be  binding  upon  the  customer,  must  be  known  to  him,  as  I 
understand  the  decision  of  the  supreme  court  of  the  United  States.  But 
if  it  is  known  to  his  broker  it  is  the  same  thing  as  though  known  to  him, 
because  he  makes  his  broker  his  agent,  and  the  knowledge  of  the  broker 
therefore  is  chargeable  to  him,  and  he  is  bound  by  it,  so  that  if  he  made 
Mr.  Forbus  his  agent,  and  Mr.  Forbus,  as  he  testifies,  knew  of  this  rule, 
Mr.  HoeflSnghoflf  is  bound  by  it. 

Now,  I  do  not  remember,  gentlemen,  anything  else  on  the  general 
charge.  I  will  now  take  up  the  special  charges.  I  am  asked  to  give 
you  this,  and  I  will  do  so:  "The  jury,  in  reaching  the  intention  of  the 
plaintiff  in  carry v^g  on  these  transactions  as  he  claims  for  the  defendant, 
have  the  right  to  consider  the  character  of  the  plaintiff's  business  as 
shown  by  his  books,  the  amounts  involved,  and  the  closing  out  of  other 
transactions  with  the  defendant,  as  shown  by  the  evidence  and  from  all 
the  attending  circumstances  surrounding  the  transaction;  and  if  the 
jury  are  satisfied  from  all  the  evidence  that  the  defendant  did  not  ex- 
pect to  receive  grain,  nor  the  plaintiff  or  Forbus  to  deliver  it,  but  only 
to  make  wagers  upon  the  rise  and  fall  of  the  market,  and  to  settle  by 
difference,  then  the  plaintiff  cannot  recover."  That  I  give  to  you,  gen- 
tlemen, while  at  the  same  time  I  will  say  this  to  you:  If  the  orders 
were  bonafide^  and  were  executed  by  actual  purchase,  the  circumstance 
that  the  defendant  afterwards  and  before  the  day  of  delivery  sold  out  his 
contract  does  not  affect  the  validity  of  the  contract,— does  not  affect 
the  validity  of  the  transaction.     Now,  for  instance,  a  man  may  go  out 
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to  one  of  these  subdivisions  around  the  city  where  there  is  a  sale  of  lots. 
He  may  buy  in  a  lot.  The  next  day  he  may  have  an  offer  of  $100 
advance  on  his  bid.  Is  there  any  doubt  that  he  has  the  right  to  turn 
over  that  bid?  Is  there  any  doubt  that  a  man  has  a  right  to  sell  out 
any  ^contract  that  he  has,  if  he  make  money  by  it?  Not  the  slightest  in 
the  world.  It  all  comes  back  to  the  old  question,  the  original  question, 
the  controlling  question,  in  this  case,  whether  it  was  a  genuine  purchase. 
Now,  suppose  that  a  man  has  a  contract — has  given  an  order  for  the 
purchase  of  September  wheat.  He- gives  it  in  May,  and  at  that  time 
September  wheat  is  quoted  at  67  cents  in  the  market,  and  along  in  June, 
or  early  in  July,  September  wheat  has  gone  up  to  79  cents  or  80  cents, 
and  the  holder  of  that  order,  exercising  his  best  judgment,  says:  ''I 
think  that  is  a  good  price  to  sell  at."  He  has  a  perfect  right  to  sell  out 
that  contract.  There  is  no  gambling  in  that  That  was  a  real  purchase, 
and  his  selling  out  merely  transfers  that  contract  to  somebody  else;  some- 
body else  takes  the  contract,  who  is  bound  to  take  that  wheat,  and  the 
contract  is  still  alive;  he  merely  steps  out  of  it.  So  the  fact  that  the 
contracts  are  closed  out  before  they  mature  does  not  prove  that  they  were 
invalid.  At  the  same  time  you  have  a  right  to  lT>ok  to  that, — ^to  the 
circumstance,  if  existing,  that  there  were  no  deliveries, — ^in  connection 
with  the  other  circumstances,  to  determine  whether  or  not  it  was  true 
that  they  were  actually  purchases  and  sales,  or  whether  they  were  merely 
engagements  made  with  a  view  to  settlement  and  payment  of  the  differ- 
ences. "If  the  jury  believe  from  the  evidence  that  the  purchases 
claimed  to  be  such  in  the  petition,  if  any  were  made,  were  made  upon 
the  order  of  Forbus  by  solicitation  of  Englehom  with  Edwards'  knowl- 
edge and  consent,  and  that*  the  three — ^Edwards,  Forbus,  and  Engle- 
horn — divided  commissions  on  such  trades, — Edwards  and  Forbus  forty 
per  cent,  each,  and  Englehom  twenty  per  cent., — then  the  said  Englehom 
was  the  agent  of  the  plaintiff,  and  statements  made  by  Englehom  as  to 
the  character  of  such  trades  when  entered  into  will  bind  the  plaintiff." 
.But,  gentlemen,  if  there  was  an  agreement  between  Edwards  and  For- 
bus and  Englehom  that  they  should  act  together,  and  divide  the  pro- 
ceeds of  this  business,  Forbus  and  Englehom  acting  for  Edwards,  why 
then,  of  course,  they  would  be  his  agents,  and  whatever  was  said  to 
Englehom  would  be  said  to  Forbus,  and  would  be  said  to  Edwards. 
But,  if  Forbus  as  a  broker  and  correspondent  here,  had  nothing  more 
than  an  armngement  for  the  division  of  commission  with  Edwards,  then 
these  results  do  not  follow.  It  depends  upon  the  fistct  whether  there  was 
an  arrangement  of  agency  between  them.  I  am  also  asked  to  charge 
you  that  **  the  verdicts  of  juries  in  other  cases  cited  and  read  by  counsel 
have  no  place  in  the  decision  of  this  case.  The  facts  of  each  case,  and 
the  law  applicable  thereto,  must  stand  together, — ^and  this  case  must  be 
passed  upon  by  the  jury  upon  its  own  special  facts,  and  the  facts  and 
circumstances  surrounding  it  and  in  evidence,  and  the  law  applicable 
thereto."  Gentlemen,  I  give  you  that;  and  I  say  to  you  that  it  would  be 
altogether  improper  for  you  to  pay  any  attention  to  anything  that  was 
read  in  your  hearing  out  of  the  books,  in  the  course  of  the  trial;  and  I 
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may  go  a  little  further  and  say  that  what  was  said  by  counsel  to  or  at 
the  jury  in  the  course  of  the  trial  ought  to  pass  in  at  one  ear  of  the  jury 
and  out  at  the  other, — I  mean  prior  to  the  argument.  Their  time  for 
talking  to  the  jury  is  when  they  come  to  argue  the  case.  Their  time  to 
say  something  is  then,  but  not  before.  Before  that  it  is  always  o\it  of 
order,  and  the  jury  ought  not  to  pay  the  slightest  attention  to  it;  neither 
ought  they  to  allow  it  to  prejudice  the  case  of  the  client.  Your  province 
and  the  province  of  the  court  is  to  try  this  case  upon  the  evidence  and 
the  law.  We  have  no  interest  whatever  in  it  excepting  to  do  exactly 
what  is  right  and  fair  and  just  and  true  between  these  parties.  I  have  no 
doubt,  gentlemen,  that  it  will  be  your  utmost  effort  to  do  that,  so  far  as 
your  part  of  the  case  is  concerned. 

Something  was  said  during  the  prpgress  of  the  testimony  or  argument 
with  reference  to  an  account  current,  and  the  force  and  effect  of  render- 
ing it,  and  its  reception  in  silence.  I  will  give  you  this  charge  on  this 
subject:  An  account  current  is  an  open  or  running  account  between  two 
or  more  parties.  When  rendered,  and  not  objected  to  within  a  reason- 
able time,  it  has  the  force  of  an  account  stated;  that  is  to  say,  it  will  be 
taken  as  correct  until  shown  by  the  parties  to  whom  it  was  rendered  to 
be  incorrect.  But  this  rule  does  not  apply  if,  when  the  account  was 
sent,  the  parties  had  already  come  to  a  disagreement,  and  therefore  as- 
sent from  silence  could  not  reasonably  be  inferred.  Now,  there  is  testi- 
mony with  reference  to  making  an  account,  and  with  reference  to  the 
sending  of  the  account  by  Mr.  Edwards  to  Mr.  Hoeffinghotf.  If  he 
sent  it,  and  at  that  time  there  was  no  open,  express  disagreement  be- 
tween the  parties,  and  Mr.  Hoeffinghoff  kept  that  account  for  two  or 
three  days, — for,  when  the  facts  are  clear,  what  is  a  reasonable  time  is 
a  matter  of  law  for  the  court, — ^if  he  kept  that  account  without  ex- 
pressing dissatisfaction,  then  it  is  fair  to  presume  that  the  account  is  all 
right;  that  is  to  say,  it  will  stand  until  it  is  shown  by  Mr.  HoeflBnghoff 
to  be  wrong.  On  the  other  hand,  if  the  account  was  furnished  after  the 
parties  had  &llen  into  disagreement,  and  after  it  was  perfectly  under- 
stood by  Mr.  Edwards  that  Mr.  Hoeffinghoff  did  not  intend  to  pay  this 
money,  the  mere  sending  of  the  account  sales  to  Mr.  Hoeffinghoff  would 
amount  to  nothing,  because  it  is  unreasonable  to  suppose  that  Mr.  Ed- 
wards would  be  misled  by  it. 

I  will  give  you  this  charge:  "If  you  find  that  the  defendant  author- 
ized Englehom  to  give  orders  to  Forbus  to  buy  the  com  and  wheat  in 
question  without  designating  the  place  at  which,  or  a  person  of  or  through 
whom,  the  grain  should  be  bought,  and  Forbus  &  Co.  received  the  or- 
ders through  Englehorn  and  transmitted  them  to  the  plaintiff  at  Chicago, 
to  be  executed  on  the  board  of  trade  of  that  cify,  then  the  plaintiff  was 
authorized  to  execute  them,  and  defendant  is  bound  by  his  (plaintiff's) 
acts  in  purchasing  said  grain.  If  the  jury  find  that  the  defendant  au- 
thorized Englehorn  to  give  orders  to  Forbus  &  Co.,  as  brokers,  to  buy 
the  corn  and  wheat  in  question  at  Chicago,  either  with  or  without  desig- 
nating the  board  of  trade  of  that  city  as  the  place,  or  the  plaintiff  as  the 
person,  to  execute  the  orders,  and  that  Forbus  &  Co.  received  the  orders, 
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and  transmitted  them  to  plaintiff,  then  the  plaintiff  was  authorized  to 
execute  them.  If  you  further  find  that  either  Englehom  or  Forbus,  or 
both,  were,  at  the  times  the  orders  were  sent,  acquainted  with  the  rules 
of  the  said  board  of  trade,  then  defendant  is,  and  was  at  such  times, 
chargeable  with  knowledge  of  said  rules,  and  bound  by  them."  That  is 
to  say,  if  you  find  that  they  were  acquainted  with  the  rules,  and  that 
the  defendant  authorized  them  to  transmit  the  orders  to  Chicago.  I 
also  give  you  the  following  charge  requested  by  the  plaintiff:  "In  de- 
termining whether  or  not  the  defendant  authorized  the  wheat  and  com 
in  question  to  be  bought,  the  jury  may  consider  whether  Englehom 
acted  under  general  authority  given  to  him  previous  to  the  date  of  the 
order  to  buy  the  wheat,  and  also  any  testimony  tending  to  show  an  adop- 
tion or  ratification  of  the  purchase.  That  is  to  say,  the  jury  will  con- 
sider the  testimony  of  the  witnesses  in  this  behalf,  the  course  of  dealings 
which  had  occurred  another  month,  orders  for  the  purchase  of  grain  for 
defendant,  the  giving  of  orders  by  Englehom  and  Forbus  &  Co.  to  buy 
grain  for  defendant,  and  the  latter 's  knowledge  and  acquaintance  in  re- 
spect thereto,  the  defendant's  subsequent  knowledge  of  the  particular  or- 
der, and  failure  to  pay  therefor  to  Mr.  Forbus,  and  the  admissions,  if 
any,  which  defendant  made  as  to  his  liability  for  the  corn,  and  if  the 
order  of  purchase  was  within  Englehorn's  special  or  general  authority, 
or  was  subsequently  ratified  by  defendant,  it  is  equally  binding  upon 
him."  Gentlemen,  that  has  relation,  I  suppose,  particularly  to  the  pur- 
chase of  50,000  bushels  of  wheat  which  Mr.  Hoeffinghoff  claims  he  did 
not  order,— did  not  direct  the  purchase  of;  and  the  counsel  for  Mr. 
Hoeffinghoff  say  that  Mr.  Englehom  admits  that  that  order  was  executed 
without  any  direct  authority  at  the  time  from  Mr.  Hoeffinghoff.  Now, 
if  that  was  so,  and  Mr.  Englehom  had  a  general  authority  which  could 
give  him  the  right  to  make  such  order  without  a  special  order,  then  Mr. 
Hoeffinghoff  would  be  bound.  If  he  had  no  such  general  authority,  and 
Mr.  Hoeffinghoff  afterwards,  being  advised,  knowing  what  had  been  done, 
assented  to  the  purchase  made  in  his  name,  that  would  be  a  ratification, 
and  would  bind  him  just  as  much  as  if  heJbad  given  authority  for  that 
transaction.  But  the  ratification  must  be  with  full  knowledge  of  the 
facts,  and  that  is  another  matter  which  I  leave  entirely  with  you  upon 
the  evidence, 

I  also  give  you  this  chaise  asked  by  the  plaintiff:  "In'  determining 
whether  the  defendant  knew  that  the  orders  to  purchase  the  grain  in 
question  were  executed  in  Chicago  on  the  board  of  trade,  subject  to 
the  mles  of  that  board,  and  through  the  plaintiff,  the  jury  will  consider 
the  defendant's  previous  transactions  in  grain,  and  his  opportunities  to 
learn  where  and  through  whom  they  were  conducted;  also  such  state- 
ments of  accounts  as  you  may  find  the  defendant  received,  either  di- 
rectly or  indirectly,  from  the  plaintiff, — that  is,  either  from  the  plain- 
tiff or  through  Forbus.  If  he  retained  these  statements  without  objec- 
tion within  a  reasonable  time  within  which  he  should  have  returned 
the  same,  and  made  known  his  objections  thereto,  that  is  to  be  consid- 
ered as  evidence  tending  to  show  that  he  was  advised  thereof,  and  con- 
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sented  thereto,  or  acquiesced  in  the  same.  If  you  find  that  a  person  of 
ordinary  knowledge  and  intelligence  would  have  competent  knowledge 
of  the  facts  shown  herein,  then  the  defendant  would  be  deemed  to  have 
known  the  same.'*  I  have  given  that  to  you  probably  in  substance  in 
the  general  charge.  If  the  jury  should  find  that  the  defendant  did  not 
intend  either  to  receive  or  pay  the  price  for  any  of  the  grain  in  question, 
and  intended  only  to  bet  on  the  rise  and  fall  of  the  market, — to  pay  dif- 
ferences,— still,  if  such  intention  was  not  known  to  the  plaintiS*,  and  he 
executed  the  orders  in  good  faith,  and  bound  himself  to  receive,  and  did 
receive  and  pay  for,  the  grain,  and  thereafter  sold  the  same,  after  reason- 
able effort  to  notify  defendant  of  the  delivery  and  intended  sale  thereof, 
and  after  defendant's  repudiation  of,  or  failure  to  comply  with,  the  con- 
tracts, then  plaintiff  is  entitled  to  your  verdict. 

The  next  I  have  already  given.  Thei-e  are  one  or  two  others  here,  but 
I  understand  I  have  already  given  them,  and  I  do  not  care  about  reading 
them. 

Judge  Bisbee.  The  commissions,  instead  of  being  a  quarter  of  a  cent 
for  the  purchase,  and  quarter  of  a  cent  for  the  sale,  were  only  a  quarter 
of  a  cent  for  the  purchase  and  sale. 

The  Court.  I  think  you  have  it  the  other  way  in  the  petition.  (To 
the  jury:)  Gentlemen,  I  need  scarcely  say  to  you  that  your  determinar 
tion  of  this  case  should  be  upon  the  evidence  and  upon  the  evidence  , 
alone.  Whatever  feeling  of  sympathy  on  the  one  hand,  or  of  prejudice 
on  the  other,  either  court  or  jury  may  be  inclined  to,  should  be  put  en- 
tirely aside.  It  is  nothing  but  a  cool,  clear-cut  question  of  fact  and  of 
law,  and  you  and  the  court  are  alike  under  oath  to  so  decide  the  case, 
without  reference  to  any  other  consideration  from  any  source  whatever. 

I  will  say  this  in  reference  to  the  books:  These  books  contain  the  ac- 
counts of  other  transactions,  and  now,  being  in  the  custody  of  the  court 
for  the  time  being,  they  will  be  committed  to  your  charge.  The  entries 
in  these  books  are  confidential,  and  the  court  is  bound  to  respect  them 
as  such,  and  so  you  will  be;  that  is  to  say,  whatever  you  find  there  re- 
lating to  transactions  not  involved  in  this  case,  is  to  be  held  as  though 
you  had  never  found  it. 

EXCEPTIONS. 

Mr.  Stephem.  The  court  told  the  jury  that  if  Edwards  made  the  con- 
tracts in  July,  substantially,  that  we  were  bound  by  that. 

The  Court.  I  did  not  intend  to  say  that. 

Mr.  lAncdn.  Another  matter  was,  you  say  "that  if  the  contracts  were 
not  made."  I  think  the  jury  may  misunderstand  that.  Suppose  the 
parties  did  enter  into  contracts,  and  intended  to  fulfill  them  as  they  en- 
tered into  them,  but  that  the  agreement  was  that  no  grain  was  to  be  de- 
livered, then  it  would  be  gambling;  but  your  honor  put  it  in  such  a  way 
that  the  jury  may  have  a  feeling  that  there  must  be  no  contracts  made 
for  it,  whereas,  if  they  were  made,  as  HoeflBnghoff  claims,  without  de- 
livery of  grain,  then  legally  they  were  not  made. 

The  Court.  1  tried  to  make  that  just  as  clear  and  strong  as  words  could 
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make  it.  If  the  form  was  a  mere  concealing,  and  there  was  no  substance 
to  it,  the  jury  had  a  right  to  tear  away  the  di^uise,  and  find  what  the 
contract  was. 

Mr.  Lincoln.  The  court  said  in  so  many  words  that  Forbos  was  a 
broker.  We  claim  that,  although  he  was  a  broker,  he  could  make  this 
contract  with  Hoeffinghoff  as  a  principal. 

The  Court.  My  recollection  of  what  I  said  is  that  Mr.  Forbus,  ac- 
cording to  the  testimony,  was  a  broker.  I  then  explained  the  difiference 
between  a  broker  and  a  commission  merchant,  and  I  said  afterwards 
that,  if  the  arrangement  was  between  Hoeffinghoff  and  Englehom  and 
Forbus  alone,  there  could  not  be  any  recovery  in  this  case. 

Mr.  lAncoln.  You  said  also,  if  I  remember  it  correctly,  that  Forbus 
was  a  mere  broker,  and  had  nothing  to  do  with  buying  and  selling. 
Now,  although  Forbus  is  in  his  profession  a  broker,  tiiere  is  no  reajsou 
why  he  may  not  have  made  this  contract  with  Hoeffinghoff,  and  they 
should  have  the  thing  settled  here  with  Forbus.  That's  what  I  thought 
was  likely  to  be  misconceived. 

Mr.  Stephens.  I  dont  know  whether  you  intended  to  tell  the  jury  that 
these  books  and  the  other  accounts  in  them  as  to  the  method  in  which 
Mr.  Edwards  did  his  business  was  for  them  to  consider  or  not.  You 
said  that  you  had  ruled  out  of  the  evidence  for  certain  reasons  what  others 
did,  and  I  did  not  know  whether  you  meant  by  that  what  others  did 
with  Edwards,  or  what  others  did  on  the  board  of  trade. 

The  Court.  The  only  thing  was  as  to  this  cash  wheat  and  cash  com, 
and  that  the  jury  might  go  through  the  books  and  see  if  there  were  any 
entries  to  show  cash  wheat,  and  see  if  that  was  exceptional. 

Mr.  Stephens.  To  the  charge  concerning  the  general  transactions  of  Ed- 
wards with  other  people,  where  there  are  these  things  on  his  books,  we 
want  to  take  an  exception;  and  also  as  to  the  special  charges  given  for 
plaintiff;  and  we  also  want  to  take  an  exception  to  each  modification  of 
each  of  our  special  charges,  and  also  want  to  take  an  exception  to  each 
special  charge  refused.  In  your  charge,  referring  to  the  plaintiff,  you 
said:  ''He  produces  the  bought  and  sold  notes,  he  produces  checks  given 
in  payment  for  grain,  and  produces  evidence  of  transfers  of  grain  and  in- 
surance receipts,  receipts  for  storage,  etc.  If  you  believe  that  testimony 
you  must  believe  those  purchases  actually  made."  I  do  not  know  these 
are  the  exact  words,  but  it  is  to  that  sentence  I  desire  to  take  an  excep- 
tion. 

Mr.  WarringUm.  Did  your  honor  understand  that  those  three  charges 
that  I  asked  the  first  day,  and  you  refused,  were  excepted  to? 

The  Court.  The  first  two  were  refused  at  the  time,  and  the  exception 
goes  in  at  that  time,  and  the  last  was  covered  by  what  is  in  the  general 
charge. 

Mr.  Stephens.  I  want  to  take  an  exception  to  all  those  matters  relating 
to  the  agency  of  Mr.  Forbus  for  us,  and  all  matters  relating  to  what  was 
said  by  Forbus,  and  as  to  his  knowledge  as  a  broker,  and  what  relates 
to  our  being  bound  by  these  rules  of  the  board  of  trade  and  giving  these 
orders,  and  matters  of  this  kind  in  the  general  charge,  and  I  think  we 
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ought  to  be  permitted  to  make  such  exceptions  to  the  charge  as  we  can 
indicate  more  definitely  when  the  charge  is  written  out. 
The  Court.  You  can  do  that. 

The  jury,  which  had  retired  before  the  exceptions  were  stated,  were 
then  recalled  and  further  charged  as  follows: 

"Gentlemen,  the  charge  I  gave  you  was  altogether  oral,  excepting  the 
statement  of  the  case,  and  some  matters  that  I  meant  to  refer  to  I  omit- 
ted, or  at  least  there  seem  to  have  been  some  things  that  were  not  ex- 
actly understood.  One  is,  that  it  must  have  been  intended  when  the 
contracts  were  made  that  there  should  be  a  bona  fide  purchase  and  deliv- 
ery of  the  grain.  If  Mr.  Edwards  made  the  contract  without  then  in- 
tending to  buy  or  deliver  the  grain,  and  afterwards,  when  Hoeffinghoff 
.began  to  sheer  off,  went  in  and  bought  the  grain,  so  as  to  make  a  show 
of  fulfilling  the  contract,  that  would  not  do.  You  must  be  satisfied 
that  the  intention  was  to  fulfill  the  contract  at  the  time  the  contract  was 
made.  I  thought  I  stated  as  much  in  the  charge.  If  I  did  not,  I  state 
it  now.  If  the  form  of  the  contract  was  for  the  purchase  and  delivery, 
but  the  understanding  was  that  there  was  to  be  no  delivery,  the  under- 
standing controls  over  the  form.  That  I  thought  I  said  also.  I  stated 
to  you  that,  according  to  the  testimony,  Mr.  Forbus  was  a  mere  broker. 
So  he  was.  But  it  does  not  follow  from  that  that  he  had  not  the  capac- 
ity to  make  the  contract  as  principal  himself  with  Hoeffinghoff;  and,  as 
I  told  you  in  another  part  of  the  charge,  if  you  find  that  that  was  the 
real  transaction, — that  is  to  say,  that  Hoeffinghoff  had  no  transaction 
with  Forbus  excepting  as  a  principal,  as  set  up  in  his  answer, — ^then  the 
plaintiff  has  no  case.  As  to  the  books  which  you  have,  or  will  have, 
the  court  permitted  an  inspection  of  the  books — other  accounts  in  the 
books — upon  certain  matters.  You  will  remember  that  the  com  or  the 
wheat  which  were  closed  out  in  July,  that  there  is  an  entry  in  that  long 
book — cash-book  or  whatever  it  was — of  cash  com,  cash  wheat,  cash 
grain;  and  Mr.  Stephens  insisted  that  those  were  the  only  entries  of  cash 
grain  in  the  book  within  those  months.  Now,  the  whole  range  of  those 
books  is  open  to  your  inspection  on  that  point.  What  I  meant  to  say 
was  that  general  transactions  between  Mr.  Edwards  and  other  parties  cut 
no  figure  in  this  case,  and  I  only  permitted  an  examination  of  those  en- 
tries to  aid  you  in  determining  whether  there  was  anything  exceptional 
or  illegal  in  selling  that  wheat  for  cash,  or  whether  the  fact  that  no  other 
entry  of  the  sort  appears  in  the  books,  if  that  be  the  fact,  tends  to  show 
that  Mr.  Edwards  was  not  conducting  a  legitimate  business. 

"There  are  a  good  many  matters  in  testimony  to  which  I  have  not  re- 
ferred. I  intended  to  tum  the  testimony  over  to  you.  I  did  not  in- 
tend to  express  any  opinion  whatever  about  the  fiacts.  I  did  not  want  the 
jury  to  think  the  court  was  one  side  or  the  other,  because  the  court  is 
not  on  any  side,  and  so  I  did  not  refer  to  the  testimony  given  by  Mr. 
Hoeffiivghoff,  relating  to  the  settlement  which  he  claims  he  made  when  he 
gave  his  note^ — in  June,  I  think  it  was, — and  said  that  that  should  be 
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the  end  of  it,  or  words  to  that  effect.  It  is  claimed  that  that  was  the 
settlement  and  closing  up  of  the  transaction.  That  depends  altogether 
upon  the  testimony  and  what  you  find  from  the  witnesses,  and,  of  course, 
if  he  settled  then,  that  is  the  end  of  it." 

Mr,  Lincoln.  As  I  understand  the  charge  of  the  court,  the  jury  might 
have  got  an  impression  that  if  Mr.  Edwards  did  in  fact  buy  in  Chicago 
this  grain,  that  that  bound  the  defendant.  The  charge  of  the  court 
seemed  to  be  based  upon  the  theory  that  if  they  find  that  Edwards  did 
in  fact  buy  the  grain  in  Chicago  that  then  we  were  bound  for  it,  and  I 
don't  think  the  court  intended  that. 

The  Court.  I  do  not  think  counsel  understood  the  charge  as  well  as  the 
jury.  I  did  not  intend  to  convey  that  impression.  I  have  all  the  time 
referred  to  the  contract  between  the  parties,  and  the  contract  between  par- 
ties is  when  the  minds  meet.  That,  in  a  written  contract,  is  whien  they 
sign  the  papers;  in  an  oral  contract,  when  they  come  to  an  understand- 
ing. It  is  the  understanding  when  the  contract  is  made  that  governs. 
If  the  understanding  then  was  that  there  should  be  an  actual  purchase, 
and  an  actual  delivery  and  receipt  of  the  grain,  the  contract  is  bind- 
ing, notwithstanding  they  may  have  subsequently  concluded  to  sell  out, 
or  even  to  settle  differences.  If  the  contract  was  a  JxmafidR  one  for  the 
actual  purchase  and  sale,  it  was  good.  If  it  was  not  good  when  it  was 
made  it  could  not  be  made  good  by  subsequent  purchase;  that  is  to  say, 
Mr.  Edwards  could  not  be  permitted  to  tack  and  change  his  course  and 
get  into  shape  to  daim  to  be  in  the  position  of  a  bona  fide  purchaser  of 
grain  unless  you  are  satisfied  that  that  was  the  agreement  at  the  time 
the  contract  was  made. 

Mr.  lAncdn.  My  point  was  simply,  the  mere  fact  that  Mr.  Edwards 
did  buy  it  up  there  did  not  bind  us. 

The  Court.  1  have  tried  to  say  that.  I  do  not  see  how  I  could  make 
it  any  more  dear.  ' 


Davby  v.  -SJtna  Lifb  Ins.  C!o. 
(Circuit  Court,  D.  New  Jersey.    April  1, 1889.) 

1  .iNSTmANCE— AcnOHS  ON  POLICIBS— EVIDBNCB. 

A  pbyBician'B  certificate  of  death,  when  made  ex  parte,  is  DOt  proof  of  the 
cause  of  death  as  against  the  opposite  party,  but  when  explained  and  affirmed 
at  the  trial  as  to  its  statements  by  the  physician  who  made  it,  it  may  be  con- 
sidered  as  part  of  the  evidence. 
2.  Policy— Condition— CoiJSTRucTiON. 

Where  a  policy  of  life  insurance  contains  the  proviso  that  if  the  insured 
"shall  become  so  far  intemperate  as  to  impair  his  health,  or  induce  delirium 
tremens,^  the  policy  shall  become  null  and  void,  it  is  not  necessary  for  the  de- 
fendant to  prove  that  the  insured  had  become  habitually  intemperate  for  an^ 
length  of  time  before  his  death,  in  order  to  avoid  the  policy;  but  the  condi- 
tion will  be  broisen  if  it  appear  that  the  insured  died  from  the  effects  of  a 
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single  drunken  debauch,  continued  for  one  day.  or  ten  days,  immediately  pre- 
cediDg  his  death,  and  although  before  that  time  he  may  have  led  a  temperate, 
or  even  a  strictly  abstemious,  life. 

At  Law. 

John  Linn  and  Oordandt  Parker j  for  plaintiff. 

Theron  0,  Strong  and  Joseph  D.  Bedkj  for  defendant. 

Wales,  J»,  (charging  jury,)  This  is  an  action  of  debt  on  a  policy  of 
insurance,  dated  July  16, 1878,  issued  by  the  iBtna  Life  Insurance  Com- 
pany of  Hartford,  Conn.,  to  William  A.  Davey,  whereby,  in  considera?- 
tion  of  the  representations  and  declarations  made  to  the  company  in  the 
application  for  the  policy,  and  of  the  annual  premium  of  $233.60,  to  be 
paid  to  the  company  on  or  before  the  16th  of  July  in  each  year  during 
the  continuance  of  the  policy,  the  company  insured  the  life  of  the  said 
William  A.  Davey  in  the  sum  of  $10,000,  to  be  paid  to  his  wife,  Ada 
Davey,  or,  in  the  event  of  her  death  before  his,  to  his  executors,  etc. 
The  annual  premiums  were  duly  paid  up  to  and  including  the  16th  day 
of  July,  1881;  and  shortly  after  the  payment  of  the  last  premium,  to- 
wit,  on  the  6th  of  August,  1881,  the  insured  died,  leaving  his  wife,  the 
said  Ada  Davey,  the  plaintiff  in  this  action,  to  survive  him.  Proofs  of 
death  of  the  insured,  according  to  the  form  prepared  by  the  company, 
were  duly  made  and  delivered  to  the  company,  and  payment  of  the 
amount  stated  in  the  policy  demanded,  and,  this  payment  having  been 
refused,  the  plaintiff  brought  this  action. 

The  excuse  or  justification  mkde  by  the  company  for  its  refusal  to  pay 
the  sum  demanded  is  that  the  insured  failed  to  observe  and  perform  one 
of  the  conditions  contained  in  and  constituting  a  part  of  the  contract  of 
insurance,  and  thereby  released  the  company  from  all  obligation  to  pay 
the  principal  sum.  These  conditions  are  to  be  found  in  the  third  clause 
of  the  policy,  and  among  them  is  one  which  provides  that  if  the  insured 
''shall  become  so  far  intemperate  as  to  impair  his  health,  or  induce  de- 
lirium tremensy^^  the  policy  shall  become  null  and  void.  By  bis  contract 
^with  the  company  the  insured  accepted  this  condition,  and  agreed  to 
lead  a  temperate  life,  and  not  to  indulge  in  the  use  of  alcoholic  liquors 
to  such  an  extent  as  to  impair  his  health,  or  induce  delirium  tremens^  and 
that,  if  ho  should  break  this  condition,  the  contract  between  him  and 
the  company  would  be  at  an  end,  and  the  company  would  be  no  longer 
liable  on  its  policy.  It  is  alleged  by  the  company  that  the  insured  vio- 
lated this  condition, — this  part  of  his  contract, — and  that  in  consequence 
his  health  was  impaired,  and  that  his  death  was  caused  by  intemper- 
ance or  by  ddirium  tremens^  induced  by  his  excessive  indulgence  in  the 
use  of  alcoholic  liquors.  This,  gentlemen,  we  understand  to  be  the 
ground  of  defense  to  this  action,  and  it  will  be  your  duty  to  seriously 
consider  and  weigh  the  evidence  which  has  been  submitted  to  you  in 
support  of  the  excuse  and  justification  of  the  company  in  their  refusal  to 
pay  the  insurance  money.  The  issue  of  fact  is  distinctly  and  broadly 
made,  and  the  question  for  you  to  decide  may  be  divided  into  two  parts: 
First,  had  the  insured,  after  the  date  of  the  policy,  become  so  far  intern- 
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perate  as  to  impair  his  health;  or  did  his  intemperance  cause  or  induce 
ddirium  tremensf  If  either  of  these  questions  is  answered  in  the  affirma- 
tive your  verdict  must  be  for  the  defendant,  for  in  either  case  the  in* 
sured,  William  A.  Davey,  would  have  broken  his  contract,  and  the  plain- 
tiflF  here  cannot  recover. 

In  the  instructions  now  to  be  given  to  you  we  do  not  intend  to  review 
the  evidence  in  detail,  or  to  comment  on  the  testimony  further  than  may 
be  proper  to  direct  your  attention  to  the  history  of  the  brief  iUness  of  the 
insured,  whiqh  immediately  preceded  his  death,  so  far  as  that  history 
can  be  gathered  or  inferred  from  the  statements  of  witnesses  on  both 
sides,  and  from  the  admissions  of  the  insured  himself.  By  way  of  in- 
troduction, it  may  be  stated  that  at  the  date  of  the  policy  the  insured 
was  in  the  thirty-second  year  of  his  age,  and  at  the  time  of  his  death 
was  not  yet  thirty-five.  He  was  therefore  in  the  j)rime  of  life,  and  in 
his  application  for  the  policy  represented  himself  to  be  of  sober  and  tem- 
perate habits,  and  not  addicted  to  the  excessive  or  intemperate  use  of 
any  alcoholic  stimulants,  or  opium,  and  declared  that  he  did  not  use  any 
of  them  often  or  daily.  It  appears,  however,  from  the  testimony  of  Mrs. 
Davey,  that,  for  some  time  previous  to  his  last  illness,  he  had  not  been  in 
vigorous  health,  but  complained  of  a  cough  and  lung  trouble,  had  taken 
medical  advice,  and  had  gone  abroad  for  a  few  months  with  the  hope  of 
obtaining  relief,  but  without  deriving  much  benefit  from  the  change. 
He  was  a  manufacturer  by  occupation,  and  it  was  the  chief  part  of  his 
duty  to  attend  to  the  financial  branch  of  the  business,  conduct  the  cor- 
respondence, and  visit  Boston,  Philadelphia,  Baltimore,  Rochester,  and 
other  eastern  cities,  at  least  once  a  year,  in  connection  with  the  interests 
of  his  firm.  It  had  been  his  custom  for  several  years  before  and  after 
his  marriage,  which  was  in  1876,  to  visit  Alexandria  Bay,  in  the  state 
of  New  York,  during  the  months  of  July  and  August,  where  he  would 
remain  for  at  least  two  weeks,  engaged  almost  daily  in  boating  and  fish- 
ing. Subsequent  to  his  marriage  his  wife  had  always  accompanied  him 
on  his  business  trips  and  in  these  summer  excursions,  until  the  last  one, 
when  he  went  alone,  his  wife  having  been  advised  by  her  physician  to 
seek  the  cooler  atmosphere  of  the  CatskiUs.  Prior  to  this  time,  Mrs. 
Davey  says  that  her  husband  had  been  temperate  and  moderate  in  the 
use  of  liquor;  that  she  had  never  seen  him  intoxicated;  and  that  by  the 
direction  of  his  doctor  she  had  administered  to  him  milk  punches  and 
sherry  wine  for  the  benefit  of  his  health.  His  brothers,  who  were  as- 
sociated with  him  in  business,  and  who  saw  him  almost  daily,  also  tes- 
tify that  they  never  saw  him  intoxicated  or  injuriously  affected  by  the 
use  of  liquor.  Mr.  Van  Horn,  an  intimate  personal  friend  of  the  insured, 
and  Mr.  Matoone,  an  old  friend  of  Mrs.  Davey,  both  say  that,  so  far  as 
their  observation  went,  the  insured  was  never  intoxicated.  Mr.  Davey 
arrived  at  Alexandria  Bay  on  Saturday,  the  23d  of  July,  1881,  in  the 
evening,  and  was  met  by  Mr.  Matoone  and  others,  who  assisted  him  to 
the  Grossman  House, — the  hotel  where  he  boarded  during  his  stay.  He 
was  suffering  from  a  sprained  ankle,  and  walked  with  a  shuffling  gait. 
After  reaching  the  hotel  he  was  not  in  a  condition  to  see  any  one,  pre- 
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sumably  froiri  debility  and  the  fatigue  of  his  journey,  and,  at  the  sug- 
gestion of  Mr.  Matoone,  retired  to  his  room  soon  after  supper.  There  is 
no  direct  or  satisfactory  evidence  as  to  the  condition  of  Mr.  Davey's 
health  at  this  time,  and  there  is  no  proof  that  he  was  under  medical 
treatment,  or  that  he  was  afflicted  with  any  special  disease  or  complaint. 
On  the  day  following  his  arrival  he  walked  over  to  the  Thousand  Island 
House  to  call  on  Mr.  Matoone,  who  had  not  then  breakfasted,  and  passed 
some  little  time  with  that  gentleman.  On  the  same  day  he  went  out 
boating  for  a  few  hours.  On  Monday,  the  26th  of  July,  and  on  every 
succeeding  day,  with  possibly  the  exception  of  Sunday,  the  81st,  he  was 
out  on  the  bay  or  river,  boating  and  fishing,  until  Wednesday,  the  3d  of 
August,  when  he  was  discovered  early  in  the  morning  in  his  room,  at  the 
Grossman  House,  prostrated  by  an  attack  of  illness,  which  grew  rapidly 
worse,  and  resulted  in  his  death  on  Saturday,  the  6th. 

The  certificate  of  death  of  the  insured  was  made  by  Dr.  Rae  of  Jersey 
City,  bis  family  physician,  who  had  been  summoned  by  telegram  to  at- 
tend him,  and  who  answered  as  follows  to  the  questions  relating  to  the 
length  of  his  acquaintance  with  the  insured,  and  to  the  cause  of  his 
death.  After  stating  that  he  had  been  called  to  attend  Mr.  Davey,  on 
or  about  the  4th  day  of  August,  1881,  and  continued  with  him  until  the 
day  of  his  death,  he  says  in  reply  to  the  first  question: 

'*(!)  How  long  have  you  known  the  deceased?  About  three  years.  (2) 
What  was  the  direct  cause  of  his  death?  Exhaustion  from  hematemesis.  (8) 
What  were  ttoe  indirect  causes  of  his  death?  Exposure  to  the  sun  and  cirrho- 
sis of  the  liver.  (4)  Was  his  last  illness  occasioned,  or  had  his  general  health 
been  impaired,  by  ^ny  pernicious  habits?  He  was  in  the  habit  of  using  stim- 
ulants, and  a  great  deal  of  tobacco.  Probably  they  impaired  his  health.  (5) 
Was  his  health  impaired  by  intemperance?  See  answer  to  4.  (6)  Was  his 
death  caused  directly  or  indirectly  from  intemperance?    See  answer  to  4." 

On  the,  presentation  of  this  certificate  to  the  proper  officers  of  the  com- 
pany, it  was  not  only  right  and  proper,  but  it  was  incumbent  on  them, 
in  the  discharge  of  their  duty,  to  inquire  further  into  the  circumstances 
attending  the  death  of  Mr.  Davey,  in  order  to  ascertain  whether  or  not 
he  had  fairly  kept  and  performed  his  part  of  the  contract.  Having  done 
this,  they  became  satisfied  that  he  had  broken  the  condition  to  which 
your  attention  has  been  called;  that  the  policy  was  thereby  forfeited; 
and  that  the  company  was  not  liable  for  the  amount  insured.  In  taking 
this  course  the  company  cannot  be  censured  or  reflected  on  for  adopting 
any  unjust  or  oppressive  measures  to  resist  the  payment  of  what  they 
consider  to  be  an  illegal  claim.  There  is  certainly  enough  of  doubt  and 
uncertainty  in  this  certificate,  as  it  stands,  as  to  the  direct  or  indirect 
causes  of  Mr.  Davey's  death,  to  awaken  suspicion;  and  there  has  also 
been  sufficient  evidence  submitted  to  you  by  the  company  to  justify  them 
in  laying  the  whole  case  before  a  jury,  and  asking  for  an  impartial  ver- 
dict. This  certificate,  of  itself,  and  unexplained,  is  not  conclusive  evi- 
dence of  the  cause  of  death;  nor  is  it  prima  facie  proof  against  the  plain- 
tiff, for  the  reason  that  it  was  taken  ex  parte,  and  without  opportunity  for 
cross-examination;  but  it  becomes  a  part  of  the  evidence  now  to  be  con- 
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sidered  by  you,  in  so  far  a8  it  has  been  explained  by,  and  incorporated 
with  the  oral  testimony  of,  Dr.  Rae,  who  has  been  examined  before  you 
in  reference  to  it,  and  who  has  substantially  repeated  and  confirmed  its 
statements.  These  statements  are  cautious,  guarded,  and  somewhat  in- 
definite, but  not  unfairly  so,  because  it  is  the  privilege  and  right  of  every 
physician,  under  similar  circumstances,  in  the  absence  of  &  post  rrwrtem 
examination,  to  qualify  his  opinion  or  judgment  of  the  cause  of  his  pa- 
tient's death.  In  giving  his  opinion,  Dr.  Rae  says  that  he  was  guided 
by  his  own  observation,  and  by  the  statements  made  to  him  by  Dr. 
Watson,  the  local  physician,  who  had  been  called  in  before  his  arrival. 
The  certificate  gives  as  the  cause  of  death  hematemesis, — the  vomiting  of 
blood  from  the  stomach, — which  is  one  of  the  symptoms  of  cirrhosis  of 
the  liver, — ^that  is,  a  condition  of  the  liver  produced  in  a  large  propor- 
tion of  cases  by  the  excessive  or  intemperate  use  of  alcoholic  liquor  for 
any  .considerable  length  of  time.  Dr.  Rae  is  an  intelligent  physician, 
and  gave  his  testimony  with  apparent  candor.  He  had  known  the  de- 
ceased for  three  years,  had  attended  him  professionally,  and,  as  the  result 
of  his  observation  and  knowledge,  tells  you,  after  certifying  the  cause  of 
death  according  to  his  best  judgment,  that  Mr.  Davey  was  in  the  habit 
of  using  stimulants,  and  a  great  deal  of  tobacco,  and  that  they  probably 
impaired  his  health. 

We  have  thus  particularly  directed  your  attention  to  the  certificate  of 
death,  and  to  the  testimony  of  Dr.  Rae  in  conjunction  therewith,  be- 
cause they  together  will  form  the  starting  point  in  your  investigation  of 
the  actual  and  real  cause  of  Mr.  Davey 's  death.  You  have  heard  the 
testimony  of  Dr.  Watson,  who  was  called  to  see  the  insured  on  Wednes- 
day morning,  when  he  was  first  discovered  laboring  under  the  attack 
which  proved  fatal,  and  you  will  recall  his  narration  of  the  condition  in 
which  he  found  Mr.  Davey,  and  of  what  he  said  about  himself.  You 
will  not  fail  to  remember  the  declarations  of  Mr.  Davey,  his  confession, 
indeed,  that  he  had  been  cautioned  by  his  family  physician  that  unlesa 
he  would  stop  drinking  he  would  be  liable  to  these  attacks,  and  that  he 
supposed  it  was  all  up  with  him  now.  Then  there  is  the  testimony  of 
Dr.  Bruce,  who,  in  the  months  of  July  and  August,  1881,  was  acting  in 
the  capacity  of  clerk  in  the  Grossman  House,  and  at  the  same  time  was 
pursuing  the  study  of  medicine,  and  is  now  a  practicing  physician,  and 
wbo  saw  Mr.  Davey  very  often  during  his  illness.  And,  finally,  there  is 
the  evidence  of  several  other  persons,  boatmen,  bar-keepers,  and  bell- 
boy,  who  had  known  Mr.  Davey  for  various  periods  during  his  annual 
sojourns  at  Alexandria  Bay,  extending  in  some  cases  as  far  back  as  seven 
or  eight  years  before  his  death;  and  they  told  you  what  they  knew  in 
reference  to  his  habits  of  drinking  while  there,  especially  on  the  occasion 
of  his  last  visit.  One  of  these  witnesses — the  oarsman  who  attended 
Mr.  Davey  every  day  from  the  24th  of  July  to  August  3,  1881 — says 
that  he  warned  Mr.  Davey  that  "if  he  didn't  stop  drinking  so  much  he 
would  kill  himself,  and  was  told  to  mind  his  own  business. ''  In  addi- 
tion to  the  witnesses  who  speak  from  personal  observation  and  knowl- 
edge of  Mr.  Davey's  habits,  there  is  the  expert  testimony  of  Drs.  Phil- 
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lips  and  Ward,  who  gave  their  professional  opinion  and  judgment  on  the 
effects  of  the  supposed  quantities  of  liquor  taken  by  Mr.  Davey  during 
the  eight  or  ten  days  preceding  his  prostration,  and  also  what  in  their 
opinion,  after  hearing  the  testimony  of  Drs.  Watson  and  Rae,  and  of  the 
other  witnesses,  was  the  cause  of  his  death.  On  this  evidence,  which 
we  have  briefly  passed  in  review,  the  defendant's  case  rests,  and  it  is 
claimed  by  the  company  to  have  proved  the  fact  that  Mr.  Davey  violated 
his  contract  by  becoming  so  far  intemperate  as  to  impair  his  health,  and 
so  rendered  the  policy  void.  By  way  of  rebuttal,  the  plaintiff  has  pro- 
duced testimony  to  show  that  Mr.  Davey  had  always  been,  at  least  sub- 
sequent to  the  date  of  the  policy,  and  up  to  the  time  of  his  death, — that 
portion  of  his  life  with  which  we  are  now  more  particularly  concerned, 
— a  sober  man.  This  testimony  comes  from  the  wife  and  brothers  of 
Mr.  Davey,  and  from  two  family  friends,  Mr.  Matoone  and  Mr.  Van 
Horn,  none  of  whom,  however,  saw  him  during  his  last  visit  at  Alexan- 
dria Bay,  until  he  was  in  a  dying  condition,  excepting  Mr.  Matoone. 

Now,  gentlemen,  you  are  to  consider  all  the  testimony  that  has  been 
offered  by  the  plaintiff  and  defendant  on  this  question  of  the  alleged  vio- 
lation of  his  contract  by  Mr.  Davey,  for  it  is  your  province  to  decide  on 
the  &cts  which  have  been  established  on  the  one  side  or  the  other.  If, 
after  a  careful  and  conscientious  examination  of  the  whole  evidence,  you 
shall  be  satisfied  that  Mr.  Davey  did,  after  the  date  of  the  policy,  be- 
come so  far  intemperate  as  to  impair  his  health,  or  induce  delirium  tremens^ 
your  verdict  must  be  for  the  defendant,  but  if  you  shall  not  be  so  satis- 
fied, then  the  plaintiff  will  be  entitled  to  a  verdict  for  the  full  amount  of 
the  policy,  with  interest.  It  is  not  necessary,  in  making  up  your  ver- 
dict, that  you  should  be  satisfied  beyond  a  reasonable  doubt  of  any  fact 
or  facts  in  reference  to  which  evidence  has  been  given  in  the  course  of  the 
trial.  You  are  only  required  to  be  governed  by  the  weight  of  the  testi- 
mony, and  on  whichever  side  that  weight  preponderates  your  verdict 
must  be  rendered. 

As  you  have  already  been  informed,  at  a  former  trial  of  this  cause  a 
verdict  was  rendered  for  the  plaintiff;  but,  the  judgment  entered  on  that 
verdict  having  been  reversed  by  the  appellate  court*  in  consequence  of 
the  erroneous  construction,  given  to  the  jury  in  the  former  trial,  of  the 
words,  ^'so  far  intemperate  as  to  impair  his  health,"  the  cause  has  been 
remanded  here  to  be  tried  over  again  under  the  interpretation  put  upon 
those  words  by  the  supreme  court  of  the  United  States.  Of  course,  if 
the  evidence  which  you  have  heard  satisfies  you  that  Mr.  Davey  died . 
from  ddirium  treinem,  then  there  can  be  no  doubt  that  the  policy  was 
thereby  forfeited,  and  the  plaintiff  cannot  recover;  but  if  you  shall  not 
be  satisfied  that  he  died  from  that  cause,  then  your  attention  must  be 
directed  to  the  meaning  and  import  of  the  words  "so  far  intemperate  as 
to  impair  his  health,"  and,  in  order  that  you  may  clearly  understand  the 
interpretation  of  that  phrase  as  announced  by  the  supreme  court,  we 
will  read  that  portion  of  the  opinion  of  the  court  which  defines  abd  ex- 
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presses  what  these  words  mean.     The  court,  speaking  through  Mr.  Jus- 
tice Harlan,  says : 

''If  the  substantial  cause  of  the  death  of  the  insured  was  an  excessive  use 
of  alcoholic  stimulants,  not  taken  in  good  faith  for  medical  purposes,  or  un- 
der medical  advice,  his  health  was  impaired  by  intemperance,  within  the 
meaning  of  the  words  <so  far  intemperate  as  to  impair  his  health,'  although 
lie  may  not  have  had  delirium  tremens^  and  although,  previously  to  his  last 
illness,  he  had  not  indulged  in  strong  drink  for  such  a  long  period  of  time,  or 
so  frequently,  as  to  become  habitually  intemperate.  Whether  death  was  so 
caused  is  a  matter  to  be  determine$i  by  the  jury,  under  all  the  evidence." 

This  language  is  plain,  unequivocal,  and  cannot  be  misunderstood. 
If,  therefore,  Mr.  Davey  died  from  a  single  debauch,  continued  for  one 
day  or  for  ten  days,  he  did  become  "so  far  intemperate  as  to  impair  his 
health 4*'  although  he  had,  previously  to  his  last  illness,  led  a  temperate, 
or  even  strictly  abstemious,  life.  This  construction  of  the  words  con- 
tained in  the  third  clause  of  the  policy  is  binding  on  this  and  on  all 
other  federal  courts,  and  it  is  your  duty,  as  well  as  ours,  to  obey  it.  You 
are  the  judges  of  the  facts  and  of  the  credibility  of  the  witnesses,  but  you 
must  give  your  obedience  to  the  law  as  announced  by  the  highest  tribu- 
nal in  the  land.  In  what  we  have  now  said  to  you,  we  have  endeavored 
to  substantially  embrace  all  the  requests  for  special  instructions  made  by 
the  counsel  for  the  plaintiflf  and  defendant  respectively,  with  perhaps  one 
exception,  which  is  this :  That  in  your  deliberations  you  will  not  be  in- 
fluenced or  controlled  by  any  motives  of  sympathy  or  prejudice  for  or 
against  either  of  the  parties  to  this  action,  but  that  you  will  render  a  ver- 
dict according  to  the  evidence,-r-a  just  and  impartial  verdict,  which  will 
command  the  approval  of  your  own  consciences. 

Verdict  for  the  plaintiff. 


Chicago,  B.  &  Q.  R.  Go.  o.  Dey  et  al.,  Railrpad  CommissioneKB. 

Chicaoo,  M.  &  St.  P.  By.  Co.  v.  Same. 

{Circuit  Court,  8.  D,  Iowa,  C,  D.    February  2, 1889.) 

1.  Bailboad  CoifMissTOKERS— Regulation  of  Charqbs. 

Act  Iowa,  April  6,  1888,  provides  for  the  regulation  of  transportation 
charges  by  railroad  companies;  and  for  a  board  of  commissioners  to  fix  rea- 
sonable charges.    Section  17  requires  said  board  to  make  a  schedule  of  max- 

-  imum  rates,  which  shall  be  deemed  prima  facie  reasonable.  Sections  18  and 
20  provide  that  any  person  may  complain  that  the  charges  made  or  published 
by  any  company,  are  higher  than  those  fixed  by  the  schedule,  or  that  the  lat- 
ter are  unreasonably  high,  upon  which  the  board  shall  investigate  the  com- 
plaint. The  decision  made  thereon  shall  set  out  the  maximum  rates  to  be 
charged  thereafter,  and  neither  the  decision  nor  the  schedule  therein  con- 
tained  shall  be  limited  to  the  case  complained  of,  but  shall  extend  to  all  such 
rates  between  points  in  the  state,  and  to  whatever  part  of  the  line  of  said  road 
within  the  state  as  may  have  been  fairly  within  tne  scope  of  the  investiffa- 
tion.  Held,  that  the  power  to  make  a  full  schedule  is  not  only  conferred  by 
section  17,  but  is  given  also  by  said  other  sections,  in  case  a  complaint  has 
been  made  and  investigated. 
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8.  Samv. 

On  a  bill  to  restrain  the  board  from  carrying  into  effect  a  schedule  of  rates 
so  established  on  the  ground"  that  they  are  so  low  as  to  be  ruinous  to  the 
business  of  the  road,  if  the  evidence  as  to  the  probability  of  loss  is  so  con- 
flicting that  the  effect  of  the  rates  is  doubtful,  and  largely  dependent  on  fut- 
ure developments,  and  only  about  4  per  cent,  of  the  local  traffic  will  be  af- 
fected by  the  reduced  rate,  relief  will  not  be  granted  until  experience  has 
demonstrated  that  the  rates  are  not  compensatory. 

8.  Same— Violation  op  bwrocrioir. 

It  is  not  a  violation  of  a  temporary  injunction  against  putting  in  force  a 
schedule  of  rates  made  pursuant  to  said  section  17,  ou  the  ground  that  they 
were  unreasonably  low»  for  the  commissioners  to  make  another  schedule  after 
investigating  a  complaint  filed  against  rates  charged  by  a  railroad  company, 
although  the  purpose  of  tbose  mailing  the  complaint  Was  to  evade  the  injunc- 
'  tion,  and  their  conduct  in  attempting  to  procure  a  favorable  decision  on  the 
complaint  was  improper,  as  the  dutv  of  the  commissioners  under  the  statute 
was  to  hear  the  complaint  and  establish  proper  rates. 

Bill  by  the  Chicago,  Burlington  &  Quincy  Bailroad  Company,  to  re- 
strain Peter  A.  Dey  and  others,  constituting  the  board  of  railroad  com- 
missioners of  the  state  of  Iowa,  from  putting  in  force  a  schedule  of 
charges.  A  preliminary  injunction  was  granted  in  this  and  two  other 
similar  cas^,  but  one  opinion  being  filed,  Railway  Co.  v.  Deyy  35  Fed. 
Rep.  866,  to  which  reference  is  made  for  a  fuller  discussion  of  the  ques- 
tions herein  considered,  and  for  the  statute  under  which  the  commis- 
sioners acted  in  making  the  schedule  complained  of. 

Wirt  Dexter^  for  complainant. 

A.  J.  Bakery  Atty.  Gen.,  for  defendants. 

Bkeweb,  J.  This  case  is  submitted  on  an  application  for  a  tempo- 
rary injunction.  On  the  28th  of  June,  1888,  this  complainant  filed  a  bill 
in  this  court  asking  an  injunction  restraining  the  defendants  as  railroad 
commissioners  of  the  state  of  Iowa  from  putting  in  force  a  certain  sched- 
ule of  rates  on  freight.  After  a  lengthy  hearing,  and  on  the  27th  day 
of  July,  a  temporary  injunction  was  issued  as  prayed  for.  Now  the 
complainant  files  this,  a  supplemental  bill,  alleging  that  defendants  are 
seeking  to  evade  the  force  of  that  injunction,  and  to  cast  upon  complain- 
ant a  schedule  of  rates  substantially  the  same  as  that  heretofore  enjoined, 
or  at  least  that  the  difference  is  so  slight  as  to  indicate  a  mere  evasion. 
The  gist  of  the  complaint  is  that  certain  jobbers  and  manufacturers  of 
Iowa,  interested  in  reducing  the  rates  of  freight,  formed  associations  for 
that  purpose,  and  employed  special  counsel  to  assist  the  attorney  general 
in  resisting  the  original  application.  That  after  the  injunction  had  been 
granted  a  meeting  of  such  jobbers  and  manu&cturers  was  held  in  Dav- 
enport on  August  14th,  for  the  purpose  of  devising  and  adopting  a  plan 
of  procedure  for  evading  the  operation  of  such  injunction.  In  pursu- 
ance of  the  plan  devised  a  circular  was  sent  out,  marked  ''Strictly  Con- 
fidential," to  various  parties  in  the  state,  in  which  it  was  recited  that 
sections  18,  19,  and  20  authorized  complaints  to  the  railroad  commis- 
sioners of  every  unreasonable  charge,  and  required  the  commissioners 
upon  such  complaints  to  summon  the  railroad  making  such  charge  to 
appear  and  show  that  it  was  a  reasonable  one;  and,  if  found  by  the  com- 
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missioners  to  be  unreasonable,  they  were  to  make  a  reasonable  rate  which 
would  become  prima  facte  evidence;  and  farther,  that  when  such  rates 
were  once  established  the  railroad  would  become  liable  for  all  the  penal- 
ties.    The  circular  then  reads: 

"Therefore  the  committee  recommended  that  the  jobber  at  every  shipping 
and  manufacturing  point  secure  evidence  of  the  unreasonable  rates  being 
collected  by  the  railroads,  and  file  them  with  the  proper  petition  with  the 
railroad  commissioners  at  once.  This  plan  being  carried  out  at  all  points 
would  quickly  enable  the  commissioners  to  establish  schedule  rates  which  the 
railroad  managers  could  neither  question  nor  controvert  as  prima  facie  evi- 
dence of  reasonable  rates,  and  they  would  be  in  force  until  their  unreason- 
ableness was  declared  by  the  courts,  the  important  point  being  to  get  the 
rates  into  effect  at  once,  and  have  them  in  effect  while  the  litigation  is  pro- 
ceeding. " 

In  pursuance  of  this  plan  a  complaint  was  filed  by  Robert  Donahue 
and  others,  alleging  generally  that  the  railroad  company,  complainant 
herein,  had  attempted  jbo  put  in  force  schedules  of  rates  unreasonable 
and  extortionate,  and  praying  for  an  examination.  Upon  the  hearing, 
after  objection  by  the  railroad  company,  a  full  schedule  of  rates  for  com- 
plainant's road  in  the  state  of  Iowa  was  prescribed  by  the  commission- 
ers, and  then  follows  a  matter  which  it  is  painful  to  record.  The  three 
gentlemen  who  had  been  railroad  commissioners  were  candidates  for 
election  at  the  November  election.  A  decision  of  this  complaint  was 
filed  with  the  secretary  on  the  3d  day  of  November,  three  days  before 
the  election,  signed  by  two  of  the  commissioners.  The  third  appended 
to  that  decision  the  following: 

"Mr.  Fred  Wilde  of  Davenport,  secretary  of  the  Twin  Cities'  Freight  As- 
sociation, in  a  letter  dated  October  31,  has  threatened  me  In  the  name  of  the 
jobbers  of  the  state  with  their  opposition  to  my  candidacy  for  railroad  com- 
missioner unless  the  opinion  of  this  board  in  the  Davenport  case  was  made 
public  on  or  before  Friday,  November  2,  1888.  I  infer  that  the  demand  is 
that  the  decision  must  be  in  compliance  with  their  views.  In  this  situation 
I  am  compelled  by  my  feelings  of  self-respect  to  decline  until  after  election 
to  give  any  expression  of  my  views  upon  the  subject.  I  do  not  believe  that  a 
public  officer  whose  duty  it  is  to  determine  questions  of  this  kind,  which  are 
practically  judicial,  should  allow  personal  interests  to  sway  his  judgment 
[Signed]  "Peter  A.  Dey. 

''Des  Moines,  Nov.  3.  1888.'' 

It  is  further  alleged  that  this  schedule  adopted  by  the  commissioners 
was  the  same  as  that  they  were  enjoined  from  putting  in  force,  with 
merely  a  change  in  the  classification  from  the  so-called  "Illinois"  to  the 
so-called  "Western"  classification,  that  making  a  difference  of  only  2i 
per  cent,  in  the  complainant's  earnings, — the  former  schedule  reducing 
them  30  per  cent.,  and  the  latter  27 i  per  cent.;  and  also  that  this  sched- 
ule is  unreasonable  in  that  by  it  the  complainant  would  not  earn  its 
operating  expenses  and  fixed  charges.  It  is  still  further  asserted  that  sec- 
tions 18,  19,  and  20,  under  which  these  proceedings  were  had,  gave  no 
authority  for  the  making  ofan  entire  schedule,  and  only  aim  at  the  cor- 
rection of  a  single  wrong  in  the  matter  of  charges. 

To  this  bill  of  complaint  defendants  have  filed  an  answer,  averring 
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thai)  id  their  actions  they  were  simply  obeying  the  commands  of  the 
statute;  that  a  complaint  was  duly  filed  with  them  charging  excessive 
rates  on  the  part  of  the  complainant;  that  they  gave  notice  to  complain- 
ant, a  hearing  was  had,  and  that  they  endeavored  to  obtain  evidence  as 
to  the  actual  cost  of  the  railroad  property  in  Iowa,  or  a  fair  and  reason- 
able cost  of  such  property,  as  well  as  the  relation  of  such  cost  to  the 
bonds  and  stocks  upon  which  interest  and  dividends  were  claimed;  that 
they  failed  to  receive  from  complainant  any  satisfactory  information^ 
that  they  heard  all  the  testimony  that  was  offered  on  either  side,  and 
made  their  decision  on  such  testimony;  that  the  complainant  in  fact  is 
seeking  dividends  on  watered  stock.  They  further  aver  that  they  had 
no  part  in  the  transactions  of  the  jobbers  and  manufacturers;  and  with 
reference  to  the  letter  received  by  Mr.  Dey  the  other  commissioners 
say  they  received  no  letter  or  other  communication  of  any  nature  or 
kind,  verbal  or  written,  in  respect  to  their  action  prior  to  the  making 
and  signing  of  the  decision;  that  that  decision  was  made  and  signed  on 
the  26th  of  October,  and  was  not  then  announced  on  account  of  the  ab* 
sence  of  Mr.  Dey,  and  because  they  were  waiting  for  his  action.  With 
reference  to  the  allegation  in  the  bill  that  the  change  in  the  classification 
from  the  Illinois  to  the  Western  makes  but  a  slight  change  in  the  earn- 
ings of  the  complainant, — a  difference  of  only  2}  per  cent., — they  aver 
that  if  such  fact  was  shown  by  any  calculation  made  by  the  complain- 
ant it  was  not  communicated  to  them;  and  that  the  only  evidence  they 
had  on  that  subject  was  the  affidavit  of  complainant's  general  manager, 
filed  on  the  original  hearing,  averring  that  the  two  classifications  made 
a  difference  of  about  15  per  cent.,  and  also  the  bills  filed  by  the  three 
railroad  companies  at  that  time,  in  one  of  which  (the  complainant's  bill) 
it  was  alleged  that  "a  comparison  between  the  Western  classification  being 
used  by  some  fifty  or  more  roads  west  of  Chicago,  and  the  Illinois  clas- 
sification which  the  Iowa  commissioners  proposed  to  adopt  for  their  new 
rates,  computed  upon  a  basis  of  one  hundred  mile  distances,  in  each 
case  shows  an  average  reduction  of  about  fifty  per  cent,  upon  fifteen  or 
twenty  per  cent,  of  the  total  number  of  articles  named  in  the  classifica- 
tion, and  these  articles  so  reduced  comprise  about  three-fourths  of  the 
entire  tonnage  of  the  state  of  Iowa."  They  further  say  that  upon  the 
hearing  before  them  they  inquired  in  reference  to  this  matter  of  the  com- 
plainant's general  manager,  and  his  reply  was  in  accordance  with  the 
foregoing  statements,  and  then  generally  allege  that  the  schedule  as  pre- 
pared by  them  is  reasonable  and  just,  and  will,  if  enforced  everywhere 
on  complainant's  line,  enable  it  to  pay  operating  expenses  and  fixed 
charges,  and  beyond  that  a  handsome  dividend. 

This  summary  of  the  bill  of  complaint  and  answer  discloses  the  ques- 
tions presented,  and  in  support  of  Uiese  matters  quite  a  volume  of  testi- 
mony has  been  presented,  consisting  of  affidavits,  testimony  taken  before 
the  commissioners  upon  the  hearing  of  the  complaint,  and  upon  which 
they  acted  in  comparing  the  schedule  with  the  reports  of  the  complain- 
ant of  its  business  to  the  railroad  commissioners  of  Iowa  for  the  last  two 
or  three  years.     This  amount  of  testimony,  as  we.ll  as  the  intricacies 
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and  difficulties  of  the  questions  involved,  is  the  reason  for  the  time 
^hich  has  been  taken  for  examination  in  reaching  my  conclusions. 

There  are  substantially  three  questions  presented.  F^,  Has  there 
been  an  invasion  of  the  injunction  order  heretofore  issued,  and  therefore  a 
practical  contempt  of  that  order?  Second.  Did  the  sections  of  the  stat- 
ute under  which  the  commissioners  acted  give  authority  to  render  such 
decision  and  establish  a  full  schedule  of  rates  for  the  complainant? 
Third.  Is  the  schedule  announced  just  and  reasonable? 

With  reference  to  the  first  question  there  is  little  room  for  doubt.  In 
the  injunction  which  was  issued  there  was  no  assumption  of  power  to  pre- 
scribe rates,  and  no  pretense  of  interfering  with  the  commissioners  in  the 
discharge  of  any  duties  imposed  upon  them  by  statute.  The  limits  of  ju- 
dicial interference  were,  I  think,  clearly  stated  in  the  opinion  filed.  iZai?- 
way  Cb.  v.  Dey^  35  Fed.  Rep.  866.  Beyond  that  limit,  as  I  said,  the  courts 
have  no  power  to  go;  and  the  whole  matter  is  relegated  to  the  discretion  of 
the  commissioners.  It  would  be  strange  indeed^  after  the  various  adju- 
dications of  the  supreme  court,  if  any  court  should  assume  to  prescribe 
a  schedule  of  rates.  Again,  the  commissioners  acted  simply  upon  com- 
plaints filed.  They  could  not  abandon  the  duty  cast  upon  them  by  the 
statute  of  receiving  and  acting  upon  such  complaints.  Whatever  mis- 
conduct may  be  imputed  to  the  jobbers'  association  as  a  whole,  or  any 
individual  members  thereof,  none  can  be  imputed  to  the  commissioners. 
A  tribunal,  judicial  or  quaxi  judicial,  is  not  to  be  held  responsible  for 
the  conduct  of  the  litigants  before  it,  and  there  is  no  reason  to  doubt  that 
the  commissioners  acted  with  the  utmost  impartiality,  giving  full  hear- 
ing to  both  parties,  and  deciding  according  to  their  honest  judgment. 
While  the  obvious  attempt  to  influence  the  opinion  of  Mr.  Dey  was  a 
gross  outrage,  it  is  pleasing  to  note  the  manliness  with  which  the  insult 
was,  resented.  In  these  days,  when  too  many  ofiScials  trim  their  course 
to  meet  public  favor,  it  is  pleasing  to  note  such  courage  of  conviction, 
such  unwillingness  to  even  appear  to  be  influenced  by  personal  interest 
or  public  demand  in  discharge  of  official  duties,  as  Mr.  Dey  manifested. 
And  it  is  pleasing  also  to  notice  the  fact  that,  although  Mr.  Dey  was  run- 
ning on  the  Democratic  ticket,  which  received  several  thousand  votes  less 
than  the  Republican,  he,  and  he  alone,  on  his  ticket  was  elected.  Ob- 
viously the  people  of  Iowa  respect  independence  as  well  as  int^rity  in 
office.  Nor  is  there  any  reason  to  believe  that  the  other  commissioners 
were  influenced  by  public  clamor.  Again,  while  it  may  be  true  that  the 
difference  between  the  Illinois  and  the  Western  classification  is  slight  in 
its  practical  application  to  the  local  freight  in  Iowa,  yet,  as  the  com- 
missioners were  advised  by  the  complainant  itself  that  the  difference  was 
great,  it  is  not  to  be  wondered  at  that  they  took  the  complainant  at  its 
word.  And  finally  it  must  be  observed  that  the  question  what  are  rea- 
sonable rates  is — as  perhaps  none  know  better  than  these  commissioners 
— one  of  exceeding  intricacy  and  difficulty,  and  it  would  be  strange  in- 
deed, if  an  honest  efibrt  on  their  part  to  solve  that  question  in  the  dis- 
charge of  their  official  duties  could  be  denounced  as  an  intentional  con- 
tempt of  judicial  orders.     I  think  I  but  voice  the  opinion  of  every  indi- 
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vidual  who  has  been  drawn  to  take  any  part  in  this  litigation,  that  we 
all  of  us  are  simply  searching  after  the  truth. 

'  With  reference  to  the  second  question,  the  contention  of  complainant 
is  that  sections  18,  19,  and  20  contemplate  simply  the  inquiring  by  the 
commissioners  into  an  alleged  overcharge  in  a  particular  shipment,  with 
power  to  declare  what  was  a  reasonable  charge,  and  to  make  that  deter- 
mination applicable  in  the  future  to  all  charges  of  a  kindred  nature; 
that  only  under  section  17  could  the  commissioners  proceed  to  make  a 
full  schedule.  My  first  reading  of  the  statute  gave  me  the  same  view, 
but  subsequent  examination  convinces  me  that  such  is  not  the  correct 
construction.  Section  17  undoubtedly  authorizes  the  commissioners  on 
their  own  motion  to  proceed  and  establish  schedules  of  rates  for  all  the 
railroads;  indeed,  it  directs  them  so  to  do.  Under  this  section  they  pro- 
ceed, not  under  any  complaint,  but  simply  obeying  the  mandate  of  the 
legislature.  Sections  18,  19,  and  20  contemplate  proceedings  against  a 
particular  railroad  company  upon  complaint  made.  Under  these  sec- 
tions the  board  proceeds,  not  upon  its  own  motion,  but  only  in  response 
to  the  application  of  some  party.  While  the  proceeding  is  ^uoai  judi- 
cial in  that  there  is  a  complainant  and  defendant, — ^the  latter  brought  in 
by  notice  and  a  hearing  and  decision, — yet  the  scope  to  which  complaint 
may  be  made,  inquiry  may  go,  and  decision  rendered,  is  disclosed  by 
the  first  part  of  section  18,  and  a  portion  of  section  20,  which  reads  as 
follows : 

"Sec.  18.  Whenever  any  person,  upon  his  own  behalf,  or  class  of  persons 
similarly  situated,  or  any  firm,  corporation,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society,  or  any  body  politic  or  municipal  or- 
ganization, shall  make  complaint  to  said  board  of  railroad  commissioners  that 
the  rate  charged  or  published  by  any  railroad  company,  or  the  maximum  rates 
fixed  by  &aid  commissioners  in  the  schedule  of  rates  made  by  them  under  the 
provisions  of  section  17  of  this  act,  or  the  maximum  rate  that  now  or  here- 
after may  be  fixed  by  law  is  unreasonably  high  or  discriminating,  it  shall  be 
the  duty  of  said  commissioners  to  Immediately  investigate  the  matter  of  such 
complaint." 

**Sec.  2^.  *  *  *  Such  decision  shall  specifically  set  out  the  sums  or 
rate  which  the  railroad  company  or  common  carrier  so  complained  of  may 
thereafter  charge  or  receive  for  the  service  therein  named,  and  including  a 
classification  of  such  freight;  and  the  said  commissioners  shall  not  be  limited 
in  their  said  decision  and  the  schedule  to  be  contained  therein  to  the  specific 
case  or  cases  complained  of,  but  it  shall  be  extended  to  all  such  rates  between 
points  in  this  state  and  whatever  part  of  the  line  of  railway  of  such  company 
or  common  carrier  within  this  state  as  may  have  been  fairly  within  the  scope 
of  such  investigation." 

Now,  the  breadth  of  the  inquiry  is  obvious  from  the  matter  of  which 
complaint  may  be  made.  It  is  not  simply  of  a  rate  charged  or  pub- 
lished by  any  railroad  company,  which  of  oourse  presupposes  some  ac- 
tion on  the  part  of  the  company,  but  it  may  also  be  of  the  maximum 
rates  fixed  by  the  commissioners  in  their  schedule  made  under  section 
17;  not  necessarily  a  single  rate  for  a  single  class  of  shipments,  but  gen- 
erally of  their  maximum  rates.  In  other  words,  the  complaint  may  be 
narrowly  of  a  single  matter,  or  broadly  of  the  rates  fixed  by  the  corn- 
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missioners.  Obviously,  reading  sections  17  and  18  together,  the  thought 
of  the  legislature  was  this :  That  under  section  17  the  commissioners 
should  pioceed  in  a  legislative  or  administrative  capacity,  and,  after  giv- 
ing notice  generally,  and  not  to  any  particular  railroad  company,  and 
giving  general  opportunity  to  all  for  furnishing  information,  were  to 
prepare  schedules  for  all  the  roads,  and  then  in  order  that  the  rates 
might  be  reduced  to  the  lowest  reasonable  figure,  it  provided  for  com- 
plaint in  section  16  against  any  particular  road,  and  authorized  the  com- 
missioners, after  notice  and  hearing,  to  fix  a  schedule  for  that  road,  or 
determine  the  reasonableness  of  any  particular  charge.  Only  by  giving 
this  construction  does  it  seem  that  full  force  can  be  given  to  all  the 
words  in  section  18.  The  complaint  generally  of  the  railroad  companies 
is  that  this  statute  is  unnecessary,  severe,  and  stringent.  Obviously  it 
was  the  thought  of  the  legislature  to  provide  for  all  contingencies,  and  to 
give  the  fullest  power  to  the  commissioners.  Nor  do  I  think  that  this 
construction  renders  the  statute  obnoxious  to  the  charge  of  class  l^sla- 
tion.  Power  of  classification  unquestionably  exists;  that  is  conc^ed. 
Power  to  determine  upon  complaint  whether  any  charge  or  series  of 
charges  by  a  particular  railroad  company  is  reasonable  or  not  cannot  be 
questioned;  and  power  to  declare  that  that  determination  shall,  as  to  the 
particular  road,  be  a  rule  for  the  future,  would  seem  to  follow. 

This  brings  us  to  the  last  of  the  three  questions  suggested,  to- wit,  the 
reasonableness  of  the  rates.  In  respect  to  this  I  have  nothing  to  add  to 
what  I  have  said  in  the  opinion  heretofore  filed  concerning  the  rules  con- 
trolling judicial  action.  I  abide  by  the  propositions  there  laid  down, 
and  have  simply  sought  to  apply  those  rules  to  the  facts  developed  by 
the  testimony  now  presented.  Neither  shall  I  attempt  any  review  of 
such  testimony;  its  volume  precludes  this.  All  that  I  can  do  is  to  state 
conclusions  and  results,  with  two  or  three  principal  matters  controlling 
the  same.  It  may  be  premised  that  the  testimony  now  presented  is 
more  definite  and  satisfactory  than  that  before  me  in  the  summer. 
While  much  of  it  is  by  affidavit,  still  there  has  been  since  then  time  for 
examination  and  comparison,  and  the  testimony  is  more  positive  and 
direct,  and  less  a  matter  of  estimate.  I  do  not  mean  to  say  that  every- 
thing has  been  made  clear,  but  the  testimony  taken  upon  the  difiorent 
hearings,  and  the  examinations  made  by  the  railroad  officials,  are  more 
and  more  bringing  out  the  exact  facts.  I  notice  first  the  testimony  of 
Mr.  Ripley,  the  general  manager  of  complainant.  His  long  experience 
and  position  with  the  company  complainant  give  weight  to  this  testi- 
'  mony.  It  shows  the  gross  earnings  of  1888  of  complainant's  entire  road 
(the  last  two  months  estimated)  will  be  $24,055,241.19,  while  the  oper- 
ating expenses  and  fixed  charges  will  be  $24,826,801 .40,  leaving  a  deficit 
of  $771,560.21.  If  the  same  percentage  of  reduction  adopted  by  the 
Iowa  commissioners  in  their  last  schedule  be  applied  to  the  whole  busi- 
ness of  complainant  it  would  reduce  their  gross  freight  earnings  $4,360,- 
000.  Adding  this  to  the  actual  deficit,  there  would  be  $5,131,560.21 
of  income  less  than  the  operating  expenses  and  fixed  charges.  Now,  if 
this  were  an  average  year, — a  fair  standard  upon  which  to  base  our  judg- 
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ments, — obviously  the  proposed  reduction  by  even  the  last  schedule 
prepared  by  the  commissioners  could  not  be  sustained.  But  it  is  not  a 
fair  standard;  the  year  has  not  been  an  average  one.  The  testimony 
shows,  even  if  the  public  history  of  the  times  did  not  compel  the  court 
to  take  judicial  notice,  that  a  wide-spread  strike  on  the  part  of  the  en- 
gineers of  complainant's  road,  continuing  through  many  months,  has 
added  largely  to  the  expenses  of  operating,  and  struck  a  heavy  blow  at 
the  business  of  the  company.  Turning  back  to  the  year  1887,  it  ap- 
pears from  the  same  testimony  that  the  operating  expenses  and  fixed 
charges  were  $21,883,997.60,  and  that  the  gross  earnings  subjected  to  the 
commissioners'  last  schedule  would  have  amounted  to  $21,656,583.04, 
leaving  a  balance  of  net  earnings  of  $272,585.44,  which  would  make  a 
dividend  of  35-100  of  one  per  cent,  on  the  capital  stock.  Mr.  Ripley 
says  that  this  was  a  prosperous  year  for  the  complainant.  While  that 
may  be  true,  yet,  looking  back  on  the  reports  for  prior  years,  it  does  not 
appear  to  have  been  an  exceptionally  prosperous  year.  While  the  ton- 
nage of  freight  carried  exceeded  largely  that  in  prior  years,  yet  the  gross 
freight  earnings  were  less  than  that  of  three  of  the  prior  years.  Indeed, 
looking  back  through  the  reports  as  far  as  1870,  it  would  seem  that  the 
company  received  less  per  ton  for  carrying  freight  during  1887  than  in 
any  prior  year.  If  that  be  true,  and  the  reduction  made  by  the  last 
schedule  of  the  defendants  applied  generally  to  all  the  freight  business  of 
the  company  would  still  leave  a  balance,  although  a  small  one,  for  dis- 
tribution among  the  stockholders;  how,  within  the  rules  laid  down  in 
the  prior  opinion,  can  I  hold  that  the  rates  are  so  unreasonable  as  to  jus- 
ti^  judicial  interference?  The  testimony  furnished  by  the  officials  of 
other  roads  as  to  the  effect  of  the  Iowa  tariff  on  their  earnings  runs  in 
the  same  direction*  It  is  unnecessary  to  give  figures.  Again,  these  fig- 
tires  have  been  given  upon  the  basis  of  a  proportional  reduction  of  all  the 
freight  tariffs  of  the  complainant,  both  state  and  interstate.  Nowhere  is 
it  affirmed  by  the  witnesses  for  the  complainant  that,  if  the  rates  pre- 
scribed by  this  last  Iowa  tariff  were  applied  to  their  whole  business,  the 
results  above  disclosed  would  follow.  On  the  contrary,  it  is  evident 
from  the  testimony  that,  if  these  Iowa  rates  were  of  universal  applica- 
tion to  the  entire  business  of  the  company,  there  would  not  only  be  no 
deficit,  but  a  considerable  sum  for  distribution  as  dividends.  If  that 
be  true,  can  these  rates  be  declared  unreasonable?  This  opens  the  door 
to  a  serious  inquiry.  Prior  to  this  act  terminal  tariffs  were  in  existence 
in  Iowa,  as  they  still  are  in  other  states.  This  act  abolished  within  the 
limits  of  Io%a  terminal  tariffs,  and  substituted  therefor  uniform  mileage 
tariff.  Now,  when  in  some  states  through  which  the  company's  road 
runs — a  statute  law  imposing  no  restraints — the  laws  of  competition 
compel  terminal  tariffs  with  their  lower  rates,  can  such  submission  to 
the  laws  of  competition  and  business  in  one  state  be  pleaded  as  an  ex- 
cuse for  resisting  the  enforcement  of  low  mileage  tariff  in  this  state?  I 
think  the  answer  to  that  question  will  be  found  in  the  opinion  hereto- 
fore filed.  Railway  Co.  v.  Dey^  35  Fed.  Rep.  866.  Neither  necessity 
of  business,  real  or  seeming,  in  one  state,  nor  the  laws  of  that  state,  fur- 
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nish  any  excuse  for  reducing  the  local  tariff  beneath  that  which  is  com- 
pensatory. The  real  question  is  not  what  effect  upon  the  earnings  of 
complainant  a  similar  percentage  of  reduction  in  all  its  tariffs  would  oc- 
casion, but  what  would  be  the  effect  if  the  Iowa  schedule  was  applied  to 
all  its  business.  The  answer  to  this  question  seems,  from  the  testimony, 
to  be  that  the  rates  would  be  compensatory.  I  remark  again  that  the 
amount  of  purely  local  freight,  as  compared  with  the  other  business  of 
the  company,  is  very  small, — ^four  per  cent.,  I  believe, — so  that,  if  the 
entire  earnings  from  this  part  of  its  business  were  swept  away,  the  loss 
of  the  company  would  be  limited  in  amount.  Of  course  this  fact  does 
not  authorize  injustice,  or  sanction  rates  which  are  unreasonable;  but  it 
suggests  the  propriety,  in  view  of  the  considerations  heretofore  noticed, 
of  actual  experiment  as  the  most  satisfactory  test  of  the  reasonableness 
of  rates.  I  quote  in  this  respect  the  language  of  Mr.  Chief  Justice 
Woods  in  the  case  of  IWey  v.  Railroad  Co.,  5  Fed.  Rep.  662: 

"The  officers  of  the  railroad  company  declare  that  the  rates  fixed  by  the 
commission  will  so  reduce  its  income  that  it  will  not  suffice  to  pay  the  run- 
ning expenses  of  the  road  and  the  interest  on  its  bonded  debt,  leaving  noth- 
ing for  dividends  to  its  stockholders.  The  railroad  commissioners  assert  that 
their  schedule  was  framed  to  produce  eight  per  cent,  income  on  the  value  of 
the  road  after  paying  cost  of  maintenance  and  running  expenses.  Wliich 
view  is  the  correct  one  it  is  impossible  to  decide  from  the  evidence  submitted. 
There  is,  however,  a  conclusive  way, — and  it  seems  to  me  it  is  the  only  one, 
— by  which  this  controversy  can  be  settled,  and  that  is  by  experiment.  A  re- 
duction of  railroad  charges  is  not  always  followed  by  a  reduction  of  either 
gross  or  net  income.  It  can  soon  be  settled  which  is  right — the  railroad  com- 
pany's officers  or  the  railroad  commission — in  their  view  of  the  effect  of  the 
commission's  tariff  of  rates  by  allowing  the  tariff  to  go  into  operation." 

While  quoting  this  language  as  applicable  hereto,  I  do  not  mean  to 
indorse  it  as  of  universal  application,  but  only  under  the  circumstances 
of  the  present  case.  Where  the  effect  of  the  rates  is  doubtful,  with  a 
probability  that  they  will  prove  compensatory,  and  the  amount  of  busi- 
ness to  be  affected  thereby  is  comparatively  small,  I  think  the  courts 
may  well  wait  for  the  test  of  experience.  Influenced  by  these  consider- 
ations, I  am  led  to  refuse  the  preliminary  injunction,  and  to  set  aside  the 
restraining  order  heretofore  entered.  It  may  well  be  that  by  the  time 
this  case  comes  to  a  final  hearing  the  test  of  experience  will  have  solved 
some  of  these  matters,  and  it  may  be  clear — as  now  seems  probable — 
that  the  rates  imposed  by  this  last  schedule  are  compensatory  within  the 
rule  laid  down  in  the  prior  opinion,  in  which  case  no  injunction  ought 
to  issue,  or  clear  that  they  are  not  compensatory,  in  which  case,  beyond 
any  doubt  in  my  mind,  a  final  and  permanent  injunction  ought  to  be 
granted.  The  preliminary  injunction  will  be  refused,  and  the  restrain- 
ing order  will  be  set  aside.  The  same  order  will  be  made  in  the  similai 
case  of  the  Chicago^  M.  &  St.  P.  R.  Co.  v.  Same  D^aidoaUg. 
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Band  v.  United  States* 
(DistHet  CourU  D.  Maine.    April  27, 1889.) 

L  Ukitbd  States  Commissioners— Fees— DRAwmo  Complaints. 

Under  Rev.  St.  D.  8.  §  847,  allowing  commisBioners.  "for  Issuing  any  war- 
rant or  writ,  and  for  any  other  service,  the  same  compensation  as  is  allowed 
to  clerks  for  like  services, "  and  in  accordance  with  the  construction  thereof 
adopted  by  the  accounting  officers  of  the  treasury,  commissioners  are  entitled 
to  fees  for  drawing  complaints  in  criminal  cases. 

S,  Bame— Entering  Rbtxtbns. 

For  entering  returns  on  warrants  to  arrest  and  to  (jbmmit,  and  on  summons 
required  by  order  of  the  circuit  court,  commissioners  are  entitled  to  th^  same 
compensation  as  is  allowed  to  clerks  for  like  services. 

8,  Bame— Copies  of  Pbooess. 

Under  Rev.  St  U.  S.  g  1014,  the  commissioner  Is  compelled  to  return  cop- 
ies of  process  to  the  court;  and  the  accounting  officers  of  the  treasury  have 
no  right  to  make  an  arbitrary  rule  limiting  the  length  of  such  copies. 

4  Same— Docket  Fees. 

As  the  commissioner  is  required  by  the  order  of  the  circuit  court  to  keep 
a  docket  in  all  criminal  cases,  in  which  he  shall  make  entry  of  all  proceed- 
ings before  him,  commencing  with  the  complaint,  he  is  entitled  to  docket  fees 
in  cases  where  the  proceedings  before  himself  have  been  discontinued,  and 
the  prisoner  taken  before  another  and  nearer  magistrate. 

Petition  for  Allowance  of  Ckim  against  the  United  States  for  fees  as 
commissioner. 

E.  M.  Band,  pro  se. 
Qearge  E.  Bird^  U.  S.  Atty, 

Webb,  J«  This  is  a  petition,  under  the  act  of  March  8,  1887,  for 
commissioner's  fees,  which  have  heen  disallowed  by  the  accounting  offi- 
cers of  the  treasury  department.  That  the  services  have  been  performed 
and  accounts  for  the  same  presented  in  strict  compliance  with  the  re- 
quirements of  the  law,  or  that  the  items  specified  in  the  petition  have 
been  disallowed,  there  is  ito  denial.  The  case  is  presented  on  de- 
luurrer,  and  the  only  contest  is  as  to  the  right  of  the  petitioner  to  com- 
pensation as  demanded  by  him.  The  items  claimed  amount  to  $248.85, 
of  which  all  but  $45.85  depends  on  the  questions  considered  and  decided 
in  Rand  v.  U.  S,,  36  Fed.  Rep.  671,  further  discussion  of  which  is  now 
unnecessary.  This  $45.35,  in  regard  to  which  objections,  not  before 
made,  are  now  urged,  is  composed  of  items:  "For  complaints  in  excess 
of  two  folios,  $8.55;  for  all  complaints,  $15j  for  entering  returns  of  war- 
rants to  arrest,  $2,55;  for  entering  returns  of  summons,  $2.55;  for  enter- 
ing returns  of  warrants  to  commit,  $1.20;  for  copies  of  process  to  court, 
in  excess  of  length  arbitrarily  fixed  by  accounting  officers  as  sufficient, 
$4.50;  for  docket  fees  of  $1  in  cases  where  the  accused  person  on  arrest 
was  taken  before  another  commissioner,  $11.  In  respect  to  the  disal- 
lowance of  a  portion  of  the  commissioner's  charge  for  copies  of  process 
returned  to  court,  because  the  copies  exceeded  the  number  of  folios  the 
accounting  officer  deems  necessary,  it  needs  only  to  be  said,  that  by  sec- 
tion 1014  of  the  Revised  Statutes  the  commissioner  is  compelled  to  re- 
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turn  to  the  court  copies  of  the  process,  together  with  the  recognizances  of 
witnesses.  His  compensation  for  so  doing  depends  on  the  length  of  the 
copy, — ^a  copy,  not  an  abstract, — and  there  can  be  no  arbitrary  rule  de- 
termining that  length.  The  general  question  as  to  docket  fees  is  in  this 
case  modified  by  the  fact  that  fees  of  one  dollar,  as  for  proceedings  dis- 
continued or  dismissed  without  issue,  are  demanded  in  cases  where  the 
respondents  were  arrested  upon  warrants  issued  by  the  petitioner,  and, 
for  purposes  of  economy,  made  returnable  before  himself  or  any  other 
commissioner,  and  were  taken  for  further  proceedings  before  commis- 
sioners residing  nearer  to  the  place  of  arrest  and  the  home  of  the  witnesses* 
An  order  of  the  circuit  court  requires  every  commissioner  acting  in  crim- 
inal cases  to  keep  a  docket,  in  which  he  shall  make  entry  of  all  proceed- 
ings before  him,  commencing  with  the  complaint.  In  obedience  to  this 
order  the  petitioner  kept  his  docket,  until  by  the  taking  of  the  prisoner 
before  another  and  nearer  magistrate,  proceedings  before  himself  were 
discontinued.  This  service  he  should  be  paid  for,  if  entitled  to  docket 
fees  in  any  case,  and  that  such  fees  are  proper  charges  I  have  expressed 
my  opinion  in  Rand  v.  U.  S.,  supra,  and  do  not  now  see  any  reason  to 
recede  from  it. 

Entering  returns  on  warrants  to  arrest  and  to  commit  and  on  sum- 
mons seems  to  be  required  by  the  order  of  the  circuit  court.  For  such 
service  commissioners,  by  the  fee  bill,  are  entitled  to  the  same  compen- 
sation allowed  to  clerks  for  like  services,  which  corresponds  with  the  rate 
charged  in  this  case.  Until  the  presentation  of  accounts  for  services 
from  October  1,  1888,  to  December  31, 1888,  commissioners  have  been 
allowed  and  paid  without  objection  fees  for  drawing  complaints  at  the 
rate  of  15  cents  a  folio,  the  accounting  officers  only  recently  assuming  to 
determine  by  an  arbitrary  and  inflexible  rule  the  necessary  length,  and 
disallowing  all  in  excess  of  that  length  as  unnecessary  verbiage.  A  part 
of  the  items  demanded  by  this  very  petition  are  for  disallowances  on  ac- 
count of  such  "unnecessary  length."  It  is  now  contended  that  no  fees 
whatever  can  be  allowed  for  that  service. '  The  statute  regulating  the 
compensation  of  commissioners  does  not  pretend  to  specify  everything 
which  in  the  discharge  of  their  duty  these  officers  are  required  to  do,  and 
for  which  they  shall  be  paid.  "For  issuing  any  warrant  or  writ,  and 
for  any  other  service,  the  same  compensation  as  is  allowed  to  clerks  for 
like  services,"  is  the  provision  of  the  Revised  Statutes,  §  847.  Precisely 
what  is  the  scope  and  effect  of  the  phrase,  "any  other  service,  the  same 
compensation  as  is  allowed  to  clerks  for  like  services,"  is  a  question  of 
construction.  From  the  date  of  the  enactment  of  the  fee  bill  until  within 
a  few  months  of  the  filing  of  the  petition  in  this  case,  compensation  for 
drawing  complaints  has  been  allowed  by  the  treasury  ofiicers  to  the  com- 
missioners; accounts  containing  charges  for  that  service  have  been  ap- 
proved and  certified  by  the  courts.  The  department  of  justice  has  con- 
curred in  and  approved  these  allowances,  as  is  plain  from  the  fact  that 
in  its  registers,  compiled  by  authority  of  the  attorney  general,  who  ex- 
ercises general  supervisory  powers  over  the  accounts  of  officers  of  the 
courts  of  the  United  States,  (section  368,)  in  the  several  editions  of  1883, 
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1884,  and  1886,  under  the  heading,  "Regulations  Prescribed  by  the  Ac- 
counting Officers  of  the  Treasury  Department,"  is  given  this  "Form  for 

Commissioner's  Account  for  Fees,"  viz. :  "  The  United  States  vs. . 

Charge, .     Date  of  services.     Drawing  complaint,  three  folios, 

45  cents,"  etc.  By  this  uniform  custom  commissioners  have  been  in- 
duced to  do  the  work  of  drawing  complaints, — work  which  always  needs 
care,  and  is  often  attended  with  difficulty  calling  for  legal  knowledge  and 
skill.  The  fee  charged  and  hitherto  aUowed  barely  pays  for  the  manu- 
script work.  If  the  commissioners  contented  themselves  with  adminis- 
tering an  oath  to  persons  making  informal  and  insufficient  complaints 
they  would  in  many  cases,  if  not  in  most,  properly  decline  to  issue  war- 
rants for  the  arrest  of  persons,  no  violation  of  law  being  charged;  or  on 
a  hearing  they  would  be  compelled  to  dismiss  the  complaint.  It  is  fa- 
miliar experience  with  every  one  who  administers  the  criminal  law  that 
complainants  most  imperfectly  appreciate  the  elements  of  crime;  and  in 
making  accusations  of  violations  of  law  omit  material  and  introduce  im- 
material statements.  Before  issuing  his  warrant  and  causing  an  arrest 
to  be  made,  it  is  the  duty  of  the  commissioner  to  see  that  the  complaint 
sets  out  enough  to  justify  and  demand  such  proceeding.  If  he  is  told 
that  for  the  labor  and  trouble  of  supplying  fatal  insufficiency  in  the  com- 
plaint and  putting  it  in  proper  form  he  will  not  be  paid,  he  can  well  de- 
cline to  do  so,  and  say,  "When  sufficient  complaint  is  made  to  me,  I 
will  grant  a  warrant."  It  is  for  the  public  interest  that  this  course  be 
not  pursued.  If  the  commissioner  does  not  make  needed  inquiry,  and 
put  complaints  in  form  to  justify  a  warrant,  in  most  instances  no  one 
will.  To  do  this  work  commissioners  have  Been  encouraged  by  the  allow- 
ance by  the  treasury  officers  of  very  moderate  compensation;  by  the  ap- 
proval of  their  accounts  by  the  courts;  and  by  the  instructions  contained 
in  the  rules  adopted  by  the  accounting  officers  of  the  treasury  depart- 
ment, and  published  for  the  guidance  of  the  commissioners  by  the  de- 
partment of  justice.  The  services  charged  for  being  so  necessary;  the 
usage  to  pay  for  them  having  existed  continuously  from  the  time  of  the 
enactment  of  the  fee  biU  with  so  general  approval  of  the  officers  whose 
duty  it  is  to  execute  that  statute, — the  construction  of  the  law  which 
gives  compensation  to  commissioners  for  dewing  complaints  ought  not 
now  to  be  overruled.  Contemporanea  expodtio  est  optima  et  fortissima  in 
lege^ — optimus  legis  interpres  consuetuio.  Edwards  v.  Darby,  12  Wheat. 
206-210;  U.  S,  v.  Bank,  6  Pet.  29-39;  U.  S.  v.  Macdanid,  7  Pet. 
1-15;  Stuart  v.  Laird,  1  Cranch,  299;  Surgdt  v.  Lapice^  8  How.  71;  /m- 
surance  Cb.  v.  Hoge,  21  How.  35-66;  Peabody  v.  Stark,  16  Wall.  244; 
Smythe  v.  Mske,  23  Wall.  374-382;  U.  S.  v.  Moore,  95  U.  S.  760-763; 
U.  S.  V.  Pugh,  99  U.  S.  269;  Hve  Per  Cent.  Cases,  110  U.  S.  485,  4  Sup. 
Ct.  Rep.  210;  Hahn  v.  U.  S.,  107  U.  S.  402,  2  Sup.  Ct.  Rep.  494;  U. 
8.  V.  Graham,  110  U.  S.  219-221,  3  Sup.  Ct.  Rep.  582;  U.  S,  v.  HiU, 
25  Fed.  Rep.  379,  affirmed,  120  U.  S.  170,  7  Sup.  Ct  Rep.  610;  Brown 
V.  U.  S.,  113  U.  S.  570,  5  Sup.  Ct.  Rep.  648;  U.  S.  v.  PhiOmck,  120 
U.  S.  59,  7  Sup.  Ct.  Rep.  413;  l%e  Laura,  114  U.  S.  416,  5  Sup.  a. 
Rep.  881.     Judgment  for  petitioner  for  $248.85* 
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Baxter  v.  Heilner. 
(Diatriet  Court,  8.  D.  New  Fork,    May  7, 1880.) 

1.  SALTA0B— Implied  Rbqtjvst—Admtraltt  Rulb  19. 

Under  rule  19  of  the  supreme  court,  in  admiralty,  an  action  for  salvage  may 
be  maintained  against  the  person  npon  whose  request  and  for  whose  henefit 
the  service  is  performed.    The  request  may  be  implied  as  well  as  expressed. 

2.  Samb— Action  in  Pebsonam. 

Upon  a  dispute  between  the  owner  of  coal  sunk  and  an  insurance  company 
as  to  whether  he  was  insured  or  not,  the  agent  of  the  company,  in  the  pres- 
ance  of  the  owner  and  of  the  salvor,  requested  the  salvor  to  go  on  and  raise 
the  coal,  and  it  was  agreed  that  whoever  was  liable  would  pay;  the  owner 
also  saying:  ^I  suppose  I  will  have  to  pay  for  it  if  I  am  responsible."  The 
salvor  thereupon  raised  the  coal,  and  delivered  it  to  the  persons  directed  by 
the  owner.  Held,  that  the  owner  was  liable  in  personam^  and  that  it  was  im- 
material whether  the  alleged  insurers  were  lia\)le  to  indemnify  him  or  not. 

In  Admiralty. 

Wing,  Shoudy  <Ss  Putnam,  for  libelant* 

Jo8q>h  A.  Wdcky  for  respondent. 

Brown,  J.  The  canal-boat  Alanson  Post,  with  a  caigo  of  coal,  being 
sunk  at  the  foot  of  Jane  street,  North  river,  was  raised  by  the  libelant 
in  August,  1888.  The  respondent  was  the  owner  of  the  cargo,  which 
he  had  contracted  to  deliver  to  Addickes  &  Son.  The  boat  and  caigo 
were  raised,  and  the  cargo  delivered  to  them,  in  accordance  with  the  re- 
spondent's arrangement,  upon  a  certain  allowance  for  the  damages  aris- 
ing from  the  sinking  of  the  oai^o.  The  libel  is  filed  to  recover  $195.07, 
the  share  of  the  cargo  for  the  libelant's  services,  in  the  nature  of  salvage, 
in  raising  boat  and  cargo.  It  is  not  disputed  that  the  amount  is  rea- 
sonable, and  the  apportionment  just.  The  defense  is  that  the  defendant 
is  not  liable,  and  that  the  suit  should  be  against  the  insurers  of  the  cargo. 
Before  the  salvage  services  were  rendered,  a  dispute  arose  between  the 
respondent  and  his  alleged  insurers  whether  the  cargo  was  covered  by 
insurance,  and,  if  so,  by  what  company.  The  respondent  claimed  to  be 
insured  by  the*  China  Mutual  Company.  Its  agents  denied  responsibil- 
ity. The  insurers  of  the  hull  arranged  with  the  libelant  to  raise  the 
boat,  and  the  cargo  would  necessarily  be  raised  with  it.  Before  entering 
on  the  service  the  libelant  sought  the  respondent,  and  in  an  interview 
with  him  and  the  agent  of  the  China  Mutual  Company,  in  reference  to 
the  cargo,  it  was  agreed  that  Mr.  Baxter  should  proceed,  and  be  paid 
by  whoever  was  legally  bound  to  pay.  Mr.  Heilner  was  present  and 
agreed  to  this,  saying:  "I  suppose  I  will  have  to  pay  for  it  if  I  am  re- 
sponsible." Mr.  Heilner  had  already  arranged  for  the  delivery  of  the 
coal  to  Mr.  Addickes.  Mr.  Baxter  thereupon  proceeded  with  the  work. 
The  coal  was  delivered  to  Addickes  &  Son  accordingly,  and  the  respond- 
ent has  received  the  full  benefit  of  the  service.  Under  these  circum- 
stances, I  think  the  respondent  is  legally  liable  for  the  salvage  service. 
When  Mr.  Despard,  the  agent  of  the  China  Mutual  Company,  in  the  pres- 
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ence  of  Mr.  Heilner,  told  Mr.  Baxter  to  go  on,  and  whoever  was  liable 
would  pay,  and  Mr.  Heilner  not  only  did  not  dissent,  but  stated  that 
he  would  pay  if  legally  responsible,  his  request  that  the  cargo  should  be 
raised  by  Mr.  Baxter  was  plainly  implied.  Mr.  Despard's  direction  to 
Mr.  Baxter  to  go  on,  was  evidently  made  in  behalf  of  both,  and  was  ac- 
quiesced in  by  Mr.  Heilner.  By  necessary  implication  it  was  a  request 
by  Mr.  Heilner  as  well  as  by  Mr.  Despard.  Mr.  Baxter  so  understood 
it,  and  acted  upon  that  understanding.  As  Mr.  Heilner  also  received 
the  full  benefit  of  the  service,  he  is  legally  liable  to  pay  for  it.  The  law 
on  this  subject  is  determined  by  the  nineteenth  supreme  court  rule  in 
admiralty,  which  provides  that  suits  for  salvage  in  personam  may  be 
against  the  party  "at  whose  request  and  for  whose  benefit  the  salvage 
service  has  been  performed."  In  such  a  case,  the  mere  fact  that  the 
owner  is  fully  insured,  and  that  the  service  will  also  inure  ultimately  to 
the  benefit  of  the  insurers  also,  does  not  relieve  the  respondent  from  lia- 
bility. There  was  no  abandonment  of  the  cargo  to  the  insurers.  The 
respondent  retained  the  possession  and  disposition  of  it.  He  remained, 
therefore,  the  principal;  and  it  is  immaterial  whether  the  China  Mutual 
Company,  as  his  insurers,  are  bound  to  indemnify  him  or  not.  He  ar- 
ranged for  the  cargo  to  be  raised,  and  arranged  for  its  delivery  in  his  be- 
half by  the  libelant  after  it  should  be  raised.  It  cannot  be  supposed 
that  the  libelant  was  expected  to  wait  the  result  of  a  suit  between  the 
respondent  and  the  China  Mutual  Company  before  he  should  obtain 
payment  for  his  services,  or  know  to  whom  he  should  look  for  payment. 
There  is  no  equitable  reason  therefor;  nor,  in  the  end,  can  it  make  any 
difference  to  the  respondent.  If  he  was  insured,  the  respondent  is  as 
much  entitled)  in  his  suit  now  pending  against  the  insurers,  to  recover 
the  salvage  that  he  pays  to  Mr.  Baxter,  as  he  is  entitled  to  recover  his 
specific  damage  to  the  coal.  If  he  was  not  insured,  unquestionably  the 
respondent  would  be  liable.  In  either  point  of  view  the  respondent  is 
equitably  estopped  from  claiming  that  the  salvage  service,  as  respects 
the  cargo,  was  not  rendered  at  his  implied  request,  as  it  plainly  was  for 
his  benefit.     Decree  for  the  libelant,  with  costs. 


The  Newport. 

Hatch  et  oJ.  v.  The  Newport* 

(Oireuit  Court,  8.  D.  New  York.    April  9, 1889.) 

ADMIRALTr— PRAGTIGB. 

On  a  libel  for  damages  from  a  collision,  the  case  will  not  be  reopened  to  ex- 
amine a  witness  whose  statements  in  an  affidavit  used  on  the  motion  in  rela- 
tion to  the  character  of  the  blow  and  its  effect  on  libelant's  vessel  are  In  di- 
rect contradiction  of  statements  made  by  him  in  a  former  affidavit. 

In  Admiralty.     On  motion  to  reopen  case.     36  Fed.  Rep.  910. 
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George  A,  Blacky  for  libelants. 

Goodrich^  Deady  &  Goodrich^  for  claimant. 

Lagombe,  J.  This  is  a  motion  to  reopen  the  case  after  decision,  in 
order  to  examine  Leonard  S.  Holmes,  formerly  second  officer  of  the 
Newport.  It  is,  of  course,  contended  that  the  evidence  he  might  give 
would  tend  to  vary  the  complexion  of  the  cause,  or  to  produce  a  differ- 
ent result.  For  such  purpose  only  are  such  motions  entertained.  In 
order  to  show  what  testimony  the  proposed  witness  was  expected  to  give, 
an  affidavit  made  by  him  March  16,  1889,  is  submitted.  Several  affi- 
davits are  presented  in  reply,  but  most  of  the  averments  contained  in 
them  may  be  disregarded.  Upon  the  sworn  statement  of  Mr.  Deady, 
and  on  Holmes'  own  admission,  contained  in  the  affidavit  which  he 
made  upon  the  argument,  I  have  no  manner  of  doubt  that  the  latter  did 
on  April  26,  1884,  make  the  affidavit  presented  by  the  claimant.  Be- 
yond these  two  affidavits  of  the  proposed  witness  we  need  not  look. 

**Affidat>it  of  March  16,  1889.  ''Affidavit  of  April  26.  1884. 

"I    *    ♦    *    saw  the  two  vessels         "The  Kewport  slid  along  the  side 
coming  together.  ♦   ♦   ♦  The  steam-     of  the  schooner;  there  was  no  blow, 
er  [struck]  the    ♦    ♦    ♦    schooner     no  concussion    nor  jar.    The  star- 
right  forward  of  her   main    hatch,     board  bow  of  the  Newport  slid  along 
"^    *    *    I  heard  the  sound  of  break-     the  starboard  quarter  of  the  schooner* 
ing  wood.    *    «    *    I  saw  the  flash     heaving  her  stern  up  to  the  wind,  and 
of  a  Are,  and  the  smoke  coming  from     the  schooner  slid  along  by  the  Kew- 
the  funnel  of  the  schooner's  cabin     port,  and  the  schooner  was  seen  for 
stove,    *    *    *    which  I  judge  was     half  or  three-quarters  of  a  mile  after- 
knocked  over  by  the  shock  of  the  col-     wards.    She   did  not  appear  to  be 
lision.   .♦    ♦    ♦    I   could    see   and     seriously  injured.    Not  a  word  was 
hear   her   crew  shouting   out,   and     said  by  anybody  aboard  the  schooner* 
heard  some  one  say  "  What  in   hell     — no  hail ;  and  nothing  could  be  seen 
is   all    this?"    and   other  confused     by  wldch  the  vessers  name  oould  have 
sounds.    *    *    *    By  the  time  the     been  ascertained." 
steamer  got  a  length  and  a  half  away 
I  saw  the  schooner  suddenly  fall  over 
on  her  side,  towards  the  steamer,  flat 
in  the  water,  with  her  sails  showing 
white  against  the  blackness  of  the 
water,  and  then  suddenly  disappear; 
and,  as  she  went  down  in  a  moment* 
I  knew  she  was  a  deep-loaded  schoon- 
er." 

It  cannot  be  seriously  contended  that  evidence  such  as  this,  if  given 
by  the  proposed  witness,  would  have  any  tendency  to  vary  the  complex- 
ion of  the  cause,  or  to  change  the  result.  Whatever  further  testimony 
might  be  given  as  to  the  details  of  the  collision  by  a  witness  who  has 
already  sworn  to  diametrically  opposite  statements  as  to  facts  so  essential 
as  the  character  of  the  blow,  and  its  effect  upon  the  schooner,  would  be 
entitled  to  no  consideration.  The  motion  is  denied.  The  counter-mo- 
tion made  by  the  claimants  to  modify  the  order  extending  the  time  to 
prepare  and  serve  bill  of  exceptions  is  also  denied. 
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Chapman  v.  The  Engines  of  The  Gbeenfoint. 
{Buirict  CauTf,  8.  D.  New  Tork.    May  10, 1880.) 

1.  Salvage— Specific  Contract— Mabitimb  Lien. 

An  agreement  to  pay  a  salvor  a  specified  sum  if  he  succeeds  in  raising  the 
engines  of  a  sunken  steamer  within  a  certain  time,  and  a  larger  sum  if  it  re- 
quires a  longer  time,  does  not  deprive  the  salvor  of  his  right  to  a  maritime  lien. 

2.  Same— Domestic  Vessel. 

A  salvage  service  carries  with  it  a  maritime  lien  on  the  things  saved,  whether 
the  vessel  is  foreign  or  domestic;  the  rule  as  to  repairs  and  supples,  not  to  be 
extended  by  analogy. 

In  Admiralty. 

Wing^  Shoudy  &  PiUnarrtj  for  libelant. 

Qoodrichy  Deady  &  Goodrich^  for  claimants. 

Brown,  J.  The  steam-tug  Greenpoint  having  been  sunk,  the  libelant 
was  employed  to  raise  her  engines  under  a  stipulation  that  he  should  be 
paid  S150,  besides  towage,  if  he  succeeded  in  raising  the  engines  within 
two  days,  and  a  larger  sum  if  it  required  a  longer  time.  Having  suc- 
ceeded in  raising  the  engines,  and  not  being  paid,  he  libeled  them  for 
his  compensation,  as  for  salvage.  Other  libels  were  also  filed  against  the 
engines  for  seamen's  wages  on  board  the  tug,  and  also  for  supplies  of 
coal.  The  owner  did  not  defend;  and,  the  engines  being  sold  by  the 
marshal,  the  proceeds  paid  into  court  are  insufficient  to  discharge  the 
several  claims.  The  commissioner  has  allowed  $215  for  the  libelant's 
claim,  as  for  salvage,  according  to  the  agreement,  which  I  find  to  be 
reasonable.  The  supply  men,  under  leave  to  litigate  the  daim  of  Chap- 
man, contend  that  his  demand  is  no  lien  on  the  vessel,  because  the  tug 
was  a  domestic  vessel,  and  because  the  compensation  was  to  be  paid  at 
all  events,  and,  therefore,  not  a  salvage  contract,  nor  entitled  to  a  mari- 
time lien. 

1.  The  evidence  does  not  show  that  the  libelant  was  to  be  paid  a  speci- 
fied sum  at  all  events,  whether  he  succeeded  in  raising  the  engines  or  not. 
On  the  contrary,  though  the  bargain  was^  oral,  it  is  evident  that  he  would 
not  become  entitled  to  any  compensation  unless  he  succeeded  in  raising 
the  engines.  Nothing  short  of  a  distinct  agreement  to  pay  the  stipulated 
sum,  whether  the  service  be  successful  or  not,  will  change  the  character 
of  a  salvage  service  into  a  mere  ordinary  contract  of  employment,  or  de- 
prive it  of  its  maritime  lien.  The  Gamanche^  8  Wall.  448,  477;  Adams 
V.  Bark  Idand  OUy,  1  Clifi".  210.  In  the  case  of  The  Louisa  Jane^  2  Low. 
295,  Lowell,  J.,  upon  a  careful  review  of  the  authorities,  held  that  even 
an  absolute  contract  to  pay  would  not  change  the  nature  of  the  service, 
or  prevent  a  maritime  lien.  Agreements  between  the  parties  fixing  a  def- 
inite sum  to  be  paid  for  services  of  a  salvage  nature  are  treated  as  attempts 
merely  to  regulate  the  amount  of  compensation,  not  otherwise  afiecting 
the  nature  of  the  contract,  or  the  right  to  a  lien,  if  successful.  Such 
agreements  are  very  common,  and  are  upheld  by  courts  of  admiralty,  if 
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reasonable  in  amount;  if  oppressive  or  extortionate,  they  are  disregarded. 
The  Jenny  Und,  Newb.  Adm.  443;  The  A.  D.  PaUAin,  1  Blatchf.  414; 
The  Emuloiia,  1  Sum.  207;  The  Adirondack,  2  Fed.  Rep.  387. 

2.  A  salvage  service  carries  with  it  a  maritime  lien  on  the  things  saved, 
whether  the  vessel  is  foreign  or  domestic.  The  distinction  between  for- 
eign and  domestic  vessels,  as  respects  liens,  established  by  the  case  of  The 
General  iSmitft,  4  Wheat.  438,  had  reference  only  to  repairs  and  supplies. 
It  was  derived  from  the  exceptional  rule  of  the  English  law,  in  opposi- 
tion to  that  of  most,  if  not  all,  other  maritime  nations.  It  was  reaffirmed 
in  the  case  of  The  Lottawanna,  21  Wall.  658,  not  upon  any  general  prin- 
ciple, but  solely  on  the  doctrine  of  stare  decisis;  and  it  is  nowhere  inti- 
mated that  the  rule  as  to  repairs  and  supplies  is  to  be  extended  by  anal- 
ogy to  other  contracts.  It  has  no  application  to  towage,  to  pilotage,  to 
charter-parties,  to  freights,  or  to  damage  liens.  That  the  rule  as  to  re- 
pairs and  supplies,  which  early  obtained  a  foothold  in  our  maritime  law, 
was  not  suited  to  the  general  necessities  of  this  country,  is  sufficiently 
attested  by  the  fact  that  in  nearly  all  the  states  liens  upon  domestic  ves- 
sels have  been  provided  for  by  statute  to  supply  the  exceptional  defects 
of  our  maritime  law;  and  the  admiralty  courts  recognisse  and  enforce  those 
liens.  The  statutes  do  not  cover  salvage,  because  the  maritime  law  uni- 
versally and  from  time  immemorial  has  given  a  maritime  lien  for  such 
services;  and  there  was  therefore  no  need  of  any  statutory  provision.  The 
raising  of  sunken  cargo,  or  of  sunken  vessels,  their  machinery  and  ap- 
purtenances, is  one  of  the  most  common  forms  of  salvage  service.  The 
books  are  full  of  such  cases.  By  immemorial  usage  such  services  are 
rendered  upon  the  credit  of  the  property  saved,  as  well  as  of  the  employer 
also,  if  there  is  a  previous  contract.  In  the  case  of  The  Louiea  Jane,  «u- 
p'a,  Lowell,  J.,  observed  that  he  was  not  aware  of  a  case  in  which  it 
had  been  held,  or  even  argued,  that  such  a  contract  does  not  create  a 
maritime  lien.  The  majority  of  the  numerous  salvage  cases  in  this  dis- 
trict have  arisen  upon  domestic  vessels.  To  deny  the  lien  merely  because 
the  vessel  is  a  domestic  one  would  be,  not  only  a  reversal  of  the  imme- 
morial law,  but  a  denial  of  the  security  always  heretofore  attached  to 
services  deemed  to  rank  among  the  highest  in  merit  and  in  privilege. 
The  cases  cited  by  counsel  proceed,  I  think,  upon  the  ground  that  in  tie 
particular  circumstances  the  service  or  the  contract  was  not  properly  one 
of  salvage.  The  Venture,  26  Fed.  Rep.  285;  "Die  D.  S,  Newcamb^  12  Fed. 
Rep.  735;  ^Hie  Ekright^  Id.  157.  The  exceptions  are  overruled,  and  tiie 
claim  for  supplies  must  be  postponed  to  both  the  others. 
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Thoubon  €t  (d.  V.  East  Tennessee,  V.  A  O.  Ry.  Co.  et  oL 

(Oireuit  Court,  B.  D.  Tenneeaee,    April  27, 1889.) 

Rbxotal  of  Cattsbs— Local  Prbjxtdigb— OmzENsmp  of  Parties. 

The  complainants,  some  of  whom  were  citizens  of  Pennsylyania,  and  the 
remainder  aliens,  on  behalf  of  themselves  and  all  other  stockholders  of  the 
£.  T.,  Y.  &  G.  Ry.  Co.,  filed  their  bill  in  equity  in  a  state  court  against  the  E. 
T.,  Y.  &  G.  Ry.  Co.,  a  corporation  of  Tennessee,  the  R.  &  D.  R  Co.,  and 
the  R.  &  W.  P.  T.  R.  &  W  Co.,  both  corporations  of  Yirginia,  and  the  vari- 
ous directors  of  the  three  corporations,  citizens  of  New  York,  Yirginia,  and 
Tennessee,  to  enjoin  and  restrain  the  E.  T.,T.  &  G.  Ry.  Co.  from  ratifyiuff 
and  approving  a  pretended  lease  of  their  property  to  the  R.  &.  D.  R.  Co.,  and 
to  compel  the  latter  company  to  restore  to  the  possession  of  the  former  the 
property  which  had  already  been  turned  over  by  virtue  of  such  lease.  A  mo- 
tion for  an  injunction  was  made  in  the  state  court,  which,  after  argument, 
was  granted.  Thereupon,  and  after  the  service  of  the  injunction,  one  A.  G. 
8.,  a  citizen  of  the  state  of  Tennessee,  without  the  knowledge  or  consent 
of  the  solicitors  for  the  complainants,  obtained  an  ex  parte  order  making  him 
a  co-complainant  in  the  suit.  The  R.  &  D.  R  Co.,  having  filed  its  answer,  re- 
moved the  suit  to  the  United  States  circuit  court  on  the  ground  that  it  was  a 
suit  pending  in  a  state  court,  in  which  there  was  a  controversy  between  a 
citizen  of  the  state  of  Tennessee, «. «.,  A.  G.  S.,  and  the  petitioner,  a  citizen  of 
the  state  of  Yirginia;  that  the  amount  of  $3,000,  exclusive  of  costs,  was  in- 
volved in  said  suit;  and  that  by  reason  of  local  influence  or  prejudice  the  pe- 
titioner could  not  obtain  justice  in  either  the  court  in  which  the  suit  was 
brought  or  in  any  other  state  court  to  which,  under  the  laws  of  Tennessee,  it 
coula  be  removed.  The  original  complainants  moved  in  the  United  States 
circuit  court  for  an  order  remanding  the  cause.  Held,  (1)  that  the  cause  was 
improperly  removed  to  this  court,  and  that  it  cannot  take  jurisdiction  of  the 
same;  (2)  that  the  removal  of  a  cause  from  a  state  court  on  account  of  preju- 
dice or  local  influence,  under  the  act  of  1867,  as  re-enacted  in  subdivision  8, 
g  639,  Rev.  St.,  could  only  be  had,  as  settled  by  numerous  decisions  of  the  su- 
preme court,  when  all  the  parties  to  the  suit  on  one  side  are  citizens  of  differ- 
ent states  from  those  on  the  other;  (8)  that  the  language  of  the  act  of  1867, 
on  which  such  decisions  were  based,  having  been  copied  into  the  act  of  1887, 
the  same  construction  must  be  given  to  the  latter  act;  (4)  that,  while  the  orig- 
inal complainants  were  the  only  party  plaintiffs,  there  was  clearly  no  right 
of  removal  on  the  part  of  the  defendants  or  either  of  them;  (5)  that  the  join- 
der of  A.  G.  S.  as  co-complainant,  in  a  representative  suit  so  brought,  in  no 
way  changed  the  character,  object,  or  purpose  of  the  suit,  and  did  not  confer 
upon  the  defendant  the  R.  &  D.  R.  Co.  the  right  to  remove  the  suit  to  the 
federal  court     Whdan  v.  Railroad  Co..  85  Fedl  Rep.  849,  distinguished. 

In  Equity.     On  motion  to  remand. 

IngemiU  <St  Peyton,  Charles  M.  Da  Oosta,  and  Sanmd  Dickson^  for  the 
motion. 

Pope  BarroWy  opposed. 

Jackson,  J.  In  October,  1888,  the  complainants,  Nicholas  Thouron, 
William  J.  Barr,  and  Edmund  Allen,  being  then  and  now  citizens  of  the 
state  of  Pennsylvania,  in  connection  with  C.  Sligo  de  Pothonier  and 
Frederick  J.  Burt,  then  and  now  aliens  and  subjects  of  Great  Britain, 
on  bei^alf  of  themselves  and  all  other  stockholders  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  similarly  situated  who  might 
choose  to  come  in  and  share  in  the  benefit  and  expense  of  the  litigation, 
filed  their  bill  in  the  chancery  court  of  Knox  county,  Tenn.,  at  Knox- 
v.38F.no.9— 43 
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ville,  against  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
a  corporation  of  Tennessee,  the  Richmond  &  Danville  Railroad  Company, 
and  the  Richmond  &  West  Point  Terminal  Railway  &  Warehouse  Com- 
pany, both  corporations  of  the  state  of  Virginia,  and  against  the  directors 
of  the  three  said  corporations,  said  directors  being  then  and  now  citizens 
of  the  state  of  New  York,  Virginia,  and  Tennessee,  for  the  purpose  of 
enjoining  and  restraining  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company  from  ratifying  and  approving  a  certain  contemplated  lease 
of  its  road  and  property  to  the  Richmond  &  Danville  Railroad  Company, 
as  the  directory  of  said  companies  had  agreed  upon,  on  or  about  the  17th 
October,  1888,  on  the  ground  that  said  lease  was  vUra  vireSj  was  in  vio- 
lation of  law,  and  was  an  abuse  of  the  powers  of  said  directors,  etc.,  and 
seeking  to  compel  the  Richmond  &  Danville  Railroad  Company  to  re- 
store to  the  possession  of  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company  the  road  and  property  which  the  latter  had  already  turned 
over  to  the  former  under  and  in  pursuance  of  said  lease  agreement  made 
by  the  directory  alone  of  the  two  companies;  and  also  seeking  to  pre- 
vent the  West  Point  Terminal  Company  from  voting  the  shares  of  stock 
of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company  held  and 
owned  by  it  in  favor  of  said  lease  at  the  meeting  of  the  stockholders  of  I 

the  latter  company,  called  to  meet  in  December,  1888,  for  the  purpose  I 

of  ratifying  and  confirming  said  lease.     The  grounds  on  which  the  com-  | 

plainants,  as  stockholders  in  the  East  Tennessee,  Virginia  &  Georgia  I 

Railway  Company,  predicated  their  right  to  the  relief  sought,  need  not  , 

be  especially  noticed.  The  defendant  corporations  were  brought  r^u- 
larly  before  the  court  either  by  service  of  process  or  by  voluntary  appear- 
ance, and  thereafter,  on  motion  of  the  complainants,  the  chancellor 
granted  the  preliminary  injunction  prayed  for,  and  further  ordered  and 
directed  the  Richmond  &  Danville  Railroad  Company  to  restore  to  the 
East  Tennessee,  Virginia  &  Georgia  Railway  Company  the  possession 
and  control  of  the  latter's  road  and  property  which  had  been  turned  over 
to  it  as  lessee,  so  as  to  place  the  companies  in  statu  quo  pending  the  liti- 
gation. This  was  done  in  compliance  with  the  order  of  the  chancellor, 
and  the  cause  then  proceeded  in  the  state  chancery  court,  (the  several 
steps  taken  not  being  material  to  the  present  question,)  until  December 
1,  1888,  when  one  A.  G.  Sharp,  a  citizen  of  Tennessee,  and  the  alleged 
holder  and  owner  of  50  shares  of  the  common  stock  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  presented  his  petition  to  said 
chancery  court,  asking  to  be  made  a  party  co-complainant  in  said  suit, 
and  offering  to  bear  his  proportion  of  the  expenses  thereof,  to  the  end 
that  he  might  share  the  benefit  sought  or  secured  thereby.  By  an  or- 
der of  the  court  entered  on  the  same  day  and  date,  said  Sharp  was  made 
a  party  co-complainant  in  the  cause.  Thereafter  the  Richmond  &  Dan- 
ville Railroad  Company  filed  its  answer  to  the  bill,  said  answer,  by  agree- 
ment of  parties,  and  by  order  of  the  court,  being  filed  as  of  the  date  De- 
cember 29,  1888.  The  other  defendant  corporations  had  previously 
filed  their  answers.  The  cause  being  then  at  issue  as  between  the  com- 
plaiuantS)  including  said  Sharp  and  the  defendant  corporations  the  Rich- 
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mond  &  Danville  fiailroad  Company  on  the  25th  January,  1889,  before 
any  final  hearing  or  trial  had  been  had  in  the  state  court,  prasented  its 
petition,  supported  by  the  affidavit  of  its  proper  officer,  to  the  circuit 
court  of  the  United  States  for  the  district  of  East  Tennessee,  asking  to 
have  said  suit  removed  to  said  circuit  court  on  account  of  prejudice  and 
local  influence  which  would  prevent  petitioners  from  obtaining  justice 
in  said  chancery  court  of  Knox  county,  or  in  any  other  state  court  of 
Tennessee  to  which  petitioners  might,  under  the  laws  of  said  state,  have 
the  right,  because  of  such  prejudice  or  local  influence,  to  remove  said 
cause.  The  petition  set  out  that  the  petitioner  was  a  oorporation  organ- 
ized under  and  by  virtue  of  the  laws  of  the  state  of  Virginia,  and  was  a 
citizen  of  said  state;  that  said  A.  G.  Sharp  was,  at  the  commencement 
of  said  suit  in  the  state  chancery  court,  and  still  is,  a  citizen  of  the  state 
of  Tennessee;  that  in  said  chancery  suit  there  was  a  controversy  between 
the  petitioner  and  said  Sharp;  that  the  amount  involved  in  said  contro- 
versy exceeded  the  sum  of  $2,000,  exclusive  of  interest;  that  because  of 
prejudice  and  local  influence  petitioner  could  not  obtain  justice  in  said 
state  court,  etc. ;  and  prayitig  that  said  cause  might  be  removed  into  the 
said  circuit  court  of  said  district.  The  existence  of  the  prejudice  and 
local  influence  were  positively  averred  in  the  petition  and  as  positively 
sworn  to,  in  the  very  language  of  the  act  of  1887.  Upon  the  presenta- 
tion of  said  petition  thus  verified  the  circuit  court  allowed  the  same  to 
be  filed,  and  required  petitioner  to  enter  into  bond  for  costs  as  provided 
by  law,  and,  upon  its  so  doing,  passed  and  entered  the  following  order, 
under  date  of  January  28,  1889: 

"It  appearing  to  the  court  from  the  petition  filed  in  this  cause  and  the  affi- 
davit thereto  attached,  that  from  prejudice  or  local  iafiuence  petitioner,  the 
Bichmond  and  Danville  Eailroad  Company,  will  not  be  able  to  obtain  justice 
in  the  chancery  court  of  Knox  county,  Tenn.»  or  in  any  other  state  court  to 
which  petitioner  as  defendant  may  or  could  under  the  laws  of  the  state  of 
Tennessee  have  the  right,  on  account  of  such  prejudice  or  local  influence,  to 
remove  this  cause,  and  that  it  is  therefore  entitled  to  have  the  removal  which 
it  seeks,  it  is  accordingly  ordered  that  this  cause  be,  and  the  same  is  hereby, 
removed  from  the  said  chancery  court  of  Knox  county  to  this  court,  and  that 
notice  of  this  order  be  served  upon  said  chancery  court  of  Knox  county,  Tenn., 
and  that  said  court  and  the  clerk  thereof  be  and  is  requested  to  furnish  upon 
application  of  petitioner  and  the  payment  of  the  lawful  fees  therefor,  a  copy 
of  the  record  on  file  in  said  court  in  this  cause,  to  be  filed  in  this  court." 

This  order  was  courteously  recognized  and  acceded  to  by  the  presid- 
ing judge  of  the  state  court;  a  transcript  of  the  record  was  promptly 
furnished  petitioner,  and  by  it  filed  in  this  court.  Thereupon  the  com- 
plainants other  than  said  A.  G.  Sharp  filed  their  petition  and  motion  to 
remand  said  cause  to  the  state  court,  assigning  in  support  of  their  mo- 
tion various  grounds,  which  it  is  not  deemed  necessary  to  notice  and 
consider  separately  and  in  detail.  They  involve  and  present  the  gen- 
eral question  whether  the  cause,  as  disclosed  by  the  record  now  pro- 
duced, and  the  situation  of  the  parties  to  the  suit,  was  either  removable 
or  properly  removed  to  this  court.  On  behalf  of  the  Bichmond  &  Dan- 
ville Railroad  Company  it  is  claimed  that  the  removal  is  warranted  by 
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the  last  clause  of  the  second  section  of  the  act  of  March  3,  1887,  which 
provides  as  follows: 

"And  where  a  salt  is  now  pending,  or  may  be  hereafter  brought,  in  any 
state  court  in  which  there  is  a  controversy  between  a  citizen  of  the  state  in 
which  the  suit  is  brought  and  a  citizen  of  another  state,  any  defendant  being 
such  citizen  of  another  state  may  remove  such  suit  into  the  circuit  court  of 
the  United  States  for  the  proper  district,  at  any  time  before  the  trial  thereof, 
when  it  shall  be  made  to  appear  to  said  circuit  court  that  from  prejudice  or 
local  influence  he  will  not  be  able  to  obtain  justice  in  such  state  court,  or  in 
any  other  state  court  to  which  said  defendant  may,  under  the  laws  of  the 
state,  have  the  right,  on  account  of  such  prejudice  or  lo<»d  influence,  to  re- 
move said  cause." 

The  provisions  of  the  act  of  1887  were  construed  and  applied  by 
this  court  in  the  case  of  Whdan  v.  Railroad  Cb.,  35  Fed.  Rep.  863, 
which  is  cited  and  relied  on  as  fully  sustaining  the  present  removal. 
The  decisions  on  the  circuit  are  not  in  harmony  touching  the  mode  of 
procedure  to  effect  a  removal  under  said  act  because  of  prejudice  or  local 
influence,  or  the  necessity  of  giving  notice  of  the  application,  or  to  the 
right  of  the  side  opposing  the  removal  to  traverse  and  in  some  form  to 
try  the  question  whether  such  prejudice  or  local  influence  actually  ex- 
ists. The  cases,  however,  generally  concur  in  the  proposition  that  any 
defendant,  being  a  non-resident  of  the  state  in  which  the  suit  is  brought, 
who  can  make  it  appear  to  the  circuit  court  that  he  cannot  obtain  jus- 
tice in  the  state  court,  etc.,  because  of  prejudice  or  local  influence,  is 
entitled  to  have  the  suit  removed,  provided  the  requisite  citizenship  ex- 
ists on  the  part  of  the  plaintiff  or  complainant  in  the  cause.  After  a  re- 
, examination  of  the  opinion  in  Whdan  v.  RaHroad  Go.,  as  requested  by 
counsel  for  complainant,  we  are  not  inclined  to  overrule*  or  modify  the 
ruling  therein  until  the  question  presented  has  been  definitely  settled  by 
the  supreme  court  of  the  United  States.  But  is  the  Whelan  decision 
conclusive  of  the  present  case?  In  some  respects  the  cases  are  simi- 
lar, but  in  others  they  are  materially  different  and  clearly  distinguisha- 
ble. In  the  Whdan  Case  a  citizen  of  Ohio  was  the  sole  plaintiff  in  a  suit 
brought  in  the  state  court  of  Ohio  against  three  corporations.  Two  of 
said  corporations  were  citizens  of  Ohio,  while  the  third  defendant  corpo- 
ration, which  sought  and  obtained  the  removal  to  the  circuit  court  of 
the  United  States,  was  a  citizen  of  the  state  of  Pennsylvania.  The  ap- 
plication was  based  on  prejudice  or  local  influence  under  the  above- 
quoted  clause  of  section  2  of  the  act  of  1887.  The  situation  of  the  par- 
ties, plaintiff  and  defendants,  in  respect  to  the  diverse  citizenship  re- 
quired by  the  act  was  substantially  the  same  as  existed  in  the  S^'og- 
MachiiM  Cob.  Casey  18  Wall.  553,  and  the  authority  of  that  case  would  have 
been  conclusive  against  the  right  of  the  defendant  the  New  York,  Lake 
Erie  &  Western  Railroad  Company  to  remove  the  suit,  but  for  the  change 
which  the  act  of  1887  made  in  the  law  as  it  previously  stood,  in  provid- 
ing that  "any  defendant''  being  a  citizen  of  a  state  other  than  that  in 
which  the  suit  was  brought  might  have  the  causes  removed  to  the  cir- 
cuit court  upon  making  it  appear  to  said  court  that  because  of  prejudice 
or  local  influence  he  could  not  obtain  justice  in  the  state  court.     The 
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opinion  of  the  court  in  the  Whdan  Case  should,  perhaps,  be  read  in  the 
light  of,  and  confined  to,  the  situation  and  status  of  the  parties  then  be- 
fore the  court.  That  opinion  was  certainly  not  intended  to  lay  down 
the  broad  proposition  that  "any  defendant"  who  could  make  the  neces- 
sary showing  as  to  prejudice  or  local  influence  would  be  entitled  to  re- 
move the  suit  from  the  state  court  to  this  court,  if  any  or  a  single  party 
on  the  plaintiff  side  of  the  case  happened  to  be  a  citizen  of  the  state  in 
which  such  suit  was  brought  and  pending.  In  the  Wh^lan  Case  the  req- 
uisite citizenship  on  the  plaintiff  side  of  the  suit  existed  both  under  the 
act  of  1867,  (subdivision  8,  §  689,  Rev.  St.,)  and  under  the  last  clause 
of  the  second  section  of  the  act  of  1887.  The  court  therefore  had  no  oc- 
casion to  go  into  or  to  consider  the  question  here  presented,  as  to  how 
far  or  to  what  extent  the  right  of  "any  defendant"  to  have  a  removal  is 
affected  by  the  presence  of  joint  plaintiffs  or  complainants,  some,  but 
not  all,  of  whom  are  citizens  of  the  state  in  which  the  suit  is.  brought. 
It  may  be  true,  as  urged  by  counsel  for  defendant  in  opposition  to  the 
motion  to  remand,  that  the  presence  of  a  single  resident  plaintiff  or  com- 
plainant, though  joined  with  other  non-citizens  of  the  state  in  which  the 
suit  is  brought,  injects  into  the  case  the  poison  of  prejudice  or  local  in- 
fluence against  which  the  non-resident  was  intended  to  be  guarded  or 
protected  as  effectually  as  though  such  resident  was  the  sole  party  plain- 
tiff; but,  as  tbe  right  of  removed  depends  upon  the  legislation  of  congress 
giving  the  authority  therefor,  the  point  to  be  determined  is  not  whether 
cases  thus  situated  come  within  the  mischief  to  be  guarded  against,  *nor 
whether  the  judicial  power  of  the  United  States  is  sufficient  to  reach  such 
cases.  This  may  all  be  conceded,  and  the  question  still  remains  whether 
under  or  by  existing  legislation  on  the  subject  of  removals  on  account 
of  prejudice  or  local  influence  any  provision  has  been  made  which  em- 
braces or  applies  to  suits  in  which  there  are  several  joint  plaintiffs  or 
co-complainants,  only  a  portion  of  whom  are  citizens  of  the  state  in  which 
the  action  is  brought.  In  considering  this  question  the  court  must  ob- 
serve and  apply  the  well-settled  rule  for  the  construction  of  statutes  that 
clauses  of  the  later  or  present  act  should  be  given  the  established  mean- 
ing of  the  earlier  act  from  which  they  are  copied.  In  so  far,  therefore, 
as  the  act  of  March  3,  1887,  copies  old  clauses  or  provisions  of  the  act 
of  1867,  (subdivision  3,  §  639,  Rev.  St.,)  it  must  be  regarded  as  a  legis- 
lative re-enactment  of  the  meaning  which  the  supreme  court  had  previ- 
ously given  to  these  clauses.  The  last  clause  of  the  second  section  of  the 
act  of  March  8,  1887,  (above  quoted,)  which,  as  we  think,  operated  as 
a  repeal  of  subdivision  3,  §  689,  Rev.  St.,  embodying  the  act  of  March 
2,  1867,  introduces  well-defined  changes  in  the  old  law,  such  as  taking 
from  the  non-resident  plaintiff  the  right  to  remove,  the  character  of  the 
affidavit  required,  the  court  to  which  the  application  for  removal  is  to 
be  made,  confining  the  right  of  removal  upon  "any  defendant"  being  a 
citizen  of  another  state  who  can  make  the  requisite  showing  as  to  preju- 
dice or  local  influence,  and  allowing  the  removal  to  take  place,  perhaps, 
without  reference  to  the  amount  involved  in  the  suit.  But,  in  respect  to 
the  character  of  the  suit  and  the  parties  thereto,  the  language  of  the  two 
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acts  is  the  Bame.  The  act  of  1867  provided  "that  where  a  suit  is  now 
pending  or  may  hereafter  be  brought  in  any  state  court  in  which  there 
is  a  controversy  between  a  citizen  of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,"  etc.,  the  citizen  of  such  other  state, 
whether  plaintiff  or  defendant,  making  the  required  affidavit,  and  within 
the  time  prescribed,  was  allowed  to  remove  the  suit.  Now,  the  first 
portion  of  the  last  clause  of  section  2  of  the  act  of  1887  employ's  the 
same  descriptive  terms  as  to  the  suit  and  parties,  as  follows:  "And  where 
a  suit  is  now  pending  or  may  be  hereafter  brought  in  any  state  court  in 
which  there  is  a  controversy  between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state,*'  any  defendant  being  a 
citizen  or  another  state  may  effect  the  removal  in  the  mode  and  manner 
described.  The  suit  described  in  both  acts  as  to  the  parties  is  "between 
a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen  of  another 
state.'*     ,  •    . 

In  construing  the  act  of  1867  the  supreme  court  of  the  United  States 
has  uniformly  held  that  if  on  each  side  of  such  suit  there  be  more  than 
one  person,  then  all  the  persons  on  one  side  must  be  citizens  of  the  state 
in  which  the  suit  is  brought,  and  all  the  parties  on  the  other  side  citi- 
zens of  some  other  state,  and  the  latter,  having  the  right  of  removal,  were 
required  to  unite  in  the  petition  therefor.  See  Sewing-Machine  Cos.  CasCj 
18  Wall.  553;  Vatmevar  v.  Bryant,  21  Wall.  41;  Soddy  v.  Grorc,  101  U. 
S.  610, 611;  Myers  v.  Buoann,  107  U.  S.  546,  2  Sup.  Ct.  Rep.  685;  SodeLy 
V.  Price,  110  U.  S.  61,  3  Sup.  Ct.  Rep.  440;  Je/cr«wi  v.  Driver,  117  U.  S. 
272, 6  Sup.  Ct.  Rep.  729;  Irm  Go.  v.  AMum,  118  U. S.  54, 6  Sup.  Ct. Rep. 
929;  Hancock  v.  Hdbrook,  119  U.  S.  586,  7  Sup.  Ct.  Rep.  341.  Under 
the  rules  laid  down  in  these  cases,  that  the  removal  of  a  cause  from  a 
state  court  on  the  ground  of  prejudice  or  local  influence  could,  under  the 
act  of  1867,  be  had  only  when  all  the  parties  to  the  suit  on  one  side  are 
citizens  of  different  states  from  those  on  the  other,  it  is  perfectiy  dear 
that  the  citizenship  of  the  co-complainant  in  the  present  case  would,  un- 
der the  former  law,  have  defeated  the  right  of  removal,  even  if  the  Rich- 
mond &  Danville  Railroad  Company  had  been  the  sole  defendant.  Un- 
der the  act  of  1887,  adopting  the  same  language  found  in  the  act  of 
1867,  so  far  as  the  citizenship  of  parties  on  the  plaintiff  side  of  the  suit 
is  concerned,  it  is  difficult  to  escape  the  conclusion  that  the  same  rule 
would  apply,  and  that  where  the  citizenship  on  the  plaintiff  side  of  the 
suit  is  such  as  would  prevent  the  removal  under  the  act  of  1867,  it  would 
be  equally  effective  to  defeat  the  right  under  the  act  of  1887.  In  the 
present  case  tlie  original  complainants  who  commenced  the  suit  in  the 
state  court  were  citizens  of  Pennsylvania,  and  aliens.  While  they  were 
the  only  complainants  there  was  clearly  no  right  of  removal  on  the  part 
of  defendants,  or  either  of  them.  The  controversy  involved  did  not  re- 
late to  or  concern  either  the  validity  or  amount  of  complainant's  several 
holdings  of  stock  in  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company,  but,  on  behalf  of  themselves  and  all  other  stockholders  simi- 
larly situated  who  might  choose  to  join  with  them  in  sharing  the  ex- 
penses and  benefits  of  the  litigation,  they  began  suit  to  set  aside  a  lease 


Digitized  by 


Google 


THOURON  V,  EAST  TENNESSEE,  V.  A  G.  RY.  00.  679 

agreed  upon  between  the  directors  of  two  of  the  defendant  corporations, 
and  i4  prevent  the  lessor,  a  Tennessee  corporation,  by  vote  of  its  stock- 
holders, from  ratifying  and  adopting  said  lease.  Such  being  the  object 
and  purpose  of  the  suit,  the  lessor  and  lessee  were  both  necessary  and 
indispensable  parties.  There  was  no  separable  controversy  between 
them  and  each  of  the  several  complainants;  nor  was  the  present  removal 
sought  or  obtained  on  the  ground  of  any  separable  controversy  between 
the  Richmond  &  Danville  Railroad  Company  and  all  or  either  of  the 
complainants.  The  suit,  as  originally  instituted,  was  representative  in 
its  character,  and  entitled  all  parties  similarly  situated  to  intervene 
therein,  and  share  its  benefits  upon  such  terms  as  to  costs  as  the  court 
might  see  proper  to  impose.  But  persons  so  intervening  and  becoming 
co-complainants  in  no  way  change  the  character,  object,  or  purpose  of 
the  suit.  They  merely,  and  at  most,  make  themselves  joint  actors  from 
that  time  forward  with  the  complainants  who  originally  commenced  the 
proceedings.  It  is  doubtful  whether,  in  representative  suits  of  this  char- 
acter, such  subsequent  interveners  have  any  right  or  authority,  before 
decree  establishing  their  rights,  to  control  the  proceedings  in  any  way. 
In  Daniell's  Chancery  Practice,  (4th  Eng.  Ed.,)  232,  it  is  said  that  "in 
suits  of  this  nature  the  plaintiff,  as  he  acts  on  his  own  motion,  and  at 
his  own  expense,  retains  (as  in  other  cases)  the  absolute  dominion  of  the 
suit  until  decree,  and  may  dismiss  the  suit  at  his  pleasure."  In  Tremain 
V.  IiimraTice  C5>.,  11  Hun,  286,  the  supreme  court  of  New  York  seems 
to  have  applied  this  rule  even  after  other  parties  similarly  situated  had 
been  admitted  into  the  cause  as  co-plaintiffs.  But  we  think  the  true 
principle  is  that  the  original  parties  in  such  representative  suits  retain 
absolute  dominion  and  control  until  decree,  or  until  others  taking  the 
benefit  of  the  proceedings  are  made  actual  parties  to  the  cause;  that  up- 
on and  after  the  coming  in  of  new  parties,  they  properly  have  a  joint 
voice  and  management  with  the  original  plaintiffs  in  the  further  progress 
of  the  cause.  The  coming  in  of  new  or  additional  parties  into  repr^ 
sentative  suits  is  ancillary  to  the  jurisdiction  acquired  between  the  orig- 
inal parties,  and,  as  said  by  the  supreme  court  in  Stewart  v.  Dunham, 
115  U,  S.  64,  5  Sup.  Ct.  Rep.  1163: 

*'It  would  be  merely  matter  of  form  whether  the  new  parties  should  come 
in  as  co-complainants,  or  before  a  master,  under  a  decree  ordering  a  reference 
to  prove  the  claims  of  all  persons  entitled  to  the  benefit  of  the  decree.  If  the 
latter  course  had  been  adopted,  no  question  of  jurisdiction  could  have  arisen. 
The  adoption  of  the  alternative  is,  in  substance,  the  same  thing." 

That  was  a  creditors'  bill  commenced  in  the  state  court,  then  renioved 
to  the  circuit  court,  where  certain  other  creditors,  who  could  not  have 
gone  into  the  federal  court  because  of  their  citizenship,  were  admitted  as 
co-complainants.  The  removal  authorized  on  account  of  prejudice  or 
local  influence  has  never  been  considered  or  held  as  extending  or  appli- 
cable to  cases  like  the  present,  where  the  right  and  authority  of  the  state 
court  to  proceed  did  not  at  all  depend  upon  whether  the  intervening  cit- 
izen of  the  state  was  or  was  not  a  party  to  the  cause.  Although  he  may 
have  been  a  dissenting  or  minority  stockholder,  opposed  to  the  lease 
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sought  to  be  annulled,  Sharp,  neither  before  nor  after  beoommg  a  party 
complainant  in  the  suit,  was  a  necessary  party  thereto,  nor  could  he, 
after  having  made  himself  a  co-complainant  therein,  have  dismissed  or 
discontinued  the  suit  against  the  wishes  of  the  other  complainants  who 
instituted  the  same.  If,  as  we  think,  under  the  local  prejudice  clause 
of  the  act  of  1887  ther^  can  be  no  removal  unless  all  the  necessary  par- 
ties on  the  side  of  the  plaintiff  are  citizens  of  the  state  in  which  the  suit 
is  brought,  it  follows  that  the  act  of  Sharp  in  becoming  a  co-complain- 
ant in  this  case  did  not  confer  upon  the  defendant  the  Richmond  &  Dan- 
ville Railroad  Company  the  right  to  remove  the  suit  to  this  court. 

Other  grounds  of  objection  to  the  removal  are  presented  and  urged  on 
behalf  of  complainants,  but  in  the  opinion  of  the  court  they  are  not  well 
taken,  and  need  not  be  specially  noticed  and  considered.  No  action  is 
taken  on  the  plea  to  the  jurisdiction  on  the  ground  of  Sharp's  collusive 
joinder  in  order  to  eflTect  the  removal.  The  conclusion  of  the  court  is 
that  this  suit  was  improperly  removed  to  this  court,  which  cannot  take 
jurisdiction  of  the  same,  and  that  the  motion  to  remand  it  is  well  taken, 
and  should  be  sustained.  It  is  accordingly  ordered  and  adjudged  that 
this  suit  be  and  the  same  is  hereby  remanded  to  the  chancery  court  of 
Knox  county,  Tenn.,  at  the  cost  of  the  Richmond  &  Danville  Railroad 
Company. 

The  foregoing  opinion  and  conclusion  also  disposes  of  the  removal 
made  and  had  at  the  instance  of  the  Richmond  &  West  Point  Terminal 
Railway  &  Warehouse  Company,  and  a  similar  decree  to  the  above  is 
directed  in  that  case. 


HuBBON  et  al.  v.  Bishop. 

(dnmU  Court,  K  D.  Java,  SI.  D,    May  27, 188«.) 

OouBTS— Fedebaii  Jubisdiction— Suits  by  Assignees— Plbadikci. 

In  an  action  in  a  circuit  court,  brought  under  the  provisions  of  act  Cong. 
1875,  authorizing  an  assignee  of  a  chose  in  action  to  sue,  the  complaint  must 
show  that  the  assignor  possessed  the  requisite  citizenship  to  have  maintained 
the  action  in  that  court. 

At  Law.     On  demurrer  to  amended  petition. 

Lewia  &  Pfwad  and  Henderson,  Hurd^  Daniels  &  Kiesd^  for  plaintiff. 

Qilger  Jc  Harrison,  for  defendant. 

Shiras,  J.  This  cause  was  heretofore  submitted  to  the  court  upon  a 
demurrer  to  the  original  petition,  and  in  passing  on  the  question  thus 
presented  it  was  held  that  the  four-years  limitation  found  in  the  section 
of  the  statute  of  Wisconsin  under  which  the  guardian's  bond  was  exe- 
cuted must  be  held,  in  favor  of  the  sureties,  to  be  part  of  the  conditions 
of  the  bond,  and  that  the  surety  might  avail  himself  of  this  defense  in 
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any  forum  in  which  suit  on  the  bond  was  brought.  See  32  Fed.  Rep. 
619,  and  36  Fed.  Rep.  820.  The  section  of  the  Wisconsin  statute  pro- 
viding the  limitation  in  question  further  provides  that  if  the  party  suing 
has  been  under  a  disability  to  sue  by  reason  of  minority  or  the  like,  the 
four-year  period  of  limitation  does  not  begin  to  run  until  the  removal  of 
such  disability.  In  the  original  petition  filed  in  the  cause  it  was  averred 
that  Mary  Elizabeth  Hudson,  one  of  the  wards  named  in  the  bond, 
had  in  writing  assigned  her  interest  to  John  Hudson,  and  the  suit  was 
brought  by  James  Hudson  and  John  Hudson  in  his  own  right  and  as 
assignee  of  the  rights  of  Mary  Elizabeth.  After  the  ruling  on  the  de- 
murrer to  the  original  petition,  the  action  as  to  James  Hudson  was  dis- 
missed, and  was  continued  on  behalf  of  John  fEudson,  as  assignee  of  Mary 
Elizabeth,  an  amendment  to  the  petition  being  filed,  in  which  it  is 
averred  that  at  the  time  of  the  discharge  of  the  guardian  said  Mary  Eliza- 
beth was  a  minor,  which  disability  continued  until  within  four  years  be- 
fore the  bringing  of  this  action.  To  the  petition  as  thus  amended  d^ 
fendant  again  demurs,  and  counsel  have  argued  at  length  the  question 
whether  under  the  provisions  of  the  statute  of  Wisconsin  the  sureties 
upon  a  guardian's  general  bond  can  be  held  liable  for  the  proceeds  of 
realty  sold  by  the  guardian  under  the  order  of  the  probate  court  of  Wis- 
consin. Before  this  question  can  be  determined  it  is  necessary  to  con- 
sider the  question  of  jurisdiction.  As  I  now  understand  the  condition 
of  the  record,  the  sole  plaintiff  is  John  Hudson,  and  he  sues  to  recover 
the  amount  claimed  to  be  due  Mary  Elizabeth  Hudson.  It  does  not  ap- 
pear upon  the  record  of  what  state  she  was  a  citizen  when  the  action  was 
brought,  and  therefore  it  does  not  appear  that  this  court  could  have 
taken  jurisdiction  of  the  action  had  it  been  brought  in  her  name.  Un- 
der the  provisions  of  the  act  of  1876 ,  in  force  when  this  action  was  brought, 
an  assignee  of  a  chose  in  action  founded  on  contract  cannot  maintain  an 
action  in  the  federal  court  unless  his  assignor  could  so  maintain  it.  Car" 
bin  V.  Black  Hawk  Co.,  106  U.  S.  669;  Skoecrafi  v.  Bloxham,  124  U.  S.  730, 
8  Sup.  Ct.  Rep.  686.  The  record  fails  to  show  jurisdiction  and  the  court 
must  therefore  refuse  to  further  proceed,  unless  by  amendment  it  can  be 
shown  that  when  the  action  was  brought  Mary  Elizabeth  Hudson  was  a 
citizen  of  a  state  other  than  Iowa.  If  the  facts  justify  it,  leave  is  granted  to 
plaintiff  to  amend  in  this  particular.  For  the  consideration  of  counsel, 
in  the  event  that  the  cause  is  shown  to  be  within  the  jurisdiction  of  the 
court,  I  wish  to  suggest  that  the  questions  discussed  in  the  briefs  of  coun- 
sel touching  the  liability  of  the  surety  on  the  guardian's  general  bond  for 
the  proceeds  realized  from  the  sale  of  realty  cannot  be  fairly  presented  upon 
the  record  as  it  now  stands,  for  the  reason  that  the  facts  are  not  fully  made 
known.  If  counsel  are  seeking  to  save  expense  of  taking  testimony  by 
thus  endeavoring  to  present  the  question  by  demurrer,  then  the  facts  as 
they  exist  should  be  averred  in  the  petition  more  fully.  As  the  record 
now  stands  the  court  cannot  say  whether  any  portion  of  the  money  com- 
ing into  the  hands  of  the  guardian  was  derived  from  a  sale  of  realty, 
nor,  if  it  was,  under  what  circumstances.  If  a  sale  of  realty  was  in  fact 
ordered  by  the  court,  and  a  special  bond  given  thereon,  it  should  be 
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made  to  appear,  as  well  as  any  action  or  orders  made  by  the  probate 
court  touching  the  proceeds  thereof.  If  this  is  not  done  in  the  plead- 
ings in  some  form  it  will  have  to  be  presented  by  the  evidence. 


Potts  v.  Hahn  et  ci. 

IDutHct  Court,  D.  New  Jer%ty.    May  11, 1889.) 

Fbaudttlent  Conybyakcbs. 

Conveyances  made  without  consideration,  in  contemplation  of  bankruptcy, 
and  with  the  intent,  participated  in  by  the  grantees,  to  defraud  creditors,  will 
be  set  aside. 

In  Equity.     Bill  to  set  aside  conveyances.     On  final  hearing. 
For  opinion  on  demurrer  to  bill,  see  32  Fed.  fiep.  660. 
&•  A,  Seixcts,  for  complainant*. 
Samud  Kalischy  for  defendants. 

Wales,  J.  This  is  a  bill  to  set  aside  a  certain  mortgage,  and  a  con« 
veyance  of  real  estate,  made  by  the  defendant  John  Hahn,  and  also  a 
chattel  mortgage  made  by  the  same  defendant,  on  the  ground  that  the 
said  conveyance  and  mortgages  were  made  without  any  valid  con- 
sideration, in  contemplation  of  bankruptcy,  and  in  fraud  of  creditors; 
and  that  his  co-defendants  acted  in  concert  with  the  said  John  Hahn  in 
a  deliberate  scheme  to  hinder,  delay,  and  defraud  his  creditors,  knowing 
at  the  time  that  he  was  in  failing  circumstances,  and  that  proceedings  in 
bankruptcy  had  been,  or  soon  would  be,  taken  against  him.  The  testi- 
mony fuUy  establishes  the  truth  of  the  material  averments  contained  in 
the  bill.  The  proof  of  fraud  on  the  part  of  John  Hahn,  and  of  conscious 
connivance  and  active  co-operation  therein  on  the  part  of  the  co-defend- 
ants, is  complete  and  overwhelming,  and  the  conclusion  admits  of  no  dia* 
pute.    Let  a  decree  be  entered  for  the  complainant. 


Simmons  v.  Taylor  et  aJU 

(Circuit  Court,  8.  D.  Iowa,  C.  D,    May  15, 1889.) 

1.  Railroad  Companies  —  Bonds  and  Mortgages  —  Redemption  by  Second 
Mortgagees. 

To  a  bill  to  foreclose  the  first  mortgage  on  the  property  of  a  railroad  com- 
pany the  mortgagee  of  the  income  mortgage,  the  second  mortgage  on  the 
property,  was  made  a  party,  but  the  decree  failed  to  foreclose  the  lien  of  the 
income  mortgage.  On  a  cross-bill  to  foreclose  the  second  mortgage  and  to  re- 
deem, the  court  held  that  the  purchaser  at  the  foreclosure  sale  under  the  cir- 
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cnmstances  succeeded  to  the  redemption  rights  of  the  original  owner.  Eeld, 
that  it  was  entitled  to  present  and  be  heard  upon  all  objections  that  could 
fairly  be  made  to  the  validity  of  the  bonds  sought  to  be  recovered  upon  under 
the  provisions  of  the  income  mortgage. 

8.  Same. 

As  the  Income  mortgage  bondholders  are  seeking  the  aid  of  equity  after  the 
lapse  of  manv  years,  and  after  interests  have  been  acquired  in  reliance  on 
the  absolute  title  of  the  purchaser,  they  must  come  into  court  with  clean  hands, 
and  as  their  right  to  redeem  is  based  upon  the  lien  of  the  income  mortgage 
which  was  not  foreclosed,  they  are  only  protected  to  the  amount  of  the  bonds 
which  were  claims  enforceable  at  the  time  of  the  foreclosure  decree,  and 
therefore  the  validity  of  the  bonds  sought  to  be  proved  up  is  open  to  investi- 
gation. 

8.  Same— Validity  op  Bonds. 

The  question  of  the  validity  of  the  bonds  is  to  be  determined  b^y  the  well- 
established  rule  that,  '*if  fraud  or  illegality  in  the  inception  of  negotiable  paper 
is  shown,  an  indorsee,  before  he  can  recover,  must  prove  that  he  is  a  holder 
for  valua  The  mere  possession  of  the  paper,  under  such  circumstances,  is 
not  enough," 

4  Same— Bona  Fide  Holders. 

After  the  decree  and  sale  under  the  first  mortgage,  a  question  arose  as  to 
whether  the  decree  foreclosed  the  income  mortgage.  An  examination  of  the 
record  was  had.  and  the  conclusion  reached  that  it  did  not.  The  income  mort- 
gage bonds  were  then  sought  out  by  certain  parties,  who  purchased  them  at 
from  8  to  20  per  cent,  of  the  amount  apparently  due.  The  bonds  had  attached 
unpaid  coupons  nearly  equal  to  their  face  value,  and  a>  cross-bill  was  then 
pending  seeking  a  decree  for  the  principal  and  interest  on  them.  These  pur- 
chases were  made  solely  for  speculative  purposes,  and  for  the  purpose  of  en- 
forcing them  through  the  lien  of  the  income  mortgage.  BM,  that  the  pur- 
chasers were  not  bona  fide  holders,  and  could  only  enforce  the  bonds  which 
were  enforceable  by  the  parties  from  whom  they  were  purchased. 

5.  Same— Usury. 

The  holder  of  a  bond  alleged  title  to  it  as  collateral  to  a  debt  Justly  due  it 
Held  that,  as  it  was  invoking  the  aid  of  equity  to  enforce  such  right,  the  de- 
fense of  usury  was  open  to  the  purchaser  company,  and  its  right  to  demand 
proof  of  a  valid  debt  on  the  part  of  the  holder  was  not  affected  by  the  fact 
that  the  debt  had  been  reduced  to  judgment,  as  it  was  neither  a  party  nor 
privy  thereto. 

6b  Same— Release  and  Dtbcharob. 

The  income  mortgage  covered  the  main  line  of  the  mortgagor  company, 
and  also  its  separate  division.  After  the  decree  foreclosing  the  first  mort- 
gage, the  holders  of  certain  of  the  income  bonds  brought  an  action  to  enforce 
redemption  against  the  P.  division.  A  settlement  was  had  in  which  com- 
plainants expressly  reserved  their  rights  against  the  mortgagor  company  and 
Its  members,  but  released  all  claims  and  demands  against  the  purchaser  com- 
pany or  against  any  of  its  railway  or  other  property  by  reason  of  said  in- 
come bonds,  and  the  action  was  dismissed.  Mela,  that  the  release  barred  the 
right  of  those  parties  to  enforce  a  redemption  of  any  property  passing  to  the 
purchaser  under  the  foreclosure  sale. 

7.  Same— Redemption— Decree. 

The  utmost  right  that  the  income  bondholders  are  entitled  to  upon  the  fail- 
ure of  the  purchaser  company  to  pay  the  amount  found  due  them  is  the 
right  to  redeem  from  the  sale  already  had,  and  on  failure  to  redeem  within 
the  time  limited  in  the  decree  their  right  will  be  forever  barred. 

Shiras,  J.,  dissenting. 

In  Equity.     On  exception  to  master's  report. 

For  opinion  on  the  cross-bill  for  redemption,  see  23  Fed.  Rep.  849» 

Hubbard  &  Clark  and  Abbott  Bros. ,  for  complainant. 

Tho8.  F.  Wiikrow  and  Thoa.  S.  Wright,  for  defendants. 

Before  Breweb,  Love,  and  Shirab,  JJ. 
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Per  Curiam.  Upon  the  rendition  of  the  interlocutory  decree  in  this 
cause  the  same  was  sent  to  the  master  for  the  purpose  of  ascertaining 
what  number  of  the  bonds  described  in  the  mortgage  known  as  the 
"  Income  and  Equipment  Mortgage"  were  held  by  parties  entitled  to  pn)ve 
up  the  same  as  valid  claims  under  said  mortgage,  and  also  of  ascertain- 
ing and  stating  the  amount  necessary  to  be  paid  in  order  to  redeem  the 
property  from  the  lien  of  the  first  deeds  of  trust  thereon,  represented  by 
Frederick  Taylor,  trustee.  The  master  has  returned  an  exhaustive  report 
upon  these  matters,  and  counsel  for  the  parties  in  interest  having  re- 
spectively excepted  to  portions  of  the  report  of  the  master,  the  case  is 
before  the  court  upon  these  exceptions. 

Upon  the  issue  of  the  amount  of  bonds  entitled  to  be  proved  up  as 
valid  in  the  hands  of  the  present  holders  several  questions  arise,  and  will 
be  considered  in  their  order.  Fourteen  hundred  of  the  bonds  are  pre- 
sented by  Lawrence  Turnure,  who  claims  to  be  the  owner  thereof  by 
purchase  from  the  Lackawanna  Iron  &  Coal  Company.  The  master  finds 
that  these  bonds  were  never  issued  on  behalf  of  or  for  the  benefit  of  the 
Burlington,  Cedar  Eapids  &  Minnesota  Railway  Company;  that  when 
they  passed  into  the  hands  of  the  Lackawanna  Company  they  had  not 
been  signed  by  the  trustee,  and  that  the  subsequent  indorsement  thereof 
did  not  impart  validity  thereto.  The  evidence  fails  to  show  that  the 
present  boldeif  is  an  innocent  purchaser  for  value,  and  there  is  no  ground, 
therefore,  for  holding  these  bonds  to  be  valid  or  enforceable. 

The  master  further  reports  that  there  was  a  series  of  these  bonds,  428 
in  number,  delivered  to  Henry  Clews  &  Co.  under  such  circumstances 
that,  as  between  Clews  &  Co.  and  the  railway  company,  they  are  not  en- 
forceable, being  without  consideration.  Of  these  bonds  81  are  now  pre- 
sented for  allowance  by  Henry  Clews,  and  the  master  finds  that  they  are 
entitled  to  recognition  on  the  ground  that  the  Burlington,  Cedar  Rapids 
&  Northern  Railway  Company  is  not  in  a  position  to  question  the  valid- 
ity of  these  bonds;  and  this  upon  the  theory  that  the  present  company  is 
but  a  purchaser  at  the  foreclosure  sale,  and  is  not  interested  in  the  ques- 
tion of  the  amount  due  upon  the  income  mortgage,  which  stands  as  a 
second  mortgage  upon  the  property.  In  support  of  this  view  the  case  of 
OrcJiam  v.  Railroad  &.,  102  U.  S.  148,  is  cited.  In  that  cause  Graham,- 
having  a  judgment  against  the  La  Crosse  &  Milwaukee  Railway  Com- 
pany, sought  to  set  aside  a  conveyance  made  of  certain  realty  by  the  cor- 
poration to  some  of  its  officers,  on  the  ground  that  the  transfer  was  for 
an  inadequate  sum,  and  made  in  fraud  of  the  rights  of  stockholders  and 
creditors  of  the  company.  The  evidence  showed  that  Graham  was  not 
a  creditor  of  the  company  when  the  transfer  was  made,  nor  had  he  any 
title  to  or  interest  in  the  realty  itself.  The  court  held  that  he  was  not 
in  a  position  to  assail  the  transfer.  He  had  no  title  in  the  realty.  He 
was  not  a  creditor  when  the  transfer  was  made,  and  could  not,  therefore, 
claim  that  it  had  been  made  to  defraud  him.  It  appeared  that  the  offi- 
cers of  the  company  to  whom  the  property  had  been  conveyed  had  paid 
its  then  fair  value.  The  company  had  acquiesced  in  the  conveyance,  and 
was  not  then  questioning  it.     Under  these  circumstances  the  court  held 
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that  Graham,  as  a  subsequent  creditor,  could  not  attack  the  previous 
conveyance.  The  difference  between  that  case  and  the  one  at  bar  is 
marked.  The  present  railway  company  derives  its  title  from  the  sale  had 
upon  the  foreclosure  of  the  first  mortgage.  It  not  only  has  a  title  in  the 
property  in  question,  but  the  source  thereof  was  in  existence  when  the 
transaction  with  Clews  &  Co.  took  place.  Moreover,  thiis  court  has  al- 
ready held  that,  under  the  peculiar  facts  of  this  case,  4;fae  present  company 
must  be  held  to  have  succeeded  to  the  redemption  right  of  the  original 
mortgagor,  and  is  entitled  to  perfect  its  title  to  the  property  by  paying  off 
the  amount  due  upon  the  income  and  equipment  mortgage.  It  has  a  direct 
interest  in  the  question  of  the  amount  due  upon  the  latter  mortgage;  and, 
having  such  interest,  it  is  entitled  to  present  and  be  heard  upon  all  ob- 
jections that  can  be  &irly  made  to  the  validity  of  the  bonds  sought  to  be 
recovered  upon,  under  the  provisions  of  the  income  mortgage. 

But,  aside  from  these  considerations,  there  is  another  and  sufficient 
ground  upon  which  the  court  may  hear  and  determine  the  question  of 
the  validity  or  invalidity  of  the  bonds  sought  to  be  recovered  upon  in  this 
proceeding.  The  holders  thereof  are  invoking  the  aid  of  a  court  of  eq- 
uity to  grant  them  relief.  On  the  ground  that  the  holders  of  the  bonds  are 
bona  fide  creditors  of  the  Burlington,  Cedar  Rapids  &  Minnesota  Railroad 
Company,  and  that  there  is  justly  due  them  certain  sums  evidenced  by 
the  bonds  held  by  them,  the  court  is  asked  to  grant  a  decree  compelling 
the  present  company  tq  come  to  an  accounting,  and  either  to  pay  what 
is  due  upon  the  second  mortgage,  or  to  submit  to  a  redemption  of  the 
property;  the  effect  of  which  will  be  a  tearing  up  of  the  present  system, 
and  a  separation  of  the  main  line  and  the  branches  thereof,  to  the  man- 
ifest detriment  of  many  parties  whose  interests  were  created  in  the  be- 
lief that  the  ownership  of  the  present  company  was  absolute.  To  suc- 
cessfully invoke  the  aid  of  the  court  after  the  lapse  of  so  many  years,  and 
when  so  many  other  interests  have  become  attached  to  the  property,  the 
parties  seeking  the  equitable  aid  of  the  court  must  have  substantial  merit 
in  their  cause,  and  must  come  before  the  court  with  clean  hands.  The 
complainants  in  the  present  cross-bill  are  asserting  the  right  to  redeem 
the  property  notwithstanding  the  si^le  had  under  the  foreclosure  of  the 
prior  mortgages,  on  the  ground  that  the  income  mortgage  was,  when  such 
sale  took  place,  a  second  lien  on  the  property,  and  that  the  decree  did 
not  cut  off  the  lien  then  existing,  and  the  consequent  right  of  redemp- 
tion. If,  as  has  been  already  held  in  the  interlocutory  decree,  the  right 
of  redemption  still  exists,  it  is  the  right  that  was  in  existence  when  the 
decree  foreclosing  the  prior  moi*tgages  was  entered.  Whatever  bonds 
were  then  valid  claims  under  the  income  and  equipment  mortgage  had 
reserved  to  them  the  right  of  redemption;  that  is  to  say,  being  tl^en 
claims  enforceable  under  the  income  mortgage,  the  lien  of  that  mortgage 
protected  them.  That  mortgage,  however,  was  a  lien  only  to  the  amount 
of  the  bonds  then  valid  and  enforceable  thereunder;  and,  when  the  pres- 
ent company  took  the  title  of  the  property  under  the  foreclosure  sale,  it 
was  subject  to  a  right  of  redemption  in  favor  only  of  such  bonds  as  were 
then,  through  the  income  mortgage,  liens  upon  the  property.     For  these 


Digitized  by 


Google 


686  FEDERAL  REPORTER,  Vol.  S8. 

reasons  it  must  be  held  that  the  question  of  the  validity  of  the  bonds 
sought  to  be  proved  up  as  existing  liens  under  the  income  mortgage  is 
open  to  investigation  in  this  proceeding.  In  determining  the  fact  of  the 
validity  of  the  several  bonds  sought  to  be  proved  up,  the  well-established 
rule  is  applicable  that,  "if  fraud  or  illegality  in  the  inception  of  nego- 
tiable paper  is  fehown,  an  indorsee,  before  he  can  recover,  must  prove 
that  he  is  an  holder  /or  value.  The  mere  possession  of  the  paper,  under 
such  circumstances,  is  not  enough."  Sm'Uh  v.  Sac  Cb.,  11  Wall.  139; 
Stewart  v.  Latmng^  104  U.  S.  505.  A  large  portion  of  the  bonds  now 
presented  were  purchased  by  the  present  holders  in  the  years  1881,  1884, 
1885,  and  1886. 

It  seems  that  the  question  had  arisen  whether  the  decree  of  October 
30,  1875,  and  the  sale  had  thereon,  had  cut  off  the  lien  of  the  income 
mortgage,  and  barred  the  right  of  redemption  thereunder.  An  exami- 
nation of  the  record  was  had,  and  the  conclusion  was  reached  that  the  de- 
cree did  not  foreclose  the  income  mortgage,  but  reserved  for  future  adju- 
dication the  question  of  the  rights  and  priorities  of  the  holders  of  the 
securities  covered  \>y  such  mortgage.  Acting  upon  this  conclusion,  in- 
quiry was  made  for  the  purpose  of  finding  the  whereabouts  6f  such  bonds, 
and  purchasing  the  same  at  as  loyr  rates  as  possible.  Quite  a  number 
were  bought  from  the  then  holders  at  figures  ranging  from  3  to  20  per 
cent,  of  the  amount  apparently  due  thereon.  There  can  be  no  question 
made,  under  the  evidence,  of  the  fact  that  these^  purchases  were  made 
with  the  sole  view  to  enforcing  the  rights  supposed  to  be  conferred  by 
the  income  and  equipment  mortgage,  and  the  lien  created  thereby.  The 
Burlington,  Cedar  Eapids  '&  Minnesota  Railroad  Company  was  then 
wholly  insolvent,  and  had,  to  the  knowledge  of  these  parties,  been  out 
of  the  possession  of  the  railroad  for  years.  Nothing  could  be  realized 
from  that  company.  The  only  possibility  of  enforcing  payment  of 
the  bonds  was  through  the  supposed  lien  of  the  income  mortgage  and 
the  resulting  equity  of  redemption.  The  parties  purchasing  these  bonds 
bought  the  same,  as  they  had  a  right  to  do,  as  a  matter  of  specular 
tion,  and  for  the  purpose  of  enforcing  the  rights  created  by  the  income 
mortgage.  Under  such  circumstances,  they  are  chargeable  with  knowl- 
edge of  the  provisions  of  the  mortgage  which  they  now  rel^^  upon  as  the 
foundation  of  their  rights.  They  also  knew  whj\t  was  disclosed  upon  the 
record  of  the  foreclosure  proceedings.  By  the  terms  of  the  mortgage  it 
was  provided  that  if  the  interest  remained  in  default  for  six  months  after 
the  demand  of  payment,  the  principal  of  the  debt  became  due  and  de- 
mandable,  and  the  cross-bill  then  upon  the  record,  and  filed  by  the  trus- 
tee representing  the  bondholders,  averred  that  the  principal  of  the  bonds 
had  been  declared  due  by  reason  of  the  failure  to  pay  the  interest  accord- 
ing to  the  terms  of  the  mortgage.  The  bonds,  when  purchased,  had  at- 
tached thereto  unpaid  coupons  in  amounts  nearly  equal  to  the  face  of 
the  bond,  and  the  price  paid  therefor  was  very  small.  As  between  the 
mortgagor  and  the  trustee,  long  before  these  purchases  were  made,  the 
bonds,  principal  and  interest,  had  been  declared  due,  and  there  was  then 
pending  a  cross-bill,  brought  by  the  trustee,  seeking  a  decree  for  the 
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principal  sum  as  well  as  the  interest  due  upon  the  bonds.  When  the 
parties,  having  knowledge  of  such  facts,  for  purposes  of  speculation 
sought  out  these  bonds,  and  bought  them  at  nominal  rates,  they  cannot 
successfully  assert  that  they  are  holders  of  commercial  paper,  bought  be- 
fore maturity,  for  value,  and  entitled  to  the  protection  accorded  to  Ixma 
fide  holders  of  negotiable  securities.  The  facts  bring  the  case  within  the 
rule  laid  down  by  the  supreme  court  in  Pai'sons  v.  JacksoUy  99  U.  S.  434, 
and  it  must  be  held  that  the  purchases  made  under  the  circumstances 
indicated  did  not  constitute  the  parties  bona  fide  purchasers  for  value.  If 
any  of  the  bonds  bought  by  these  parties  were  then  valid  and  enforce- 
able in  the  hands  of  the  parties  from  whom  the  same  were  purchased, 
they  are  enforceable  by  the  present  holders  for  the  full  amount  due 
thereon,  regardless  of  the  sum  paid  therefor.  If,  however,  the  bonds, 
or  an}'  of  them,  so  purchased  were  invalid  and  void  in  the  hands  of  the 
then  holders,  validity  was  not  imparted  to  them  by  the  purchases  made 
thereof  under  the  facts  shown  upon  the  record. 

The  master  finds  that  the  1,400  bonds  claimed  to  be  owned  by  Law- 
rence Turnure,  the  428  bonds  issued  to  Henry  Clews  &  Co.,  and  the  100 
issued  to  the  Muscatine  Western  Construction  Company,  were  illegal 
and  void  when  issued;  the  facts  regarding  each  issue  being  fully  set  forth 
in  his  report.  There  has  been  nothing  adduced  in  the  argument  on  the 
exceptions  justifying  us  in  setting  aside  these  findings.  Unless,  there- 
fore, it  appear  that  these  bonds,  or  some  of  them,  have  passed  into  the 
hands  of  bona  fide  holders  under  circumstances  defeating  the  right  to  plead 
such  invalidity,  it  follows  that  no  recovery  can  be  had  thereon.  As  al- 
ready stated,  the  master  finds  that  the  bonds  presented  by  I^wrence 
Turnure  were  void.  It  not  appearing  that  he  is  a  bona  fide  holder  thereof, 
nor  that  he  bought  from  one  occupying  that  position,  the  bonds  must 
be  held  invalid  in  his  hands.  The  evidence  justifies  the  holding  that 
Henry  Clews,  Walker,  Ely,  Martelle,  and  William  Green,  administrator 
of  George  Green's  estate,  are  not  bona  fide  holders  of  the  bonds  presented 
by  them,  and  are  not  entitled  to  relief  in  this  action.  The  master  also 
reports  that,  touching  the  bonds  held  by  W.  B.  Tucker,  S.  L.  Dows,  W. 
G.  and  L.  W.  McAllister,  administrators,  and  O.  S.  Dawson,  no  evidence 
was  adduced  showing  that  these  parties  had  paid  value  for  the  bonds 
held  by  them.  This  being  so,  no  recovery  can  be  had  thereon.  Touch- 
ing the  50  bonds  owned  by  Newell  D.  Clark  of  Ohio,  and  the  50  bonds 
owned  by  the  First  National  Bank  of  Garretsville,  Ohio,  the  master  finds 
that  the  bonds  were  purchased  by  these  parties  from  Clews  &  Co.  in  good 
faith,  and  that  they  passed  to  the  purchasers  unaffected  by  any  defense 
existing  against  them  in  the  hands  of  Clews  &  Co.  In  this  finding  we 
concur. 

It  further  appears  that  in  1878  these  parties  joined  as  complainants 
in  a  proceeding  brought  by  one  M.  C.  McArthur  to  enforce  the  right  of 
redemption  of  the  Pacific  Division.  This  proceeding  was  originally 
brought  in  the  state  court,  but  was  removed  to  the  United  States  court. 
The  complainants  therein  set  up  that  they  were  the  owners  of  certain  of 
the  bonds  covered  by  the  so-called  "Income  and  Equipment  Mortgage," 
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and  as  such  asiked  to  be  allowed  to  redeem  the  Pacific  Division  from  the 
sale  made  thereof.  A  settlement  of  this  proceeding  was  subsequently 
had,  whereby,  in  consideration  of  $14,000,  the  complainants  dismissed 
the  redemption  proceedings,  waiving  such  right  to  redeem  as  they  might 
have,  but  expressly  reserving  the  right  of  action  against  the  Burlington, 
Cedar  Rapids  &  Minnesota  Railway  Company  or  its  members.  In  the 
receipt  given  upon  the  payment  of  this  sum  it  is  stated  to  be  in  full  sat- 
isfaction of  the  claim  in  suit,  and  also  of  all  claims  and  demands  against 
the  Burlington,  Cedar  Rapids  &  Northern  Railway  Company,  or  against 
any  of  its  railway  or  other  property,  by  reason  of  the  execution  and  de- 
livery of  said  income  and  equipment  bonds.  We  are  satisfied  that  this 
settlement  released  to  the  Burlington,  Cedar  Rapids  &  Northern  Railway 
Company  any  and  all  right  or  equity  which  the  parties  might  have  had 
to  enforce  a  redemption  of  the  property  passing  to  that  company  under 
the  foreclosure  sale  previously  had.  It  is  urged  that  it  was  only  sought 
in  the  petition  filed  to  redeem  the  Pacific  Division,  but  the  right  thus 
asserted  was  based  upon  the  income  and  equipment  mortgage,  which  was 
a  lien  on  all  the  lines.  What  was  in  fact  asserted  was  the  right  of  re- 
demption arising  under  that  mortgage,  and,  although  the  petitioners  may 
have  chosen  to  ask  only  a  redemption  of  part  of  the  property,  it  was  open 
to  them  to  ask  a  redemption  of  the  entire  property.  With  the  record  in 
this  shape,  a  settlement  was  had,  and  in  consideration  of  the  payment 
of  $14,000  the  parties  released  all  claim  against  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company,  reserving  only  the  right  to  pro- 
ceed against  the  Burlington,  Cedar  Rapids  &  Minnesota  Company,  or 
its  members,  and  this,  we  think,  is  the  only  remedy  left  to  them. 

The  Union  Bank  of  Cedar  Rapids  holds  sixty-six  of  the  bonds,  invalid 
in  their  inception,  as  collateral  security  to  a  judgment  obtained  against 
the  Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company  in  name 
of  S.  M«  Nickerson,  and  also  holds  one  bond  as  collateral  security  on 
debt  due  from  C.  B.  Rowley,  and  four  bonds  as  owner  by  purchase  from 
one  W.  H.  dark.  As  to  the  judgment  held  by  the  bank,  it  is  found  by 
the  master  that  it  is  based  upon  notes  executed  from  time  to  time  to  the 
bank  by  the  Burlington,  Cedar  Rapids  &  Minnesota  Railroad  Company, 
which  were  usurious,  and  that  the  payments  already  made  would  far 
more  than  extinguish  the  indebtedness  for  the  sums  actually  loaned,  with 
6  per  cent,  interest  thereon.  The  master,  however,  holds  that  the  right 
to  plead  usury  is  personal  to  the  original  debtor,  and  that,  as  the  rail- 
road company  did  not  interpose  the  defense  when  sued  upon  the  notes, 
it  is  not  now  open  to  the  present  defendant  to  assert  that  the  debt  due 
the  bank  has  been  paid.  There  is  no  question  that,  under  the  decisions 
of  the  supreme  court  of  Iowa,  the  general  rule  is  well  settled  that  the 
right  to  plead  usury  as  a  defense  to  a  suit  upon  a  contract  is  confined  to 
the  party  to  the  contract,  or  one  in  privity  with  him.  Thus,  in  HotKngs- 
worth  V.  Stinckard^  10  Iowa,  385,  it  was  held  that  where  A.  had 'en- 
tered into  a  usurious  contract  for  the  loan  of  money  with  B.,  and  had 
executed  his  note  therefor,  secured  by  a  mortgage  on  realty,  and  had  then 
sold  the  realty,  subject  to  the  mortgage,  to  C. ,  the  latter  could  notset  up  the 
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plea  as  a  defense  to  the  mortgage,  and  this  principle  is  adhered  to  in  a  num- 
ber of  cases  since  decided  in  that  court.  In  the  case  at  bar,  however,  the 
question  presented  is  not  of  this  character.  The  Union  Bank  is  asserting 
its  right  to  obtain  a  decree  in  its  favor  upon  the  66  bonds  held  by  it  on  the 
ground  that  it  holds  them  as  collateral  to  a  debt  justly  due  it.  It  seeks  to 
impart  validity  to  these  bonds  by  showing  that  it  holds  them  as  collateral 
to  a  debt  due  it  from  the  Burlington,  Cedar  Bapids  &  Minnesota  Rail- 
road Company.  On  this  issue  the  present  company  has  the  right  to  de- 
mand proof  of  the  existence  of  a  valid  daim  on  part  of  the  bank,  and  it 
is  not  debarred  from  investigating  the  facts  by  the  existence  of  the  judg- 
ment, as  it  was  not  a  party  nor  privy  thereto.  The  Union  Bank  is  in- 
voking the  aid  of  the  court  of  equity  on  the  ground  that  there  is  a  debt 
justly  due  it,  to  which  it  holds  the  bonds  as  collateral;  and  when  it  seeks 
relief  on  this  ground  it  cannot  refuse  a  hearing  to  the  present  defendant 
on  the  question  whether  there  is  a  just  debt  now  due  it.  The  evidence 
shows  that  its  claim  is  based  upon  loans  made  to  the  Burlington,  Cedar 
Bapids  &  Minnesota  Railroad  Company  of  certain  sums  of  money,  upon 
which  it  has  received  payment  of  amounts  sufficient  to  discharge  the 
debt,  with  interest  at  the  legal  rate.  To  sustain  its  claim  to  a  balance 
due  it  avers  that  it  contracted  with  the  railroad  company  to  receive  inr 
terest  at  rates  running  as  high  as  18  per  cent.  Under  the  facts  devel- 
oped in  the  record  re^urding  these  transactions,  we  hold  that  the  evidence 
fails  to  sustain  the  chim  of  the  bank  that  there  is  a  debt  due  it  for  the 
payment  of  which  it  has  the  right  to  enforce  the  collection  of  the  bonds 
presented  in  its  behalf.  The  five  bonds  held  by  the  bank  as  collateral 
security  were  received  by  it  in  the  ordinary  way  of  business,  and  under 
circumstances  justifying  the  conclusion  that  the  same  are  eniforceable  by 
the  bank  as  valid  bonds. 

Six  bonds  are  presented  by  A.  B.  Cummins,  who  purchased  them  from 
the  assignee  in  bankruptcy  of  one  B.  F.  Flenn^er.  The  latter  had  taken 
the  bonds  as  security  from  Henry  Clews  &  Co.,  and  it  does  not  appear 
that  he  was  then  chargeable  with  notice  of  the  invalidity  of  the  bonds. 
As  Flenneker  could,  under  these  circumstances,  have  enforced  payment 
from  the  Burlington,  Cedar  Rapids  &  Minnesota  Railroad  Company,  the 
present  holder  can  enforce  the  same,  having  succeeded  to  such  right. 

Twelve  of  the  bonds  now  held  by  J.  F.  Dillon  were  purchased  of  Ros- 
coe  Conkling,  who  received  them  as  security  from  Henry  Clews  &  Co. 
Conkling's  title  has  not  been  successfully  impeached,  and  it  inures  to  the 
benefit  of  the  present  holder.  The  other  bonds  held  by  Dillon  were  in- 
valid in  the  hands  of  the  prior  holders,  and  must  be  held  to  remain  so, 
notwithstanding  the  transfer  to  the  present  owner. 

The  66  bonds  presented  by  Hubbard  &  Clark  were  originally  held 
by  Henry  Clews  &  Co.,  and  passed  into  the  hands  of  the  assignees 
in  bankruptcy.  In  their  hands  the  bonds  were  invalid.  Through  a 
broker,  whose  name  is  not  disclosed,  these  bonds  were  transferred  to  the 
parties  now  holding  them.  It  does  not  appear  that  such  broker  held  the 
bonds  by  good  title,  and  therefore  it  does  not  appear  that  these  bonds 
were  ever  held  by  any  one  entitled  to  enforce  payment  thereof. 
v.38F.no.9— 44 
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Of  the  bonds  presented  by  T.  M.  Davis,  11  were  purchased  from  Ro3- 
coe  Conkling,  who  held  them  by  good  title.  None  of  the  others  are 
shown  to  have  been  held  free  from  the  defenses  existing  against  them  in 
the  hands  of  the  original  holders,  and  the  purchase  thereof  by  the  pres- 
ent owner  did  not  impart  validity  thereto. 

The  bonds  presented  by  R.  E.  Sears  were  received  by  him  from  D. 
W.  C,  Rowley,  in  whose  hands  they  were  not  enforceable,  after  the 
amended  cross-bill  was  filed,  and  long  after  the  bonds  had  been  declared 
due  and  dishonored.  They  were  received  as  collateral  security,  and  the 
evidence  fails  to  disclose  any  ground  upon  which  Sears  can  be  held  to  be 
an  innocent  holder  for  value  thereof. 

The  bond  presented  by  H.  W.  Morse  was  received  by  him  as  a  stock- 
holder in  the  Muscatine  Western  Construction  Company,  and  the  bond 
in  his  hands  is  liable  to  all  defenses  existing  on  behalf  of  the  Burlington, 
Cedar  Rapids  &  Minnesota  Company;  and  the  same  is  true  as  r^ards 
the  two  bonds  presented  by  L.  G.  Stein. 

The  10  bonds  held  by  S.  Jones  &  Co.,  and  the  15  held  by  the  Na- 
tional  Bank  of  Pulaski,  Tenn.,  were  received. by  these  parties  in  1874 
from  Henry  Clews  &  Co.  for  value,  and  they  stand  as  innocent  holders 
thereof,  and  are  entitled  to  enforce  the  same. 

■  We  find,  therefore,  of  the  bonds  presented  for  recognition  as  enforce- 
able under  the  income  and  equipment  mortgage,  that  there  are  in  all 
59  that  are  sustainable  as  valid  bonds  under  the  evidences  adduced  in 
this  case,  of  which  the  Union  Bank  holds  5,  J  F.  Dillon  12,  T.  M. 
Davis  11,  A.  B.  Cummins  6,  Jones  &  Co.  10,  and  the  National  Bank 
of  Pulaski,  Tenn.,  15. 

The  record  shows  that  the  trustee  representing  the  bondholders  had, 
as  authorized  by  the  terms  of  the  mortgage,  declared  the  principal  of 
the  debt  evidenced  by  the  bonds  to  be  due,  and  had  filed  a  cross-bill 
for  the  collection  thereof,  the  same  being  filed  October  30,  1875,  and 
the  amended  cross-bill  now  before  the  court  is  a  continuation  of  the  pro- 
ceeding then  begun.  Having  elected  to  declare  the  entire  debt  then  due, 
the  rule  of  computation  to  be  followed  in  ascertaining  the  amount  now 
due  is  to  ascertain  the  total  sum  due  upon  the  bonds  and  the  coupons 
that  had  matured  up  to  the  date  named,  to-wit,  October  30,  1875,  the 
overdue  coupons  bearing  the  legal  rate  of  interest  from  their  maturity. 
Having  thus  found  the  total  sum  due  upon  each  bond  at  that  date,  this 
sum  bears  interest  at  the  contract  rate  from  that  date  up  to  -the  time  of 
the  entry  of  the  final  decree. 

A  number  of  exceptions  have  been  taken  to  the  finding  of  the  master 
on  the  question  of  the  amount  to  be  paid  in  case  redemption  is  made 
from  the  lien  of  the  prior  mortgages.  It  is  naturally  to  be  expected  that 
any  method  of  stating  the  account  can  be  excepted  to,  and  serious  diffi- 
culties be  pointed  out.  From  the  very  nature  of  the  case,  and  the  xxir 
ter  impossibility  of  separating  by  any  exact  rule  the  earnings  and  ex- 
penditures strictly  belonging  to  the  main  line,  as  distinguished  from  the 
several  branches  or  extensions,  any  method  of  stating  the  account  must 
he  more  or  less  arbitrary,  and  the  best  that  can  be  done  is  to  adopt 
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tfuch  a  general  rule  as  seems  to  more  nearly  cover  the  equities  of  the 
respective  parties,  and  state  the  account  accordingly.  While  there  is 
doubtless  much  to  be  said  in  support  of  many  of  the  special  objections 
urged  against  the  method  of  stating  the  account  followed  by  the  mas- 
ter, we  do  not  find  any  more  equitable  method  suggested.  We  do  not 
purpose  considering  the  exceptions  in  detail,  as  it  would  serve  no  good 
purpose,  but  content  ourselves  with  saying  that  the  same  are  overruled. 
According  to  the  report  of  the  master,  the  sum  necessary  to  be  paid  for 
the  redemption  of  the  property  was,  on  the  31st  of  December,  1887, 
$11,112,777.65.  The  computation  should,  upon  the  same  basis,  be 
carried  down  to  the  date  of  the  final  decree,  and  the  amount  thus  ascer- 
tained win  be  the  sum  to  be  paid  in  case  redemption  of  the  property 
is  made,  interest  at  the  contract  rate  being  added  up  to  the  date  that  the 
redemption  money  is  paid  into  court.  In  the  interlocutory  decree  it  was 
indicated  that  if  the  Burlington,  Cedar  Bapids  &  Northern  Railway  Com- 
pany did  not  elect  to  pay  off  the  sum  found  due  on  the  income  and 
equipment  mortgage,  and  the  parties  in  interest  in  the  latter  mortgage 
did  not  redeem  from  the  prior  mortgages,  that  in  such  case  the  property 
should  be  sold,  and  the  proceeds  applied  as  indicated  in  the  sixth  para- 
graph of  such  decree.  Upon  further  consideration  of  the  case,  we  are 
satisfied  that  the  parties  are  not  entitled  to  thus  force  a  sale  oi  the  prop- 
erty by  refusing  on  their  part  to  make  proper  redemption  from  the  sale 
already  had.  The  utmost  right  that  can  be  asserted  on  behalf  of  the 
bondholders  under  the  income  and  equipment  mortgage  is  that  they  have 
left  to  them  the  right  of  redemption,  and  by  exercising  this  right  they 
can  set  aside  the  title  based  upon  the  sale  following  the  decree  of  Octo- 
ber 30,  1875.  Unless  they  are  willing  to  redeem,  they  cannot  question 
the  title  under  which  the  present  company  holds  the  property.  The  de- 
cree, therefore,  will  state  tiie  amount  due  upon  the  59  bonds  held  valid 
as  hereinbefore  set  forth,  and  provide  that  upon  the  payment  into  court 
of  the  sum  found  due  thereon  by  the  Burlington,  Cedar  Rapids  &  North- 
ern Railway  Company,  all  further  claim,  right,  title,  or  equity  under 
said  income  and  equipment  mortgage  against  the  property  of  the  present 
company  shall  be  forever  barred  and  foreclosed,. the  payment  of  the  sum 
due  to  be  made  within  90  days  from  the  entry  of  the  decree;  that  if 
said  sum  is  not  thus  paid  within  the  time  fixed,  then  redemption  of 
said  main  line  of  railway,  together  with  the  property,  appurtenances, 
rolling  stock,  and  franchises  belonging  thereto,  may  be  made,  by  the 
payment  into  court  by  the  parties  holding  bonds  secured  by  said  income 
and  equipment  mortgage  of  the  sum  necessary  to  redeem  the  same  as 
hereinbefore  stated,  such  payment  to  be  made  within  six  months  from 
the  entry  of  the  decree;  the  decree  further  providing  for  the  foreclosure 
of  said  income  and  equipmeiit  mortgage,  and  for  a  sale  of  the  property 
thereunder  in  case  of  its  redemption.  Should,  however,  redemption  of 
the  property  not  be  made  within  the  time  limited,  then  the  equity  of  re- 
demption under  said  income  and  equipment  mortgage  becomes,  by  rea- 
son of  such  failure  to  redeem,  forever  barred  and  foreclosed;  and  the  de- 
cree should  so  provide. 
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Shiras,  J.,  (dissenting.^  At  a  prior  term  of  this  court  it  was  held  in 
this  cause,  in  substance,  that  by  the  proceedings  in  the  original  foreclosure 
suits  based  upon  the  first  mortgages  executed  by  the  Burlington,  Cedar 
Rapids  &  Minnesota  Railway  Company,  and  the  decree  rendered  Octo- 
ber 30, 1875,  the  second  mortgage,  known  as  the  "Income  and  Equipment 
Mortgage,"  had  not  been  foreclosed,  nor  had  the  rights  of  the  parties 
holding  bonds  secured  thereby  been  finally  adjudicated,  and,  therefore, 
that  it  was  still  open  to  such  parties  upon  the  present  cross-bill  to  estab- 
lish the  amounts  due  to  them  upon  the  bonds  secured  by  such  second 
mortgage,  and  to  enter  a  decree  foreclosing  the  mortgage;  and  upon  the 
assumption  that  the  property  included  in  the  prior  mortgage  was  of  such 
a  nature  that  the  second  mortgagees  had  an  undoubted  right  of  redemp- 
tion therein,  which  equity  would  continue  until  it  was  barred  by  proper 
decree,  and  in  view  of  the  fact  that  the  decree  of  October  80,  1875,  did 
not  purport  to  foreclose  the  second  mortgage,  but  reserved  for  future  ad- 
judication the  issues  arising  on  the  cross-bill,  it  was  held  that,  as  inci- 
dent to  the  right  to  now  enter  a  decree  foreclosing  such  second  mortgage, 
there  existed  the  right  to  redeem  the  property  which  had  been  sold  un- 
der the  decree  of  October  80^  1875,  and  which  had  passed  into  the  pos- 
session of  the  Burlington,  Cedar  Rapids  &  Northern  Railroad  Company - 
and  in  the  opinion  so  holding  I  concurred.  Upon  the  entry  of  the 
interlocutory  decree  the  cause  was  sent  to  the  master,  and  upon  the  ex- 
ceptions to  his  report  counsel  have  fully  argued  the  case,  not  only  upon 
the  special  matters  arising  upon  the  master's  report,  but  also  upon  the 
question  whether  the  bondholders  under  the  income  and  ^uipment  mort- 
gage have  a  right  of  redemption  upon  which  to  base  their  claim  to  call 
the  present  owners  of  the  property  to  an  account  ttierefor.  In  reconsider- 
ing this  question,  in  the  light  cast  thereon  by  the  arguments  of  counsel, 
I  have  reached  the  conclusion  that  in  the  original  opinion  £led  in  the 
cause  we  were  in  error  in  holding  that  the  right  of  redemption  stUl  existed 
in 'behalf  the  holders  of  the  bonds  secured  by  the  income  and  equipment 
mortgage.  It  is  unquestionably  true  that  in  the  prior  proceedings  the 
income  and  equipment  mortgage  has  not  been  foreclosed;  but  the  ques- 
tion whether  the  right  of  redemption  still  exists  in  behalf  of  the  bond- 
holders thereunder  does  not  depend  upon  the  fact  of  the  foreclosure  of 
that  mortgage,  but  upon  the  effect  of  the  decree  foreclosing  the  prior 
mortgages,  and  the  sales  had  in  pursuance  thereof.  In  other  words,  the 
question  is,  what  title  passed  to  the  purchaser  at  the  foreclosure  sales 
had  under  the  decree  of  October  30, 1875?  and  in  deciding  this  question 
regard  must  be  had  to  the  terms  of  the  decree,  the  parties  bound  thereby, 
and  the  nature  of  the  property  to  be  sold,  all  of  which  matters  must  be 
considered  in  determining  whether  the  property,  when  it  was  conveyed 
to  the  purchaser  at  the  foreclosure  sale,  was  still  subject  to  the  lien  of  the 
income  and  equipment  mortgage,  thus  giving  a  foundation  for  the  right 
of  redemption  now  sought  to  be  asserted,  or  whether  it  passed  to  the  pur- 
chaser free  from  aU  liens  or  equities  held  by  the  parties  to  the  suit,  ex- 
cept such  as  were  specially  reserved  in  the  decree? 

The  relief  sought  by  the  amended  cross-bill  is  based  upon  the  theory 
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that  there  existed  in  favor  of  the  bondholders  secured  by  the  income 
and  equipment  mortgage  an  equity  of  redemption  which  was  not  cut  off 
by  the  sde  based  upon  the  foreclosure  decree  of  October  80.  1876,  and 
which  is  not  yet  barred  by  the  lapse  of  time.  Under  the  decisions  of 
the  supreme  court  of  Iowa  it  is  held  that,  as  to  realty,  a  junior  lien- 
holder  has  an  equitable  right  to  redeem  from  a  mortgage  debt,  even 
though  there  has  been  a  foreclosure  thereof,  and  a  sale  had  of  the  prop- 
erty, unless  the  junior  lienholder  was  made  a  party  defendant  to  the  fore- 
closure suit.  BuUonrHoley  etc..  Go.  v.  Asaodaiionj  61  Iowa,  464, 16  N.  W. 
Rep.  527 .  According  to  the  rule  recognized  by  the  state  supreme  court, 
there  exists  in  favor  of  the  junior  lienholder  the  statutory  right  to  redeem 
from  the  sale,  which  right  must  be  exercised  within  the  time  limited  in 
the  statute,  and  an  equitable  r^ht  of  redemption  from  the  mortgage,  which 
continues  in  favor  of  the  junior  lienholder  until  the  same  is  barred  by  de- 
cree or  by  lapse  of  time  sufficient  to  raise  an  equitable  bar  to  the  exer- 
cise of  the  right.  The  supreme  court  of  the  United  States,  on  the  con- 
trary, holds  that  in  cases  wherein  a  foreclosure  is  had,  and  a  sale  of  the 
property  based  thereon,  there  is  not  left  in  any  one  any  common  law  or 
equitable  right  of  redemption.  In  Parker  v.  Eiiaeres,  9  Sup.  Ct.  Rep.  488, 
this  question  is  discussed,  aQ4  ^^  is  therein  held  that,  where  foreclosure 
proceedings  are  brought  in  court,  and  a  decree  entered  finding  the  amount 
due,  ordering  it  to  be  paid  within  a  fixed  time,  in  default  of  which  a  sale 
is  decreed,  such  sale  terminates  the  equitable  right  of  redemption,  leaving 
only  such  right  as  may  be  secured  by  statute.  In  that  case  the  right  to 
redeem  was  claimed  on  behalf  of  the  mortgagor,  and  it  may  be  said  that 
the  court  was  not  considering  the  equities  of  junior  mortgagees.  The 
court  held,  however,  that  the  sale  barred  all  equitable  right  of  redemp- 
tion on  part  of  the  mortgagor.  The  conclusion  is  not  based  upon  the 
provisions  of  the  decree,  but  upon  the  effect  of  the  sale;  and,  if  it  be 
true  that  the  sale  bars  all  equitable  right  of  redemption  on  part  of  the 
mortgagor,  why  should  it  not  have  the  same  effect  upon  a  subsequent 
mortgagee,  who  is  made  a  party  to  the  foreclosure  proceedings?  To  the 
bills  brought  for  the  foreclosure  of  the  prior  mortgages  executed  by  the 
Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company,  that  com- 
pany as  mortgagor,  and  the  Farmers'  Loan  &  Trust  Company  as  trustee, 
in  the  income  and  equipment  mortgage  were  both  made  defendants. 
The  decree  found  the  amount  due  on  the  prior  mortgages,  ordered  the 
pa3*ment  thereof  within  a  fixed  period,  and  in  default  thereof  ordered  a 
sale  to  be  had  of  the  property,  the  same  to  be  made  without  redemption. 
Clearly,  under  the  doctrine  laid  down  in  Parker  v.  DacreSy  when  the  sales 
were  had  pursuant  to  the  decree  of  October  30,  1875,  there  was  not  left 
in  the  Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company  any 
common-law  or  equitable  right  of  redemption.  Upon  what  ground  can 
it  be  successfully  claimed  that  such  right  of  redemption  was  continued 
in  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  in  the  income  and 
equipment  mortgage?  Certainly  the  effect  of  the  sale  upon  the  rights 
of  both  these  defendants  must  be  held  to  be  the  same,  unless  there  is 
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found  in  the  decree  some  reservation  or  modification  of  its  provisions  in 
favor  of  the  income  and  equipment  mortgage,  intended  to  secure  to  the 
bondholders  thereunder  a  continuing  right  to  redeem,  notwithstanding 
the  sale.  The  provisions  of  the  decree  in  this  respect  will  be  hereafter 
considered. 

So  far  the  case  has  been  viewed  upon  the  assumption  that  the  pro|>- 
erty  was  of  such  a  nature  that  there  existed  relative  thereto  the  same 
rights  of  redemption  that  pertain  to  ordinary  realty.     The  property,  bow- 
ever,  included  in  the  foreclosure  sale,  and  now  sought  to  be  redeemed, 
was  a  line  of  railway,  its  franchises  and  appurtenances,  consisting  of  a 
combination  of  realty  and  personalty,  which,  from  its  public  uses  and 
peculiar  nature,  require  to  be  sold  as  an  entirety.     In  ordering  a  judi- 
cial sale  of  a  railway  and  its  appurtenances  a  court  is  compelled  to  have 
r^ard  to  the  peculiar  character  of  the  property,  and  cannot  ordinarily" 
treat  it  as  composed  of  items  of  realty  and  personalty,  separable  from 
each  other,  and  salable  under  the  distinct  rules  that  usually  govern 
sales  of  such  differing  classes  of  property.     Thus,  in  HamTtwck  v.  l^ust 
Co.y  105  U.  S.  77,  the  supreme  court  held  that  the  provisions  of  the 
statute  of  Illinois  governing  the  sale  ol  realty  on  judicial  process,  and  se- 
curing to  the  debtor,  and  also  to  judgment  creditors,  the  right  of  re- 
demption, were  not  applicable  to  sales  of  a  railway  and  its  appurte- 
nances, for  the  reason  that,  if  the  same  were  held  applicable,  then  the 
personalty  and  the  franchise  would  have  to  be  sold  without  redemption, 
while  the  realty  would  be  subject  to  redemption,  which  would  result  in 
the  practical  destruction  of  the  value  of  the  whole;  and  upon  considera- 
tions of  public  policy  as  well  as  of  private  right  the  court  reached  the 
conclusion  that  the  real  estate,  franchises,  roUing  stock,  and  other  prop- 
erty of  a  railroad  corporation,  mortgaged  as  an  entirety,  may  be  sold  as 
an  entirety,  under  the  decree  of  a  court  of  equity,  without  any  right  of 
redemption  in  the  mortgagor  or  in  judgment  creditors  as  to  such  real  es- 
tate.    The  reasoning  of  the  court  in  that  case  demonstrates  the  fact  that 
a  decree  for  a  sale  subject  to  a  right  of  redemption  of  the  realty,  or  in 
fact  of  the  whole  property,  would  be  deemed  by  that  court  an  improvi- 
dent and  improper  decree.     Under  the  provisions  of  the  statutes  of  Iowa, 
if  it  should  be  held  that  the  property  of  a  railway  company,  in  cases  of 
mortgage  foreclosures,  was  resolvable  into  its  primary  dements  of  realty 
and  personalty,  the  purchaser  at  the  sale  would  be  entitled  to  the  im- 
mediate possession  of  the  personalty,  but  the  railway  company  would 
be  entitled  to  the  possession  of  the  realty  until  the  expiration  of  the  year 
of  redemption.     During  that  period  neither  the  purchaser  nor  the  rail- 
way company  could  operate  the  road,  as  neither  would  have  in  posses- 
sion the  necessary  means  to  that  end.     These  considerations  show  the 
wisdom  of  the  conclusion  reached  by  the  supreme  court,  that  the  rules 
ordinarily  governing  judicial  sales  of  real  and  personal  property  cannot 
be  applied  without  modification  to  foreclosure  sales  of  railways,  and  that 
it  is  the  duty  of  the  court,  when  decreeing  a  foreclosure,  to  provide  for 
a  sale,  as  an  entirety,  of  the  property  covered  by  the  mortgage,  so  tliat 
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the  realty,  the  personalty,  and  the  franchises,  which,  combined,  form 
the  railway,  shall  not  be  separated,  and  by  separation  be  destroyed  in 
their  practical  use  and  value. 

Having  in  mind,  then,  the  peculiar  character  of  the  property  with 
which  the  court  was  dealing  when  the  decree  of  October  30,  1875,  was 
entered,  what  is  the  construction  to  be  placed  thereon?  There  was  then 
before  the  court,  as  parties  complainant  in  the  suits,  the  trustees  in  the 
several  mortgages  sought  to  be  foreclosed,  and  as  defendants,  irUer  cdmj 
the  Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company,  the  gran- 
tor in  such  several  mortgages,  and  the  Farmers'  Loan  &  Trust  Company, 
the  trustee  in  the  income  and  equipment  mortgage.  This  trustee  had 
answered  complainants'  bill,  and  had  also  filed  a  cross-bill.  Leaving 
the  cross-bill  unnoticed  for  the  present,  the  issues  were  those  tfrising  on 
the  bill,  and  the  answers  of  the  railway  company  and  the  Farmers'  Loan 
&  Trust  Company  as  the  trustee  representing  the  interests  of  those  hold- 
ing bonds  covered  by  the  second  mortgage,  otherwise  called  the  ^'Income 
and  Equipment  Mortgage."  The  final  decree  shows  that  the  railway 
company  withdrew  its  answer,  having  no  just  defense  to  the  first  mort- 
gages sought  to  be  foreclosed.  On  the  part  of  the  Farmers'  Loan  &  Trust 
Company  its  answer  admitted  the  execution  of  the  mortgages  declared  on; 
admitted  the  priority  of  the  lien  thereof  on  the  first,  second,  and  third 
divisions  of  the  railway;  but  averred  that  the  lien  of  the  income  mort- 
gage was  superior  upon  certain  named  engines  and  cars.  The  issues  ten- 
dered in  the  answer  did  not  affect  the  question  of  the  right  of  sale,  nor 
of  the  mode  of  sale,  but  were  confined  to  the  matter  of  priority  of  lien, 
a  matter  which  could  be  disposed  of  after  the  sale  was  had,  when  the 
court  was  called  upon  to  make  distribution  of  the  proceeds  of  the  sale. 
These  being  the  issues  upon  the  bills  for  the  foreclosure  of  the  first  mort- 
gages, the  court  granted  the  decree  of  October  80, 1875,  finding  that  the 
railway  company  was  in  default;  that  the  first  mortgages  should  be  fore- 
closed; that  the  property  should  be  sold;  and  expressly  directing  that  the 
sales  should  be  without  redemption  or  appraisement .  Thisdecree  certainly 
bound  the  parties' who  were  then  before  the  court;  and,  as  already  stated, 
the  trustee  in  the  income  and  equipment  mortgage  was  a  party  defend- 
ant to  these  suits,  and  was  bound  by  the  decree.  When,  therefore,  the 
sales  took  place  under  the  provisions  of  this  decree,  the  purchaser  thereat 
had  a  right  to  rely  upon  this  decree  as  the  source  of  his  rights  and  title. 
As  already  shown,  the  court  had  the  right  to  order  the  property  to  be 
sold  as  an  entirety,  without  redemption.  The  decree  provides  that  it 
should  be  so  sold.  The  purchaser  at  the  sales  received  an  absolute  convey- 
ance of  the  property  under  the  order  of  the  court  confirming  the  sale,  and 
certainly  it  does  not  now  lie  in  the  mouth  of  the  Farmers'  Loan  &  Trust 
Company,  or  of  the  present  trustee  appointed  in  its  place,  to  question 
the  absolute  title  thus  conveyed  to  the  purchaser  at  such  sales,  unless  it 
can  be  shown  that  there  was  upon  the  record  an  express  reservation  of 
the  right  of  redemption  of  such  a  character  as  to  charge  the  purchaser 
with  knowledge  thereof. 
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Turning  now  to  the  cross-bill,  we  find  that  it  does  not  contain  any  as- 
sertion of  the  existence  of  a  right  of  redemption,  nor  does  it  assert  any 
fact  nor  claim  any  right  inconsistent  with  the  theory  of  the  decree  that 
the  sales,  when  made,  should  be  without  redemption.  The  cross-bill 
avers  certain  facts  as  the  basis  of  the  claim  that  the  lien  of  the  income 
mortgage  was  superior  to  that  of  the  other  mortgages  upon  certain  engines 
and  cars,  avers  that  the  mortgage  to  the  Farmers'  Loan  &  Trust  Company 
is  the  prior  lien  upon  the  Pacific  Division,  asks  an  equitable  distribu- 
tion of  the  earnings  in  the  hands  of  the  receiver,  and  prays  for  further 
relief  The  cross-bill  does  not  seek  the  foreclosure  of  the  income  and 
equipment  mortgage.  It  avers  the  execution  thereof;  the  issuance  of 
1,200  bonds  under  it;  that  it  is  a  paramount  lien  on  certain  cars  and  en- 
gines; aiid  prays  that  "  your  orator  have  a  decree  declaring  its  lien  upon 
said  two  engines  80  and  81  and  said  180  box-cars  under  9aid  mortgage, 
(Exhibit  B,)  to  be  prior  and  paramount  to  any  held  by  any  of  said  trus- 
tees and  parties."  Process  by  subpoena  is  then  prayed  against  Clews, 
Calhoun,  West,  Bliss,  and  Butterfield,  and  no  others.  The  Burlington, 
Cedar  Rapids  &  Minnesota  Railway  Company  is  not  made  a  party  to  the 
cross-bill.  It  is  not  asked  that  the  mortgage  be  declared  due,  and  the 
amount  due  upon  the  bonds  be  ascertained,  and  be  ordered  paid,  and,  in 
default,  that  the  property  be  sold.  As  the  mortgagor  was  not  made  a 
party  to  the  cross-bill,  and  as  there  is  no  prayer  for  the  foreclosure  of 
the  income  mortgage,  nor  any  apt  averments  as  a  basis  for  such  relief 
it  cannot  be  claimed  that  the  cro6&-bill  was  filed  for  the  purpose  of  fore- 
closing the  income  mortgage.  On  the  contrary,  the  averments  in  the 
cross-bill,  so  far  as  they  are  based  upon  the  income  mortgage,  were  sim- 
ply intended  to  present  the  question  of  the  priority  of  its  lien  upon  the 
specific  rolling  stock  named  in  the  cross-bill.  Had  the  court,  before  en- 
tering the  decree  of  October  80,  1875,  heard  the  parties  upon  this  issue, 
and  decreed  that  the  income  mortgage  was  not,  as  claimed,  a  prior  lien 
upon  the  named  rolling  stock,  it  would  thereby  have  disposed  of  the 
only  issue  in  the  cross-bill  based  upon  that  mortgage.  That  issue  being 
disposed  of,  there  would  be  nothing  left  in  the  cross-bill  affecting  or  lim- 
iting the  force  of  the  decree  entered  for  the  purpose  of  foreclosing  the 
prior  mortgages,  or  the  effect  of  the  sales  based  thereon.  Instead,  how- 
ever, of  hearing  this  sole  issue  presented  by  the  cross-bill  before  entering 
the  decree  of  foreclosure,  the  court  reserved  the  same  for  future  hearing, 
and  granted  the  decree  of  October  80,  1875.  Therefore,  notwithstand- 
ing that  decree,  it  was  still  open  to  the  Farmers'  Loan  &  Trust  Company, 
as  the  trustee  in  the  income  mortgage,  to  establish  the  truth  of  the  aver- 
ment that  this  mortgage  was  the  paramount  lien  upon  the  specific  roll- 
ing stock  named  in  the  cross-biU.  The  decree  reserved  this  right  under 
the  cross-bill,  but  no  other.  The  cross-bill  does  not  ask  that  it  be  de- 
clared a  second  lien  upon  the  railway  and  its  appurtenances,  nor  that 
the  sale  be  made  subject  to  redemption  on  part  of  such  second  and  in- 
ferior mortgage.  Aside  from  the  named  rolling  stock,  and  the  assertion  of 
a  prior  lien  thereon,  the  cross-bill  sought  no  relief,  nor  asserted  any  other 
rights,  as  against  the  prior  mortgages,  than  were  presented  by  its  answer; 
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and  in  neither  answer  nor  cross-bill  is  there  found  any  issne  tendered,  or 
fact  asserted,  that  even  tends  to  show  that  there  existed  on  behalf  of  said 
income  mortgage  an  equitable  right  of  redemption  in  the  property,  which 
would  continue  to  exist  after  the  sales  had  in  pursuance  of  the  decree 
then  sought  on  behalf  of  the  prior  mortgagees.  In  fiact,  the  question  of 
the  right  of  redemption  on  behalf  of  the  income  mortgage  is  not  depend- 
ent upon  the  cross-bill  or  the  action  of  the  court  thereon,  for,  as  we  have 
already  seen,  it  was  not  filed  for  the  purpose  of  securing  or  asserting  a 
right  of  redemption  after  a  sale  had  upon  the  foreclosure  of  the  prior 
mortgages. 

The  question  at  issue,  t.  e.^  whether  the  property  purchased  at  the 
foreclosure  sales,  and  now  in  possession  of  the  Burlington,  Cedar  Rapids 
&  Northern  Railway  Company,  passed  to  that  company  burdened  with 
an  equitable  right  of  redemption  in  favor  of  the  bondholders  secured  by 
the  income  and  equipment  mortgage,  is  to  be  determined  by  a  consider- 
ation of  the  effect  of  tlie  decree  based  upon  the  prior  mortgages,  unaffected 
by  the  question  whether  there  was  or  was  not  entered  a  decree  foreclos- 
ing the  income  mortgage.  No  set  form  of  words  is  necessary  to  be  used 
to  cut  off  or  bar  a  right  of  redemption.  Admitting,  for  the  sake  of  the 
argument,  that  the  parties  in  interest  had  the  same  rights  and  equities  in 
the  property  that  they  would  have  had  in  case  the  property  had  been  an 
ordinary  farm,  and  that  the  state  rule  governs  the  case,  to-wit,  that  the 
parties  have  a  statutory  and  equitable  right  of  redemption  in  the  prop- 
erty, what  is  the  effect  of  the  decree  as  rendered?  As  the  trustee  in  the 
income  mortgage  was  made  a  party  defendant  to  the  bill  as  well  as  the 
mortgagor,  tlie  decree  is  binding  upon  the  bondholders  under  the  in- 
come mortgage.  The  decree  of  October  80, 1875,  finds  the  amounts  due 
upon  the  prior  mortgages,  orders  the  same  to  be  paid  by  a  fixed  future 
day;  in  default  thereof  orders  a  sale  of  the  property,  ihe  same  to  be  with- 
out appraisement  and  without  redemption;  and  directs  the  execution  of 
a  conveyance  absolute  to  be  made  to  the  purchaser  at  such  sales.  If  the 
decree  had  provided  that  from  and  after  the  date  of  the  sale  had  pursu- 
ant to  its  terms  all  equity  and  right  of  redemption  on  behalf  of  the  de- 
fepdants  should  be  absolutely  barred  and  foreclosed,  would  ther6  be  any 
doubt  as  to  the  meaning  of  the  decree?  Such  a  decree,  under  the  rule 
of  the  supreme  court  of  Iowa,  would  have  left  to  the  parties  defendant 
the  statutory  right  of  redemption  from  the  sale,  but  would  have  effectu- 
ally barred  the  equitable  right.  The  decree,  as  entered,  declares  Exactly 
the  same  thing,  in  providing  that  unless  the  parties  make  redemption  be- 
fore the  sale  the  property  shall  be  sold  without  redemption,  and  the 
purchaser  shall  take  an  absolute  title.  The  terms  of  the  decree  cannot 
be  fulfilled  and  still  leave  existing  an  equitable  right  of  redemption  on 
behalf  of  any  of  the  defendants  thereto.  If  it  can  be  successfully  claimed 
that  this  decree  does  not  bar  the  equitable  right  of  redemption  on  behalf 
of  the  income  mortgage,  would  it  not  equally  follow  that  the  same  right 
of  equitable  redemption  exists  in  favor  of  the  mortgagor,  the  Burlington, 
Cedar  Rapids  &  Minnesota  Railway  Company?  If  the  terms  of  the  de- 
cree are  suf&cient  to  bar  the  rights  and  equities  of  the  mortgagor,  are 
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they  not  equally  efficacious  as  against  the  second  mortgagee?     Fairly- 
construed,  it  must  be  held  that  it  was  the  intent  of  the  decree  to  cut  off, 
by  the  sales  had  in  pursuance  thereof,  all  right  of  redemption  on  behalf 
of  all  the  defendants.     That  this  is  the  true  reading  of  the  decree  is  ad- 
mitted by  the  present  complainants,  for  in  the  amended  cross-bill  it  is 
expressly  averred  that  the  special  masters  were  directed  by  the  decree  to 
advertise  and  sell  the  property,  "the  same  to  be  sold  without  redena po- 
tion or  appraisement,  after  notice  given  as  required  by  said  decree."     If 
it  be  true  that  under  the  modem  method  of  foreclosing  mortgages  by  en- 
tering a  decree  ascertaining  the  amount  due,  ordering  payment  to  be 
made  at  a  fixed  future  date,  and,  in  default  thereof,  ordering  a  sale  of 
the  property,  there  remains,  after  such  sale  takes  place,  only  the  statu- 
tory right  of  redemption,  as  appears  to  be  the  doctrine  of  Parker  v.  Da- 
cres,  supra,  then,  applying  that  principle  to  this  case,  it  follows  that  the 
sales  made  in  pursuance  of  the  decree  of  October  30,  1875,  barred  all 
equitable  right  of  redemption  on  part  of  both  mortgagor  and  the  second 
mortgage  lienholders.     If  it  be  true  that  a  railway  and  its  appurtenances 
are  of  such  a  peculiar  nature  that  the  statutory  right  of  redemption  can- 
not be  held  applicable  thereto,  as  is  held  in  Hammock  v.  Trust  Co.ySupra^ 
it  follows,  for  the  same  reasons,  that  there  cannot  exist  an  equitable  right 
to  redeem  such  property  when  the  same  has  been  sold  by  order  of  a 
court  directing  the  same  to  be  sold  as  an  entirety  without  appraisement 
or  redemption,  the  parties  claiming  the  equitable  right  having  been  par- 
ties to  the  foreclosure  proceedings  and  decree.  ,  If  it  be  true  that  in  cases 
wherein  the  equitable  right  of  redemption  exists  such  right  may  be  barred 
by  making  the  possessor  of  the  right  a  party  defendant  to  the  proceed- 
ings brought  to  foreclose  the  prior  lien  or  mortgage,  and  by  the  decree 
barring  such  equity,  then  it  must  follow  that,  granting  the  existence  of 
an  equitable  right  of  redemption  on  behalf  of  the  income  mortgage,  such 
right  was  barred  by  the  foreclosure  decree  of  October  30,  1875,  for  the 
reason  that  the  trustee  in  the  income  mortgage  was  made  a  party  defend- 
ant to  the  foreclosure  suit,  appeared  therein,  answered  the  bill,  and  is 
bound  by  the  decree,  which,  by  its  terms,  fair^y  construed,  cut  off"  the 
equity  of  redemption  of  all  parties  to  the  suit,  in  that  it  provides  that 
the  property  shdl  be  sold  without  appraisement  or  redemption,  and  that 
conveyances  absolute  should  be  executed  to  the  purchasers. 

In  whatever  light  the  case  may  be  viewed,  it  thus  appears  that  when 
the  amended  cross-bill  was  filed  there  did  not  exist  in  behalf  of  the  in- 
come mortgage  bondholders  any  equitable  right  to  redeem  the  property 
sold  under  the  decree  of  October  30,  1875.  If  they  ever  possessed  a 
statutory  right  of  redemption  from  such  sales,  this  had  been  terminated 
by  the  failure  to  exercise  it  within  the  statutory  period.  Moreover,  it  is 
well  settled  that  courts  of  equity,  independently  of  the  provisions  of  the 
statute  of  limitations,  should  refuse  aid  to  those  who  have  unreasonably 
delayed  in  invoking  its  assistance.  Richards  v.  MackdH^  124  U.  S.  183, 
8  Sup.  Ct.  Rep.  437;  Parker  v.  Dacpes^  supra,  Tliis  is  a  principle  es- 
pecially applicable  to  cases  like  the  present,  wherein  the  parties  now  seek- 
ing the  aid  of  the  court  have  remained  quiet  for  years,  knowing  that  the 
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present  company,  in  the  belief  that  it  was  the  absolute  owner  of  the  rail- 
way, was  building  extensions  and  branches  to  the  main  line,  the  value 
of  which  would  be  largely  destroyed  if  redemption  of  the  main  line 
was  enforced,  thus  causing  great  loss  to  the  present  company,  and  to 
those  advancing  money  upon  the  faith  of  the  securities  based  upon  such 
branches  and  extensions.  The  parties  now  seeking  to  enforce  a  right  of 
redemption  base  their  claim  largely  upon  the  cross-bill  originally  filed  in 
the  foreclosure  proceedings.  The  evidence  shows  that  after  the  sale  was 
had  the  further  prosecution  of  the  cross-bill  was  abandoned,  and  the  con- 
firmation of  the  sales  was  had  upon  the  assumption  that  no  further  claim 
was  asserted  under  the  same.  Having  thus  induced  the  purchasers  at 
the  sale  to  believe  that  all  claim  under  the  cross-bill  and  income  mort- 
gage was  abandoned,  the  bondholders  should  not  now  be  allowed  to  as- 
sert that  their  rights  were  not  barred  by  the  decree  and  sales  had  there- 
under. It  is  doubtless  true,  as  it  was  held  in  the  opinion  hereinbefore 
given,  and  upon  which  the  interlocutory  decree  was  based,  that  it  is 
still  open  to  the  bondholders  under  the  income  mortgage  to  foreclose  that 
mortgage  by  proper  proceedings  in  case  there  is  still  in  existence  any 
property  upon  which  the  mortgage  continues  to  be  a  Hen.  But,  as  the 
record  now  stands,  even  if  it  should  appear  that  there  was  property  still 
subject  to  the  lien  of  the  mortgage,  a  decree  of  foreclosure  could  not  be 
properly  granted.  As  already  stated,  the  mortgagor,  the  Burlington, 
Cedar  Bapids  &  Minnesota  Railway  Company,  was  not  made  party  to 
the  original  cross-bill.  In  the  amended  cross-bill  the  company  is  named 
as  a  party  defendant,  and  process  by  subpoena  is  prayed  against  it,  but 
it  does  not  appear  that  service  was  ever  had  on  the  company  of  such 
process,  and  no  appearance  for  the  company  has  been  entered.  In  other 
words,  the  mortgagor,  against  whom  a  foreclosure  of  the  income  mort- 
gage is  sought,  is  not  a  party  to  the  proceeding.  Furthermore,  in  the 
amended  cross-bill  two  new  parties  are  brought  in,  to-wit,  the  Burling- 
ton, Cedar  Bapids  &  Northern  Railway  Company,  and  the  Farmers' 
Loan  &  Trust  Company,  as  the  trustee  in  a  mortgage  executed  by  the 
Burlington,  Cedar  Rapids  &  Northern  Railway  Company  after  the  date 
of  the  decree  of  October  30,  1875.  Contrary  to  the  rule  obtaining  in 
many  of  the  states,  it  is  the  rule  in  this  court,  as  settled  by  the  supreme 
court  of  the  United  States,  that  new  parties  cannot  be  brought  into  a 
cause  upon  a  cross-bill  filed  by  a  defendant  to  the  original  bill.  It  is 
so  expressly  held  in  Skidds  v.  Barrow,  17  How.  130;  Bank  v.  Railroad 
11  Wall.  624,  By  a  cross-bill  properly  framed,  brought  by  the  trustee 
in  the  income  mortgage  against  the  mortgagor,  the  Burlington,  Cedar 
Rapids  &  Minnesota  Railway  Company,  a  decree  foreclosing  the  income 
mortgage  might  be  had,  but  to  a  cross-bill  for  such  purpose  the  mort- 
gagor is  an  essential  party.  If,  however,  the  purpose  is  to  call  the  Bur- 
lington, Cedar  Rapids  &  Northern  Railway  Company  to  an  accounting, 
and  to  compel  a  redemption  of  the  property  in  its  hands,  the  remedy  is 
not  by  a  cross-bill  in  the  original  foreclosure  proceedings,  but  by  an  orig- 
inal bill  for  that  purpose.  For  these  reasons  I  am  compelled  to  dissent 
from  the  opinion  of  the  court  in  this  cause. 
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WrrTEBS  V.  SOWLES. 
(Oireuii  Court,  B.  Vermont.    April  17. 1880.) 

Ck>BFOBATfOK8— StOCKHOLDERS^MARRTED  WoMEN. 

Ib  Vermont,  a  mnrried  woman  is  competent  to  become  a  etocTcholder  In  t 
corporation  and  to  contract  to  charge  her  separate  property  with  the  payment 
of  any  liability  which  is  implied  from  entering  into  that  relation.^ 

At  Law.     On  motion  for  a  new  trial. 

Action  by  Chester  W.  Witters,  receiver,  against  Maigaret  A.  Sowles, 
to  enforce  defendant's  liability  as  a  stockholder  in  the  First  National 
Bank  of  St.  Albans.  Verdict  for  plaintid'i  and  defendant  moyea  for  a 
new  trial. 

Albert  P.  Chw,  for  plaintiff. 

E.  A.  Sowles^  for  defendant. 

Before  Wallace  and  Wheeler,  JJ. 

Wallace,  J.  This  is  a  motion  by  the  defendant  for  a  new  trial  in  an 
action  at  law.  The  action  is  brought  against  the  defendant  as  a  share- 
holder of  the  First  National  Bank  of  St.  Albans,  Vt.,  to  recover  an  as- 
sessment made  by  the  comptroUer  of  the  currency  in  winding  up  the 
bank  in  insolvency,  for  an  amount  equal  to  the  par  value  of  the  shares. 
The  defendant  is  a  married  woman,  and  was  residuary  legatee  under  the 
will  of  Susan  B.  Bellows,  and  her  husband  was  the  sole  executor  of  the 
will.  In  March,  1881,  the  proper  probate  court  decreed  the  distribu- 
tion of  the  estate,  and  the  next  day  the  defendant's  husband,  as  exec- 
utor, transferred  to  her  upon  the  books  of  the  bank,  in  accordance  with 
its  by-laws,  400  shares  of  the  stock  of  the  bank,  part  of  the  estate.  These 
shares  stood  in  her  name  on  the  books  of  the  bank  until  Apttl,  1884, 
when  the  bank  failed.  The  dividends  were  always  paid  to  her  husband. 
The  question  of  fact  litigated  upon  the  trial  was  whether  the  defendant 
was  aware  before  the  failure  of  the  bank  that  the  shares  had  been  trans- 
ferred to  her.  The  judge  instructed  the  jury,  in  substance,  that  if  the 
defendant  was  informed  of  the  transfer  of  the  stock  to  her  by  her  hus- 
band as  executor,  and  acquiesced  in  it,  or  if  she  left  the  management  of 
her  property  to  her  husband,  and  he  treated  the  shares  as  hers,  she  was 
a  shareholder;  and  he  ruled  as  matter  of  law  that  if  the  jury  found  she 
was  a  shareholder  she  was  liable  for  the  amount  of  the  assessment  in  an 
action  at  law,  although  hfeme  covert.  The  question  of  the  liability  of  a 
married  woman  to  an  assessment  upon  shares  standing  in  her  name  has 
been  fully  considered  by  Judge  Wheeler,  before  whom  this  action  was 
tried,  in  previous  litigations  between  the  parties.  82  Fed.  Bep.  130, 
767,  35  Fed.  Rep.  641.  His  conclusion  was  that  the  defendant  was  lia- 
ble to  an  assessment;  but  in  an  action  brought  on  the  equity  side  of  the 

^Concerning  the  power  of  married  women  to  contract  under  the  yarlooB  "married 
women's  acts,"  see  Flaum  v.  Wallace,  (N.  C.)  9  S.  E.  Rep.  667,  and  note;  Jones  ▼. 
Holt,  (N.  H.)  15  AU.  Rep.  214,  and  note. 
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court  he  sustained  the  demurrer  of  the  defendant  to  the  bill,  upon  the 
ground  assigned  by  the  demurrer,  that  the  remedy  was  not  in  equity, 
but  was  exclusively  at  law.  As  those  cases  were  decided  by  him  in  the 
circuit  court  upon  deliberate  consideration,  while  sitting  alone,  they 
would  now  be  treated  as  the  law  of  the  court  until  reversed  by  the  su- 
preme court  were  it  not  that  he  has  requested  the  further  examination 
and  review  of  the  main  question  upon  this  motion.  It  is  too  late,  how- 
ever, to  re-examine  with  propriety  the  question  whether  the  defendant 
is  liable  at  law.  Having  succeeded  in  the  previous  suit  in  equity  upon 
the  ground  then  taken  by  her  that  the  remedy  to  enforce  the  liability 
was  solely  at  law,  it  would  be  indecent  to  permit  her,  now  that  the 
plaintiff  has  brought  his  suit  at  law,  to  urge  that  she  can  only  be  sued 
in  equity.  If  that  question  was  correctly  decided  in  the  former  case  the 
ruling  upon  it  at  the  trial  was  right;  if  the  former  decision  was  errone- 
ous, it  should  be  followed  as  the  law  of  this  court,  as  between  the  pres- 
ent parties,  until  it  may  be  reversed  by  the  supreme  court. 

The  defendant  insists  that  by  the  law  of  Vermont,  at  the  time  the 
cause  of  action  accrued,  a  married  woman  was  incapable  of  making  a 
contract,  and  could  not  assume  the  liability  of  a  shareholder  of  a  national 
bank,  and  hence  she  is  not  affected  by  tiie  provisions  of  section  5151, 
Bev.  St.  U.  S.,  which  make  shareholders  individually  responsible,  to 
the  extent  of  their  stock,  for  the  debts  and  engagements  of  the  bank. 
This  proposition  involves  primarily  a  question  of  statutory  interpretation. 
The  term  "shareholder"  in  the  statute — there  being  nothing  in  the  section 
or  its  context  to  indicate  that  it  was  used  in  a  different  sense — ^is  to  be 
considered  as  used  in  its  ordinary  legal  signification,  and  therefore  in- 
tended to  describe  a  class  of  persons  who  occupy  the  status  and  relation 
of  members  towards  the  corporation,  and  of  contributories  towards  cred- 
itors. The  statute  does  not  set  up  any  criterion  or  indulge  in  any  defi- 
nition by  which  to  ascertain  what  persons  fall  within  the  designated 
class,  but  leaves  that  inquiry  to  be  ascertained  aliunde  and  determined 
by  the  rules  of  law  which  are  always  invoked  when  the  question  arises 
whether  a  given  person  who  claims  or  is  claimed  to  be  a  shareholder  has 
assumed  or  then  sustains  that  relation.  In  the  language  of  a  recent 
commentator:  "In  determining  who  is  a  shareholder  or  stockholder  or 
member  within  the  meaning  of  a  provision  of  this  description,  the  saipe 
principles  and  the  same  rules  apply  as  in  determining  who.  is  liable  to 
contribute,  as  a  shareholder,  to  the  capital  stock  of  the  company."  Mor. 
Priv.  Corp.  §  614.  In  those  states  where  the  common-law  disabilities 
of  coverture  have  been  so  relaxed  by  statute  that  married  women  may  ac- 
quire and  hold  separate  property  and  contract  in  respect  to  it  as  though 
unmarried,  there  is  no  legal  obstacle  to  prevent  a  married  woman  from 
becoming  a  shareholder  of  a  corporation,  and  assuming  all  the  liabilities 
incident  to  that  relation.  This  has  recently  been  decided  by  the  su- 
preme court  in  the  case  of  Bundy  v.  Cocke,  128  U.  S.  185,  9  Sup. 
Ct.  Rep.  242.  In  that  case  a  bill  in  equity  was  filed  to  enforce  such  a 
liability  against  a  married  woman,  and  the  court  held  that  she  was  lia- 
ble.    The  present  case,  however,  turns  upon  the  capacity  of  a  married 
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woman  to  assume  the  relation  of  a  shareholder  in  the  absence  of  such  en- 
abling acts.  The  statutes  which  have  been  enacted  in  Vermont  conced- 
edly  do  not  touch  the  present  case.  The  question  is  therefore  one  of  the 
defendant's  capacity  by  the  rules  of  the  common 'law  as  recognized  and 
adopted  in  Vermont.  At  common  law  a  married  woman  cannot  make 
a  valid  contract  of  any  description  in  relation  to  either  real  or  personal 
property;  and  marriage  operates  as  a  gift  to  the  husband  of  all  the  per- 
sonal property  of  the  wife,  both  such  as  is  hers  at  the  time  or  such  as 
subsequently  accrues  to  her.  As  to  choses  in  action,  including  shares 
of  stock,  she  may  retain  a  qualified  property  in  them;  and  they  remain 
hers  until  reduced  to  possession  by  the  husband,  and,  if  he  dies  without 
having  done  so,  they  are  hers  by  survivorship.  She  cannot  transfer 
them  during  his  life.  No  decision  of  the  courts  of  Vermont  has  been 
cited  in  which  the  question  of  the  competency  of  a  married  woman  to  be- 
come a  shareholder  of  a  corporation  has  been  considered.  Two  adjudi- 
cations in  other  states,  by  courts  of  last  resort,  are  reported,  in  which  it 
was  held  that,  notwithstanding  the  existence  of  the  common-law  disabil- 
ities, a  married  woman  who  has  shares  in  a  corporation  standing  in  her 
name,  not  reduced  by  the  husband  to  his  possession,  is  a  shareholder 
within  the  meaning  of  statutes  making  shareholders  liable  for  the  debts. 
In  re  Bank,  22  N.  Y.  9;  Sayles  v.  Bates,  15  R.  I.  342,  5  Atl.  Rep.  497. 
In  the  first  of  these  cases,  it  was  assumed,  without  much  consideration, 
that  the  married  woman  was  a  shareholder  because  of  her  undivested 
property  in  the  shares,  and  the  decision  was  placed  upon  the  ground 
that,  being  a  shareholder,  she  was  liable  by  the  terms  of  the  statute.  In 
the  second  case  the  decision  was  placed  upon  the  authority  of  the  first, 
and  the  court  said: 

''If  a  married  woman  is  capable  of  becoming  a  stockholder,  which  is  not 
questioned,  she  becomes  subject  to  the  liability  by  force  of  the  statute,  not  by 
contract,  when  she  becomes  a  stockholder." 

These  decisions  are  entitled  to  great  respect,  but  they  seem  to  ignore 
the  contractual  character  of  the  relation  and  the  liability.  Doubtless 
it  would  be  competent  for  the  legislature  to  declare  that  any  married 
woman  who  might  acquire  shares  in  a  corporation  should  be  regarded 
as  a  stockholder,  and  should  be  liable  as  such,  notwithstanding  her 
shares  might  be  the  absolute  property  of  the  husband,  at  his  option;  but, 
in  the  absence  of  language  to  that  effect,  a  statute  which  makes  share- 
holders liable  for  the  debts  of  the  corporation  must  be  presumed  to  in- 
clude only  persons  belonging  to  the  class  who  can  contract  that  relation 
towards  the  corporation  and  creditors.  The  relation  is  a  contractual  one, 
and  the  liability  is  founded  on  the  presumed  assent  of  the  shareholder 
to  bfe  bound  by  the  terms  of  the  organic  law  of  the  corporation.  This 
is  well  stated  by  Allen,  J.,  in  Lowry  v.  Inman,  46  N.  Y.  125: 

**  A  personal  liability  of  stockholders  for  the  debts  of  a  corporation,  in  vir- 
tue of  the  charter.  Is  not  in  the  nature  of  a  penalty  or  forfeiture,  and  does 
not  exist  solely  as  a  liability  imposed  by  statute.  It  is  not  enforced  simply 
as  a  statutory  obligation,  but  is  regarded  as  voluntarily  assumed  by  the  act 
of  becoming  a  stockholder.     By  such  act  he  assents  to  be  bound,  or  that  his 
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property  shall  be  charged,  with  the  debts  of  the  corporation,  to  the  extent  and 
In  the  manner  prescribed  by  the  act  of  incorporation." 

In  Ireland  v.  Turnpike  Cb,,  19  Ohio  St.  372,  the  court  say: 

"He  becomes  a  stockholder  by  virtue  of  a  contract  with  the  company,  and 
he  has  a  right  to  stand  opon  the  terms  of  that  contract,  interpreted  and  lim- 
ited by  the  laws  under  which  it  was  made." 

The  nature  of  the  liability  is  considered  by  the  supreme  court  in  Car- 
rol V.  Green^  92  U.  S.  609,  in  a  case  where  the  question  was  whether  an 
action  against  a  stockholder,  under  a  statute  making  stockholders  liable 
for  the  debts  of  the  company  to  a  limited  amount,  was  "grounded  upon 
contract,"  so  as  to  be  barred  by  the  statute  of  limitations;  and  the  court 
held  that  it  was.  Speaking  of  the  assent  of  tjie  shareholder  to  be  bound 
by  the  terms  of  the  statute  of  incorporation,  evidenced  by  taking  stock, 
the  court  said: 

"The  assent  thus  given,  and  the  promise  implied,  are  of  the  essence  of  the 
liability  sought  to  be  enforced  in  this  proceeding." 

To  the  same  effect  are  the  following  adjudications:  Coming  v.  McCvl- 
Imgh,  1  N.  Y.  47;  Havjthome  v.  Gite/,  2  Wall.  10;  Narris  v.  WrenschaU, 
34  Md.  492;  Ericksonv.  Nemith,  46  N.  H.  371;  Coleman  v.  White,  14 
Wis.  700.  It  does  not  follow  that  because  a  married  woman  may  have 
at  common  law  a  qualified  property  in  the  shares  of  a  corporation  which 
have  not  been  reduced  to  the  possession  of  her  husband  she  may  therefore 
become  a  shareholder.  A  person  can  become  a  shareholder  in  only  one 
of  two  ways, — by  original  subscription  for  shares,  or  by  a  transfer  which 
operates  as  a  novation,  and  substitutes  the  transferee  in  the  place  of,  and 
subjects  him  to  the  liabilities  of,  the  original  subscriber,  and  releases  the 
latter  from  all  further  liability  on  his  contract.  A  married  woman,  un- 
der the  common-law  disabiliiies,  cannot  be  a  competent  party  to  either 
form  of  the  contractual  relation  thus  created.  "A  feme  covert  cannot  sus- 
tain the  character  of  partner,  because  she  is  l^ally  incapable  of  entering 
into  the  contract  of  partnership;  and  although  married  women  are  not 
unfrequently  eniitled  to  shares  in  banking  houses  and  other  mercantile 
concerns,  under  positive  covenants,  yet,  where  this  happens,  their  hus- 
bands are  entitled  to  shch  shares,  and  become  partners  in  their  stead." 
Colly.  Partn.  §  14.  Her  incapacity  to  enter  into  the  relation  of  a  share- 
holder is  manifest  because  a  transfer  of  shares  to  her,  like. the  transfer  to 
an  infant,  does  not  discharge  the  transferrer  from  the  obligations  of  a 
shareholder,  and  because  she  cannot  transfer  them  and  substitute  an- 
other by  her  act  in  the  place  of  the  original  shareholder.  Many  cases 
are  found  in  the  books  where  transfers  of  shares  to  infiants  have  been 
treated  as  ineffectual  to  relieve  the  transferrer  from  liability  as  a  share- 
holder, upon  the  ground  that  a  transfer  to  one  incapable  of  taking  is  void 
as  to  creditors  and  the  company.  Thus  it  has  been  held  that,  because  a 
transfer  to  an  infant  is  voidable  by  the  company  until  ratified  by  the  in- 
fant upon  attaining  his  majority,  if  the  company  is  wound  up  before 
that  time  the  transferrer  is  liable  as  a  contributory,  even  when  he  acted 
in  good  faith,  and  in  ignorance  of  the  infancy  of  the  transferee.     Mann's 
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Case,  L.  R.  3  Ch.  459;  WesUm^s  Case,  L.  R.  5  Cb.  614;  Mckalls  v.  Merry, 
L.  R.  7  H.  L.  530;  Ruchuky  v.  De  Haven,  97  Pa.  St.  202;  Reman  v. 
Fry,  5  J.  J.  Marsh.  634.  Yet,  unlike  a  married  woman,  the  infant 
can  transfer  his  shares  to  another;  and  when  he  does  this  to  one  who  is 
competent  to  become  a  shareholder  his  title  passes,  as  against  the  cor- 
.poration,  and  the  original  shareholder  is  absolved  from  further  liabil- 
ity. Oooch^s  Case,  L.  R.  8  Ch.  266.  The  shares  of  the  married  woman 
must  be  transferred  by  her  husband,  if  transferred  at  all;  and  if  he 
has.  reduced  them  to  possession  by  allowing  them  to  stand  in  his  name 
he  is  liable  to  contribute  as  a  shareholder  to  the  payment  of  the  debts  of 
the  corporation,  whether  they  belong  to  her  at  the  time  of  the  marriage, 
or  whether  she  subsequently  acquired  them.  Burlinaon^a  Oa96,  3  De  Gex 
&  9.  18;  Sadler'a  Case,  Id.  36;  WkUe'a  Caae,  Id.  157;  Thomas  v.  Bank, 
6  Ct.  Sees.  Cas.  607.  Unless  the  proposition  can  be  maintained  that  a 
person  can  occupy  the  status  of  a  shareholder,  who  cannot  make  a  con- 
tract of  purchase  or  sale,  whose  acquisition  of  the  shares  does  not  ab- 
solve the  prior  holder  from  the  obligations  of  a  shareholder,  who  cannot 
receipt  for  the  dividends,  and  who  cannot  transfer  the  shares  to  another, 
a  married  woman  cannot  at  common  law  become  a  shareholder.  In  the 
case  of  Bundy  v.  Cocke,  supra,  the  court  was  careful  to  put  the  married 
woman's  liability  on  the  ground  that  the  enabling  acts  of  the  state  whose 
laws  controlled  the  question  had  removed  her  common-law  disability. 
The  modifications  in  Vermont  of  the  common-law  doctrine  of  the  capac- 
ity of  married  women  to  acquire  and  enjoy  separate  property,  evinced 
by  the  decisions  of  the  highest  court  of  the  state,  are  quite  radical,  and 
would  seem  to  remove  any  question  of  capacity  to  become  a  stockholder 
in  that  state.  In  Caldwell  v.  Renfrew,  33  Vt.  213,  the  supreme  court 
held  that,  where  both  husband  and  wife  have  always  treated  money  and 
notes  belonging  to  her  before  or  accruing  to  her  after  marriage  as  her 
separate  estate,  her  right  to  hold  and  dispose  of  them  will  be  recognized 
and  protected  by  courts  of  law  as  well  aa  in  equity.  In  CkQd  v.  Pearl, 
43  Vt.  224,  the  court,  referring  to  several  previous  decisions,  state  their 
result  as  follows: 

"In  these  cases  the  legal  title  of  the  wife  was  recognized  in  a  court  of  law 
as  existing  against  the  effect  of  coverture  by  reason  of  an  underatanding  be- 
tween the  husband  and  wife  after  marriage,  rather  implied  than  expressed, 
that  certain  property  which  would  otherwise  belong  to  tlie  husband  should  re- 
main and  be  the  sole  and  separate  property  of  the  wife." 

In  that  case  the  court  held,  the  wife  being  divorced,  that  she  could 
maintain  trover  for  such  property  against  one  who  had  purchased  it  from 
the  husband.  In  Premo  v.  Heioitt,  55  Vt.  362,  the  court  held  that  the 
wife  acquired  the  legal  title  to  property  puipchased  by  lier  with  moneys 
of  the  husband,  which  were  paid  to  her  with  his  consent,  he  having 
treated  the  property  so  purchased  as  her  own,  and  could  maintain  trover 
against  an  execution  creditor  of  the  husband  who  had  seized  it.  Many 
other  cases  decided  by  the  supreme  court  recognize  the  law  to  be  that 
whatever  property  the  wife  acquires  during  marriage,  either  by  gift  from 
the  husband|  or  from  third  persons,  which  she  is  allowed  by  his  consent, 
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express  or  implied,  to  hold  and  treat  as  her  own,  is  her  sole  and  separate 
property,  both  at  law  and  in  equity.  The  doctrine  established  by  the 
authorities  is  expressed  in  Bent  ▼.  BenJtj  44  Vt.  555,  by  the  language  of 
Boss,  J.,  as  follows: 

''The  law  is  well  settled  in  this  state  that  the  husband  may  surrender  to  the 
wife  the  right  to  her  personal  property,  which  the  law  gives  him  by  reason  of 
the  marriage;  that  he  may  do  this  by  an  antenuptial  contract  to  that  effect, 
by  allowing  her  to  claim  and  control  for  a  long  time  property  given  her  dur- 
ing the  coverture  i^  her  separate  property,  and  refraining  to  exercise  the  right 
which  the  law  gives  him  to  take  from  her  such  property  and  use  it  as  his  own, 
and  by  making  gifts  himself  to  the  wife." 

lu  the  present  case  the  husband,  as  executor,  instead  of  transferring 
the  shares  to  himself  individually ,  transferred  them  to  his  wife.  By  that 
act  he  manifested  his  intention  not  to  reduce  the  choses  in  action  to  his 
own  possession,  and  his  consent  that  the  defendant  might  hold  and  en- 
joy them  as  her  own  property.  She  thereby  acquired  the  legal  title  to 
the  stock  by  the  law  of  Vermont,  according  to  the  decisions  of  the  high- 
est courts  of  the  state.  Consequently  she  became  a  stockholder  of  the 
corporation  in  every  sense  of  the  term.  In  those  states  where  the  title 
of  a  married  woman  to  her  separate  property  is  only  recognized  in  equity, 
her  capacity  to  take  and  hold  it  comprehends  the  power  to  charge  it  f(5r 
her  debts,  and  to  alienate  it;  and  she  can  charge  it  for  a  debt,  or  the  ful- 
fillment of  a  contract,  either  in  writing  or  by  parol,  manifesting  her  in- 
tention to  do  so.  According  to  the  weight  of  authority  express  words 
are  not  necessary  to  create  the  charge.  As  is  stated  by  Mr,  Bishop  (1 
Bish.  Mar.  Wom.  §  862:) 

'*The  law  will  presume  honesty  and  fair  dealing,  and  not  scoundrelism  and 
fraud.  Therefore,  if  a  married  woman  having  a  separate  estate  contracts  a 
debt,  not  on  her  husband's  account,  but  on  her  own,  and  is  silent  on  the  ques- 
tion whether  or  not  she  means  it  to  be  a  charge  on  her  separate  estate,  the  law 
should  presume  the  latter,  rather  than  presume  an  intention  to  cheat  the  other 
party  to  the  contract." 

This,  in  substance,  is  the  doctrine  declared  by  Lord  Justice  Turner, 
in  a  very  careful  opinion,  in  Johnaon  v.  Oaliagher,  3  De  Gex,  P;  <&.  J. 
494.  Equity  recognizes  a  married  woman's  debt,  and  charges  it  upon 
her  separate  estate,  not  on  the  ground  that  the  contract  itself  is  an  ap- 
pointment or  charge,  but  because,  when  contracted  on  the  credit  of  the 
separate  estate,  or  for  its  benefit,  or  that  of  the  woman,  it  is  just  that  the 
estate  should  answer  it.  Yale  v.  Dederer^  18  N.  Y.  265.  In  Vermont, 
in  order  to  charge  her  separate  estate,  it  must  be  shown  that  the  debt 
for  the  payment  of  which  the  promise  was  made  went  to  the  benefit  of 
her  separate  estate,  or  for  her  benefit  on  the  credit  of  such  estate.  Sar^ 
geant  v.  Fh^enchj  54  Vt.  384;  SaiUhvxyrth  v.  Kimball,  58  Vt.  337,  339,  2 
Atl.  Rep.  12C.  It  must  be  concluded,  therefore,  that  in  Vermont  it  is 
competent  for  a  married  woman  to  become  a  stockholder  in  a  corporation, 
and  to  contract  to  charge  her  separate  property  with  the  payment  of  any 
liability  which  is  implied  from  entering  into  that  relation.  In  England, 
such  a  liability  was  enforced  in  Luard^s  Case^  1  De  Gex,  F.  &  J.  533, 
and  in  Re  Leeds  Banking  Cb.,  L.  R.  3  Eq.  781.  There  is  no  reason  why 
v.38F.no.9— 46 
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the  defendant  should  not  be  held  for  the  liability  sought  to  be  enforced 
in  the  present  case,  the  same  as  though  the  common-law  disability  to 
acquire  separate  estate,  enjoy  it,  and  contract  with  respect  to  it,  had  been 
removed  by  the  statute.  There  is  so  little  nierit  in  the  objections  raised 
to  the  admission  of  evidence  upon  the  trial,  and  in  the  criticisms  upon 
the  other  rulings  of  the  court  at  the  trial,  that  they  do  not  require  spe- 
cial consideration.     The  motion  for  a  new  trial  should  be  denied. 

Wheeler,  J.  The  principal  question  upon  the  motion  is  whether 
the  feme  defendant  is  Uable  as  a  shareholder  for  an  assessment  upon 
shares  in  the  national  bank  of  which  the  plaintiff  is  receiver,  standing 
on  the  books  in  her  name.  By  the  common  law  of  Vermont,  married 
women  could  become  shareholders  in  a  national  bank,  as  is  abundantly 
shown  in  the  foregoing  opinion.  They  could  as  well  enter  into  and  oc- 
cupy that  relation  as  if  empowered  thereto  by  express  statute.  They 
could  not  there  bind  themselves  personally  by  an  ordinary  contract. 
Ingram  v.  Nedd,  44  Vt.  462.  The  statutes  of  the  United  States  provide, 
however,  that  the  shareholders  of  every  national  banking  association 
shall  be  held  individually  responsible  for  all  contracts,  debts,  and  en- 
gagements of  such  association  to  a  certain  prescribed  extent.  Rev.  St. 
U.  S.  §  5151.  Married  women  are  included  by  this  statute  whenever,  by 
law,  they  have  become  such  shareholders.  Bundy  v.  Cocke^  128  U.  S. 
185,  9  Sup.  Ct.  Rep.  242.  They  do  not  themselves  make  the  contracts, 
incur  the  debts,  nor  enter  into  the  engagements  to  which  they  are  so 
held.  The  bank  creates  its  own  liability.  The  statute  annexes  the  ob- 
ligations of  the  shareholders  to  it  by  its  own  force.  Without  the  statute, 
none  of  them  would  be  liable;  with  it,  all  are  holden.  Richmond  v.  /row, 
121  U.  S.  27,  7  Sup.  Ct.  Rep.  788.  The  disability  of  coverture  would 
not  stand  in  the  way  of  this  force.  The  statute  itself,  with  the  common 
law  of  the  state,  would  remove  all  of  that.  Such  an  obligation  of  a  mar- 
ried woman,  arising  under  the  law  of  the  United  States,  could  be  en- 
forced by  an  action  at  law  in  Vermont,  as  a  contract  under  the  laws  of 
Massachusetts  which  would  not  have  been  valid  in  Vermont,  was  in 
Hohrves  v.  Reynolds,  55  Vt.  39.  Her  separate  property  could  be  taken 
on  the  execution  to  satisfy  the  judgment.  JFbx  v.  HcUehj  14  Vt.  340. 
Thus  her  liability  appears  to  have  been  fixed,  and  the  remedy  adequate. 
I  concur  fully  in  the  conclusion  reached,  that  the  motion  should  be 
overruled. 
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McAleeb  et  al.  v.  Clay  County. 
(Oireuii  Court,  2f.  D.  lotoa,  W.  D.    May  26, 1889.) 

1.  Judgments— Actions  on— Limitations— REvrvAii  by  Admission. 

Code  Iowa,  §  2629,  proyides  that  actions  fonnded  on  unwritten  contracts 
may  be  brought  within  5 years  after  the  cause  accrues;  those  founded  on  writ- 
ten contracts  within  10  years:  and  those  founded  on  a  judgment  within  20 
years.  Section  2539  provides  that  causes  of  action  founded  on  contract  may 
be  revived  by  an  admission  in  writing  that  the  debt  is  unpaid.  Held,  that  an 
action  on  a  judgment  is  not  an  **  action  founded  on  contract*'  within  the  mean- 
ing  of  section  2539,  and  is  not  revived  by  an  admission  in  writing. 

9.  Same. 

The  court  is  not  authorized  to  look  beyond  the  judgment,  and  ascertain 
whether  it  was  based  upon  a  contract. 

8.-  Same-Counties— Authority  of  Attorney. 

Section  2539  requires  the  admission  to  be  signed  by  the  party  to  be  charged 
therewith.  Held,  that  an  answer  to  an  information  for  mdndamiU  to  compel 
a  county  to  pay  a  judgment,  signed  only  by  the  county's  attorney,  cannot  be 
treated  as  a  writing  signed  by  the  county  within  the  meaning  of  that  section, 
as  the  attorney  had  no  general  authority  to  sign  the  answer  for  that  purpose. 

4.  Executors  and  Administrators- Foreign  Administrators— Pleading. 

The  statutes  of  Iowa  require  foreign  administrators  to  take  out  auxiliary 
letters  in  that  state  before  suing  in  its  courts.  Held,  that  an  averment  in  an 
amended  petition,  in  an  action  by  foreign  administrators  in  the  circuit  court 
for  the  district  of  Iowa,  that  since  the  filing  of  the  original  petition  auxiliary 
letters  have  been  granted,  cannot  be  stricken  out  on  motion  as  irrelevant. 
The  question  as  to  whether  the  action  as  then  pending  could  be  sustained  \% 
a  matter  in  abatement,  and,  if  not  properly  raised,  would  be  waived. 

At  Law.     On  motion  to  strike  out  parts  of  amended  petition. 

E.  0.  Hugha^  for  plaintiffs. 

A.  C.  Parker  and  /.  F.  Duncombej  for  defendant. 

Shiras,  J.  On  the  21st  of  October,  1864,  a  judgment  was  rendered 
in  the  United  States  circuit  court  for  the  district  of  Iowa  in  favor  of  Mi- 
chael McAleer  against  the  county  of  Clay,  Iowa,  the  cause  of  action  be- 
ing county  warrants  issued  by  the  defendant.  The  judgment  plaintiff 
having  died  in  the  state  of  New  York,  of  which  he  was  a  resident,  the 
present  plaintiffs  were  in  1881  appointed  administrators  of  his  estate  by 
the  surrogate's  court  for  the  county  of  New  York  in  that  state.  On  the 
13th  of  November,  1888,  the  present  action  was  brought,  to  recover  the 
balance  alleged  to  be  due  and  unpaid  upon  the  judgment  rendered  Oc- 
tober 1^1,  1864.  A  demurrer  to  the  petition  being  filed,  setting  up  that 
upon  the  face  of  the  petition  it  appeared  that  the  cause  of  action  was 
barred  by  the  state  statute  of  limitations,  the  plaintiffs  filed  an  amended 
and  substituted  petition  setting  up  the  fact  that  in  May,  1881,  the  plain- 
tiffs had  filed  an  information  for  a  mandamus  against  the  county  and  its 
officials,  for  the  purpose  of  enforcing  the  levy  and  collection  of  a  tax  for 
the  payment  of  such  judgment;  the  information  and  the  answer  thereto 
being  set  out  in  fuU,  the  purpose  thereof  being  to  show  that  in  said  pro- 
ceedings the  defendant  had  admitted  the  existence  of  the  judgment,  and 
thereby  defeated  the  running  of  the  statute  of  limitations.     The  defend- 
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ant  now  moves  to  strike  out  of  the  amended  petition  such  portions  thereof 
as  set  forth  the  proceedings  in  fTiandamtz^  on  the  ground  of  immateriality. 
Thus  is  presented  the  question  whether  the  matters  thus  pleaded  are 
of  avail  in  meeting  the  question  of  the  bar  of  the  statute.  By  section 
2529  of  the  Code  of  Iowa  it  is  provided  that — 

'*Tbe  following  actions  may  be  brought  within  the  times  herein  limited,  re- 
spectively, after  their  causes  accrue:  *  ♦  ♦  (4)  Those  founded  on  un- 
written contracts  *  *  *  within  five  years;  (5)  those  founded  on  written 
contracts  *  ♦  *  within  ten  years;  (6)  those  founded  on  a  judgment  of  a 
court  of  record,  whether  of  this  or  of  any  other  of  the  United  States,  or  of  the 
federal  courts  of  the  United  States,  within  twenty  years.  ** 

Section  2539  provides  that — 

"Causes  of  action  founded  on  contract  are  revived  by  an  admission  that  the 
debt  is  unpaid,  as  well  as  by  a  new  promise  to  pay  the  same.  But  such  ad- 
mission  or  new  promise  must  be  in  writing,  signed  by  the  party  to  be  charged 
thereby." 

As  the  petition  upon  its  face  shows  that  more  than  20  years  intervene 
between  the  date  of  rendition  of  the  judgment  sued  on  and  the  date  of 
the  commencement  of  this  action,  it  follows  that  the  action  is  barred, 
unless  the  right  to  sue  is  saved  by  reason  of  the  other  facts  stated  in  the 
petition. 

The  first  question  for  determination  is  whether  the  provisions  of  sec- 
tion 2539  are  applicable  to  actions* founded  on  judgments.  By  its  terms 
it  is  limited  to  causes  of  action  founded  on  contracts.  In  the  section 
providing  for  the  periods  of  limitation,  actions  founded  oa  contracts  are 
clearly  distinguished  from  actions  founded  on  judgments,  and  different 
periods  are  assigned  to  each.  It  seems  to  me,  therefore,  that  the  same 
distinction  must  be  observed  when  construing  section  2539.  It  is  dear 
that  within  the  meaning  of  section  2529  the  present  action  is  one  founded 
upon  a  judgment,  and  not  upon  a  contract.  If  it  was  founded  upon  a 
contract  unwritten,  the  period  of  limitation  would  be  5  years,  with  the 
privilege  of  showing  that  it  had  been  revived  within  5  years  last  past  by 
an  admission  or  new  promise  in  writing.  If  it  was  founded  upon  a  con- 
tract written,  the  period  of  limitation  would  be  10  years,  with  the  privi- 
lege of  showing  that  within  the  10  years  last  past  it  had  been  revived  by 
an  admission  or  new  promise  in  writing.  If  founded  upon  a  judgment, 
the  period  of  limitation  is  20  years;  but  upon  what  section  of  the  statute 
can  be  based  the  claim  that  an  admission  or  new  promise  will  revive  it? 
The  very  fact  that  the  period  of  limitation  is  20  years  takes  it  out  of  the 
two  classes  of  written  and  unwritten  contracts,  and  it  is  only  causes  of  ac- 
tion based  upon  contracts  that  can  be  revived  by  an  admission  or  new 
promise  under  section  2539.  But  it  is  argued  that  the  court  may  look 
beyond  the  judgment  itself  as  a  cause  of  action,  and  ascertain  whether  it 
was  based  upon  contract,  and,  if  it  was,  then  hold  that  the  cause  of  ac* 
tion  founded  on  the  judgment  may  be  revived  by  a  new  promise  or  ad- 
mission in  writing;  Certainly  it  is  not  so  expressed  in  the  statute,  and 
there  exists  no  good  reason  why  exceptions  should  be  grafted  upon  it 
not  fairly  within  the  language  used.     Suppose  A.  should  negligently 
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cause  an  injury  to  B.,  for  which  an  action  in  tort  would  lie.  In  settle- 
ment of  such  injury  A.  executes  to  B.  a  written  contract  to  pay  him  a 
given  sum.  Upon  this  contract  judgment  is  rendered  in  favor  of  B. 
After  the  lapse  of  20  years  from  the  rendition  of  the  judgment,  suit  is 
brought  thereon.  If,  to  avoid  the  plea  of  the  statute  by  proving  a  new 
promise,  it  was  permitted  to  B.  to  show  that  the  judgment  was  founded 
upon  a  written  contract,  should  it  not  likewise  be  permitted  to  A.  to  show 
that  the  contract  was  founded  on  a  tort,  thus  showing  that  the  original 
foundation  of  the  action  was  not  a  contract,  but  was  a  tort?  Certainly 
it  was  not  intended  that  the  court  should  investigate  the  origin  of  every 
cause  of  action  evidenced  by  judgments  in  order  to  ascertain  the  period 
of  limitation  applicable  thereto.  The  periods  provided  in  the  statute  ap- 
ply to  the  cause  of  action  in.  the  form  in  which  it  is  made  the  foundation 
of  the  action  to  which  the  limitation  is  pleaded.  The  sole  inquiry,  there- 
fore, in  the  present  case  is  as  to  the  cause  of  action  on  which  the  present 
suit  is  based,  and,  it  appearing  that  it  is  founded  upon  a  judgment,  the 
period  applicable  thereto  is  20  years,  and  the  provisions  of  section  2589 
are  not  applicable  to  this  class  of  actions. 

Furthermore,  to  revive  a  suit  based  upon  a  contract  under  the  pro- 
visions of  section  2589,  it  is  necessary  that  the  written  admission  or  new 
promise  should  be  signed  by  the  party  to  be  charged  therewith.  The 
admission  claimed  to  exist  in  the  present  case  is  found  in  the  answer 
filed  in  the  name  of  the  county  to  the  information  for  the  mandamus. 
The  answer  is  signed  solely  in  the  name  of  the  attorneys  appearing  for 
the  county.  In  the  case  of  Carpenter  v.  District  2J?.,  58  Iowa,  335,  12 
N.  W.  Rep.  280,  the  supreme  court  of  Iowa  held  that  an*  indorsement 
entered  upon  a  warrant  by  the  treasurer  of  the  school-district,  and  signed 
by  him,  was  not  the  act  of  the  district  township  within  the  meaning  of 
section  2589,  for  the  reason  that  the  treasurer  had  no  authority  to  bind 
it  by  his  contracts  or  admissions.  The  act  done  by  the  treasurer  in  in- 
dorsing the  payments  made  upon  the  warrants  was  an  official  act  wholly 
within  the  scope  of  his  authority,  yet  it  was  held  that  it  did  not  bind 
the  district  township  as  an  admission  or  new  promise.  In  the  case  at 
bar  the  attorneys  doubtless  had  authority  to  sign  the  answer  to  the  infor- 
mation, and  for  the  purposes  of  that  case  their  action  bound  the  county, 
but  it  is  equally  dear  that  an  attorney  has  no  general  authority  to  con- 
tract for  and  bind  a  county  by  admissions  or  promises;  and  therefore, 
under  the  doctrine  of  the  supreme  court  of  Iowa  in  the  case  cited,  it 
must  be  held  that  the  answer  to  the  information,  being  signed  by  the  at- 
torneys only,  cannot  be  held  to  be  a  writing  signed  by  the  county,  within 
the  meaning  of  section  2539.  For  these  reasons  the  matters  set  forth  in 
connection  with  the  mandamus  proceedings  are  immaterial,  and  the  mo- 
tion to  strike  the  same  from  the  amended  petition  is  granted. 

It  is  also  sought  to  strike  from  the  petition  the  allegation  that  since  the 
bringing  of  this  action  the  plaintiffs  have  had  issued  to  them  auxiliary 
letters  of  administration  by  the  proper  probate  court  of  Iowa.  The  po- 
sition of  defendant  is  that  foreign  administrators  cannot  maintain  an  ac- 
tion for  the  recovery  of  the  assets  of  the  estate  without  taking  out  letters 
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of  odministration  in  this  state,  and  that  the  latter  must  be  procured  be- 
fore the  action  is  brought.  On  part  of  plaintiff  it  is  claimed  that,  while 
it  is  true  that  auxiliary  administration  most  be  had  in  this  state,  when 
such  letters  are  in  fact  procured  the  petition  may  be  amended  by  the 
ayerment  of  the  issuance  of  such  letters,  and  the  action  may  be  sus- 
tained. It  cannot  be  questioned  that  under  the  liberal  provisions  of  the 
Ck)de  of  Iowa  touching  amendments,  the  supreme  court  of  Iowa  has  sus- 
tained changes  in  the  parties  plaintifif  and  other  amendments  which  in 
principle  would  seem  to  justify  the  court  in  holding  in  the  present  case 
that  the  action  could  be  maintained.  WeUs  v.  Stombock^  59  Iowa,  376, 
13  N.  W.  Rep.  340.  Whatever,  however,  is  the  true  ruling  on  the  ul- 
timate question  involved,  the  motion  to  strike  out  the  averment  touch- 
ing the  issuance  of  the  auxiliary  letters  in.  Iowa  cannot  be  sustained. 
The  fact  that  such  letters  have  been  issued  to  plaintiffs  is  a  material  and 
necessary  matter  to  be  averred.  Whether  the  action  as  now  pending 
can  be  sustained,  having  been  brought  before  the  issuance  of  these  let- 
ters, is  a  question  that  may  not  arise  in  the  case.  If  the  defendant  does 
not  in  some  proper  mode  raise  the  question, — it  being  merely  a  matter 
in  abatement, — ^but  tenders  some  other  issue  or  issues,  this  defense,  if 
it  be  one,  would  be  waived.  Under  these  circumstances  it  cannot  be 
said  that  this  averment  of  the  issuance  of  the  auxiliary  letters  is  an  aver- 
ment of  a  wholly  immaterial  matter,  and  for  this  reason  the  motion  to 
strike  is^  in  this  particular,  overruled. 


Cornwall  v.  The  New  York. 

(Disiriei  Cowrt,  8,  D,  New  York.    February  7,  1889.) 

Damages— Remotb  ai7i>  Proximate  Cause. 

A  boat,  while  loading,  was  injured  by  the  swells  from  a  passing  steamer. 
Her  loading  was  completed  with  a  full  carffo,  and  she  was  then  started  to- 
wards her  destination,  125  miles  distant,  and  foundered  near  the  end  of  the 
trip.  Held,  that  the  risk  of  the  trip  should  not  be  thrown  upon  the  steamer, 
but  that  she  was  liable  only  for  the  injuries  occasioned  by  the  swells. 

In  Admiralty, 

Hyland  &  Zabriskiey  for  libelant. 

0.  &  A.  Van  Santvoord,  for  claimants. 

Brown,  J.  The  libelant's  boat,  having  received  injuries  while  loading 
with  ice  near  Albany  by  thumping  upon  the  bottom  in  consequence  of 
the  Swells  caused  by  the  steamer  New  York  in  passing  her,  is  entitled  to 
recover  all  the  direct  and  proximate  damages  arising  from  the  fault  of 
the  latter,  and  no  more.  Scheffer  v.  Railroad  Cb.,  106  U.  S,  249.  This 
doubtless  includes  the  damages  arising  in  the  course  of  reasonable  and 
proper  efforts  to  extricate  .the  injured  vessel  from  the  position  in  which 
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the  fault  of  the  other  had  left  her.  The  NeUie,  2  Low.  494.  the  libel- 
ant's boat,  immediately  after  the  accident,  was  found  to  be  leaking.  She 
was  not  then  quite  loaded.  Her  loading  was  afterwards  completed  with 
a  full  cargo,  as  I  understand,  as  though  no  injury  had  happened;  and 
she  was  thereupon  taken  across  the  river  to  form  one  of  a  tow  which  she 
had  previously  been  intending  to  join  on  a  trip  to  New  York.  She  went 
down  with  the  tow,  and,  when  within  12  miles  of  the  city,  the  ice  lifted 
the  upper  part  from  the  bottom,  and  the  boat  and  cargo  thereby  became 
a  total  loss.  The  evidence  shows  that  she  could  not  be  docked  with  her 
cargo  in  her;  and  the  cargo,  it  is  said,  could  not  be  transferred  so  as  to 
be  of  much,  if  any,  value.  The  evidence  on  this  last  point  is  not  satis- 
factory. The  boat  was  24  years  old,  evidently  weak,  and  she  started 
upon  her  trip  without  examination,  and  leaking  badly.  I  do  not  think 
the  captain's  conduct  in  this  case  comes  fairly  within  the  rule  that 
charges  upon  the  wrong-doer  the  reasonable  efforts  made  to  save  an  in- 
jured vessel.  It  is  very  improbable  that  the  trip  to  New  York  was  made 
with  the  view  to  save  the  vessel  or  cargo;  for,  if  that  had  been  the  only 
object,  certainly  the  captain  would  not  have  increased  the  risk  by  tak- 
ing more  ice  aboard  after  the  accident.  Just  how  much  more  ice  was 
'  put  aboard  is  not  stated;  bxit  as  the  boat  completed  about  125  miles  of 
her  trip  before  foundering,  after  being  fully  loaded,  it  is  fair  to  assume 
that  if  she  had  taken  aboard  only  a  small  amount  less  she  would  have 
completed  her  trip.  The  completion  of  the  loading,  the  lack  of  exam- 
ination and  of  any  effort  to  stop  the  leak,  all  lead  to  the  same  conclu- 
sion. From  the  moment  the  boat  started  constant  efforts  at  the  pump 
were  necessary.  The  boat  was  very  old  and  weak,  and  plainly  unsea- 
worthy.  A  boat  of  ordinary  strength  would  not  have  separated  as  this 
boat  did.  It  was  not  a  case  where  instant  action  was  necessary  to  save 
the  boat  or  cargo  from  destruction.  The  captain  was  not,  I  think,  en- 
titled, under  such  circumstances,  to  throw  the  risk  of  losing  the  boat 
and  cargo  during  a  trip  of  140  miles,  on  the  steamer,  without  notice  to 
her,  and  without  examination.  I  allow  $400,  the  estimated  damage  to 
the  boat  by  the  injuries  to  her  bottom.  Having  been  lost  in  the  cap- 
tain's subsequent  venture,  there  is  nothing  to  be  added  for  demurrage. 
Decree  for  $400|  with  interest  from  August  16,  1887 ,  and  costs. 


Watkinds  v.  Southern  Pac.  R.  Co. 
(District  Court,  D.  Oregon.    May  16, 1889.) 

1..  NeOLIGEKCE — CONTRIBUTORT  NbGLIGENCE— PLEADING. 

Contributory  negligence  is  a  defense  which  necessarily  implies  negligence 
on  the  part  of  the  defendant,  and  is  therefore  a  plea  of  confession  and  ayoid- 
ance. 
2.  Same. 

A  statement  in  an  answer  purporting  to  be  a  defense  of  contributory  negli- 
gence to  an  action  for  damages  for  an  injury  to  the  person,  which  only  de- 
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nies  that  the  injury  was  caused  bj  the  negligence  of  the  defendant^  and  al- 
leges that  it  was  ''wholly*'  cansed  by  the  negligence  of  the  plaintiff,  is  not 
such  a  defense,  but  only  a  denial  of  the  negligence  of  the  defendant,  and 
needs  no  reply. 

a  Bams. 

Where  the  plaintiff  alleges  in  bis  complaint  that  the  injury  which  is  the 
subject  of  the  action  was  not  caused  by  any  fault  or  negligence  on  his  part, 
and  the  defendant,  instead  of  moYing  to  strike  out  the  allegation,  specifically 
denies  the  same,  an  issue  is  formea  on  the  question  of  contributory  negli- 
gence, and  no  further  pleading  is  necessary  thereabout. 

4  Saicb— Motion  for  Judohbnt  on  Pleadings. 

A  motion  for  ajudgment  on  the  pleadings  will  not  be  allowed,  under  sec- 
tion 78,  Comp.  1887,  unless  the  defense  is  admitted  by  the  failure  to  reply 
thereto,  and  the  matter  contained  therein  is  not  otherwise  contested  or  pnt  in 
Issue  in  the  pleadings,  and  is  sufficient  to  Justify  the  Judgment. 

{SyUalnis  hy  the  Court,) 

At  Law.     On  motion  for  judgment  on  the  pleadings. 
John  M.  Oearinj  for  plaintiff. 
Ecarl  C.  Bronaugh^  for  defendant. 

Deadt,  J.  This  action  is  brought  to  recover  damages  for  an  injury 
to  the  person  of  the  plaintiff,  alleged  to  have  been  caused  by  the  n^- 
gence  of  the  defendant  in  failing  to  keep  a  light  on  the  way  or  approach 
to  its  railway  station  at  Lebanon,  Linn  county,  Or. 

The  action  was  brought  in  the  state  circuit  court  for  said  county,  and 
removed  here  by  the  defendant,  a  corporation  formed  under  the  laws  of 
Kentucky,  the  plaintiff  being  a  citizen  of  Oregon. 

In  his  complaint  the  plaintiff  alleges  that  the  injury  occurred  ''through 
no  fault  or  negligence  "  of  his. 

In  its  answer  the  defendant ''denies  that  through  no  fault  or  negligence 
of  plaintiff"  he  was  injured,  as  allied  in  the  complaint. 

The  answer  also  contains  a  statement  erroneously  styled  "a  further  and 
separate  defense,"  in  which  it  is  alleged  that  the  defendant  used  due  care 
and  diligence  in  the  matter  complained  of,  and  that  the  alleged  injury  to 
the  plaintiff  was  not  caused  by  any  nogligenoe  on  the  part  of  the  defend- 
ant, but  was  "wholly  owing  to  the  negligence  and  fiEtult  of  the  plaintiff 
himself." 

No  reply  having  been  filed  to  this  so-called  "defense,"  the  defendant 
moves  the  court  for  "judgment  against  the  plaintiff  on  the  pleadings,  and 
for  want  of  a  reply,  and  for  costs  and  disbursements." 

The  motion  was  first  made  without  notice  to  the  adverse  party,  but  the 
court  refused  to  hear  it  until  due  notice  of  the  same  was  given,  which 
was  done.  It  is  made  under  section  78,  Compilation  1887,  which  pro- 
vides that  "if  the  answer  contain  a  statement  of  new  matter,  constituting 
a  defense,  and  the  plaintiff  fails  to  reply  thereto,  the  defendant  may 
move  the  court  for  such  judgment  as  he  is  entitled  to  on  the  pleadings." 

The  motion  assumes  that  this  answer  contains  "new  matter,"  consti- 
tuting the  defense  of  contributory  negligence. 

Contributory  negligence  is  a  defense  to  this  action,  but  it  is  only  a  de- 
fense. And  therefore  the  plaintiff  need  not  allege  nor  prove  that  he  was 
without  fault  in  the  premises.     BaUway  Co.  v.  Oladmon^  15  Wall.  401; 
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Knarefbortmgh  v.  Mining  Q).,  8  Sawy.  446;  Holmes  v.  Railway  Co.,  6 
Sawy.  289;  Conray  v.  Qmstructian  Co,,  10  Sawy.  630,  23  Fed.  Rep.  71; 
Grant  v.  Baker,  12  Or.  829,  7  Pac.  Rep.  318;  Rrd  v.  Umatilla  Co.,  15 
Or.  313,  16  Pac.  Rep.  83. 

But  the  plaintiff  having  chosen  to  allege  in  his  complaint  that  the  in- 
jury occurred  without  fitult  or  nogligence  on  his  part,  and  the  defendant 
having  chosen  to  meet  this  all^ation  with  a  specific  denial  of  the  same, 
there  is  an  issue  of  fact  formed  on  this  question  which  must  be  tried  as 
such  before  a  judgment  can  be  given  in  the  case. 

The  statute  in  authorizing  a  judgment  on  the  pleadings  in  case  no  re- 
ply is  made  to  a  defense,  presupposes  that  the  facts  constituting  such  de- 
fense are  not  elsewhere  stated  or  put  in  issue  in  the  pleadings;  in  short, 
that  they  are  "new  matter." 

Admitting,  then,  for  the  sake  of  the  argument,  that  the  defense  of  con- 
tributory negligence  is  well  pleaded,  and  uncontroverted  by  a  reply,  still 
the  same  matter  is  put  at  issue  by  an  allegation  of  the  complaint,  and  a 
denial  of  the  answer,  v 

The  court  cannot  give  judgment  for  the  defendant  on  the  pleadings, 
unless,  when  taken  as  a  whole,  the  fact  or  facts  necessary  to  the  support 
of  such  a  judgment  are  thereby  admitted. 

True,  the  defendant  contends  that  the  fact  of  contributory  negligence, 
88  alleged  in  this  defense,  is  admitted,  because  no  reply  has  been  filed 
thereto.  But  the  plaintiff  had  already  alleged  that  he  was  not  guilty  of 
contributory  negligence,  and  the  defendant,  by  denying  the  same,  took 
issue  with  him  thereon.  An  issue  having  been  reached  on  this  question 
between  an  allegation  of  the  complaint  and  a  denial  of  the  answer,  there  is 
no  necessity  for  any  further  pleading  thereabout. 

I  know  it  may  be  said  that  this  allegation,  not  being  necessary  to  the 
statement  of  the  plaintiff's  case,  is  immaterial,  and  the  issue  taken  upon  it 
is  so  likewise.  But  it  anticipates  and  controverts  a  possible  defense  to  the 
action;  and  the  defendant  having  accepted  the  controversy  in  this  form  by 
taking  issue  on  the  allegation,  I  do  not  think  it  can  be  heard  to  say  the  is- 
sue is  an  immaterial  one,  and  ought  on  this  motion  to  be  disregarded. 

Biit  this  defense  is  not  a  good  plea  of  contributory  negligence,  and  is 
nothing  more  than  another  "denial"  of  the  plaintiffs  allegation  that  the  in- 
jury was  not  caused  by  any  fault  or  negligence  on  his  part. 

Contributory  negligence — n^igence  on  the  part  of  the  plaintiff — neces- 
sarily implies  negligence  on  the  part  of  the  defendant.  It  implies  that  the 
concurring  negligence  of  the  two  parties  caused  the  injury,  and  but  for  this 
concurrence  it  would  not  have  occurred. 

Contributory  n^ligence  is  therefore  a  defense  which  confesses  and 
avoids  the  plaintiff's  cause  of  action  as  stated  in  the  complaint.  4  Amer. 
&  Eng.  Cyclop.  Law,  17,  19;  Railway  Co.  v.  Thomas,  79  Ky.  164. 

This  defense  confesses  nothing,  but  avers  that  the  defendant  was  not 
guilty  of  negligence,  and  that  the  injury  sustained  by  the  plaintiff  was 
wholly  owing  to  his  own  negligence. 

As  I  have  said,  it  amounts  to  nothing  more  or  less  than  another  de- 
nial of  the  allegation  in  the  complaint  that  the  injury  in  question  was 
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not  cansed  by  the  fault  or  negligence  of  fhe  plaintiff.  Hoffman  v.  Gar- 
douj  15  Ohio  St.  215.  This  being  the  character  of  the  pleading,  it  needed 
no  reply,  and  might  properly  have  been  stricken  from  the  answer  as  i^ 
dondant.    The  motion  is  denied. 


Levy  v.  Kobebtbok. 
(Olrmai  Chwri,  8.  D.  Nmo  York.    April  16. 1880.) 

1  OuBTOin  Ddtibs— O>BvrBU0Ti0R  ov  Act. 

Where  there  are  two  distinct  proyisions  of  a  tariif  act,  either  of  which  might 
apply  to  an  imported  article,  it  must  be  held  dutiable  under  that  one  of  the 
two  proYiftiens  which  is  most  specific  in  its  character. 

t.  Samk. 

Where  no  sufficient  evidence  is  given  upon  the  trial  of  an  action  that  words 
in  a  statute  imposing  duties  on  imported  articles  have  any  special  or  peculiar 
meaning  in  trade  and  commerce  they  must  be  interpreted  according  to  their 
common  and  popular  acceptation. 

8l  Baiob— BvmBNGB  ov  Tbadb  MsAimre. 

Proof  that  foreign  fruits,  preserved  in  sugar  syrup  and  molasses,  which 
come  in  as  articles  of  importation,  and  which  plaintiff  has  dealt  in,  come  gen- 
erallv  in  air-tight  packages,  and  that  certain  dealers  in  dried  fruits  do  not 
handle  fruits  preserved  in  sugar  in  air-tight  packages,  is  not  sufficient  to  es- 
tablish a  trade  meaning  of  the  term  "fruits  preserved  in  sugar. " 

4  8AMB— CLA8SI9rCATI0Sr--0AKDIBD  GrTBON. 

Candied  citron,  •'. «.,  citron  boiled  in  sugar  and  dried,  is  properly  dutiable  at 
85  per  cent  ad  valar$m,  under  the  provision  in  Schedule  G  of  the  tariff  act  of 
March  8, 1883,  for  "comfits,  sweetmeats,  or  fruits  preserved  in  sugar,  spirits, 
syrup,  or  molassea,  not  otherwise  specified  or  provided  for  in  this  act,"  and  is  notl 
exempt  from  duty  under  the  provision  in  the  free  list  of  the  same  act  for  *«fraits 
green,  ripe,  or  dried,  not  specially  enumerated  or  provided  for  in  this  aot.*> 

At  Law.     On  motion  for  direction  of  verdict. 

Action  against  a  former  collector  of  the  port  of  New  York,  to  recover 
duties  paid  upon  certain  "candied  citron"  imported  by  plaintiff.  The 
goods  in  question  were  shown  by  evidence  upon  the  trial  to  be  the  fruit 
of  the  citron  tree,  boiled  in  sugar,  and  then  dried  and  packed  for  ship- 
ment. The  collector  had  exacted  35  per  cent,  duty  on  the  goods  under 
the  provision  in  Schedule  G  of  the  tariff  act  of  March  3, 1883,  for  "com- 
fits, sweetmeats,  or  fruits  preserved  in  sugar,  spirits,  syrup,  or  molasses, 
not  otherwise  specified  or  provided  for  in  this  act. "  The  importer  claimed 
that  the  goods  were  exempt  from  duty  by  virtue  of  a  provision  in  the 
free  list  of  the  same  apt  for  "fruits,  green,  ripe,  or  dried,  not  specially 
enumerated  or  provided  for. "  Evid  ence  was  given  on  behalf  of  the  plain- 
tiff that  all  brokers  and  dealers  in  foreign  dried  fruits  dealt  in  the  article 
in  question;  that  in  trade  papers  and  mercantile  prices  current  it  was  al- 
ways classed  among  foreign  dried  fruits;  that  plaintiff  had  bought  and 
sold  fruits  preserved  in  sugar,  syrup,  spirits,  and  molasses,  which  were 
done  up  in  air-tight  packages,  and  that  dealers  in  dried  fruits  did  not 
deal  in  fruits  preserved  in  sugar  or  syrup  which  came  in  air-tight  pack- 
ages. 
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Tremain  &  Tyler y  for  plaintiff. 

Stephen  A.  WaUcer^  U.  S.  Atty.,  and  W.  Wichfiam  Smithy  Asst.  U.  S. 
Atty.,  for  defendant, 

Lagombe,  J. ,  (orally  cliargingjury.')  This  article — citron — is  concededly 
a  fruit.  Thus  far  we  are  all  in  accord.  The  plaintiff  claims  that  it 
comes  within  the  designation  of  subdivision  704  of  the  tariff  act  of  1883, 
as  "fruit  dried."  Whether  it  is  to  be  included  in  that  designation  by  vir- 
tue of  the  fact  that  it  is  a  fruit,  and  is  in  fact  now  dried,  or  because  it  is 
commercially  known  as  "fruit  dried,"  we  may,  for  the  determination  of 
the  present  motion,  assume  that,  if  the  paragraph  referred  to  read  simply 
"fruit,  green,  ripe,  or  dried,"  this  article  would  appropriately  be  found 
within  it.  That  is  not  all  of  the  paragraph,  however.  It  is  "  fruit,  green, 
ripe,  or  dried,  not  specially  enumerated  or  provided  for  in  this  act." 
That  is  to  say,  having  provided  for  the  general  family  of  fruits,  and  pro* 
vided  for  them  quite  comprehensively  by  describing  their  condition, 
whether  green,  ripe,  or  dried,  congress  provided  that,  though  this  family 
should  be  free,  such  members  as  were  specially  enumerated — ^"otherwise 
provided  for  in  the  act" — should  pay  the  rate  of  duty  covered  by  such 
special,  particular  enumeration.  Some  of  the  articles  which  ordinarily 
would  be  dried  fruits,  such  as  almonds,  are  provided  for  specifically  by 
name  elsewhere  in  the  act.  It  is  contended  by  the  defendant  that  a  small 
group, — a  sub-group  of  this  general  family  of  fruits, — ^to-Wit,  those  which 
are  not  only  dried,  but  are  also  preserved  with  sugar,  has  been  excepted 
from  the  operation  of  the  paragraph  on  which  the  plaintiff  relies.  In 
support  of  that  contention  defendant  refers  to  paragraph  302,  which  pro- 
vides for  the  rate  of  duty  which  the  collector  has  here  assessed,  on  "com- 
fits, sweetmeats,  or  fruits  preserved  in  sugar,  spirits,  syrup,  or  molasses." 
Now,  a  comfit,  according  to  the  dictionary,  is  a  dried  sweetmeat;  any 
kind  of  fruit  or  root  preserved  with  sugar  and  dried. ,  A  sweetmeat  is  a 
fruit  preserved  with  sugar,  but  not  necessarily  dried.  What  would  be 
a  sweetmeat  becomes  a  comfit  if  it  is  not  only  preserved  with  sugar,  but 
is  also  dried. 

Upon  the  testimony  in  this  case  it  appears — Firsts  concededly,  that  this 
is  a  fruit;  second,  from  the  inspection  of  the  article  itself,  that  it  is  pre- 
served. It  has  not,  as  an  article,  become  destroyed  through  lapse  of 
time,  and  there  is  nothing  in  its  present  appearance  to  indicate  that  it  is 
likely  to  be  destroyed  by  being  kept  longer;  and  the  trade  testimony  as 
to  the  fact  that  in  its  present  shape  it  is  bought  and  sold,  indicates  that 
in  its  present  shape  it  has,  as  a  fruit,  been  preserved.  The  return  of  the 
appraiser  finds  that  there  is  in  or  with  this  fruit,  sugar, — ^not  some  other 
saccharine  substance,  but  sugar.  That  being  so,  there  seems  sufficient 
evidence  in  this  case  (and  in  iBct  I  do  not  recall  any  evidence  to  the  con- 
trary) that  it  is  a  fruit;  that  it  has  been  preserved;  that  it  is  dried;  and 
that  it  has  been  preserved  with  sugar.  Now,  it  is  very  true  that  words 
in  a  tariff  act  are  used  in  the  act  with  the  same  meaning  which  they  have 
in  trade  and  commerce,  and  I  anticipated  at  one  period  of  this  case  that 
there  might  be  a  large  body  of  testimony  as  to  what  the  trade'  meaning 
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of  the  words  "comfit,  sweetmeats,  or  fruits  preserved  in  sugar**  was;  and, 
had  there  been  a  conflict  of  testimony  upon  that  point,  I  might  have 
had  to  send  it  to  you,  gentlemen  of  the  jury,  to  determine  as  to  the  mean- 
ing in  trade  and  commerce  of  those  terms,  because,  although  the  sub- 
group of  fruits  preserved  in  sugar  and  dried  is  taken  out  of  the  general 
class,  still,  if  it  appeared  that  that  sub-group  in  trade  and  commerce  did 
not  cover  some  particular  and  specific  article,  it  might  be  fairly  urged 
that  that  particular  article  was  not  taken  out  of  the  general  dass  by  the 
use  of  the  designation  used  for  the  other  articles  of  the  sub-group.  But 
I  do  not  find  in  this  case  any  sufficient  testimony  to  warrant  sending  the 
case  to  you  upon  that  point.  All  that  appears  upon  that  branch  of  it  is 
the  statement  of  certain  dealers  in  dried  fruits  that  they  themselves  do 
not  handle  fruits  preserved  in  sugar  in  air-tight  packages;  and  the  further 
statement  of  the  plaintifif  that  foreign  fruits  preserved  in  sugar,  syrup, 
and  molasses,  which  come  in  as  articles  of  importation,  and  which  he 
himself  has  dealt  in,  come  generally  in  air-tight  packages.  That  is  all 
the  testimony  in  support  of  the  contention  that  there  is  a  trade  meaning 
to  be  given  to  the  words  "comfits,  sweetmeats,  or  firuits  preserved  in  sugar, 
spirits,  syrup,  and  molasses,"  different  from  the  meaning  which  they 
would  have  in  ordinary  language,  and  which  the  dictionary  gives  for  the 
words  employed.  I  do  not  think  that  the  testimony  is  sufficient  to  war- 
rant a  submission  of  that  point  to  the  jury. 
Verdict  directed  for  defendant. 


Lamb  et  al.  v.  Robertson,  Collector. 
lOireuit  Court,  8.  D.  New  York.    April  4. 1889.) 

1.  OUBTOMS  DnmS—OLASSnriOATIOK—- MAirUVACTURBS  09  JUTB. 

Certain  manafactures  of  Jute,  less  than  40  inches  in  width,  sized,  and  having 
a  patent  selvedge,  found  by  the  jury  to  be  "paddings'*  or  "canvas,"  and  not 
"burlaps,"  as  known  in  the  trade  and  commerce  of  this  country  at  and  prior 
to  March  8, 1888. 
&.  Bakb. 

The  terms  "burlaps"  and  "paddings,    as  used  in  Schedule  J  of  the  tariff 
act  of  March  8, 1888,  are  commercial  terms,  and  to  be  construed  accordingly. 

The  plaintiffs,  the  firm  of  Lamb  &  Griesbach,  in  1884  imported  into 
the  port  of  New  York  certain  manufactures  of  jute,  varying  in  width  from 
18  to  24  inches,  which  they  claimed  to  be  "burlaps,"  dutiable  at  80  per 
cent,  ad  vdhreni  under  Schedule  J  of  the  tariff  act  of  March  8,  1883,  (T. 
I.  338,)  but  which  the  defendant  collector  assessed  at  35  per  cent,  ad 
valorem  under  the  same  schedule,  (T.  I.  334)  as  "canvas,  paddings, 
*  *  *  or  other  manufactures  of  flax,  jute,  or  hemp,  or  of  which  flax, 
jute,  or  hemp  shall  be  the  component  material  of  chief  value,  not  spe- 
cially enumerated  or  provided  for."  The  plaintiffs'  evidence  tended  to 
show  that  the  merchandise  in  suit  was  known  as  "burlaps"  in  trade  and 
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commerce  at  the  time  of  the  passage  of  the  tariff  act  of  1883,  and  the 
term  ^^ paddings"  referred  to  a  class  of  goods  manufactured  of  jute  and 
Bax,  or  of  jute  and  cotton,  and  not  of  jute  exclusively.  Per  contra,  a 
number  of  domestic  manufacturers  and  wholesale  clothing  dealers  testified 
on  behalf  of  the  defendant  that  the  terms  "paddings"  and  "canvas"  re- 
ferred to  articles  sometimes  manufactured  wholly  of  jute,  (as  were  the 
articles  in  suit,)  and  sometimes  partly  of  jute  and  other  materials;  that 
there  was  a  difference  between  the  manufacture  of  "paddings"  and  of 
"burlaps,"  the  former  being  more  closely  woven,  of  a  finer  grade  of  jute, 
and  with  a  patent  selvedge,  which  burlaps  did  not  have;  that  the  stand- 
ard width  of  burlaps,  as  known  in  trade  and  commerce,  was  40  inches, 
and  the  weight  of  the  goods  in  trade  always  had  reference  to  the  weight 
of  the  40-inch  wide  burlaps,  and  to  no  other  width;  that  paddings  were 
also  sized,  in  order  to  make  them  stiff,  and  differed,  in  this  respect,  from 
the  ordinary  burlap  of  commerce;  that  the  narrow  goods  of  this  charac- 
ter (less  than  40  inches  wide)  were  sometimes  called  "paddings,"  and 
sometimes  called  "military"  or  "naval"  canvas,  and  were  not,  prior  to 
March  8, 1888,  known  as  "burlaps"  in  the  commerce  of  this  country* 

Stq)hen  O.  (Sarhe^  Edum  B.  Smith,  and  Charles  Owrie^  for  plaintiffs. 

Stephen  A.  Walker^  U.  S.  Atty,,  and  Henry  Q.  PlaUj  Asst.  U.  S.  Atty., 
for.  defendant. 

Lacombe,  J.y  (charging  jti/ry.)  The  question  here  is  simply  the  de- 
termination of  the  commercial  meaning  of  two  words.  Before  you  are 
samples  of  the  goods  .which  the  plaintiffs  actually  imported,  and  upon 
which  duty  was  exacted,  and  you  are  to  determine  by  what  name  such 
goods  were  known  in  trade  and  commerce  in  this  country  when  con- 
gress legislated  with  r^ard  to  thpm.  The  plaintiffs  say  they  were  "bur- 
laps," the  defendant  says  they  were  "canvas,"  or  "paddings."  The  term 
"burlaps"  and  the  term  "paddings"  are  found  in  the  tariff  act  in  force 
when  these  goods  were  imported,  as  in  fact  they  were  in  the  earlier  revis- 
ion of  the  statutes.  They  are  plainly  enough  commercial  terms;  and,  in 
general,  unlessacontrary  rule  of  interpretation  is  manifest,  when  tariff  acts 
use  commercial  terms  of  this  character,  they  use  them  in  the  meaning 
which  the  importers  and  large  dealers  in  this  country  gave  to  the  terms 
at  the  time  of  the  passage  of  the  act  in  which  they  are  found;  and  the 
commercial  meaning  of  the  terms  as  generally  understood  by  the  im- 
porters and  large  dealers  in  the  article  in  this  country  at  the  time  when 
the  act  was  passed  is  the  meaning  of  the  term  as  used  in  the  tariff  acts. 
Instructed  by  the  evidence  in  this  case,  it  will  be  for  you  to  determine 
whether  these  particular  articles  were,  at  the  time  when  congress  legis- 
lated with  r^ard  to  them,  known  in  trade  and  commerce  in  this  country 
as  "burlaps"  or  as  "paddings."  In  weighing  the  evidence  there  are  certain 
matters  which  you  should  take  into  consideration:  Mrdy  you  will  un- 
derstand that  the  trade  which  by  its  usage  settles  the  commercial  names 
of  goods,  is  the  trade  which  is  carried  on  between  those  who  buy  and  sell 
at  wholesale,  where  both  the  buyer  and  the  seller  are  engaged  in  the  traffic 
in  those  goods  as  the  regular  business  of  their  lives.     It  is  not  the  trade 
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where  an  individual  buys  for  his  own  personal  consumption,  but  the 
trade  between  the  large  dealers  in  and  importers  of  the  artioles.  Second, 
in  this  particular  case  the  use  to  which  the  articles  are  put  is  wholly  im- 
material, and  need  not  be  taken  into  consideration  by  you  at  all.  And 
similarly  the  adaptability  of  the  articles  to  use  need  not  be  considered 
by  you.  It  is  a  question  wholly  of  trade  names.  The  use,  therefore,  to 
which  the  article  is  put  is  immaterial.  The  name  abroad  is  also  of  no 
materiality  whatever.  It  is  the  business  of  this  country  with  which  we 
are  concerned.  Also  the  name  stamped  upon  these  goods,  or  others  like 
them ,  at  any  time  is  immaterial.  The  only  question  here  is  this:  What 
was  the  commercial  name  of  these  articles  when  congress  passed  this  tar« 
iflF  act?  If  the  committee  of  congress,  having  these  articles  before  them 
at  the  time,  had  turned  to  the  trade  of  this  country  and  said:  '* Gentle- 
men, what  name  must  be  used  to  include  these  articles  incur  tarifiFact," 
what  would  have  been  the  answer  given  them?  If,  from  the  evidence, 
you  are  satisfied  that  goods  like  these  were  known  in  trade  as  ''burlaps," 
then  your  verdict  must  be  for  the  plaintifis.  If,  on  the  contrary,  you  are 
satisfied  that  they  were  at  that  time  not  so  known,  but  were  known  as 
''canvas,"  or  "paddings,"  then  your  verdict  must  be  for  the  defendant 

Verdict  for  defendant. 


FiSK  et  (d,  V.  Seeberoer*  ' 
(Diitrid  Court,  HT.  D.  lainaia.    May  d.  1889.) 

!•  Cttbtoms  Duties— Protest— QRomoM. 

Where  import  duties  are  paid  under  a  protest  made  on  the  single  gronnd  that 
the  goods  should  have  been  classified  as  material  for  making  or  ornamenting 
hats,  bonnets,  etc.,  and  not  otherwise  provided  for,  instead  of  being  classed  as 
beads,  it  cannot  be  objected,  to  defeat  the  collector's  classification,  that  the 
goods  might  more  properly  have  been  classed  as  Jet,  or  Imitation  of  jet.  The 
protest  should  have  been  in  the  alternative. 

2.  Same— Action  to  Recover  Back— Burden  or  Proof. 

In  an  action  to  recover  back  duties  paid  under  protest,  the  burden  of  proof 
is  on  the  plaintiffs  to  show  by  a  preponderance  of  testimony  that  the  goods 
did  not  properly  belong  to  the  class  to  which  they  were  assigned  by  the  col- 
lector, and  that  they  were  dutiable  only  as  claimed  in  the  protest. 

8.  Same. 

If  the  jury  are  unable  to  say  from  the  testimony  whether  or  not  the  goods 
properly  belong  to  the  class  claimed  by  plaintiffs  in  their  protest,  defendant 
18  entitled  to  a  verdict, 

4.  Same— Classification.     . 

Though'  goods  are  made  expressly  for  the  purpose  of  being  used  by  milli- 
ners in  making  and  ornamenting  hats,  bonnets,  etc.,  yet,  if  they  have  oecome 
adapted  to  other  uses  to  such  an  extent  that  the  jury  can  say  ihe\T  chief  and 
principal  use  is  not  in  the  making  and  ornamenting  of  hats,  etc.,  there  is  a 
failure  to  show  that  they  ought  to  have  been  classed  as  hat  ornaments  merely. 

At  Law. 

Action  by  D.  B.  Fisk  et  at.  against  A.  F.  Seebergeri  to  recover  back 
customs  duties  paid  under  protest. 
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P.  L,  Shuman,  for  plaintiffs. 

Ch-aham  H.  Harris,  Asst.  U.  S.  Atty.,  for  defendant. 

Blodgbtt,  J.,  (charging  jury.)  You  are  all  of  you  in  a  general  way 
familiar  with  the  rule  that  the  jury  only  find  the  facts  in  the  case  under 
the  testimony.  The  court  instructs  you  as  to  the  law  of  the  case,  and 
such  instruction  is  obligatory.  You  are  to  determine  these  questions  of 
fact  from  the  weight  and  satisfactory  character  of  the  testimony  which  is 
adduced  in  the  case  by  each  party.  The  suit  is  brought  by  the  plain- 
tifis  to  recover  back  duties  which  they  paid  under  protest,  under  the 
claim  that  the  collector  should  have  assessed  these  goods  for  duty  under 
clause  448  of  Heyl's  Compilation  of  the  Customs  Laws,  as  materials'for 
making  and  ornamenting  hats,  at  a  duty  of  20  per  cent,  ad  valorem.  The 
plaintiffs  protested  against  the  assessment  made  by  the  collector,  paid 
the  duties  under  protest,  and  took  an  appeal  to  the  secretary  of  thetreasr 
ury,  where  the  action  of  the  collector  was  affirmed;  whereupon  they 
brought  this  suit,  as  by  law  they  are  allowed  to  do,  in  order  to  test  the 
legality  of  the  collector's  action.  It  is  a  method  provided  by  law,  by 
which  an  importer  can  have  corrected  any  error  which  the  collector  may 
make  in  the  classification  or  assessment  for  duty  of  the  goods  which  he 
imports.  The  law  fixes  the  duty  arbitrarily,  under  certain  classifications 
or  descriptions,  and  the  collector,  of  course,  is  liable  to  make  mistakes, 
and  make  an  erroneous  or  ill^al  classification  of  goods,  in  which  event 
the  proper  procedure  for  the  importer  is  to  pay  the  duties  under  protest, 
and  then  bring  his  suit  against  the  collector  for  the  excess  of  duties  paid. 
As  has  been  properly  stated  to  you  by  counsel,  this  is  not  a  controversy 
in  which  any  feeling  should  be  invoked.  It  simply  presents  dry  ques- 
tions of  fact  and  law, — questions  of  fact  to  be  determined  by  the  jury, 
and,  the  questions  of  law  to  be  determined  by  the  court.  I  have  already 
taken  from  your  consideration  all  the  goods  which  are  described  as  'Mace 
or  bead  work"  and  "bead  ornaments,"  because  I  am  clearly  of  opinion, 
as  a  question  of  law,  upon  the  evidence  adduced  on  the  pairt  of  the  plain* 
tiflF,  that  these  goods  come  under  the  clause  of  the  law  which  fixes  a  duty 
on  "beads  or  bead  ornaments,"  and  as  such  are  spepifically  dutiable  at 
50  percent,  ad  valorem.  It  is  suggested  on  the  partof  the  defendant 
that  they  might  have  been  dutiable  at  26  per  cent.,  as  jet,  or  imitations 
of  jet. ;  But  it  makes  no. difference  whether  the  collector  made  a  mistqike 
or  not  in  regard  to  classifying  them  as  beads,  rather  than  classifying  them 
as  jet.  The  only  question  is,  did  he  err  in  not  classifying  them  as  ma- 
terial for  making  or  ornamenting  hats,  bonnets,  and  hoods?  The. plain- 
tiffs, if  they  thought  it  probable  or  possible  that  these  goods  should  have 
been  passed  as  jet  or  imitations  of  jet,  could  have  made  their  protest  in 
the  alternative, — that  is,  if  not  dutiable  as  material  for  ;hats,  bonnets, 
and  hoods,  then  they  were  dutiable  as  jet,  or  jet  ornaments,  *r.  imita- 
tions of  jet, — ^and  thereby  save  the  questions  by  charging  the  icdlector 
with  two  mistakes,  as  you  may  say.  And  I  will  premise  further; that,, 
in  asserting  that  these  goods  are  dutiable  as  material  for  making  and  oiy 
namenting  hats  at  20  per  Cent,  ad  valorem^  the  plaintiffii  hayethe  >bur'^ 
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den  of  proof.  They  are  obliged  to  satisfy  you  by  a  preponderance  of  tes- 
timony, or  by  satisfactory  testimony,  that  these  goods  are,  and  only  are, 
material  for  making  and  ornamenting  hats,  bonnets,  and  hoods.  The 
burden  of  proof, *7-the  laboring  oar,  so  to  speak, — is  with  the  plaintifis. 
I  make  this  observation  here  because  one  of  the  best  and  most  satisfao- 
tory  pieces  of  evidence  which  can  be  adduced  here  in  order  to  enable  the 
jury  and  the  court  to  fully  understand  just  the  character  of  these  goods, 
and  possibly  to  have  some  idea  as  to  what  their  use  and  classification 
should  be,  is  the  production  of  samples  of  the  goods  themselves;  and 
with  reference  to  the  goods  now  left  before  you  for  consideration  there  is 
but  one  sample  produced.  That  is  the  sample  No.  146,289,  which  pur- 
poi*ts  to  be  a  sample  of  the  goods  known  in  the  invoice  as  ''metal  laces." 
I  will  say  further  that  if  you  feel  yourselves  unable  to  determine  whether 
these  goods  are  or  are  not  material  for  making  or  ornamenting  hats,  then 
you  would  have  a  right  to  find  a  verdict  for  the  defendant,  for  insuffi- 
ciency of  testimony  on  the  part  of  the  plaintiffs.  If,  when  you  go  to 
your  room,  you  are  left  so  much  in  doubt  of  the  character  of  these  goods 
from  the  testimony  which  is  adduced  before  you  in  the  absence  of  sam- 
ples, that  you  are  unable  to  determine  whether  they  are  properly  hat 
trimmings,  and  nothing  but  hat  trimmings,  in  ordinary  parlance,  then 
you  would  be  justified  in  finding  a  verdict  for  the  defendant  generally,  be- 
cause of  the  unsatisfactory  nature  of  the  testimony  adduced  by  the  plain- 
tiffs. 

I  have  allowed  the  plaintiffs  to  proceed  and  offer  such  testimony  to 
you  as  they  had  at  control;  it  being  conceded  that  the  plaintifis  have 
lost  their  samples,  or  are  unable  to  produce  them,  and  the  government 
having  none.  Then  the  testimony  on  the  part  of  the  plaintiffs  tends  to 
show  that  all  these  goods  described  in  the  various  invoices  of  August 
SIst,  of  August  25th,  of  September  7th,  and  September  15th,  which  are 
now  in  question  before  you,  are  materials  for  making  or  ornamenting 
hats,  bonnets,  and  hoods.  The  testimony  on  the  part  of  the  plaintiffs 
tends  to  show  this.  You  are  to  say  whether  you  are  satisfied  from  that 
testimony.  I  may  say  further  that  the  mere  fact  that  a  dealer  in  milli- 
nery goods  has  imported  these  goods  is  not  the  controlling  fact  at  all. 
The  question  is,  what  use  are  these  goods  adapted  to,  and  what  is  the 
principal  or  predominating  use  to  which  they  are  applied?  You  are  all 
of  you  far  enough  along  in  the  experiences  of  life  to  know  that  a  com- 
modity may  be  made  specially  for  one  use,  and  yet  be  found  to  be  equally 
as  weU  adapted  to  many  other  uses.  And  if  these  goods,  although 
made  expressly  for  the  purpose  of  being  used  by  milliners  in  making  and 
Ornamenting  hats,  bonnets,  and  hoods,  have  become  applicable  to  other 
uses  to  such  an  extent  that  you  can  say  that  the  making  and  ornamenting 
of  hats  is  not  their  chief  and  principal  use,  then  the  plaintiffs  will  &il 
in  their  case.  But  if  the  plaintiflb'  testimony  has  satisfied  you  that  the 
principal  use  of  these  goods,  the  purpose  for  which  they  are  dealt  in  by 
all  classes  of  dealers, — not  dealers  in  millinery  goods  alone,  but  all  classes 
of  dealers  in  this  kind  of  gQods, — is  for  the  making  and  ornamenting  of 
hats,  then  you  will  find  the  issue  for  the  plaintiffs.     This  is  a  question 
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of  fact  that  is  somewhat  complicated,  and  I  think  it  may  help  you  some- 
what if  I  pass  over  the  different  classifications  of  goods  that  are  still  left 
for  your  Consideration,  and  call  your  attention  to  them.  The  first  group 
is  in  the  invoice  of  August  31,  1887,  and  they  are  numbered  6,347, 
6,410,  6,244,6,347.  They  are  invoiced  as  "trimmings.'*  Thetestimony 
of  Mr.  Botsford,  as  you  will  remember  it, — and  I  may  here  say  that 
neither  what  I  read  from  my  notes  nor  what  I  state  to  you  as  the  testi- 
mony should  necessarily  be  accepted  by  you  as  the  testimony;  you  must 
be  governed  as  to  what  the  witnesses  said  from  the  witness  stand  by  your 
own  recollection,  and  not  by  my  statement  of  my  recollection.  But,  in  a 
general  way,  it  may  be  said  that  the  witness,  Mr.  Botsford,  stated  that 
he  had  no  sample  of  the  goods;  that  they  were  for  hat  and  bonnet  trim- 
mings, and  used  in  their  business  solely  for  that  purpose.  They  were 
goods,  as  the  names  would  indicate,  that  were  what  might  be  called  "tex- 
tile fabrics;"  that  is,  that  they  were  braided,  netted,  or  woven  of  cotton 
or  silk.  If  they  were  made  orif  silk,  and  silk  was  the  component  material 
of  chief  value, — that  is,  if  they  were  made  of  cotton  and  silk  combined, 
but  silk  was  the  material  of  chief  value,-— then  they  were  properly  dutia- 
ble as  silk  goods,  and  not,  under  clause  448,  as  material  for  hats,  bonnets, 
and  hoods.  So  that,  if  the  testimony  of  Mr.  Botsford  satisfies  you  that 
these  goods  were  composed  of  enough  silk  to  say  that  silk  was  the  com- 
ponent material  of  chief  value,  then  they  were  properly  classed  for  duty 
as  goods  composed  of  silk.  And  if  the  evidence  of  plaintifib'  witness 
leaves  the  matter  in  doubt  as  to  the  material  of  chief  value  in  the  goods, 
then  the  presumption  would  be  in  favor  of  the  action  of  the  collector,  as 
the  plaintiffs  have  the  burden  of  proof.  The  testimony  of  the  witness, 
you  see,  leaves  it  uncertain.  He  saya  that  they  were  composed  of  silk 
or  cotton,  and  some  of  them  were  perhaps  aU  ^k.  That  is  my  recol- 
lection of  his  testimony.  They  were  classed  as  "manufactures  of  metal," 
and  the  inference — although  Mr.  Botsford  does  not  describe  them — the 
inference  would  seem  to  be  that  they  were  some  kind  of  a  textile  fabric 
made  of  a  silk  cord  or  silken  thread,  or  cotton  cord  or  cotton  thread, 
with  a  tinsel  or  metal  wire  woven  in  with  them,  to  make  them  orna^ 
mental.  They  were  not  classed  as  silken  material,  but  as  a  manufacture 
of  metal.  Mr.  Botsford  testifies  unequivocally  that  they  were  used  only 
for  the  purpose  of  trimming  hats,  bonnets,  and  hoods;  and  it  is  for  you 
to  say  whether  that  position  is  established. 

The  next  question  arises  under  the  invoice  of  August  25th,  as  to  the 
articles  numbered  1231  and  1211,  described  as  "steel  embroidery"  and 
"embroidery."  There  is  no  sample  of  the  goods  produced,  but  Mr. 
Botsford's  testimony  is  unequivocal  that  they  are  used  only  for  trim- 
mings for  hats,  bonnets,  and  hoods.  There  is  no  proof  further  than  the 
name  as  to  what  they  are  composed  of,  whether  it  is  steel  wire  or  steel 
beads  embroidered  upon  something  else.  They  are  called  simply  "steel 
embroidery."  Our  own  common  knowledge,  perhaps,  might  prompt  us 
to  say  that  they  were  probably  manufactured  by  working  steel  beads  into, 
or  knitting  them  into,  some  sort  of  fabric,  either  of  cotton,  linen,  silk,  or 
woolen,  as  the  case  might  be.  Then  the  next  question  in  the  same  in-* 
v.38F.no.9— 46 
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voice — that  is,  the  invoice  of  September  25th — ^is  in  regard  to  certain  j 

pieces  of  galloon.     There  were  no  samples  produced  of  these.     They  are 
numbers  1,231  and  1,236,  and  Mr.  Botsford's  testimony  is  the  same  as 
to  these.     The  next  articles  in  question  are  from  the  invoice  of  Septem- 
ber 15th,  and  one  of  the  articles  is  the  one  numbered  5,927,  which  Mr. 
Botsford  stated  is  "jet  tulle."     It  is  a  net  on  which  beads  are  put,  but 
his  testimony  tends  to  show  that  it  is  not  strong  enough  for  dress  trim- 
ming.    I  infer,  and  I  suppose  you  will,  that  this  was  some  kind  of  a 
net-work  upon  which  jet  beads  were  worked,  and  used  for  a  hat  trim- 
ming, and  not  adapted,  as  Mr.  Botsford  said,  for  dress  trimming,  be- 
cause it  was  not  strong  enough.     As  one  of  the  dressmakers  or  milliners  , 
explained  when  on  the  stand,  it  was  not  heavy  enough  to  stand  the 
abrasion  and  rubbing  and  friction  to  which  dress  trimming  is  subjected. 
Then  we  come  to  the  invoice  of  September  7,  1887,  and  the  articles  en- 
tered and  described  in  the  invoice  as  "metal  laces,"  giving  numbers  19,- 
055,  19,054,  19,028,  19,027,  19,042,  19,025,  19,047,  19,028  again, 
19,052,  19,074,  19,062.     These  goods  were  classed  as  a  manufacture 
of  metal  not  otherwise  provided  for,  and  the  duty  assessed  at  45  per 
cent,  ad  valorem.     The  witness,  Mr.  Botsford,  testified  that  they  were  all 
similar  to  the  sample  which  he  produced,  marked  "J.  H.  W.^"  146,289. 
That,  as  you  will  perceive,  is  a  silk  or  silk  and  cotton  cord  woven  into  a 
net-work,  and  then  the  interstices  or  meshes  between  the  cords  filled  up 
with  a  wire  netting.     They  were  classed  as  a  manufacture  of  metal.     On 
that  basis  it  must  be  presumed  that  the  appraiser  considered  the  metal  as 
the  component  of  chief  value,  and  as  such  the  controlling  dement  in  the  | 
goods  themselves,  and  assessed  at  that  duty.     The  sample  which  is  be-  | 
fore  you  speaks  for  itself.     You  know  nothing,  however,  from  the  testi- 
mony as  to  whether  this  metal  cost  more  than  the  silk  or  cotton,  or 
both,  which  is  in  the  goods,  or  not.     I  will  not  say  that  it  was  part 
of  the  plaintiffs'  case  to  have  shown  whether  or  not  metal  was  the  com- 
ponent of  chief  value  in  these  goods,  because  the  only  contention  is  that 
these  were  nothing  but  material  for  making  and  ornamenting  hats;  and 
if  they  were  nothing  but  that,  and  there  is  no  provision  for  them  in  any 
other  part  of  the  customs  law, — that  is,  if  they  are  not  provided  for  in 
any  other  paragraph  of  the  law, — then  they  should  be  classed,  as  claimed 
b}"^  the  plaintiff,  as  material  for  making  and  ornamenting  hats.     But  if 
it  was  made  to  appear  that  they  were  a  manufacture  composed  partly  of 
metal  and  partly  of  silk  or  cotton,  and  that  the  metal  was  the  component 
of  chief  value,  then  they  would  come  under  another  clause  of  the  law, 
and  the  collector  made  no  mistake  in  not  passing  them  as  material  for 
trimming  hats  and  bonnets.     So  that  it  is  for  you  to  say,  in  reference  to 
all  these  goods  which  are  described  by  comparison  to  this  sample,  whether 
the  plaintiffs  have  made  out  a  case  to  satisfy  you  that  the  only  use  of 
these  goods  is  for  hat  trimming;  that  they  do  not  properly  come  within 
the  clause  which  assesses  a  duty  upon  manufactures  of  metal,  or  of  which 
metal  is  the  component  part  of  chief  value.     The  witness,  Mr.  Botsford, 
states  that  they  were  commonly  known  to  the  trade  as  "millinery  laces." 
As  I  remember  it,  that  was  the  name  by  which  they  were  usually  de* 
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scribed.  If  he  wished  a  particular  pattern  he  would  have  to  transmit  a 
sample,  but  that  was  the  ordinary  commercial  designation.  They  were 
known  "as  millinery  laces,"  and,  as  they  speak  for  themselves,  composed 
partly  of  metal  and  partly  of  textile  material. 

Then,  in  the  same  invoice,  there  is  a  series  of  goods  numbered  6,244, 
6,347,  6,409,  6,211  repeated  four  times,  6,408,  6,211  repeated  five 
times,  and  6,409,  which  were  also  classed  as  a  manufacture  of  metal, 
and  duty  assessed  at  45  per  cent,  ad  valorem.  Mr.  Botsford  had  no 
sample  of  these,  but  testified,  however,  in  substance,  that  they  were 
all  used  for  hat  and  bonnet  material  and  trimmings,  and  for  no  other 
use.  We  now  come  to  Nos.  221,  237,  240,  236,  236,  236  again,— 
all  goods  in  the  same  invoice;  that  is,  the  invoice  of  September  7th, — 
which  are  entered  on  the  invoice  as  "fancy  ornaments."  The  witness 
testified  that  they  were  a  kind  of  chenille;  that  some  of  them,  as  I  re- 
member the  testimony,  were,  if  not  all  of  .them,  silk  chenille.  You 
perhaps  are  familiar  enough,  if  you  have  wives  and  daughters,  to  know 
that  chenille  is  a  sort  of  cord  from  which  threads  are  cut,  making  a 
description  of  round  velvet  cord;  that  is,  the  threads  are  cut  so  that 
they  project  fi:om  the  sides  of  the  cord  in  a  horizontal  direction,  and  they 
are  cut  at  greater  or  less  length,  according  to  the  uses  to  Which  they  are 
to  be  put,  to  make  a  fringed  cord.  This  fringe  goes  all  around  it.  Mr. 
Botsford  testified  in  regard  to  these  goods  that  they  were  trimmings  for 
hats,  bonnets,  etc.  They  were  assessed  by  the  collector  as  a  manufact- 
ure of  silk,  at  a  duty  of  50  per  cent,  ad  valorem.  There  is  no  proof  here 
as  to  the  quantity  of  silk.  In  the  absence  of  any  proof  upon  that  sub- 
ject, I  think  that  the  collector's  classification,  as  goods  composed  of  silk, 
or  of  which  silk  was  the  material  of  chief  value,  must  be  considered  as 
binding,  unless  you  are  satisfied  that  they  have  no  other  use  whatever 
than  that  of  a  trimming  for  hats,  bonnets,  and  hoods.  If  the  chenille 
has  any  other  use,  then  the  plaintiffs  have  not  made  out  a  case.  Then 
there  were  four  kinds  of  ornaments  that  were  classed  as  "a  manufacture 
©f  silk."  The  witness  describes  them  as  silk  bands,  with  embroidered 
ends.  He  says  they  were  used  for  hat-bands,  or  trimming  for  hats;  the 
embroidered  ends  being  allowed  to  hang  loose.  If  they  were  in  fact  silk 
bands,  then  they  were  properly  classified  as  silk,  although  they  might 
have  been  used  for  ornamenting  a  bonnet  or  hat. 

This,  gentlemen  of  the  jury,  is  the  case  as  far  as  the  details  are  con- 
cerned, and  it  is  for  you  to  say  whether  any,  and,  if  so,  how  many,  of 
these  goods  are  shown  to  you  to  be  strictly  materials  for  making  and  or- 
namenting hats,  on  which  no  duty  was  otherwise  provided  for;  and  also 
for  you  to  say,  as  I  have  already  said,  whether  the  plaintifis  have  satis- 
fied you  that  the  goods  are  such  as  were  used  only  for  the  general  pur- 
pose of  trimming  and  ornamenting  hatSi  bonnets,  and  hoods. 
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Walker  d  d.  v.  Seeberqer. 
(DiatHet  Court,  JT.  D.  lUiwii.    May  6, 1880.) 

1.  OnsTOHS  DuniBs— Classification— Hat  Obkaubnts. 

CheDilIes,  made  of  a  warp  of  silk  threads  laid  close  together  with  cross- 
threads  OP  filling,  so  as  to  make  a  woven  fabric,  and  then  cutting  it  into 
strips  of  the  width  of  several  of  the  warp-threads,  and  then  raveling  oat  the 
threads  on  the  edges  of  the  strip,  thus  making  a  cord  with  a  nap  or  burr  ex- 
tending around  it,  are,  though  used  only  for  working  into  embroideries,  du- 
tiable under  Heyl's  Revenue  Laws,  cl.  888,  as  articles  not  specially  enumerated, 
''made  of  silk,  or  of  which  silk  is  the  component  material  oi  chief  valne,  ** 
and  not,  under  clause  881,  as  "thrown  silk  in  gum,  not  more  advanced  than 
singles,  tram,  organzine.  sewing  silk,  twist,  floss  in  the  gum.  and  spun  silk, 
silk  thread,  or  yarns  of  every  description. " 

8.  Bamb. 

Though  goods  are  used  chiefly  or  solelv  in  the  manufacture  and  ornament- 
ing of  hats,  bonnets,  etc..  If  they  are  bead  ornaments,  or  are  composed  of  silk 
or  of  metal,  they  are  dutiable  under  the  specific  clauses  relating  to  such  ar- 
ticles. 

8.  Bamb— Artificial  Flowbbs. 

The  tarifl!  act  contains  no  specific  duty  upon  artificial  flowers  as  such;  but 
section  2499  provides  that  "there  shall  be  levied  and  collected  on  each  and 
every  nonefiumerated  article  which  bears  similarity  either  in  material,  qual- 
ity, texture,  or  the  use  to  which  it  may  be  applied,  to  any  article  enumerated, 
*  *  *  the  same  rate  of  duty  which  is  levied  and  charged  on  the  enumer- 
ated article  which  it  most  resembles,  **  etc.  A  specific  duty  is  imposed  on 
"artificial  fiowers  and  parts  thereof,  of  whatever  material,  for  milline'ry  use, 
and  not  specially  enumerated. "  HM^  that  artificial  -fiowers,  stuck  into  a 
little  stand:  or  box,  and  salable  as  ornaments,  and  not  good  enough  for  milli- 
nery uses,  but  resembling  fiowers  so  used  more  than  any  other  article,  are  du- 
tiable under  the  last  clause  quoted* 

i.  Bahb— Pbotbst— GBonin>8. 

Where  duties  are  paid  under  protest,  on  the  single  ground  that  the  goods 
should  have  been  classified  as  material  for  making  or  ornamenting  hats,  bon- 
nets, etc.,  and  not  otherwise  provided  for,  it  cannot  be  objected,  to  defeat 
the  collector's  classification,  that  the  goods  might  more  properly  have  been 
put  into  some  other  specific  class  than  that  designated  by  the  collector. 

6.  Same — Action  to  Recovbr  Back— Burdbn  of  Proof. 

In  an  action  to  recover  back  duties  paid  under  protest,  the  burden  of  proof 
is  on  the  plaintiffs  to  show  by  a  preponderance  of  testimony  that  the  goods 
did  not  properly  belong  to  the  class  to  which  they  were  assigned  by  the  col- 
lector, and  that  they  were  dutiable  only  as  claimed  in  the  protest. 

At  Law. 

Action  by  James  F.  Walker  H  oZ.  against  A.  F.  Seeberger,  to  recover 
back  customs  duties  paid  under  protest. 
P,  lu  Shumany  for  plaintiffs. 
Graham  H.  Harria,  Asst.  U,  S.  Atty.,  for  defendant. 

Blodgett,  J.,  (charging  jury,^  This  suit  is  brought  to  recover  back 
duties  which  the  importer,  the  plaintiff  in  this  case,  paid  to  the  collector 
of  this  port  under  protest.  It  is  a  method  allowed  by  the  statutes  of  the 
United  States,  by  which  an  importer  can  test  the  l^ality  of  the  collect- 
or's classification  and  assessment  of  goods  which  he  imports.  It  does 
not  involve  any  personal  controversy  with  the  collector,  but  is  merely  a 
means  by  which  the  importer  is  able  to  have  a  judicial  determination  as 
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to  whether  the  collector  has  properly  classified  and  assessed  his^oods  for 
duty.  The  goods  in  question  were  imported  by  the  plaintiffs  in  the  year 
1887,  and  were  incladed  in  three  invoices,  describing  the  goods  by  their 
commercial  names  and  the  prices. 

The  first  question  raised  is  in  r^ard  to  certain  goods  called  '^  che- 
nilles," which  were  imjwrted  by  the  plaintiff  in  the  fall  of  1887,  and  are 
descibed  in  the  invoice  dated  October  8,  1887,  and  are  represented  by 
the  sample  which  is  in  evidence  before  you,  No.  7,789.  The  collector 
classed  these  goods  as  a  manufacture  of  silk  not  otherwise  provided  for, 
under  clause  883  of  Heyl's  Arrangement  of  the  Customs  Laws,  which 
reads  as  follows: 

''All  goods,  wares,  and  merchandise  not  specially  enumerated  or  provided 
for  in  this  act,  made  of  silk,  or  of  which  silk  is  the  component  material  of 
ebief  value»  50  per  cent,  ad  valorem." 

The  plaintiffs  daim  that  this  dass  of  goods  was  dutiable  at  80  per 
cent,  ad  valorem j  under  clause  881 »  which  I  will  read  to  you: 

'*  Thrown  silk  in  gum.  not  more  advanced  than  singles,  tram,  organzlne* 
sewing  silk,  twist,  floss  in  the  gum,  and  spun  silk,  silk  thread,  or  yarns  of 
every  desciiption,  purified  or  dyed,  80  per  cent,  ad  valorem.*' 

The  plaintiffs  claim  that  this  article  is  silk  thread  or  yam,  as  described 
in  clause  881,  and  therefore  dutiable  under  the  provisions  of  that  clause. 
The  testimony  on  the  part  of  the  plaintifb  tends  to  show  that  this  article 
is  used  mainly  for  embroidering  purposes,  and  the  plaintiffs  daim  that 
it  should  therefore  be  classed  as  a  thread.  The  proof  on  the  part  of  the 
defendant  is  that  it  is  not  a  thread,  but  is  a  fabric  made  by  weaving,  that 
is,  by  filling  up  a  warp  of  silk  threads,  laid  close  together,  with  cross- 
threads  or  filling,  so  as  to  make  a  woven  fabric,  and  then  cutting  this  fab- 
ric into  strips  of  the  width  of  several  of  the  warp-threads,  and  then  rav- 
ding  out  the  threads  on  the  edges  of  the  strip,  so  as  to  leave  two  or  more 
threads  in  the  middle  of  the  strip,  thus  leaving  the  ends  of  the  cross- 
threads  or  filling  extending  beyond  the  warp-threads,  and  then,  by  twist- 
ing the  central  threads,  the  ends  of  these  cross-threads  are  made  to  form 
a  burr  or  nap  around  the  warp-thread,  so  that  you  have  a  cord  with  a 
nap  or  burr  extending  around  it.  Sample  642  also  represents  a  chenille 
which  is  a  part  of  the  goods  in  controversy.  The  use  to  which  these 
goods  is  applied  does  not  determine  their  dutiable  rate.  If  they  are 
composed  of  silk,  or  silk  is  the  component  material  of  chief  value,  then 
they  are  dutiable  under  dause  383  as  a  manufacture  of  silk,  unless  you 
find  from  the  proof  that  they  are  silk  thread  or  yam;  but  they  are  not 
such  thread  and  yam  if  they  are  made  by  weaving  them  into  a  fabric, 
and  then  cutting  the  fabric  into  strips,  as  the  proof  tends  to  show,  be- 
cause, by  the  process  of  weaving  these  threads  into  a  fabric,  and  then  cut- 
ting them  into  strips,  you  pass  beyond  the  process  of  producing  thread, 
and  make  a  fabric  of  it.  "  Yarn  "  means  something  which  is  only  spun, 
and  produced  longitudinally  by  the  process  of  spinning.  So  that,  if  you 
find,  notwithstanding  the  testimony,  that  the  only  use  to  which  these 
goods  are  applied  is  that  of  working  them  into  embroideries,  that  they 
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are  made  of  silk  by  weaving  first,  then  cutting  the  woven  fabric  into 
strips,  they  are  not  yarns,  within  the  meaning  of  clause  381. 

The  next  controversy  arises, — or  series  of  controversies, — ^upon  the  in- 
voice of  September  8, 1887,  entry  No.  6,784.  The  entry  described  the 
goods  in  question  as  "  materials  for  making  and  ornamenting  hats,  bon- 
nets, and  hoods;"  and  the  claim  on  the  part  of  the  plaintiffs  is  that  they 
were  all  dutiable  at  the  rate  of  20  per  cent,  ad  valorem,  under  clause  448 
of  HeyPs  Arrangement  of  the  Tariff  Act  of  March  3,  1883.  The  col- 
lector classed  part  of  them  as  manufactures  of  silk,  and  assessed  them  at 
a  duty  of  50  per  cent,  ad  valorem,  under  clause  383,  which  I  have  just 
read  to  you,  and  classed  others  as  manufactures  of  metal,  and  assessed 
them  at  a  duty  of  45  per  cent,  ad  valorem.  The  plaintiffs  paid  these  du- 
ties under  protest,  and  bring  this  suit  to  recover  back  the  difference  be- 
tween the  amounts  which  they  paid  and  the  20  per  cent,  which  they 
insist  should  have  been  the  duty. 

The  question  in  regard  to  these  goods  is,  are  they  materials  for  mak- 
ing or  ornamenting  hats,  bonnets,  and  hoods,  and  as  such  dutiable  at  20 
per  cent,  ad  valorem,  within  the  provision  of  clause  448?  They  are  not 
so  dutiable  if  there  are  provisions  found  elsewhere  in  the  tariff  laws  for 
fixing  the  duty  upon  them,  because  clause  448  only  fixes  the  duty  at  20 
per  cent,  ad  valorem,  when  the  duty  is  not  otherwise  provided  for.  This 
invoice  contains  a  large  number  of  items  which  have  been  designated 
during  the  trial  by  numbers.  The  first  item  in  question  is  No.  6,834 
T,  invoiced  by  the  name  of  "  fancy  laces,"  and  is  represented  by  the  sam- 
ple No.  6,334.  The  proof  on  the  part  of  the  plaintiffs  tends  to  show  that 
it  is  made  of  metal  wire  or  tinsel  with  a  little  cotton.  The  proof  on  the 
part  of  the  plaintiffs  also  tends  to  show  that  it  is  used  whoUy  as  hat  and 
bonnet  trimming.  It  was  classed  by  the  collector  as  a  manufacture  of 
metal,  and  duty  assessed  at  45  per  cent,  ad  valorem.  It  is  now  con- 
tended on  the  part  of  the  defendant  that  these  goods  are  really  dutiable 
under  clause  427,  as  metal  lace.  I  will  read  clause  427  to  you:  '*  Epatt- 
lets,  galloons,  laces,  knots,  stars,  tassels,  and  wings  of  gold,  silver,  or 
other  metal,  25  per  cent,  ad  valorem.^  It  is  immaterial  for  the  purposes 
of  this  case,  and  for  the  purposes  of  the  questions  before  you,  whether 
the  collector  acted  rightfully  in  classing  these  as  dutiable  at  45  per  cent. 
ad  valorem  as  a  manufacture  of  metal,  or  whether  he  should  have  assessed 
them  for  duty  under  clause  427,  as  metal  laces.  It  is  enough  for  the 
purposes  of  this  case — and  I  say  this  once  for  all  in  reference  to  all  the 
articles — if  the  collector  was  not  bound  to  have  classed  these  goods  as 
material  for  making  and  ornamenting  hats,  bonnets,  and  hoods,  the  plain- 
tiffs must  fail  in  their  case,  because  that  is  the  contention  on  the  part  of 
the  plaintiffs,  and  their  protest  insists  that  they  are  dutiable  only  as  ma- 
terials for  making  and  ornamenting  hats,  bonnets,  and  hoods. 

The  next  items  are  Nos.  6,096  and  6,097  on  the  invoice,  which  were 
invoiced  as  "fancy  galloons,"  classed  as  manufactures  of  metal,  and  duty- 
assessed  at  45  per  cent,  ad  valorem.  No  actual  sample  is  produced  of 
these  goods,  but  they  are  said  by  the  witnesses  to  be  composed  of  silver 
and  cotton,  and  to  be  like  sample  170 — 2,  and  used  exclusively  for  bands 


Digitized  by 


Google 


WALKER  V.  SEEBEBGER.  727 

around  the  crowns  of  bonnets  and  hats,  and  to  be  too  frail  for  use  as 
dress  trimming.  The  question  which  you  will  have  to  pass  upon  in  re- 
gard to  these  goods  is,  are  they  metal  galloons,  such  as  are  provided 
for  in  clause  427?  That  is,  ajre  they  a  manufacture  substantially  of 
metal,  or  is  metal  the  component  material  of  chief  value  in  them,  whether 
it  was  gold,  silver,  or  any  other  metal?  If  they  are  a  manufacture  of 
metal,  then  they  are  not  dutiable  at  20  per  cent,  ad  valorem,  as  material 
for  hats,  etc. 

The  next  controversy  is  over  several  numbers  which  are  invoiced  as 
"fancy  laces,"  and  are  described  as  Nos.  6,084,  6,084,  6,084,  6,084, 
6,084,  6,084;  the  number  being  represented  six  times.  The  collector 
classed  these  goods  as  a  manufacture  of  silk,  and  assessed  a  duty  of  50 
per  cent,  ad  valorem  upon  them.  The  proof  tends  to  show  that  the  goods 
in  question  are  composed  of  chenille  and  silk.  They  are  represented  by 
sample  No.  145,934,  "J.  H.  W.,"  and  the  proof  tends  to  show  that 
they  are  used  only  for  hats  and  bonnets.  Now,  it  makes  no  difference 
whether  these  goods  are  used  only  for  hats  and  bonnets  or  not.  If  they 
are  specifically  dutiable  by  name  or  commercial  description  in  some 
other  clause  of  the  statute  than  clause  448,  then  the  plaintiffs  must  fail 
in  their  case,  as  I  said.  So  that,  if  these  goods  which  are  entered  as 
fancy  laces  are  composed  of  silk,  or  if  silk  is  the  component  of  chief 
value,  then  they  are  properly  dutiable,  under  clause  383,  at  50  per  cent. 
ad  valorem* 

The  next  controversy  is  over  Nos.  68,431  B,  and  64,031,  invoiced 
as  "fancy  laces,"  and  classed  by  the  collector  as  manufactures  of  silk, 
and  duty  assessed  at  50  per  cent,  ad  valorem.  There  is  no  sample  pro- 
duced of  these  goods,  but  the  goods  are  said  by  the  witness  to  be  like 
146,  289,  J.  H.  W.  That  is  the  sample  which  has  been  before  the  jury, 
and  said  to  be  used  solely  for  hats  and  bonnets.  You  may  remember 
this  class  of  goods  as  the  goods  which  the  witness  Mrs.  McGormick  said 
were  in  cashmere  colors,  or  cashmere  tints,  and  the  only  question  is 
whether  they  are  a  manufacture  of  silk,  or  goods  of  which  silk  is  the  ma- 
terial of  chief  value.  You  have  the  sample  before  you,  and  you  have 
the  testimony  of  the  witnesses.  If  they  are  manufactured  of  silk,  or  if 
silk  is  the  material  of  chief  value,  they  were  properly  dutiable  as  such 
under  clause  383  of  Heyl,  and  not  as  material  for  hats,  bonnets,  and 
hoods,  as  contended  by  plaintiffs. 

The  next  controversy  is  over  No.  6,052,  invoiced  as  "velvet  embroid- 
ery," and  classed  by  the  collector  as  a  manufacture  of  silk,  and  duty  as- 
sessed at  50  per  cent,  ad  valorem.  There  is  no  sample  produced  of  these 
goods,  but  it  is  described  by  the  witness  Mrs.  McCormick  as  a  piece 
of  goods  22  inches  wide,  and  made  of  silk,  and  designed  to  be  cut  up 
to  make  crowns  for  bonnets,  and,  as  the  witness  said,  not  fit  for  any 
other  use.  But  it  makes  no  difference,  gentlepaen  of  the  jury,  for  the 
purposes  of  this  case,  whether  they  were  fit  for  any  other  use  or  not.  If 
the  goods  were  composed  of  silk,  or  silk  was  the  component  material  of 
chief  value,  then  the  appraiser  rightfully  appraised  them  as  a  manufactr 
ure  of  silk* 
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The  next  article  in  cjontroversy  is  No.  6,828  B,  invoiced  as  "gold  gal- 
loons,'' and  classed  as  a  manufacture  of  metal,  and  duty  assessed  at  45 
per  cent,  ad  valorem.  Thete  is  no  actual  sample,  but  the  witness  se- 
lected from  the  samples  one  which  she  .said  was  substantially  like  goods 
No.  6,828  B.  The  proof  tends  to  show  that  there  was  not  as  much  silk 
in  the  goods  in  question  as  in  the  sample  No.  6,328  B,  selected  by  Mrs. 
McCormick  as  similar  to  it,  but  was  made  so  nearly  all  of  gold  thread 
that  it  was  called  bullion,  and  used  solely  on  hats  and  bonnets  as  a  trim- 
ming. If  this  was  a  gold  lace  within  tixe  meaning  of  the  word  "lace,** 
then  it  comes  within  clause  427  as  a  metal  lace.  You  are  to  pass  upon 
the  question  of  fact.  If  it  is  a  metal  galloon,  or  metal  lace,  then  it  passes 
under  clause  427  as  a  galloon  of  metal,  or  metal  lace,  and  is  not  duti- 
able as  material  for  making  or  trimming  hats,  bonnets,  etc. 

The  next  controversy  is  over  Nos.  6,019,  repeated  three  times,  6644, 
6,204,  6,204,  6,204,  6,204,  which  were  invoiced  as  "embroidered  vel- 
vets," and  classed  as  manufactures  of  silk,  at  50  per  cent,  ad  valorem. 
There  are  no  samples  of  these  goods  produced,  but  the  proof  tended  to 
show  that  it  was  used  for  making  and  ornamenting  hats  and  bonnets. 
It  was  classed  as  a  manufacture  of  silk,  and  if  it  was  silk,  as  the  proof 
on  the  part  of  the  plaintiffs  without  dispute  tends  to  show,  then  it  would 
be  properly  classified  as  silk  goods,  and  not  as  bonnet  material. 

The  next  controversy  is  over  No.  6,015,  repeated  four  times,  and 
6,012,  which  was  invoiced  as  "embroidered  faille."  It  was  classed  as 
a  manufacture  of  silk,  at  50  per  cent,  ad  valorem*  No  sample  was  pro- 
duced. It  is  described  by  the  witness  as  corded  silk,  embroidered  with 
silk,  and  used  only  for  bonnet  crowns;  valuable,  as  the  testimony  tends 
to  show,  chiefly  for  the  embroidery.  The  same  remark  holds  good  in 
r^ard  to  these.  If  they  were  manufactures  of  silk,  then  the  collector 
properly  classed  them  as  such. 

The  next  item  in  this  invoice  is  No.  6,006,  6,007,  and  6,173,  invoiced 
as  an  "embroidery,"  and  classed  as  a  manufacture  of  silk,  and  charged 
duty  at  50  per  cent,  ad  valorem.  No  sample  is  produced  of  these  goods, 
but  the  witness  describes  them  as  a  silk  velvet,  embroidered  with  silk,  used 
only  for  hats  and  bonnets;  and  the  same  remark  holds  good  in  regard  to 
this.  If  it  was  silk,  then  it  was  a  manufacture  of  silk,  and  dutiable  un- 
der clause  883,  and  not  under  clause  448. 

The  next  controversy  is  over  Nos.  6,174,  6,004.  6,175,  6,196,  and 
6,000, 6,000  repeated  five  times.  The  goods  were  invoiced  as  "embroid- 
ered insertions,"  and  classed  as  a  manufacture  of  silk.  No  sample  was 
produced  of  these  goods.  They  were  described  as  a  sort  of  combination 
of  silk  cordings  intended  to  be  sewn  into  part  of  the  trimmings  of  a  bon- 
net— the  border  of  a  bonnet  or  hat.  The  witness  testified  that  they  were 
suitable  only  for  hats,  but  testified  that  they  were  a  manufacture  of  silk; 
and,  if  so,  then  they  were  dutiable  as  a  manufacture  of  silk. 

The  next  controversy  is  over  No.  6,003,  invoiced  as  "embroidered  vel- 
vet," classed  as  a  manufacture  of  silk  at  50  per  cent,  ad  valorem.  It  is 
described  as.  a  silk  velvet,  embroidered  all  over  with  silk,  and,  as  the 
witness  says,  used  only  for  bonnet  crowns.     If  it  was  silk  velvet,  embroid- 
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ered  also  with  silk,  then  it  was  a  manufiEU^ture  of  silk,  within  the  mean- 
ing of  the  law,  and  not  dutiable  under  the  hat  material  clause,  (448,)  at 
20  per  cent,  ad  valorem. 

The  next  controversy  is  over  Nos.  145,638, 145,642,  invoiced  as  "wa- 
tered velvet,"  and  classed  as  a  manufacture  of  silk,  and  charged  with  duty 
at  50  per  cent,  ad  vaiorem.  No  sample  of  these  goods  is  produced,  but 
they  are  described  as  a  silk  velvet  used  to  make  velvet  bonnets  and  spe- 
cial goods  for  millinery  purposes,  as  the  witness  said.  The  same  remark 
holds  good  in  regard  to  these.  If  it  was  a  silk  velvet,  or  if  silk  was  the 
cx)mponent  of  chief  value,  and  the  proof  tends  to  show  that,  then  they 
were  dutiable  as  a  manufacture  of  sUk,  and  not  as  hat  and  bonnet  ma- 
terial. 

The  next  controversy  is  over  goods  No.  146,289,  invoiced  as  "em- 
broidery," and  classed  as  a  manufacture  of  silk.  It  is  represented  b}' 
sample  No.  146,289,  J.  H.  W.,  and  the  proof  tends  to  show  that  it  is 
made  of  silk,  and  in  trade  known  as  "fancy  lace,"  used  for  bonnet  and 
hat  trimmings.  You  have  a  sample  before  you,  gentlemen,  and  if  you 
are  satisfied  from  the  testimony  that  this  was  a  manufiEicture  of  silk,  then 
it  was  properly  so  classed,  and  was  not  entitled  to  pass  under  the  hat  ma- 
terial dause. 

Nos.  145,620  and  145,974  are  the  next  matters  of  controversy.  They 
are  invoiced  as  "watered  velvets,"  and  the  same  remark  that  was  made 
in  regard  to  the  prior  articles  of  the  same  description  applies  to  these. 
If  they  were  silk  velvets,  as  the  proof  tends  to  show,  then  they  were  prop- 
erly classed  by  the  collector  as  a  manufacture  of  silk,  notwithstanding 
the  fact  that  the  witnesses  testify  that  they  were  not  usable  for  any  other 
purpose  than  for  the  manu&cture  of  bonnets. 

The  next  controversy  is  over  No.  2,857,  invoiced  as  lace,  which  was 
classed  as  a  manufacture  of  metal  at  45  per  cent,  ad  wdorem.  It  is  rep- 
resented by  sample  No.  2,857,  J.  H.  W.  &  Co.,  and  the  proof  tends  to 
show  that  they  are  made  of  metal  wire  around  a  cotton  filling,  and  that 
the  metal  is  the  component  of  chief  value.  The  proof  also  tends  to  show 
that  it  was  only  used  for  hat  and  bonnet  trimmings,  but  if  it  was  a  metal 
lace,  or  is  metal  lace,  then  it  comes  within  the  provision  of  clause  427, 
and  does  not  come  within  clause  428. 

The  next  controversy  is  over  the  goods  Nos.  2,838  and  2,025,  which 
were  invoiced  as  "galloons,"  and  classed  as  a  manufacture  of  metal. 
You  have  samples  of  those  goods,  which  are  numbered  2,838  and  2,025. 
The  testimony  tends  to  show  that  No.  2,838  is  made  of  metal  and  beads, 
and  that  it  has  no  other  use;  that  the  goods  2,025  is  of  metal,  and  is 
used  only  for  hats  and  bonnets.  The  question  is,  were  those  goods  metaJ 
galloons,  and  as  such  specifically  dutiable  as  metal  galloons,  or  did  they 
not  come  within  that  description  ?  If  they  were  metal  galloons,  then, 
they  were  dutiable  as  metal  galloons,  and  not  as  hat  or  bonnet  trim- 
mings. 

The  next  controversy  is  over  No.  10,088,  repeated  twice.  They  are 
invoiced  as  "galloons,"  and  classed  as  a  manufacture  of  silk;  that  is, 
they  were  silk  galloons,  I  suppose.     There  is  no  sample  here,  but  it  is 
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said  that  they  are  similar  to  No.  6,328  D,  except  that  they  are  of  silk, 
and  used  only  as  material  for  honnet  crowns.  If  of  silk,  then  they  were 
properly  assessed  at  50  per  cent,  ad  valorem^  instead  of  being  asses^ble 
at  20  per  cent,  ad  valorem,  as  claimed  by  the  plaintiffs. 

The  next  controversy  is  over  170 — 2,  which  were  invoiced  as  sted 
galloons.  If  these  goods  are  galloons,  and  metal  is  the  component  part, 
— that  is,  metal  beads,  and  the  metal  spangles  which  are  woven  in  with 
the  beads, — then  they  should  be  properly  dutiable  as  metal  galloons, 
and  not  as  hat  and  bonnet  trimmings. 

The  next  controversy  is  over  Nos.  608,  608,  462,  462,  605,  and  605, 
which  are  invoiced  as  "embroideries,"  and  classed  as  a  manufacture  of 
silk.  The  testimony  tends  to  show  that  they  are  made  of  silk  with  some 
linen  backing,  and  used  only  for  bonnet  fronts  and  trimmings.  If,  as  I 
said  in  regard  to  the  other  goods,  they  are  made  of  silk  with  linen  back- 
ing, and  if  silk  was  the  component  of  chief  value,  then  they  were  prop- 
erly assessed  at  50  per  cent. ,  instead  of  20  per  cent. 

In  regard  to  the  articles  included  in  this  invoice  you  will  see  that  the 
collector  classed  them  either  as  manufactures  of  silk  or  as  manufacture 
of  metal,  or  as  beads,  or  bead  ornaments,  under  clause  396.  When 
there  is  a  specific  provision  in  the  law  for  a  rate  of  duty  on  an  article, 
the  article  must  be  assessed  for  duty  under  such  provision.  For  in- 
stance, a  specific  duty,  as  fixed  by  clause  427,  on  galloons  of  metal,  and 
also  on  metal  laces,  and  although  metal  galloons  may  be  used  to  trim 
and  ornament  bonnets  and  hats,  and  metal  laces  may  be  used  for  the 
same  purpose,  yet  they  are  dutiable  specifically  as  metal  galloons  and 
laces,  and  hence  the  articles  in  controversy  described,  entered  or  invoiced 
as  gjdloons  and  metal  laces  which  were  made  of  metal,  are  dutiable  as 
such,  and  are  not  dutiable  at  20  per  cent.,  as  contended  for  by  the  plain- 
tiffs. The  fact  that  the  collector  erred  in  classing  these  as  manufactures 
of  silk,  or  as  manufactures  of  metal,  does  not  aid  the  plaintiffs'  case. 
The  plaintiffs'  contention  is  that  these  goods  are  materials  for  making 
and  ornamenting  hats,  bonnets,  and  hoods,  and  not  otherwise  provided 
for;  and,  if  they  are  otherwise  provided  for,  then  they  cannot  be  passed 
by  the  collector  at  a  duty  of  20  per  cent,  under  clause  448,  as  material 
for  making  and  ornamenting  hats,  etc.,  not  otherwise  provided  for.  So, 
if  you  find  as  a  question  of  fact  from  the  proof  that  a  part  of  the  galloons 
and  velvets  in  question  are  provided  for  in  the  clause  in  regard  to  man- 
ufactures of  si]k  or  in  regard  to  metal  laces,  or  in  regard  to  metal  gal- 
loons, then  the  plaintiffs  must  fail  in  their  case  as  to  such  goods.  So, 
in  regard  to  silk  goods  and  velvets,  if  those  articles  are  composed  of 
silk,  or  silk  is  the  material  in  them  of  chief  value,  then  they  fall  within 
the  provision  of  clause  383,  and  not  within  hat  material,  under  clause 
448.  There  being  a  specific  duty  on  beads  and  bead  ornaments,  the 
goods  in  question  which  are  made  of  beads,  or  of  which  beads  are  the 
material  of  chief  value,  are  dutiable  under  clause  396,  which  provides 
for  a  duty  on  beads  or  bead  ornaments  of  50  per  cent,  ad  valorein. 

In  this  case  the  plaintiffs  have  the  burden  of  proof.  The  goods  in 
question  were  classed,  and  duties  assessed,  by  the  collector,  in  the  per- 
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formance  of  the  duties  of  his  ofiBce,  and  he  had  the  aid  of  experienced 
appraisers,  appointed  to  appraise  and  examine  these  goods,  and  he  must 
be  presumed  to  have  been  cognizant  of  the  quality  and  character  of  the 
goods,  and  the  plaintiffs  must  therefore  overcome  the  action  of  the  gov- 
ernment officers  in  this  respect  by  satls&ctory  proof,  satisfying  you  that 
these  goods  are  hat  materials,  and  not  such  goods  as  the  collector  held 
them  to  be.  The  best  evidence  as  to  the  material  composing  these  goods 
would  have  been  samples  of  the  goods  themselves.  In  many  cases  no 
samples  are  produced,  and  you  have  merely  the  verbal  or  word  descrip- 
tion of  the  plaintiffs'  witnesses  as  to  the  quality  and  character  of  the 
goods.  If  the  absence  of  samples  renders  the  evidence  as  to  such  goods 
uncertain  or  unreliable,  or  so  unsatisfactory  that  you  can  say  you  are 
not  satisfied  that  the  plaintiffs  have  so  sufficiently  described  the  goods 
as  to  enable  you  intelligently  to  pass  upon  the  questions  raised  in  the 
case,  then  you  should  find  for  the  defendant. 

The  next  controversy  is  over  entry  No.  6,789,  which  was  classed  by 
the  collector  as  artificial  flowers,  and  duty  assessed  upon  them  at  50  per 
€ent.  ad  valorem.  The  plaintiffs  claim  that  they  are  dutiable  as  a  manu- 
facture of  cotton.  The  plaintiffs  claim  that  those  artificial  flowers  should 
have  been  admitted  and  classed  under  this  clause,  which  I  will  read  to 
you: 

"Cotton  cords,  braids,  gimps,  galloons,  webbing,  goring,  suspenders,  braces, 
and  all  manufactures  of  cotton  not  specially  enumerated  or  provided  for  in 
this  act,  a  duty  of  25  per  cent,  ad  talorem.*' 

It  is  conceded  that  there  is  not  in  the  tariff  act,  as  it  now  stands,  a 
specific  duty  upon  artificial  flowers  as  such.  But  the  collector  undoubt- 
edly acted  under  section  2499,  which  provides  "that  there  shall  be  lev- 
ied and  collected  on  each  and  every  non-enumerated  article,  which  bears 
similarity  either  in  material,  quality,  texture,  or  the  use  to  which  it  may 
be  applied,  to  any  article  enumerated  in  this  title  and  chargeable  with 
the  same  rate  of  duty  which  is  levied  and  charged  on  the  enumerated 
article  which  it  most  resembles  in  any  of  the  particulars  before  men- 
tioned;" and  it  is  conceded  that  the  goods  in  question  are  not  enumerated 
specifically  in  the  law.  Now,  the  collector  undoubtedly  acted  under 
this  section  which  I  have  just  read  to  you,  assuming  that  these  artificial 
flowers  most  resemble  the  flowers  used  in  the  millinery  business,  because 
there  is  a  clause  of  the  law  which  provides  a  specific  duty  on  "  artificial 
flowers  and  parts  thereof,  of  whatever  material,  for  millinery  use,  and 
not  specially  enumerated."  Now,  the  collector,  assuming  that  this  ar- 
ticle now  in  controversy  more  nearly  resembled  the  artificial  flowers  im- 
ported for  millinery  use  than  any  other  goods,  classed  them  the  same  as 
artificial  flowers  for  millinery  use,  and  assessed  a  duty  of  50  per  cent. 
ad  valorem.  The  contention  on  the  part  of  the  plaintiffs  is,  as  I  have 
stated,  that  they  should  have  been  classed  as  a  manufacture  of  cotton. 
The  testimony  on  the  part  of  the  plaintiffs  tends  to  show  that  they  are 
not  artificial  flowers  for  millinery  use,  because  they  are  not  good  enough, 
— the  quality  is  not  sufficiently  high  to  justify  importing  them  for  that 
purpose, — while  the  testimony  on  the  part  of  the  defendant  is  that  they 
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are  the  same  kind  of  flowers  that  are  sold  by  dealers  in  millinery  goods 
for  millinery  purposes.  But  they  are  stuck  into  a  little  stand  or  box, 
which  makes  them  salable  as  ornaments.  The  question  is  whether,  if 
these  goods  can  be  allowed  to  be  imported  in  this  form, — ^if  artificial 
flowers  can  be  allowed  to  be  imported  in  this  form, — whether  it  would 
not  open  the  opportunity  to  large  frauds  upon  the  revenue,  because  they 
might  introduce  all  kinds  of  flowers,  the  most  expensive  kind  of  flowers, 
upon  a  little  stand  of  this  kind, — a  stand  that  costs  nothing,  or  but  a  tri- 
fle,— or  upon  any  kind  of  a  paper  box  or  a  paper  stand,  or  attach  them 
to  anything,  so  that  they  could  say  that  they  came  as  a  specific  article, 
and  as  soon  as  they  arrived,  and  bad  passed  the  custom-house  as  a  man- 
ufacture of  cotton,  remove  the  stand  to  which  they  are  attached,  and  use 
them  for  millinery  purposes.  The  question,  then,  is,  did  or  did  not 
the  collector  act  wisely  and  within  the  law  when  he  assimilated  these 
goods  to  artificial  flowers  which  are  imported  for  millinery  purposes? 
Did  they  or  not  most  resemble  artificial  flowers  imported  for  millinery  pur- 
poses? And  if,  from  the  proof  in  the  case,  you  are  satisfied  that  they 
do  more  resemble  the  artificial  flowers  imported  for  millinery  purposes 
than  any  other  article,  that  they  are  more  like  those  than  they  would  be 
like  a  piece  of  cotton  sheeting,  or  muslin,  or  any  other  cotton  fabric, 
which  was  not  worked  into  a  flower, — because  the  leaves  and  stems  of 
these  are  probably  made  of  some  cheap  cotton  fabric, — ^then  it  is  for  you 
to  say  whether  the  collector  did  not  act  within  the  power  which  is  dele- 
gated to  him  under  the  law. 


Unitsd  States  v.  Claroi. 
[DUtrUt  Court,  B,  D.  Miasauri,  B.  D.    May  18, 1880.) 

1.  Pobt-Officb— Non-Maflablb  Mattbb— Obbcbnb  Publications. 

The  word  ''obscene,"  within  the  meaning  of  act  September  36, 1888,  (95  XT. 
8.  St.  496.)  forbidding  the  sending  of  non-mailable  matter  through  the  mails, 
when  used  to  describe  a  book,  pamphlet,  or  paper  means  a  pablicatJon  con- 
tainin/2:  immodest  and  indecent  matter,  the  readinj]^  whereof  would  have  a  ten- 
dency to  deprave  or  corrupt  the  minds  of  those  into  whose  hands  the  publi- 
cation might  fall  whose  minds  are  open  to  such  immoral  influences. 

2.  Same — "Lbwd"  Publication. 

A  "lewd"  book,  pamphlet,  or  paper,  within  the  meaning  of  the  statute,  fs 
one  that  describes  dissolute  or  unchaste  acts,  scenes,  or  incidents,  or  one  the 
reading  whereof,  by  reason  of  its  contents,  is  calculated  to  excite  lustful  and 
sensual  desires  in  those  whose  minds  are  open  to  such  influences. 
8.  Same— "Lascivious*'  Publication. 

The  word  ** lascivious,"  within  the  meaning  of  the  statute,  is  synonymoas 
with  the  word  "lewd." 
4.  Samb— Pakts  op  Publication  Obscbnb. 

If  the  effect  of  pamphlets  and  papers  sent  through  the  mails,  as  a  whole, 
would  be  to  deprave  and  corrupt  the  minds  of  those  into  whose  hands  they 
might  come  whose  minds  are  open  to  such  influences,  or  to  excite  lustful  or 
sensual  desires,  they  are  obscene  and  lewd,  whether  such  effect  on  the  minds 
of  readers  is  produced  by  single  passages  or  portions  of  them,  or  by  many 
passages  or  portions. 
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Indictment  for  Sending  Obscene  Matter  through  the  Mails. 

The  matter  complained  of  was — Firsts  a  small  pamphlet  in  paper 
cover,  entitled  "Dr.  Clarke's  Treatise  on  Venereal,  Sexual,  Nervous,  and 
Special  Diseases,"  and  consisted  mainly  of  a  description  of  the  causes 
and  effects  of  venereal  diseases;  and,  secondly,  of  two  circulars,  one  of 
which  described  in  separate  paragraphs  the  symptoms  of  various  vene- 
real diseases,  and  the  other  contained  a  list  of  questions  to  be  answered. 

mmas  P.  Bashaw,  U.  S.  Dist.  Atty. 

ChesUr  H.  Krumy  for  defendant. 

Thayer,  J.,  (charging  jury.)  The  admission  having  been  made  dur- 
ing the  course  of  the  trifd  that  the  defendant  caused  ttie  pamphlet  and 
two  other  papers  referred  to  in  the  indictment  and  offered  in  evidence  to 
be  deposited  in  the  St.  Louis  posfroffice  for  mailing  to  the  several  per- 
sons to  whom  they  were  addressed,  the  sole  question  that  remains  for 
you  to  consider  and  determine  is  whether  the  pamphlet  and  papers  are 
obscene,  lewd,  or  lascivious.  If  they  were  obscene,  lewd^  or  lascivious, 
then  they  were  non-mailable  matter,  and  an  offense  was  committed  in 
causing  them  to  be  deposited  in  the  post-office  for  mailing.  Now  the 
question  arises,  what  is  an  obscene,  lewd,  or  lascivious  publication  with- 
in the  meaning  of  the  statute?  I  propose  to  define  those  terms  as  well 
as  possible,  and  leave  you  to  determine  in  the  light  of  such  definitions, 
and  all  the  circumstances  of  the  case,  whether  they  fall  within  the  defin- 
itions I  shall  give. 

The  word  '^obscene"  ordinarily  means  something  that  is  offensive  to 
chastity,  something  that  is  foul  or  filthy,  and  for  that  reason  is  offensive 
to  pure-minded  persons.  That  is  the  meaning  of  the  word  in  the  con- 
crete. But  when  used,  as  in  the  statute  under  which  this  indictment 
is  framed,  to  describe  the  character  of  a  book,  pamphlet,  or  paper,  it 
means  a  book,  pamphlet,  or  paper  containing  immodest  and  indecent 
matter,  the  reading  whereof  would  have  a  tendency  to  deprave  and  cor- 
rupt the  minds  of  those  into  whose  hands  the  publication  might  fall 
whose  minds  are  open  to  such  immoral  influences.  U.  S,  v.  Bennett^  16 
Blatchf.  338;  Queen  v.  HicMin,  L.  R.  3  Q.  B.  371 .  A  lewd  book,  pamphlet, 
or  paper,  within  the  meaning  of  the  statute,  is  one  that  describes  dissolute 
and  uncbaate  acts,  scenes,  or  incidents,  or  one,  the  reading  whereof,  by 
reason  of  its  contents,  is  calculated  to  excite  lustf*ul  and  sensual  desires 
(that  is  to  say,  a  desire  for  the  gratification  of  the  animal  passions)  in 
those  whose  minds  are  open  to  such  influences.  The  word  "lascivious" 
is  very  nearly  synonymous  with  the  word  "lewd;"  so  nearly  so  that  I 
will  not  undertake  to  draw  a  distinction  between  the  two  words.  For 
the  purposes  of  this  case  it  may  be  said  that  if  the  pamphlet  and  papers 
involved  are  not  lewd  or  obscene  in  the  sense  that  I  have  defined  those 
terms,  then  they  are  not  lascivious,  and  you  need  give  yourselves  no 
farther  concern  about  the  exact  meaning  of  that  word.  In  view  of  what 
has  been  said  it  follows  that,  if  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  pamphlet  and  papers,  in  question  in  this  case,  contain  such 
iumiodest,  indecent,  or  filthy  matter  that  the  reading  thereof  would  tend 
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to  deprave  and  corrupt  the  minds  of  those  persons  into  whose  hands  the 
same  might  fall  whose  minds  are  open  to  such  influences,  then  you 
should  And  the  defendant  guilty.  Or  if  you  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  subject-matter  of  the  pamphlet  and  papers  is  of 
such  character  as  would  tend  to  excite  lustful  and  sensual  desires  in  the 
minds  of  those  persons  into  whose  hands  they  might  come,  whose  minds 
are  open  to  influences  of  that  sort,  then  you  should  find  the  defendant 
guilty.  If  you  find  that  the  pamphlet  is  obscene  or  lewd,  and  that  the 
other  papers  are  not,  or,  idee  versa,  that  the  papers  are  obscene  or  lewd 
and  the  pamphlet  is  not,  you  can  return  a  verdict  against  the  defendant 
on  some  counts,  and  in  his  favor  in  others,  according  as  you  find  the 
character  of  the  several  publications  to  be. 

These  are  as  precise  definitions  and  directions  as  it  is  possible  for 
me  to  give.  The  case  is  one  that  addresses  itself  largely  to  your  good 
judgment,  common  sense,  and  knowledge  of  human  nature,  and  the 
weaknesses  of  human  nature.  You  must  consider  carefully  the  con- 
tents of  the  pamphlet  and  papers  in  the  first  instance,  and  then  the 
effect  that  the  reading  of  such  contents  would  naturaUy  have  on  that 
class  of  persons  into  whose  hands  the  publications  might  fall,  whose 
thoughts,  emotions,  or  desires  are  liable  to  be  influenced  or  directed 
by  reading  matter  such  as  the  publications  contain.  There  is  to  be 
found  in  every  community  a  class  of  people  who  are  so  inteUigent  or 
so  mature  that  their  minds  are  not  liable  to  be  affected  by  reading  mat- 
ter, however  obscene,  lewd,  or  indecent  it  may  be.  Then  there  is  another 
large  class  to  be  found  in  every  community — ^the  young  and  immature, 
the  ignorant,  and  those  who  are  sensually  inclined — ^who  are  liable  to  be 
influenced  to  their  harm  by  reading  indecent  and  obscene  publications. 
The  statute  under  which  this  indictment  is  framed  was  designed  to 
protect  the  latter  class  from  harm,  and  it  is  a  wholesome  statute. 
Hence,  in  judging  of  the  tendency  of  the  publications  to  deprave  and 
corrupt  the  mind,  or  to  excite  lustful  or  sensual  desires,  (which  are  the 
tests  of  obscenity  and  lewdness,)  you  should  consider  the  effect  that  the 
publications  would  have  on  the  minds  of  that  class  of  persons  whom 
the  statute  aims  to  protect,  and  the  liability  of  the  publications  to  get 
into  the  hands  of  that  class  of  persons,  rather  than  the  effect  such  pub- 
lications would  have  on  people  of  a  high  order  of  intelligence,  and  those 
who  have  reached  mature  years,  who  by  reason  of  their  intelligence  or 
years  are  steeled  against  such  influences.  As  I  said  before,  you  must 
bring  your  common  sense  and  knowledge  of  human  nature  and  its 
weaknesses  to  the  consideration  and  determination  of  these  questions. 

Now,  gentlemen,  there  are  a  few  incidental  matters  which  I  feel  bound 
to  notice  in  view  of  what  has  occurred  during  the  trial.  In  the  first 
place,  you  must  not  allow  the  fact  that  defendant  advertises  his  calling 
quite  extensively  in  the  newspapers  to  prejudice  your  view  of  the  case. 
You  have  nothing  whatever  to  do  with  a  question  of  professional  ethics 
of  that  sort.  The  defendant  hasa  right  to  advertise  his  calling  if  he  so 
desires,  and  that  is  not  an  offense  in  the  eye  of  the  law.  If  the  publi- 
cations which  he  deposited  in  the  mail  are  neither  obscene,  lewd,  nor 
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lascivious  in  your  opinion,  he  is  entitled  to  a  verdict  of  acquittal;  and 
you  must  not  allow  your  attention  to  be  diverted  from  the  real  matter 
in  issue,  or  your  minds  to  be  prejudiced,  by  any  extraneous  considera- 
tions of  the  kind  ta  which  I  have  last  alluded.  The  question  whether 
defendant  is  a  licensed  physician  under  the  laws  of  the  state  is  imma- 
terial. In  the  second  place,  gentlemen,  I  desire  to  say  that  I  have  no 
doubt  that  under  the  statute  under  which  this  indictment  is  framed 
standard  medical  works  (and  by  that  I  mean  works  that  are  studied  and 
consulted  by  physicians,  and  are  kept  in  medical  and  public  libraries) 
may  lawfully  be  sent  through  the  mail  to  persons  who  buy  or  call  for 
them  for  the  purpose  of  seeking  information  on  the  subjects  of  which 
they  treat.  But  I  feel  bound  to  say  that,  in  my  opinion,  there  is  no 
evidence  in  this  case  that  would  warrant  you  in  finding  that  the  publi- 
cations complained  of  in  the  indictment  are  standard  medical  works  or 
publications.  Furthermore,  gentlemen,  I  have  no  doubt  that  persons 
may  lawfully  communicate  through  the  mails  with  their  physicians  by 
describing  symptoms  of  their  physical  ailments,  habits,  and  practices, 
and  asking  professional  advice  in  relation  thereto;  and  I  have  no  doubt 
that  in  response  to  such  inquiries  a  physician  may  lawfully  advise  a 
patient  through  the  mails  with  respect  to  the  subject-matter  of  such 
communications.  But  I  fed  bound  to  say  that,  in  my  opinion,  there 
is  no  evidence  that  would  warrant  you  in  finding  that  the  publicar 
tions  complained  of  in  this  case,  were  sent  by  a  physician  to  his  pa- 
tient in  response  to  a  request  for  such  publications  as  were  sent,  and  that 
the  mailing  of  them  to  the  parties  named  in  the  indictment  was  justi- 
fied as  being  a  communication  by  a  doctor  to  his  patient.  Therefore, 
gentlemen,  you  will  decide  the  issue  with  respect  to  the  obscene  and 
lewd  character  of  the  publications,  unembarrassed  by  any  consideration 
of  the  two  defenses  last  alluded  to,  which  might  be  appropriate  in  cer- 
tain cases,  but  are  not  applicable  to  this  case. 

There  is  another  fact  to  which  it  is  necessary  to  allude.  The  defend- 
ant's counsel,  for  the  purpose  of  enforcing  his  view  that  the  publications 
complained  of  are  neither  obscene  or  lewd,  has  read  in  the  course  of  his 
argument  certain  passages  from  certain  well-known  authors, — from 
Shakespeare,  Sterne,  Suetonius, — and  even  from  the  Bible.  The  passages 
read,  taken  in  connection  with  their  context,  may  be,  or  may  not  be,  ob- 
scene or  indecent.  You  are  not  trying  that  question,  and  you  are  not 
called  upon  in  this  case  to  determine,  nor  will  your  verdict  in  this 
case  (whether  it  is  guilty  or  not  guilty)  decide  whether  the  Bible, 
Shakespeare,  Sterne,  and  Suetonius  must  be  excluded  from  the  mails. 
I  trust  you  will  not  allow  any  consideration  of  the  possible  tendency 
of  your  verdict  to  exclude  other  standard  literary  works  from  the 
mails,  to  prevent  you  from  passing  an  honest  judgment  upon  the 
question  you  have  to  decide  in  this  case, — whether  the  pamphlet  and 
papers  complained  of  are  obscene  or  lewd,  and  tend  to  corrupt  and  de- 
prave the  minds  of  readers.  Of  course,  so  far  as  your  experience  goes 
of  the  effect  that  Shakespeare's  writings,  or  any  other  author's  writings, 
have  had  on  the  world,  notwithstanding  certain  passages  that  they  con- 
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tain,  you  have  the  right  to  resort  to  that  experience  in  determining  what 
^ill'be  the  probable  effect  of  the  publications  involved  in  this  case,  pro- 
viding you  think  such  comparison,  or  a  reference  to  such  experience, 
will  be  of  any  service,  and  will  aid  you  in  reaching  a  correct  conclusion. 
I  think  this  is  all  that  is  necessary  to  be  said  in  this  case.  I  ask  you 
to  consider  the  case  fairly,  and  decide  the  issue  that  I  have  defined  as  to 
the  character  of  these  publications,  according  to  your  honest  judgment 
of  the  effect  that  such  publications  will  have  on  the  minds  of  those  that 
read  them. 

The  jury  impaneled  in  this  cause,  after  retiring,  returned  into  court, 
and  submitted  to  the  court  the  following  question,  to-wit: 

'*If  the  jury  find  any  portion  of  the  book,  pamphlet,  or  circular  obscene, 
lewd,  etc.,  would  such  finding  be  Bafficient  grounds  for  them  to  condemn  the 
whole  book,  pamphlet,  or  circular?  W.  S,  Humfhrets,  Foreman." 

Thereupon  the  court  further  instructed  the  said  jury  as  foDows,  to-wit: 
"If  the  effect  of  the  pamphlet  tfnd  papers  as  a  whole  would  be  to  de- 
prave and  corrupt  the  minds  of  those  into  whose  hands  they  might  come 
whose  minds  are  open  to  such  influences,  or  to  excite  lustful  or  sensual 
desires,  then  the  pamphlets  and  circulars  should  be  found  to  be  obscene 
and  lewd,  whether  such  effect  on  the  minds  of  readers  is  produced  by 
single  passages  or  portions  of  the  pamphlets  and  circularSi  or  by  noany 
passages  or  portions." 

The  Jury  returned  a  verdict  of  guilty  on  all  counts* 


UioTED  States  v.  Allen. 

{DUtHet  Court,  K.  D.  Iowa,  W.  D.    May  88, 1889.) 

Internal  Rbventje— Violation  of  Laws— Retail  Dealers. 

Defendant  was  engaged  in  procuring  and  furnishing  to  any  one  who  would 

Eatronize  htm  liquors  in  quantities  less  than  five  gaflons.  He  testified  that 
e  received  orders,  requiring  the  person  ordering  to  pay  10  cents  down  for  a 
hottle  of  beer,  and  when  the  beer  was  delivered,  an  extra  15  cents,  as  remu- 
neration for  going  to  a  neighboring  state  to  procure  it.  But  the  evidence 
failed  to  show  that  defendant  bought  specific  quantities  of  liquor  to  corre- 
spond with  special  orders,  but  showed  tnat  he  bought  beer  by  the  case,  and 
paid  for  it  and  sold  it  to  any  one  desiring  it.  held,  that  defendant  was  a 
^dealer,  ^  within  Rev.  St.  U.  8.  §  8242,  requiring  persons  carrying  on  the  busi- 
ness of  retail  liquor  dealer  to  pay  a  special  tax. 

Indictment  for  Carrying  on  the  Business  of  a  Retail  Liquor  Dealer, 
without  payment  of  the  tax.     On  motion  for  new  trial. 
T.  P.  Murphy,  U.  S,  Dist.  Atty. 
bouxc  Pendleton,  for  defendant. 

Shibas,  J.  The  indictment  in  this  cause  charged  the  defendant  with 
a  violation  of  section  8242  of  the  Revised  Statutes,  in  that  he  was  carxy- 
ing  on  the  business  of  a  retail  liquor  dealer  at  Sioux  City ,  Iowa,  without 
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having  paid  the  special  tax  imposed  upon  such  dealers  by  the  statutes 
of  the  United  States.  The  evidence  adduced  on  the  trial  showed  that 
the  defendant  had  undertaken  the  business  of  procuring  and  furnishing 
to  any  one  who  would  patronize  him  liquors,  spirituous  and  malt,  in  quan- 
tities less  than  five  gallons.  He  had  a  place  of  business,  in  which  was 
found  by  the  state  officers,  having  a  search-warrant  issued  under  the  pro- 
hibitory law,  two  unbroken  cases  of  beer,  containing  24  bottles  each,  25 
bottles  of  beer  not  in  a  case,  a  number  of  glass  whisky  flasks  which  had 
not  been  used,  one  or  two  filled  with  whisky,  and  a  number  of  empty 
beer  bottles  and  beer  kegs.  The  defendant,  when  on  the  stand  as  a  wit- 
ness in  his  own  behalf,  testified  that  he  kept  a  book  in  which  he  entered 
the  names  of  all  persons  who  employed  him  to  procure  beer  or  liquor  for 
them.  He  further  testified  that  if  any  one  wished  to  employ  his  services 
to  procure,  for  instance,  a  bottle  of  beer,  he  required  him  to  pay  down 
10  cents,  and,  when  the  beer  was  delivered,  to  pay  a  further  sum  of  15 
cents  as  remuneration  for  his  troubte  in  going  to  Covington,  Neb.,  and 
getting  the  beer.  The  evidence  further  showed  that  when  a  number  of 
orders  had  been  received  the  defendant  would  go  to  Covington,  procure 
the  liquor  or  beer,  take  it  to  his  place  or  room  in  Sioux  City,  and  then 
deliver  it  when  called  for.  The  evidence,  however,  failed  to  show  that 
the  defendant  bought  specific  quantities  of  beer  or  liquor  to  correspond 
with  special  orders  previously  given  to  him,  but,  on  the  contrary,  it  would 
seem  that  defendant  bought  the  beer  by  the  case,  paying  therefor  $2.50 
per  case,  and  then  delivering  it  to  customers  at  the  rate  of  25  cents  per 
bottle.  The  claim  of  defendant  was  that  he  was  acting  merely  as  an  ex- 
press agency,  having  organized  a  business  under  the  name  of  the  Eureka 
Express  Company,  and  that  he  was  in  fact  merely  an  agent  for  the  par- 
ties who  gave  him  orders  for  the  beer  or  liquor.  Upon  the  trial  the  jury 
was  instructed  that  if  the  defendant  held  himself  out  to  the  public  as 
being  one  ready  to  procure  for  his  customers  liquor,  malt  or  spirituous, 
in  quantities  less  than  five  gallons,  and  if  in  fact  he  did  as  a  business 
engage  in  the  procuring  in  the  way  stated  liquors  for  any  one  who  should 
apply  to  him,  it  would  justify  the  jury  in  finding  the  defendant  guilty 
under  the  indictment. 

In  support  of  the  motion  for  new  trial  it  is  urged  that  by  the  use  of 
the  words  "retail"  and  "wholesale"  in  the  statute  it  is  made  necessary  that 
to  violate  the  statute  a  person  must  sell  the  liquor  in  the  sense  that  he  him- 
self must  be  the  owner  thereof,  so  that,  when  delivery  is  made,  the  title 
passes  to  the  purchaser  from  the  on» actually  delivering  the  property.  By 
this  construction  of  the  statute  it  would  be  limited  in  application  to  cases 
wherein  the  party  was  engaged  in  selling  liquor  of  which  he  was  the 
owner.  The  statute  does  not  impose  a  tax  upon  sales  made,  but  upon 
a  business  of  a  certain  character.  If  one  is  a  retail  dealer  in  liquors,  he 
is  liable  to  the  tax.  It  is  the  dealing  in  liquors  that  constitutes  the  tax- 
able business,  and  certainly  one  who  engages  in  the  business  of  procuring 
from  the  manufacturers  beer  by  the  case,  and  disposing  of  it  by  the  bot- 
tle, is  dealing  in  liquors.  It  can  make  no  difference  in  this  r^ard  if  it 
were  true  that  the  customers  left  their  orders  for  specific  quantities,  before 
v.a8p.no.9— 47 
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the  defendant  undertook  the  procurement  thereof.  The  section  of  the 
statute  providing  that  liquor  dealers  must  pay  a  certain  tax  to  the  United 
States  is  part  of  the  laws  devised  for  the  raising  a  revenue  for  the  govern- 
ment, and  as  such  is  not  regarded  as  a  penal  statute,  but  is  to  be  construed 
liberally  in  order  to  carry  out  the  purpose  of  its  enactment.  U.  S.  v.  Hod- 
son,  10  Wall.  395.  The  word  "dealer"  is  not  confined  to  one  who  sells  his 
own  property  only.  If  one  opens  out  a  place  of  business  for  the  purpose 
of  furnishing  to  all  who  may  patronize  him  liquors,  malt  or  spirituous,  in 
quantities  less  than  five  gallons,  he  is  engaged  in  the  business  of  a  retail 
liquor  dealer,  irrespective  of  the  question  of  the  manner  or  mode  in  which 
he  acquires  or  procures  the  liquors  from  the  manufacturers.  The  fact  that 
he  procuires  from  the  manufacturer  or  wholesaler  the  liquor  in  quantities, 
and  disposes  of  the  same  for  a  profit  to  any  one  who  may  call  upon  him, 
certainly  makes  him  a  dealer.  If  the  evidence  had  fully  sustained  the 
claim  of  defendant — which  it  did  not — that  he  never  procured  any  liquor 
from  the  manufacturer  until  he  had  secured  orders  for  the  same  from  cus- 
tomers, it  would  not  change  the  rule,  for  it  would  still  be  true  that,  rely- 
ing upon  these  orders  for  small  quantities,  he  procured  beer  by  the  case 
from  the  manufacturer,  and  delivered  it  to  his  customers,  charging  them 
a  round  profit  upon  each  bottle.  But,  aside  from  this  question,  the  evi- 
dence clearly  showed  that  in  making  the  purchase  of  the  liquor  from  the 
manufacturer  in  Covington,  Neb. ,  the  defendant  was  the  actual  purchaser 
thereof,  and  the  title  passed  to  him.  The  defendant  paid  for  the  beer  by 
the  case.  When  he  received  it  from  the  manufacturer,  and  paid  the  price 
therefor,  the  title  passed  from  the  manufacturer,  and  he  no  longer  had  any 
interest,  title,  or  right  therein.  It  is  equally  clear  that  the  title  to  any 
single  or  half  dozen  bottles  did  not  then  pass  to  any  one  customer  of  de- 
fendant. A  customer  could  not  prove  a  title  to  any  given  bottle  of  the 
beer  by  showing  that  he  had  ordered  one  or  more  bottles  from  the  defend- 
ant, and  paid  him  a  part  of  the  price.  When  upon  the  witness  stand  the 
defendant  admitted  that  he  could  not  name  the  owner  or  owners  of  any 
of  the  bottles  of  the  beer  that  were  in  his  place  of  business  when  it  was 
seized  by  the  state  oflBcers.  He  had  a  certain  number  of  bottles  then  in 
his  possession,  which  he  had  procured  from  the  manufacturers,  and  paid 
for,  and  from  which  he  expected  to  fill  all  orders  left  with  him  by  his  cus- 
tomers. That  he  was  in  fact  a  dealer  in  liquors,  it  seems  to  me,  cannot 
be  disguised  by  refinements  upon  one  or  two  words  used  in  the  statute. 
His  business  was  to  procure  from  the  manufacturer  liquor  in  quantities, 
and  to  dispose  of  it  in  lesser  quantities  to  any  one  who  would  patronize 
him,  and,  this  being  so,  he  was  a  liquor  dealer  within  the  true  nieaning 
of  the  statute.     The  motion  for  new  trial  is  therefore  overruled. 
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Fawcett  V.  Rubber  &  Celluloid  Harness  Trimming  Co. 

(Circuit  Court,  D.  New  Jersey.    April  1, 1889.) 

Patents  for  Inventions— Novelty— Habness-Moxjntings. 

Claim  1  of  letters  patent  No.  1^,163,  granted  December  26, 1871,  to  William 
Fawcett,  which  is  for  "harness-moantini^a  covered  with  leather  or  hard  rob- 
ber upon  the  outer  side,  leaving  the  inside  uncovered, "  is  void  for  want  of 
novelty. 

In  Equity.     Hearing  on  bill  and  proofs. 

Bill  by  William  Fawcett  against  the  Rubber  &  Celluloid  Harness  Trim- 
ming Company,  for  infringement  of  letters  patent  No.  122,163.  This 
bill  was  filed  in  August,  1878,  and  the  cause  was  at  issue  eariy  in  1879. 
Some  testimony  had  been  taken,  when,  on  October  8,  1*879,  it  was  stip- 
ulated that  proceedings  be  suspended  for  three  months  from  that  date 
for  the  convenience  of  counsel.  Nothing  further  was  done  until  January, 
1888,  when  complainant  obtained  an  order  appointing  a  special  exam- 
iner to  take  depositions.  At  the  hearing  it  was  objected  that  this  delay 
of  nearly  nine  years  was  a  bar  in  equity  to  the  consideration  of  the  case; 
but  the  point  was  not  pressed,  and,  as  neither  party  appears  to  have 
been  eager  to  speed  the  cause,  the  court  refused  to  sustain  the  objection. 

A.  V.  Briesen^  for  complainant. 

J.  C  Clayton  and  A.  Z.  Keasbey,  for  defendant. 

Wales,  J.  This  is  a  suit  in  equity,  brought  to  restrain  the  infringe- 
ment  by  the  defendant  of  letters  patent  No.  122, 163,  granted  to  WiUiam 
Fawcett,  the  complainant,  December  26, 1871,  for  improvement  in  cov- 
ering harness-mountings.  The  specification  set  forth  that  the — 
''Invention  has  for  its  object  to  furnish  an  improvement  in  covering  harness- 
mountings,  simple  in  construction,  convenient  in  application,  inexpensive, 
and  at  the  same  time  will  give  a  neat  and  elegant  appearance  to  the  mount- 
ings; and  it  consists  in  the  covering  applied  to  the  mountings,  ad  hereinafter 
more  fully  described.  A  represents  a  terret,  the  inner  .suiSace  of  which  is 
rounded  off  to  receive  the  plating.  The  outer  surface  is  also  rounded  off,  and 
has  a  shoulder  or  recess  formed  in  it  near  each  edge,  as  sliown  in  Figs.  2  and 
8.  B  is  the  covering,  which  may  be  made  of  leather  or  hard  rubber.  The 
covering,  B,  is  moulded  or  otherwise  formed,  so  as  to  fit  upon  the  outer  side 
of  the  mountings;  the  shoulders  or  recesses  preventing  it  from  slipping  off. 
The  ends  of  tiie  covering  are  secured  to  the  shank  or  neck  of  the  mounting. 
For  additional  security,  and  to  add  to  the  appearance  of  the  mounting,  wires, 
0,  may  be  passed  over  the  covering,  B,  along  the  shoulders  or  recesses  of  the 
mountings,  as  shown  in  Fig.  2,  its  ends  being  secured  to  the  shank  or  neck 
of  the  mountings;  or,  if  desired,  the  wires,  0.  may  be  covered  with  or  em- 
bedded in  the  covering,  B,  as  shown  in  Figs.  4  and  5,  so  as  to  secure  the  said 
covering  in  place,  and  at  the  same  time  be  entirely  out  of  sight.  This  con- 
struction enables  the  covering  to  be  applied  to  the  mountings  only  upon  the 
outer  side,  leaving  the  inner  side  uncovered  to  receive  the  plating  and  the 
wear,  thus  avoiding  facing  the  mountings  with  metal,  and  the  attending 
trouble  and  expense." 

Only  the  first  claim  of  the  patent  is  in  controversy,  and  is  in  these 
words: 
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"(1)  Harness-mountings,  covered  with  leather  or  hard  ruhber  upon  the 
outer  side,  leaving  the  inner  side  uncovered,  substantially  as  herein  shown 
and  described,  and  whether  the  wires,  0,  be  used  or  not,  as  set  forth." 

It  is  not  denied  that  the  defendant  has  made  and  sold  terrets  which 
are  clearly  within  the  specifications  and  claim.  The  defense  is  antici- 
pation and  want  of  novelty.  Both  parties  had  been  engaged  in  the  busi- 
ness of  manufacturing  harness-mountings,  and  were  familiar  with  its 
progress,  with  the  various  styles  adopted,  and  with  the  different  ma- 
terials used  in  covering  and  ornamenting  them.  Rings  and  terrets  had 
been  entirely  covered  with  leather  or  hard  rubber  long  before  the  date 
of  the  plaintiff's  patent,  but  it  was  found  that  the  friction  of  the  rein  on 
the  inner  side  of  the  terret  would  wear  through  the  leather;  and  to  rem- 
edy this  defect' the  Tompkins'  patent^  of  1862,  for  an  improvement  in 
hooks  and  terrets  for  harness  saddles,  provided  for  the  ornamentation  of 
the  outside  only  of  the  hooks  and  terrets  by  means  of  a  leather  covering, 
but  in  a  different  way  from  that  described  in  complainant's  patent.  The 
Dunham  patent,  of  1866,  is  for  an  invention  which  consists  of  a  buckle 
or  ring  composed  of  a  metal  core,  covered  with  or  protected  by  India 
rubber.  The  Albright  patent,  of  1867,  is  for  the  application  of  a  coating 
of  vulcanized  caoutchouc,  or  rubber,  to  metallic  trimmings  for  carriages 
a^d  harness,  so  as  to  protect  from  rust,  and  impart  an  ornamental  ap- 
pearance. The  Weiner  patent,  of  July,  1871 ,  shows  a  terret  with  a  ridge 
in  the  center  and  shoulders  at  each  side.  In  this  terret  the  leather  en- 
velops the  ring,  and  is  stitched  on  the  inside  with  a  metallic  lining  spun 
up  on  the  inside  of  the  terret.  These  several  patents  are  among  the  rec- 
ord exhibits  of  the  defendant,  and  are  referred  to  for  the  purpose  of 
showing  lack  of  invention  by  complainant,  as  well  as  to  indicate  the 
progressive  stages  of  improvement  in  ornamented  harness-mountings. 
The  cores  of  these  mountings  have,  without  any  exception  worth  noting, 
always  been  made  of  metallic  castings,  which  give  them  strength  and 
durability;  the  leather  or  rubber  coverings  being  used  simply  for  beauty 
and  finish.  PVorn  the  evidence  and  the  exhibits  produced  at  the  hear- 
ing it  appears  that  patents  have  been  so  liberally  granted  for  improved 
harness-mountings  that  the  boundary  between  invention  and  mechanical 
skill  or  contrivance  has  become,  in  many  cases,  almost,  if  not  entirely, 
effaced.  If  credit  is  to  be  given  to  the  defendant's  witnesses,  terrets  cov- 
ered on  the  outer  surface  only  with  japan  or  vulcanized  rubber  have  been 
long  known  in  the  trade.  Mr.  Theberath,  a  retired  manufacturer,  testi- 
fies that  he  found  japanned  terrets  when  he  first  went  into  the  harness 
business,  and  that  the  only  difference  between  the  Fawcett  terret  and 
the  Weiner  terret,  leaving  the  wires  and  the  lining  out  of  the  question,  is 
that  one  has  japan  and  the  other  has  leather.  Mr.  Albright,  the  presi- 
dent of  the  defendant  company,  says  that  he  has  been  engaged  in  the 
manufacture  of  rubber-coated  harness  trimmings  since  1867,  and  identi- 
fies a  number  of  carriage  and  harness  mountings,  including  terrets,  cen- 
ter rings,  hub-bands,  and  neck-yoke  tips,  as  being  the  sanae,  or  similar  to 
articles  of  that  description  made  by  him  in  the  years  1868,  1870,  and 
1871;  all  of  which  show  a  covering  of  hard  rubber  on  the  outer  surface 
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only.  BKs  testimony  is  confirmed  by  that  of  several  other  witnesses, 
who  were  in  his  employ,  or  in  that  of  the  defendant,  during  some  por- 
tion of  those  years.  The  complainant  admits  that,  if  defendant's  ex- 
hibit No.  8,  "anticipating  terret,"  was  made  in  this  country  prior  to 
complainant's  patent,  it  would  invalidate  the  first  claim.  No.  8  is  a  ter- 
ret of  German  silver,  with  raised  edges,  and  a  rubber  covering,  on  the 
outer  surface  only,  between  the  rims.  There  is  nothing  remarkable  or 
novel  in  its  construction,  when  compared  with  other  of  defendant's  ex- 
hibits, which  were  made  at  about  the  same  time,  and  some  of  which  have 
just  been  mentioned.  The  credibility  of  this  witness  has  been  seriously 
attacked  on  account  of  certain  apparent  discrepancies  between  his  pres- 
ent testimony  and  that  given  by  him  on  a  previous  occasion  in  another 
case;  but,  without  entering  into  a  minute  investigation  of  these  alleged 
discrepancies,  it  is  suflBlcient  to  observe  that  the  exhibits  now  before  the 
court  were  not  produced  at  the  hearing  in  the  former  suit,  and  that  the 
testimony  now  excepted  to  is  corroborated  by  that  of  other  witnesses. 
.  There  is  also  another  defense  quite  as  conclusive  as  that  of  the  "antici- 
pating terret,"  which  may  be  derived  from  the  Albright  patent,  of  1867, 
which  gave  the  patentee  the  right  to  cover  metallic  trimmings  for  har- 
ness with  vulcanized  rubber,  so  as  to  protect  from  rust,  and  impart  an 
ornamental  appearance.  There  was  nothing  in  that  patent  which  pre- 
vented the  inventor  from  covering  a  part  as  well  as  the  whole  of  the  ar- 
ticle. The  use  of  the  rubber  was  for  protection  and,  ornament,  and  it 
was  discretionary  with  the  patentee  to  cover  the  whole  or  part  of  the 
mounting,  as  he  might  see  fit;  and  the  drawings  accompanying  the  pat- 
ent show  that  a  partial  covering  was  contemplated  of  some  articles,  such 
as  buckles  and  harness  saddles;  and,  if  this  partial  use  was  applicable 
to  one  dass  of  mountings,  it  would  be  equally  so  to  all.  In  other  words, 
there  was  no  limitation  in  the  Albright  patent  which  made  it  necessary 
to  cover  the  whole  of  the  mounting  or  none  at  all.  The  complainant 
contends  that  his  leather-covered  terret  has  taken  precedence  of,  and 
driven  all  others  out  of  the  market;  but  the  defendant  has  not  made  any 
leather-covered  mountings,  and,  so  far  as  they  are  concerned,  has  not  in- 
fringed. It  is  also  in  evidence  that  the  defendant  has  never  used  any 
other  covering  for  terrets  than  rubber,  which  he  had  the  right  to  do  un- 
der his  older  patent.  Again,  it  was  candidly  admitted  that  the  com- 
plainant's invention  was  not  of  a  verj^  high  grade  of  ingenuity;  and  it  is 
more  than  questionable  whether,  in  the  absence  of  the  "anticipating  ter- 
ret," the  mere  application  of  a  leather  covering  to  the  outer  surface  of  a 
solid  metallic  terret,  in  1871,  was  evidence  of  that  d^ree  of  invention 
which  entitled  it  to  the  protection  of  a  patent.  leather  had  been  used 
for  the  same  purpose,  although  attached  in  a  different  way,  by  Tomp- 
kins, who  had  also  dispensed  with  the  inner  lining;  but  the  idea  or  prin- 
ciple was  there,  and  it  only  required  the  exercise  of  judgment  by  a  skilled 
mechanic  to  carry  it  one  step  further.  For  these  reasons  the  bill  must 
be  dismissed. 
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MicHAELis  et  al.  v.  Roessler  el  at. 

(Circuit  Court,  D,  New  Jeney.    March  26, 1889.) 

Patents  fob  ImrENTiOKs— Extent  of  Claim. 

As  the  second  claim  of  letters  patent  No.  822.194,  issned  July  U,  1885,  to 
Gustavus  Michaelis  for  "  the  manufacture  of  chloroform  and  purified  acetates,  * 
was  found  by  the  court  to  embrace  only  the  manufacture  of  cliloroform  from 
the  "liquid  products"  named,  and  not  the  manufacture  of  chloroform  from 
acetone,  the  subsequent  manufacture  of  chloroform  from  acetone  only  is 
m>t  a  violation  of  the  injunction  issued  in  accordance  with  such  finding. 

In  Equity.  On  motion  for  contempt.  For  hearing  on  the  bill,  see 
84  Fed.  Rep.  325. 

Wm.  H.  Amcmx,  for  the  motion. 

Wayne  MacVeagh  and  Simon  Sterne^  contra.  » 

BuTLEB,  J.  What  does  the  decree  mean?  The  parties  disagree 
about  it,  and  have  presented  lengthy  arguments  on  the  subject.  Of 
course  we  know  what  it  means, — what  the  language  was  intended  to  ex- 
press. If  susceptible  of  another  interpretation  we  could  not  adopt  it, 
even  though  this  might  better  express  our  present  judgment.  We  be- 
lieved it  to  be  distinct  and  clear,  and,  when  read  in  connection  with  the 
opinion  filed,  could  not  be  misunderstood.  But  for  the  disagreement  of 
counsel  we  would  think  so  still.  We  will  restate  (more  at  large)  the  con- 
clusions on  which  it  rests.  The  second  claim  of  the  patent,  which  alone 
was  involved,  reads  as  follows: 

'*The  production  of  chloroform  from  the  liquid  products  resulting  from 
the  decomposition  of  crude  acetates  at  high  temperatures  by  subjecting  said 
liquid  products  to  the  action  of  a  hypochlorite,  and  removing  the  chloroform 
thereform  by  distillation,  substantially  as  described.'' 

We  found  this  claim  to  embrace  just  what  its  language  imports, — 
the  manufacture  of  chloroform  from  all,  substantially,  the  "liquid  prod- 
ucts" named,  (containing  this  substance,)  the  higher-boiling  ketones 
as  well  as  the  acetone, — ^by  the  treatment  described;  and,  consequently, 
that  it  does  not  embrace  the  manufacture  of  acetone  from  acetates,  nor 
chloroform  from  acetone  only.  That  this  is  its  proper  construction  we 
had  no  doubt.  The  language,  considered  alone,  as  we  believed,  plainly 
signifies  this;  and,  when  read  in  connection  with  the  specifications,  and 
the  patentee's  statements  on  applying  for  patents  in  this  country  and 
Germany,  will  bear  no  other.  Clearly,  we  believed,  it  was  not  intended 
to  embrace  the  manufacture  of  acetone,  (from  anything  containing  it,  by 
any  practicable  method,)  nor  the  production  of  chloroform  therefrom. 
The  patentee,  as  we  found,  attaches  little  importance  to  acetone;  so  little 
that  he  endeavors,  as  the  specifications  say,  to  avoid  its  production  by 
his  treatment  o^  the  acetates.  He  could  not,  however,  as  we  believed, 
have  embraced  this  if  he  had  desired,  because  it  was  old.  His  method 
of  decomposing  acetates,  and  distilling  the  products,  of  themselves  con- 
stitute nothing  new.     It  follows,  in  our  judgment,  that  the  only  novelty 
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embraced  in  the  claim  is  (as  before  stated)  the  process  of  obtaining  chlo- 
roform from  the  "liquid  products"  in  the  manner  described. 

The  manufacture  of  chloroform  from  acetone,  as  formerly  practiced, 
was  expensive,  and  comparatively  unprofitable.  We  found  that  the 
patentee  was  the  first  to  discover  that  the  liquid  products  of  decomposed 
crude  acetates  contain  many  chloroform-bearing  properties  besides  ace- 
tone; that  by  treating  them  in  the  manner  described  chloroform  maybe 
obtained  at  reduced  expense;  and  that  this  discovery,  as  before  stated, 
is  what  the  claim  embraces.  While  we  regarded  the  discovery  as  im- 
portant, we  did  not  consider  it  so  important  as  the  patentee  asserts, 
because  we  believed  him  to  be  mistaken  respecting  the  comparative  value 
of  acetone  and  the  other  properties  of  the  described  liquid,  in  obtaining 
chloroform.  This  mistake,  however,  which  affects  the  importance  of. 
the  discovery,  does  not  affect  the  validity  of  the  patent.  We  also  found 
that  the  respondents  had  infringed, — that  they  had  manufactured  chloro- 
form, not  from  acetone  only,  but  from  all  the  described  liquid  products. 
This  was  one  of  the  most  earnestly  contested  points  in  the  case;  the  com- 
plainants asserting  that  the  higher-boiling  ketones  were  employed,  and 
the  respondents  denying  it.  On  this  assertion  the  charge  of  infringe- 
ment rested.  With  the  proofs  before  us,  the  conclusion  reached  was  un- 
avoidable. It  was  to  arrest  this  infringement  that  the  decree  was  en- 
tered. 

Are  the  respondents  guilty  of  contempt?  The  master  reports  that 
they  neither  sold  nor  manufactured  chloroform,  (since  notice  of  the  de- 
cree,) except  such  as  was  obtained  from  acetone  only.  This  finding,  al- 
though excepted  to,  is  now  acquiesced  in.  It  is  conclusive  of  the  ques- 
tion. The  respondents  changed  their  method  of  manufacturing,  after 
suit,  for  the  purpose,  as  they  assert,  of  excluding  all  else  than  acetone  in 
procuring  chloroform.  These  changes  the  master  considers  immaterial, 
— as  effecting  the  result  merely  "in  degree."  His  finding,  however,  that 
the  result  is  the  production  of  chloroform  from  acetone  only,  proves  him 
to  be  in  error.  The  error  arises  from  his  mistaken  belief  that  this  is 
substantially  what  the  court  found  to  be  the  result  of  their  former  opera- 
tions. But  for  this  misunderstanding  the  report  (which  shows  much 
care  and  ability)  would  have  been  against  the  applications.  The  mo- 
tion must  be  dismissed. 


Digitized  by 


Google 


744  FSDBIBAL  BEPOBTEK,  VOl.  38. 

Edison  d  d.  v.  Elabeb. 

Oireuit  Court,  8.  D.  New  York,    April  5, 1889.) 

Patents — Xnfkjln  gbment. 

Claim  a  of  letters  patent  Ko.  180.857,  August  8, 1876,  to  Thomas  A.  Edfson, 
describing  a  methoa  of  printing  in  permanent  Bemi-fiuid  ink,  by  puncturing 
a  sheet  of  paper  or  similar  material  with  numerous  small  holes,  filling  them 
with  a  semi-liquid  ink,  and  |)res8ing  the  same  on  the  surface  to  be  printed,  the 
puncturing  needle  being  reciprocated  by  a  shaft  revolved  by  electro-magnetic 
motors,  is  not  iuf ringed  bv  letters  of  ffovember  28, 1882,  and  December  22, 
1885,  to  David  Gestetner,  aescribing  a  process  in  which  bamboo  fiber  paper, 
prepared  with  a  laverof  wax  or  parafiSne,  is  laid  on  a  zinc  plate,  and  on  it  au- 
tographic writing  is  produced  by  a  little  instrument  like  a  pen-holder,  to  the 
end  of  which  is  attached  a  diminutive  wheel,  provided  with  microscopic  cor- 
rugations which  cut  slits  in  the  paper  as  it  rolls,  forced  along  by.  the  hand  of 
the  writer,  since  the  £dison  patent  is  not  restricted  to  autographic  writing, 
and  also  must  be  restricted  to  the  use  of  a  stencil  made  by  an  electric  pen, 
'  both  from  the  terms  of  the  specification  and  from  the  fact  that  the  process 
was  not  otherwise  new. 

In  Equity. 

Action  by  Thomas  A.  Edison,  Robert  Gilliland,  and  A.  B.  Dick  Com- 
pany against  Augustas  D.  Klaber,  trading  under  the  name  of  the  Cyclo- 
style Company,  for  infringement  of  patent. 

John  0.  Tondinson  and  Riduird  N.  Dyer^  for  complainants. 

Price  &  Steuartf  for  defendant 

CoxE,  J.  This  is  an  action  of  infringement,  founded  upon  letters  pat- 
ent No.  180,857,  dated  August  8,  1876,  granted  to  Thomas  A.  Edison, 
for  an  improvement  in  autographic  printing.     The  inventor  states: 

**Mj  improvement  relates — First,  to  the  instrument  employed  for  puoctur- 
log  the  paper,  whereby  such  Instrument  can  be  used  by  band  in  the  same  man- 
ner as  a  drawing  or  writing  pen;  second,  to  the  method  of  printing  by  direct 
transfer  in  permanent  semi-liquid  ink  from  the  perforated  sheet;  and,  thirdf 
to  the  press  for  holding  such  transfer  sheet,  and  the  paper  to  be  impressed. 
*  *  *  The  pen  which  I  make  use  of  consists  of  a  tube,  tapering  to  a  small 
point,  and  a  needle  within  that  tube,  which  neei'Ie  is  reciprocated  with  great 
rapidity;  and  when  the  needle  point  is  projected  it  is sufiiciently  long  to  reach 
through  the  paper  upon  which  the  tube  of  the  pen  rests,  and  when  retracted 
the  needle  is  drawn  within  the  tube,  so  that  the  small  end  thereof  is  free  to 
be  moved  from  plHce  to  place.  The  great  rapidity  in  the  movement  of  the 
needle  point  produces  the  punctures  in  the  paper  sufficiently  close  together  to 
form  lines  when  the  pen  is  manipulated  in  writing  or  drawing;  and,  as  noth- 
ing is  removed  from  the  paper,  its  strength  is  not  materially  injured  by  the 
punctures  or  peilorations;  and  it  will  be  apparent  that  any  suitable  device 
may  be  employed  for  reciprocating  the  perforating  needle.  ♦  ♦  ♦  The 
mode  of  printing  from  the  perforated  sheet  is  to  iiir  the  holes  with  ink  by 
means  of  a  roller  applied  to  the  right  side  of  the  perforated  sheet;  and  then, 
when  said  ink  is  well  worked  into  the  holes,  to  place  beneath  such  perforated 
sheet  tlie  paper  upon  which  the  impression  is  to  be  made,  and  then  pass  over 
the  perforated  sheet  a  roller  that  presses  the  ink  through  the  perforations  to 
the  surface  of  the  sheet  below.  *  *  *  Various  forms  of  electro-magnetic 
motors  may  be  employed  to  revolve  the  shaft  that  reciprocates  the  puncturing 
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needle,  and  the  movement  of  a  vibrating  armature  might  be  transferred  di- 
rectly to  the  needle  if  desired." 

The  second  claim  only  is  involved.  It  is  for  **the  method  herein  de- 
scribed of  printing  in  permanent  semi-fluid  ink,  by  puncturing  a  sheet 
of  paper  or  similar  material  with  numerous  small  holes,  filling  such  holes 
with  a  semi-liquid  ink,  and  pressing  the  same  upon  the  surface  to  be 
printed,  substantially  as  set  forth."  The  defenses  are  lack  of  novelty  and 
invention,  and  non-infringement.  The  prior  art  shows  many  structures 
and  methods  closely  approximating  those  of  the  patentee.  An  Italian, 
named  Zuccato,  discovered  in  1874  a  method  by  which  an  autographic 
stencil  is  produced  by  writing  with  an  ordinary  pen  and  caustic  ink  upon 
a  varnished  paper.  The  printing  is  done  with  a  permanent  semi-liquid 
ink  by  means  of  pressure.  In  1873  a  patent  was  granted  to  Charles 
Bordas  for  a  method  of  transferring  embroidery  patterns  from  a  perfo- 
rated original  stencil  to  sheets  of  paper  by  forcing  powder  or  a  liquid 
through  the  holes*  Letters  and  figures  were  printed  by  this  method.  In 
1869,  George  V.  Metzel  substituted  for  the  brush  previously  used,  a 
roller  covered  with  plush,  velvet,  or  carpeting,  which  was  impr^nated 
with  ink,  and  pressed  over  the  stencil-plate.  Henry  W.  Rudolf,  in  1870, 
received  a  patent  which  shows  a  method  of  printing  by  means  of  a  paper 
stencil  and  an  inked  roller  similar  to  the  ordinary  type-roller.  In  the 
same  year  a  patent  was  granted  to  Robert  Boyd  for  an  improvement  in 
machinery  for  tracing  embroidery  patterns.  It  describes  a  pen  contain- 
ing a  reciprocating  perforating  needle  or  stabber.  So  far  as  the  pen 
proper  and  the  work  done  by  it  are  concerned,  it  is  almost  the  exact 
counterpart  of  the  Edison  device.  The  motor  is  more  cumbersome,  the 
machine  is  not  so  readily  manipulated,  but  it  would  be  difficult  to  dis- 
tinguish a  stencil  made  by  it  from  one  made  by  the  electric  pen.  A 
machine  similarly  constructed  was  in  operation  in  the  establishment  of 
Mrs.  McDonald,  in  New  York  city,  prior  to  the  spring  of  1873;  and 
specimens  of  the  work  done  thereon  have  been  introduced  in  evidence. 
Patterns,  monograms,  figures,  and  autographic  writing  can  be,  and  have 
been,  made  by  it.  Printing  from  these  stencils  was  done  with  powder 
or  with  ink.  In  1866,  Samuel  Huflftnan  obtained  a  patent  for  a  new 
puncturing  machine  for  making  patterns,  which  is  the  exact  counterpart 
of  the  Edison  pen,  except  that  it  is  lighter  and  less  awkward  in  hand- 
ling, and  the  reciprocating  needle  is  operated  by  clock-work,  instead  of 
an  dectro-magnet.  Other  references  show  stencils  made  by  hand-guided 
implements  in  which  a  small  toothed  wheel  punctures  the  paper.  In 
others  still,  stencils  are  made  by  writing  with  a  pointed  stylus  on  a  hard 
corrugated  surface,  like  a  file  or  rasp.  Mr.  Edison  himself  recognized 
the  superior  advantages  in  simplicity  and  cheapness  of  the  latter  method, 
and  in  1880  procured  a  patent  in  which  the  stencil  is  formed  by  writing 
with  a  blunt  stylus  upon  a  slab  containing  numerous  fine  perforating 
points.  The  electric  pen  has  been  superseded  by  the  "  Mimeograph."  It 
will  be  seen,  therefore,  that  in  August,  1876,  the  field  was  extensively 
occupied.  A  pioneer  patent  was  out  of  the  question  in  this  art.  There 
could  be  no  broad  claim  for  printing  with  a  paper  stencil,  semi-liquid 
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ink,  and  a  roller.  Neither  could  there  be  a  broad  claim  for  a  puncturing 
device.  Both  were  old.  There  was  room  for  the  invention  of  a  practi- 
cal instrutnent  which  could  be  used  to  adapt  known  methods  to  the  re- 
production of  autographic  writing,  but  the  discovery  of  this  instrument 
does  not  enable  the  inventor  to  levy  tribute  upon  the  entire  art.  Mr. 
Edison  invented  the  electric  pen.  For  this,  though  it  is  too  expensive 
and  complicated  to  be  of  great  practical  utility,  he  is  entitled  to  credit. 
The  invention  was  not,  however,  of  such  a  character  as  to  block  all  fur- 
ther  progress.  Other  inventors  could  improve  on  him,  as  he  had  im- 
proved on  Huffman  and  Zuccato.  The  described  method  was  not  prac- 
ticed, because  no  convenient  practical  means  of  making  a  stencil  was  at 
hand.  It  was  not  because  the  world  was  ignorant  of  the  fact  that  ink 
would  go  through  holes  in  paper  when  rolled  with  a  printer's  type-roller. 
The  patentee  made  a  new  stencil,  and  printed  from  it  by  the  old  method. 
He  now  seeks  to  prevent  others  who  also  invent  new  stencils  from  using 
the  same  old  method.  The  prior  art,  and  the  express  language  of  the 
specification,  combine  to  restrict  the  claim  to  the  use  of  a  stencil  made 
by  the  electric  pen.  Unless  so  restricted  the  claim  is  invalid;  if  so  re- 
stricted, the  defendant  does  not  infringe.  Eliminate  the  electric  pen, and 
very  little  is  left.  "There  was  nothing  new  in  the  method  of  printing, 
considered  apart  from  the  ingeniously  formed  stencil.  Edison  could 
not  have  had  a  patent  in  1876  for  a  new  method  of  printing  if  the 
stencil  used  had  been  made  by  a  Boyd  or  Huffman  pen,  or  a  com- 
mon metallic  pin.  The  words  and  sentences  stabbed  out  by  the  Mc- 
Donald machine  might  be  duplicated  by  passing  an  inked  roller — 
Metzel's,  for  instance — over  the  paper,  without  infringing  the  patent.  It 
would  have  required  no  exercise  of  the  inventive  faculties  to  do  this  in 
1876.  The  old  method  would  have  been  slightly  changed  to  meet  the 
new  conditions,  but  this  is  all.  The  process  of  printing  is  the  same, 
whether  the  type  used  is  Old  English,  German  Text,  brevier,  or  long 
primer.  If  a  stencil  is  used,  the  process  is  the  same  whether  the  ink 
goes  through  holes  which  represent  written  letters  or  holes  which  repre- 
sent Roman  letters,  or  embroidery  patterns.  The  method  is  the  same,  no 
matter  what  is  copied. 

But  it*  is  said  that  if  the  patent  is  first  expanded  so  as  to  include  any 
instrument  capable  of  making  a  stencil,  and  then  narrowed  so  as  to  ex- 
clude all  but  autographic  stencils,  the  defendant  may  be  held  as  an  in- 
fringer. The  claim  does  not  use  the  word  "autographic,"  and  it  would 
seem  that  the  inventor  did  not  intend  so  to  restrict  his  invention.  The 
construction  contended  for  by  the  complainants  would  enable  a  person 
to  escape  infringement  by  printing  Roman  characters  upon  his  stencil, 
instead  of  writing  thereon  in  his  own  proper  handwriting.  Indeed,  it 
would  make  the  apparatus,  when  used  without  license,  an  infringing  or 
non-infringing  one,  according  to  the  use  to  which  it  is  put.  A  person  who 
copied  a  letter  on  it  would  infringe  the  claim;  but  if  he  copied  a  design 
he  would  not  infringe.  The  name  of  defendant's  machine  could  lawfully 
be  copied  in  this  form,  Oyvlosiyie :  hut  not  in  this,  1^.eC<;^fc^. 
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The  words,  *Hhe  method  herein  described,"  and  "substantially  as  set 
forth,"  should  not  be  ignored.  The  only  method  described  by  which 
the  sheet  of  paper  is  punctured  with  numerous  small  holes  is  by  the 
use  of  the  electric  pen.  To  permit  any  puncturing  method  to  be.  sub- 
stituted in  place  of  the  electric  pen  would  be  to  give  the  claim  a  con- 
struction which  invalidates  it,  and  which  is  not  warranted  by  the  proof. 
The  claim,  when  properly  construed,  is  not  infringed  by  the  defendant. 
His  method  is  as  follows :  Bamboo-fiber  paper,  prepared  with  a  layer 
of  wax  or  paraflSne,  is  laid  upon  a  zinc  plate.  On  this  paper,  so  placed, 
autographic  writing  or  any  design  may  be  produced, — ^not  by  an  electric 
pen,  for  the  hard  bed  would  destroy  the  reciprocating  needle,  but  by  a 
little  instrument  like  a  pen-holder,  to  the  end  of  which  is  attached  a 
diminutive  wheel,  provided  with  microscopic  corrugations  which  cut  lit- 
tle slits  in  the  paper  as  it  rolls,  being  forced  along  by  the  hand  of  the 
writer. 

For  this  instrument,  and  for  the  transfer  paper,  patents  were  granted 
to  David  Gestetner,  dated,  respectively,  November  28,  1882,  and  De- 
cember 22, 1885.  The  printing  from  the  stencil  thus  formed  is  done  in 
the  well-known  manner.  The  "Cyclostyle"  of  the  defendant  shows  an- 
other step  in  the  art.  It  is  simple,  and  compamtively  inexpensive.  It 
is  as  much  an  improvement  on  Edison's  method  as  that  was  an  im* 
piovement  on  what  preceded  it.    The  bill  is  dismissed. 


Densmore  v.  Three  Rivers  Manuf'q  Co. 

(OirctLit  Court,  W.  D.  Michigan,  8.  D.    May  21, 1889.) 

Patehts  for  Inventionb— Construction  op  LicENSE-^URisnicnoN. 

The  circait  court  of  the  United  States  has  no  jarifldiction  of  a  suit  by  the 
assignee  of  a  patent  against  the  licensee  of  his  assignor,  for  infringement, 
where  the  preliminary  questions  to  be  determined  B,re— First,  the  constroo- 
tion  of  the  contract  licensing  defendant;  second,  whether  the  terms  of  the 
contract  have  been  complied  with  by  defendant;  th^rd,  if  they  have  not, 
whether  the  non-compliance  has  worked  a  forfeiture  of  the  contract,  so  that 
complainant  can  enforce  his  rights  as  owner  of  the  patent,  instead  of  those 
arising  to  him  as  licensor,  by  virtue  of  the  assignment  of  the  contract  to  him 
by  the  original  licensor.  Such  preliminary  questions  do  not  arise  under  the 
patent  laws,  and  the  court  has  no  Jurisdiction,  both  parties  being  citizens  of 
the  same  state. 

In  Equity.     On  final  hearing. 
Taggart  &  Denison^  for  complainant. 
DaUaa  Boudenum^  for  defendant. 

Jackson,  J.  The  complainant,  as  assignee  of  letters  patent  No.  146,- 
682,  issued  November  6,  1873,  to  James  Allen,  for  certain  improve- 
ments in  lath  machines  or  mills,  brings  this  suit  against  defendant  as  an 
alleged  infringer  of  said  patent,  seeking  to  restrain  said  defendant  from 
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further  infriDgement,  and  for  an  account  of  profits.  It  appears  on  the 
face  of  the  bill  that  both  complainant  and  defendant  are  citizens  of  the 
state  of  Michigan.  At  the  threshold  of  the  case  there  is  presented  a  pre- 
liminary question  which  afifects  the  jurisdiction  of  the  court  to  hear  and 
determine  the  matters  involved  in  the  controversy.  The  bill  alleges,  and 
the  answer  admits,  that  on  the  21st  day  of  March,  1874,  said  James 
Allen  and  John  W.  Kelsey,  being  then  tiie  owners  of  said  patent,  made 
and  entered  into  a  written  contract  with  defendant  in  respect  to  said  let- 
ters patent  as  follows,  viz. : 

''This  agreement,  made  this  2l8t  day  of  March,  1874,  between  J.  Alien  and 
J.  Kelsey*  parties  of  the  first  pait,  and  the  Three  Bivers  Manufacturing  Co.» 
of  the  second  part,  as  follows :  J.  Allen  and  J.  Kelsey,  of  the  first  part,  agree 
to  let  the  Three  Rivers  Manufacturing  Co.,  of  the  second  part,  have  the  sole 
right  to  manufacture  Allen^s  Patent  Gauge  Lath-Mill,  patented  January  20tb, 
1874,  on  royalty.  The  Three  Rivers  Manufacturing  Co.,  of  the  second  part, 
they  agreeing  to  pay  J.  Allen  and  J.  Kelsey,  parties  of  the  first  part,  or  their 
assigns,  $80.00  on  each  gauge  lath-mill  of  Allen's  patent,  sold.  A  record  of 
each  and  all  sales  of  such  machine  shall  be  kept  by  the  parties  of  the  second 
part,  and  a  sworn  statement  by  the  secretary  of  the  Three  Bivers  Manufact- 
uring Co.  shall  be  made  to  the  parties  of  the  first  part  on  the  first  day  of  each 
month.  It  is  also  further  agreed  by  the  parties  of  the  first  part  that  they  will 
pay  the  parties  of  the  second  part  $150.00  for  each  gauge  lath-mill  sold  by 
them  or  their  agents,  upon  the  delivery  of  the  same  on  board  of  the  cars  in 
Three  Rivers,  Michigan,  billed  as  they  shall  order;  and  the  parties  of  the  sec- 
ond part  agree  to  make  and  have  on  hand  the  gauge  lath-mills,  to  fill  all  orders 
that  the  parties  of  the  first  part,  or  their  authorized  agents,  shall  give;  and  the 
parties  of  the  first  part  agree  to  give  the  Three  Rivers  Manufacturing  Co., 
parties  of  the  second  part,  all  the  orders  that  they,  J.  Allen  and  J.  Kelsey, 
parties  of  the  first  part,  or  their  authorized  agents,  shall  receive  for  said  Al- 
len's Gauge  Lath-Mill  for  the  term  of  three  years." 

This  contract  was  transferred  and  assigned  by  said  Allen  and  Kdsey 
to  complainant  in  June,  1874,  at  or  about  the  time  complainant  acquired 
the  title  to,  the  letters  patent,  and  he  and  the  defendant  thereafter  recog- 
nized its  existence,  and  acted  under  it  for  many  years,  their  transactions 
and  dealings  creating  mutual  debts  and  liabilities.  After  setting  out  said 
contract  and  its  assignment  to  complainant,  the  bill  alleges  that  the  de- 
fendant "never  fulfilled  its  part  of  said  contract,  and  never  made  the 
statement  under  oath,  as  provided  in  said  contract,  and  never  paid  over 
any  royalty  to  said  James  Allen,  nor  to  said  John  W.  Kelsey,  nor  to  your 
orator;  that  said  defendant  has  forfeited  all  rights  and  privileges  under 
said  contract  by  refusing  and  by  neglecting  to  fulfill  its  part  of  said  agree- 
ment, and  prior  to  the  commencement  of  this  suit  has  been  notified  to 
desist  from  and  cease  the  manufacture  and  sale  of  said  machines,  so  as 
aforesaid  patented."  The  defendant,  in  its  answer,  denies  that  it  did  not 
fulfill  its  part  of  said  contract;  denies  that  it  is,  or  ever  has  been,  in  de- 
fault on  it  in  any  way;  denies  that  it  did  not  pay  to  said  Allen  and  Kel- 
sey all  royalties  due  them;  and  alleges  that  since  said  contract  was  as- 
signed to  complainaat,  the  latter  has  been,  and  still  is,  indebted  to  it 
on  account  of  their  dealings  and  transactions  in  and  about  said  lath-mills, 
etc.     Said  contract,  upon  its  face,  makes  no  provision  for  its  forfeiture 
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in  any  event,  or  for  any  cause.  If  It  is  still  in  force  as  an  operative  con- 
tract between  the  parties,  it  is  clear  that  complainant. cannot  maintain  a 
suit  for  infringement  against  defendant.  Complainant  has  attempted  to 
show  by  parol  testimony  that  said  contract  was  intended  to  be  operative 
only  for  the  period  of  three  years.  The  second  paragraph  of  the  con- 
tract, which  stipulates  that  Allen  and  Kelsey  will  pay  the  defendant  $1£0 
for  each  lath-mill  furnished  them,  and  that  defendant  will  make  and 
keep  on  hand  such  mills  to  fill  all  orders  that  said  Allen  and  Kelsey,  or 
their  authorized  agents,  may  give  for  the  same,  fixes  the  period  of  three 
years  as  the  duration  or  limit  of  this  part  or  feature  of  the  agreement. 
But  this  second  paragraph  contains  a  distinct,  separate,  and  independent 
agreement  from  that  provided  for  in  the  first  clause  of  the  contract.  It 
embodies  a  "further"  agreement  than  that  set  out  in  the  first  paragraph 
relating  to  the  royalty  to  be  paid  by  defendant  on  all  the  lath-mills  man- 
ufactured and  sold  by  it.  In  respect  to  the  agreement  embodied  in  the 
first  branch  of  the  contract,  no  period  is  fixed  for  its  duration  or  termina- 
tion, nor  is  any  provision  made  for  its  forfeiture.  As  forfeitures  are  not 
favored,  especially  in  courts  of  equity,  the  right  to  declare  or  treat  such  a 
contract  as  forfeited  will  not  be  readily  or  lightly  implied.  It  will  not 
arise  from  mere  failure  to  pay  over  the  stipulated  royalties,  or  to  njake 
the  monthly  statements  provided  for  in  the  contract.  But  if  the  right 
existed  oti  the  part  of  complainant  to  have  said  contract  forfeited  because 
of  defendant's  non-compliance  with  its  terms  respecting  the  payment  of 
royalties  and  the  making  of  monthly  statements,  as  stipulated,  such  non- 
compliance on  defendant's  part  is  disputed,  and  directly  put  in  issue  by 
the  answer. 

Now,  the  parties  plaintiff  and  defendant,  being  citizens  of  Michigan, 
cannot  litigate  in  this  court  the  question  whether  said  contract  has  or 
has  not  been  performed  or  fulfilled,  nor  whether  it  is  or  should  be  for- 
feited, nor  what  construction  should  properly  be  placed  upon  its  terms 
and  provisions.  These  and  similar  matters  arising  under  or  involved  in 
said  contract  are  not  questions  arising  under  the  patent  laws  of  the  United 
States,  over  which  this  court  has  jurisdiction  irrespective  of  the  citizen- 
ship of  the  parties  to  the  suit.  In  order  to  reach  the  questions  connected 
with  the  validity  of  the  patent  sued  on,  and  of  its  infringement  by  the 
defendant,  this  court  is  asked  and  required  to  pass — Flrsty  upon  the  con- 
struction of  said  contract  of  March  21,  1874;  secondly,  to  determine 
whether  its  terms  and  provisions  have  been  fulfilled  and  performed  by 
the  defendant;  and,  thirdly ^  if  they  have  not,  whether  such  non-compli- 
ance therewith  has  worked  a  forfeiture  6t  said  contract,  so  that  com- 
plainant may  assert  and  enforce  his  rights  and  remedies,  as  patentee  or 
owner  of  the  patent,  instead  of  those  arising  to  him  as  licensor  under 
the  contract  assigned  to  him  by  Allen  and  Kelsey.  We  think  it  set- 
tied  by  the  authorities  that  these  preliminary  questions  are  not  such 
as  arise  under  the  patent  laws,  and  that  this  court  has  no  jurisdiction 
to  hear  and  determine  the  same  because  of  the  citizenship  of  the  parties 
to  this  suit,  both  sides  being  citizens  of  the  state  of  Michigan.  WUscm 
V.  Sandfordj  10  How.  99;  Brown  v.  Shannon^  20  HoW.  56;  Hartell  v. 
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TUghman,  99  U.  S.  547-556;  AlbrigU  v.  Teas,  106  U.  S.  618,  619,  620, 
1  Sup.  Ct.  Rep.  550.  These  cases  hold  that  suits  brought  to  enforce 
contracts  between  parties  pertaining  to  patent-rights,  are  not  actions  aris- 
ing under  the  patent  laws  of  the  United  States,  and  are  not,  therefore, 
cognizable  in  the  federal  courts  irrespective  of  the  citizenship  of  the  par- 
ties; and  further,  that  suits  to  set  aside,  such  contracts,  or  to  terminate 
them,  fall  within  the  same  rule.  In  the  present  case  the  complainant 
sets  up  a  patent-right,  which  he  claims  defendant  has  infringed.  He 
alleges  that  his  assignor  and  the  defendant,  before  the  acquisition  of  his 
exclusive  right  to  said  patent,  had  entered  into  a  written  contract,  which 
is  made  an  exhibit  to  the  bill,  under  and  by  virtue  of  which  the  defend- 
ant was  authorized  and  licensed  solely  to  manufacture  and  sell  the  pat- 
ented machine  indefinitely,  both  as  to  time  and  territory,  npon  the 
payment  of  a  fixed  royalty  upon  each  machine  manufactured  and  sold. 
This  contract  is  sought  to  be  set  aside  for  alleged  breaches  thereof  by  de- 
fendant, in  order  that  complainant  may  then  or  thereafter  have  consid- 
ered and  determined  the  question  whether  defendant,  with  said  contract 
out  of  the  way,  or  declared  forfeited,  is  an  infringer  of  said  patent. 
Defendant,  while  denying  the  validity  of  the  patent  and  its  infringe- 
ment thereof,  sets  up  its  performance  of  said  contract,  and  denies  com- 
plainant's right  to  have  it  terminated  or  declared  forfeited.  Under  these 
circumstances,  the  case  falls  directly  within  the  principle  of  the  cases  of 
Wil8(m  V.  Sandfcyrd,  10  How.  101,  and  flarfeH  v.  'Nghman,  99  U.  S.  547. 
The  questions  growing  out  of  said  contract,  as  presented  by  the  plead- 
ings, necessarily  precede,  and  must  be  first  settled  and  determined  by 
the  court,  before  the  questions  or  controversy  as  to  the  validity  of  the 
patent  or  of  its  allied  infringement  by  defendant  can  be  reached  and 
considered.  Of  these  preliminary  questions  presented  by  the  bill  this 
court  cannot  take  jurisdiction,  because  both  complainant  and  defendant 
are  citizens  of  Michigan.  It  follows  that  the  suit  should  be  dismissed 
for  want  of  jurisdiction  in  this  court  to  hear  and  determine  the  matters 
which  precede  the  questions  arising  under  the  patent  laws.  Aside  from 
this  question  of  jurisdiction,  the  court  is  clearly  of  the  opinion  that  upon 
the  merits  of  the  case  the  bill  should  be  dismissed  on  the  ground  that 
the  alleged  infringement  by  defendant  is  not  established  by  the  evidence. 
But,  without  disposing  of  the  case  on  this  ground,  which  would  involve 
the  assertion  of  jurisdiction,  the  bill,  for  the  reason  above  stated,  will  be 
dismissed,  without  prejudice,  for  want  of  jurisdiction. 
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S.  S.  White  Dental  Co.  v.  Sibley. 
(Oireuit  Court,  E.  D.  Pennsylvania.    May  10, 1889.) 

1.  CoPYRTGHT— Infringement. 

The  plaintiff's  assignor  devised  and  copyrighted  a  chart  showing  "gum 
sections'*  of  artificial  teeth  of  his  manufacture,  each  section  being  arranged 
in  a  certain  way,  and  having  thereon  certain  auxiliary  lines  and  figures,  by 
means  of  which  the  dentists  who  used  said  "gum  sections"  could  obtain  infor- 
mation that  could  not  be  conveyed  bv  any  old  method  of  illustration.  De- 
fendant made  a  similar  chart,  in  which  his  teeth  were  illustrated  in  the  same 
manner  as  complainant's.  Held  plaintiff's  copyright  did  not  cover  the  plan 
or  arrangement  of  the  gum  sections  of  his  chart,  and  therefore  defendant  did 
not  infringe. 

2.  Samb—Piracy. 

To  infringe  a  copyright  the  defendant  must  have  actually  copied  or ''pirated  " 
the  production  of  the  plaintiff,  and  not  merely,  while  ignorant  of  it,  have  made 
something  similar. 
{ByUdbus  by  the  C<mrU) 

In  Equity. 

Bill  by  the  S.  S.  White  Dental  Manufacturing  Company  i^inst  Gid- 
eon Sibley,  to  restrain  infringement  of  copyrighted  chart  of  artificial 
teeth. 

Job,  0.  Frcdey^  for  complainant. 

Jodiua  Pvseyy  for  defendant. 

Butler,  J.  The  plaintiffs  assignor  devised  an  ingenious  plan  for  ad- 
vertising artificial  teeth.  By  the  publication  of  charts  showing  illus- 
trated sections  of  teeth,  (in  connection  with  numbers,)  so  arranged  as  to 
convey  information  respecting  their  character,  size,  shape,  etc. ,  purchasers 
are  enabled  to  order  what  they  need  without  inspection.  The  object  is 
well  stated  in  the  complainant's  argument,  as  follows : 

"The  object  of  thus  including  the  copyrighted  matter  in  a  general  catalogue 
was  as  follows:  Complainant  is  the  leading  manufacturer  of  artificial  teeth 
In  the  world;  its  last  year's  sales  amounting  to  the  neighborhood  of  seven 
millions  of  teeth.  About  one-half  of  these  were  manufactured  and  sold  in 
groups  of  several  teeth  connected  together,  and  called  'gum  sections,'  one  of 
which  is  offered  in  evidence  as  •  Complainant's  Exhibit,  Gum  Section.'  These 
sections  are  of  course  used  in  making  sets  of  artiflciai  teeth,  and  imitate,  as 
closely  as  possible,  in  size  and  arrangement,  the  various  groups  of  teeth  and 
configurations  of  gum  found  in  the  human  mouth.  Certain  definite  types  in 
the  shape  of  the  teeth,  and  the  curvature  of  the  section,  are  well  recognized  as 
characteristic,  and  are  made  by  all  manufacturers.  Where  a  dentisc  resides 
in  the  neighborhood  of  a  dental  depot  he  can,  if  he  so  desires,  bring  the  mould 
or  impression  made  from  the  mouth,  directly  to  the- store,  and  by  actually  try- 
ing the  sections  therein,  obtain  one  which  will  fit  the  mould.  Where,  however, 
he  resides  at  a  distance,  or  for  other  reasons  does  not  make  the  selection  with 
the  mould  and  the  section  of  teeth  actually  in  his  hands,  he  must,  perforce, 
order  the  sections  from  a  dealer  by  mail  or  otherwise. ''• 

The  object  }a  further  illustrated  by  the  following  testimony  of  Dr. 
Starr: 
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"(a)  It  is  the  custom  of  the  house  to  issue  from  time  to  time  catalogues 
containing  pictorial  representations  of  goods  they  are  placing  before  the  pro- 
fession, and»  among  other  things,  artificial  teeth.  The  difficulty  has  been  to 
convey  a  proper  representation  of  artificial  teeth.  Illustrations  heretofore 
have  been  made  which  do  not  convey  a  correct  repi-esentation,  as  in  all  selec- 
tions for  teeth  in  the  mouth  the  central  incisor  is  taken  as  a  key  to  the  whole 
set,  and  such  representations  did  not  convey  a  correct  representation  of  that 
tooth.  Therefore  my  inventive  qualities  were  set  to  work  to  devise  some 
means  of  giving  such  a  correct  representation,  not  only  of  the  profile  view  of 
its  size  as  to  length  and  width,  but  also  the  outline  view  of  its  anterior  sur* 
face,  giving  its  curvatures  with  the  relation  to  its  gum,  and  the  curvature  or 
arrangement  of  the  adjoining  teeth,  making  up  one-half  of  the  curvature  of 
the  arch  of  the  maxillary  ridge.  This  view  was  designed  to  fit  the  opposing 
teeth  in  the  opposite  jaw,  also  the  curvature  line  of  the  upper  margin  of  the 
gum.  As  these  two  curves  are  never  to  be  found  alike  In  a  mouth  where  teeth 
have  been  lost,  (as,  after  extraction,  the  process  in  which  the  roots  of  the  teeth 
are  imbedded  absorbs,  changing  the  arch,)  it  is  necessary,  in  mounting  a  set  of 
teeth,  to  first  not  only  ascertain  the  median  line  o'f  the  face,  but  the  fullness 
or  inclination  of  the  tooth.  This  arrangement  of  cuts  or  illustrations  was  so 
placed  as  to  convey  to  the  dentist  at  a  glance  the  pitch  of  this  central  tooth»  and 
the  relation  of  the  adjoining  teeth  to  it." 

The  plaintiff,  a  manufacturer  of  artificial  teeth,  published  and  filed 
copies  of  the  charts,  and  in  other  respects  complied  with  the  statute  re- 
lating to  copyrights.  The  defendant,  also  a  manufactui'er  of  artificial 
teeth,  procured  engraved  illustrations  of  his  teeth,  arranged  in  sections, 
(accompanied  by  numbers,)  and  printed  them  on  charts;  and  thus  con- 
veyed to  purchasers  the  same  character  of  information  respecting  his  man- 
ufacture as  the  plaintiff's  charts  afford.  Neither  the  teeth  nor  the  num- 
bers are  the  same  as  the  plaintiff's,  either  in  fact  or  appearance.  The 
object  of  the  defendant's  charts,  however,  and  the  plan  of  conveying  in- 
formation, as  well  as  the  information  conveyed,  are  in  character  the 
same.  It  is  thus  seen  that  the  defendant  has  not  copied  and  published 
the  plaintiff's  charts,  but  has  employed  simply  the  same  plan  of  adver- 
tising his  own  manufacture.  That  he  has  done  more  cannot  justly  be 
urged.  Has  he  trespassed  upon  the  plaintiff's  rights  by  so  doing?  With- 
out considering  the  question  whether  the  plaintiff  has  secured  a  valid 
copyright  for  anything,  it  is  sufiicient  to  say  that  we  are  well  satisfied 
he  has  not  secured  a  monopoly  of  this  plan.  The  copyright  laws  do  not 
embrace  such  an  object.  It  could  be  secured,  if  at  all,  only  by  letters 
patent.  That  it  could  be  thus  secured  we  do  not  mean  to  suggest.  To 
enlarge  upon  this  point  would  not  be  profitable.  Its  truth,  indeed,  seems 
so  obvious  as  to  forbid,  if  not  preclude,  enlargement.  The  subject  is 
exhausted  by  the  few  lines  devoted  to  it  by  the  court  in  Perm  v.  Hexamer^ 
99U.  S.  676: 

"It  needs  no  argument  to  show  that  the  defendant's  maps  are  not  copies, 
either  in  whole  or  in  part,  of  the  plaintiff's.  They  are  arranged  on  the  same 
plan,  but  those  of  the  defendant  represent  Philadelphia,  while  the  plaintiff's 
represent  New  York.*' 

This  language  is  as  applicable  here  as  it  was  there.  Independently 
of  this,  howeveri  and  in  any  view  that  can  be  taken  of  the  casOi  the  de- 
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fendant  is  not  liable,  unless  he  has  copied — ^^pirated" — the  plaintiff's 
charts,  or  some  part  of  them.  If  he  devised  the  same  plan  in  ignorance 
of  what  the  plaintiff  had  done,  it  is  dear,  we  believe,  that  he  has  not 
infringed  any  privilege  secured  by  the  plaintiff.  The  proofe  do  not  jus- 
tify a  conclusion  that  he  has  so  copied.  His  own  positive  testimony  that 
he  has  not,  but  that  he  worked  out  the  scheme  in  ignorance  of  what  the 
plaintiff  had  done,  is  not  overborne  by  the  circumstances  which  the  plain- 
tiff invokes  to  prove  the  contrary.  Emerscm  v.  Davies,  3  Story,  768,  on 
which  the  plaintiff  mainly  relies  for  the  support  of  his  legal  proposition, 
does  not,  in  our  judgment,  sustain  him.  The  question  there,  as  repeat- 
edly stated  by  the  court,  was  whether  the  defendant  had  piratically  copied 
the  plaintiff's  work.  It  was  not  doubted  that  he  was  not  liable  to  the 
charge  of  infringement  unless  he  had. 


.  The  Port  Adelaidx. 

MoiiTGOMEBY  V.  ThE  PoBT  AdELAIDB. 

{JOUtriet  CawrU  B.  JO.  Ifew  York.    May  S4, 1889.) 

L  BmFPmG— Cabbiagb  of  Goods— Plage  or  I>elivebt-*'C0sto]c. 

A  vessel  is  required  to  make  delivery  of  cargo  within  such  parts  of  the  port 
as  have  become  fixed  by  established  asaee,  if  a  castomary  berth  can  be  ob- 
tained there  within  a  reasonable  time.    If  the  vessel  go  elsewhere,  she  must 
make  good  the  additional  expense  thereby  caused  to  the  consignee. 
2.  Same. 

A  vessel  arrived  December  26, 1888.  wfth  a  cargo  of  tea  to  be  delivered  to 
numerous  consignees  at  the  ^'port  of  New  York. "  It  had  long  been  the  cub* 
tom  to  deliver  teas  on  the  New  York  side  between  piers  16  and  47,  East  river. 
The  vessel  might  have  obtained  a  berth  at  pier  47  on  the  27th.  For  her  con- 
venience, and  on  promise  of  indemnity  by  warehousemen  in  Brooklyn,  she 
discharged  her  cargo  in  Brooklyn  gainst  the  protest  of  many  consignees. 
Held,  that  the  latter  should  recover  their  extra  expenses  of  cartage,  ferrla^e» 
etc,  from  Brooklyn  to  New  York. 

In  Admiralty.     Libel  for  damages. 

Norwood  &  CoggeshaU  and  R,  D,  Benedict^  for  libelant. 

Owen^  Qray  &  SturgeSy  for  claimants. 

Brown,  J.  On  the  night  of  December  26,  1888,  the  steamer  Port 
Adelaide,  from  Shanghai,  arrived  at  this  port  with  a  cargo  consisting  al- 
most wholly  of  tea:  About  6,000  packages — one-tenth  of  the  cargo- 
were  consigned  to  the  libelant.  Early  on  the  27th  she  proceeded  to 
Roberts'  stores,  Brooklyn,  where  she  began  to  discharge  on  the  morning 
of  the  29th.  The  libelant  and  various  other  consignees,  on  learning  that 
the  vessel  had  gone,  or  was  going,  to  Brooklyn  to  discharge,  notified  the 
ship's  agents  of  their  objection  to  receiving  the  cai^o  there,  and  claimed 
that  by  the  custom  of  the  port  it  was  deliverable  on  the  New  York  shore, 
v.38F.no.9— 48 
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within  the  two  tea  districts  from  pier  16  to  pier  47,  East  river.  The  ves- 
sel was  entered  at  the  custom  house  on  the  27  th,  and  a  general  order  and 
permit  to  discharge  were  obtained  on  the  29th.  This  suit  was  brought 
to  recover  the  additional  expense  of  $77,  caused  to  the  libelant  for  cart- 
age, ferriage,  etc.,  through  the  discharge  of  his  part  of  the  cargo  at 
Brooklyn,  instead  of  within  one  of  the  New  York  districts.  Several  sim- 
ilar claims  of  other  consignees  are  understood  to  abide  the  result  of  this 
suit,  which  was  instituted  in  order  to  test  the  right  to  discharge  such 
cargoes  in  Brooklyn  under  tfie  existing  usages  of  this  port. 

In  the  case  of  Devato  v.  Barrels  of  PlumJbagOj  20  Fed,  Rep.  510,  this 
court  had  under  consideration  the  rights  and  duties  of  ship  and  cargo  in 
regard  to  the  place  of  delivery,  as  between  New  York  and  Brooklyn, 
where  the  bill  of  lading  provided,  as  in  this  case,  for  a  delivery  at  the 
"port  of  New  York."     It  was  there  said,  pages  516,  517: 

"The  limits  of  the  port,  as  respects  a  delivery  under  the  bill  of  lading,  turn 
purely  upon  the  question  of  fact  within  what  limits  ships  and  merchants  have 
been  accustomed  to  receive  and  deliver  cargoes  consigned  here,  without  re- 
gard to  geographical  divisions.  *  *  *  Consignees  of  goods  have  a  right 
to  expect  a  delivery  according  to  the  established  custom  and  usage  of  the  port. 
and  in  that  part  of  the  port  customarily  used  for  the  discharge  of  such  goods; 
and  the  vessel  is  bound,  and  has  a  right,  to  make  delivery  accordingly.  *  *  « 
The  question  in  any  particular  case  must  be  whether  the  practice  of  landing 
at  such  parts  of  the  port  has  become  so  general  and  so  established  as  to  be 
fairly  and  reasonably  entitled  to  be  recognized  as  within  those  limits  wherein 
the  merchants  of  the  port  ordinarily  receive,  and  vessels  6rdinarily  discharge, 
such  goods.  To  show  this,  proof  of  usage  is  necessarily  received,  and  such  ia 
its  appropriate  oflQce." 

See,  also,  Steam-Ship  Co.  v.  Dempsey,  L.  R.  1  C,  P.  Div.  654.  In  that 
case  it  was  held  that,  Brooklyn  being  within  the  geographical  limits  of  the 
port  of  New  York,  a  delivery  there  at  Pierrepont's  stores,  where  for  many 
years  similar  cargoes  had  been  customarily  delivered,  was  a  right  deliv- 
ery under  the  bill  of  lading,  notwithstanding  the  consignee's  objection. 
In  the  present  case  the  proof  is  clear  that  until  very  recently  cargoes  con- 
sisting principally  of  teas,  like  that  of  the  Port  Adelaide,  consigned  to 
the  port  of  New  York,  have  been  accustomed  to  be  discharged  only^  on 
the  New  York  side  of  the  East  river.  The  three  or  four  instances  of  a 
delivery  of  similar  cargoes  in  Brooklyn  within  the  last  six  months  have 
arisen  largely  through  the  efifprts  of  warehousemen  in  Brooklyn  to  pro- 
cure the  delivery  of  the  cargoes  there  for  storage,  and  upon  arrangements 
made  by  them  for  indemnifying  the  vessel  for  her  disregard  of  the  long- 
established  custom.  A  similar  agreement  of  indemnity  was  given  in  this 
case, — a  circumstance  that  recognizes  both  the  fixity  of  the  usage  to  de- 
liver in  New  York,  and  the  obligation  of  the  ship  to 'observe  it.  These 
few  instances  of  recent  discharge  in  Brooklyn,  and  under  such  provis- 
ions, wholly  fail  to  show  any  such  change  of  usage  as  to  warrant  delivery 
there,  except  on  consent  of  the  owners  of  the  cargo. 

It  was  contended  that  the  Port  Adelaide  could  not  obtain  a  berth 
within  the  usual  tea  districts  in  New  York  immediately  upon  her  ar- 
rival; and  that  the  facilities  for  delivering  on  the  south  side  of  pier  47, 
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where  a  place  was  in  fact  provided  for  her  in  the  afternoon  of  the  28th 
December,  were  insufficient;  and  that  the  vessel  was  also  in  need  of  cer- 
tain repairs,  which  made  berthing  in  Brooklyn  more  desirable.  These 
circumgltances  do  not  justify  the  Adelaide  in  departing  from  the  estab- 
lished usage  so  far  as  to  throw  upon  the  consignees  the  burden  of  the 
extra  expense  thereby  caused.  Within  reasonable  limits,  the  ship  must 
take  the  risk  of  delay  in  obtaining  a  berth  where  by  custom  the  con- 
tract requires  her  to  make  delivery.  In  case  of  apprehended  delay,  if 
her  own  interest,  or  needful  repair,  makes  it  desirable  to  her  to  discharge 
elsewhere  within  the  port,  I  do  not  say  that  she  may.  not  do  so;  but  it 
can  be  only  upon  paying  the  extra  expense  which  the  departure  from 
the  usage  inflicts  upon  the  consignees.  It  is  the  same  as  respects  facili- 
ties for  a  rapid  discharge.  No  doubt  the  improvements  and  greater 
space  at  many  of  the  new  Brooklyn  docks  are  of  great  advantage  to  the 
ship;  but  until  the  establishment  of  a  new  custom,  or  the  consent  of  the 
consignees  to  a  change  from  the  former  customary  place  of  discharge,  the 
ship  is  not  entitled  to  avail  herself  of  these  superior  advantages  without 
compensation  to  the  cargo-owners  for  the  injuries  the  change  imposes  on 
them.  In  the  present  case  I  cannot  find  that  there  was  any  serious  en- 
deavor to'  procure  a  berth  for  the  Port  Adelaide  within  the  accustomed 
districts  on  the  New  York  side.  On  the  morning  of  the  26th  a  clerk  of 
the  ship's  agents  made  inquiries  at  the  proper  office  in  the  lower  district, 
and  was  informed  that  no  berth  in  that  district  would  be  open  until  the 
7th  of  January.  Proceeding  to  the  office  in  the  upper  district,  and  not 
finding  the  officer  in,  no  further  inquiry  there  was  made;  but  arrange- 
ments were  immediately  effected  for  berthing  her  at  Brooklyn,  under  an 
agreement  with  the  warehousemen  for  indemnity,  as  above  stated.  All 
this  was  before  the  ship  had  arrived  in  the  upper  bay.  On  the  morning 
of  the  27th,  as  soon  as  the  consignees  were  informed  of  the  ship's  arrival 
and  intention  to  go  to  Brooklyn,  arrangements  were  made  by  some  of 
them,  upon  application  in  the  upper  New  York  district,  for  a  berth  on 
the  lower  side  of  pier  47,  which  was  in  fact  vacated  and  made  ready  for 
the  ship  by  4  o'clock  p.  m.  of  that  day.  Previous  notice  thereof  was 
given  to  the  ship's  agents  early  on  the  27th.  Had  the  latter  made  any 
reasonable  endeavors  to  procure  a  berth  in  New  York,  they  could  not 
have  failed  to  have  procured  the  same  berth  through  the  officer  in  charge, 
who  promised  this  berth  as  soon  as  applied  to.  Such  cargoes  had  long 
been  accustomed  to  be  discharged  there,  whether  the  opposite  side  of  the 
pier  was  in  use  for  discharging  or  not.  As  the  vessel  was  not  ready  to 
commence  unloading  until  the  29th  she  would  not  have  been  subjected 
to  any  delay  had  she  gone  there  in  the  afternoon  of  the  27th,  as  she 
might  have  done.  The  libelant  is  therefore  entitled  to  the  extra  expense 
caused  him  by  the  ship's  not  discharging  within  the  limits  allowed  by 
the  established  usage;  and  the  ship  must  look  to  her  indemnitors  for  re- 
imbursement. 
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The  Bohemia.^ 

CoHN  et  al.  V.  The  Bohemia. 

(Diiiriet  Court.  8.  B.  Nm  York.    AprU  0, 1889.) 

!•  Bhtpfing— Cabriagb  of  Goods— Damage  by  Delay  at  Quaeaittikb. 

A  Teasel,  detained  14  days  at  qaarantine,  and  afterwards  deliTering  lier 
cargo  of  potatoes  damaged  by  rot,  whose  bill  of  lading  excepted  liability  for 
*decay. "  for  damage  caused  by  ''restraint  of  princes,  rulers,  or  people, "  and 
"loss  or  damage  caused  by  the  prolongation  of  the  voyage,  or  by  causes  be- 
yond the  carrier's  control, "  is  not  liable  for  such  damage  to  her  cargo,  unless 
ottused  by  negligence. 

8.  Sams— Traivbshifment. 

A  vessel  carrying  both  passengers  and  cargo  was  detained  at  quarantine, 
and  no  request  was  made  by  the  cargo-owners  to  deliver  the  cargo  there, 
though  they  were  fully  notified  of  the  detention,  and  it  did  not  appear  that 
any  one  apprehended  damage  to  the  cargo  by  reason  of  the  detention.  E^d, 
that  no  neirligence  was  imputable  to  the  ship  for  not  transshipping  the  cargo 
at  Quarantine  for  the  purpose  of  more  speedy  delivery,  and  that  she  was  not 
liable.  Upon  a  temporary  detention  a  vessel  is  not  bound  to  transship  cargo, 
unless  damage  is  to  be  expected  from  the  probable  delay. 

In  Admiralty.    libel  for  damages  to  a  cargo  of  potatoes. 

AhheU  &  Fuller^  for  libelants. 

BttJder^  StiUmcm  &  Hubbard^  for  claimant. 

Browk,  J.  On  the  28th  of  Aprils  1888,  the  steamer  Bohemia  arrived 
at  this  port  from  Hamburg,  with  481  bags  of  potatoes  belonging  to  the 
libelant,  deliverable,  according  to  the  bill  of  lading,  "at  Hoboken,  or  else- 
where within  the  port  of  New  York."  The  usual  delivery  of  merchandise 
by  vessels  of  the  line  was  at  Hoboken.  The  vessel  had  about  1,200  pas- 
sengers in  the  steerage,  who  fully  occupied  the  two  between-decks.  The 
potatoes  were  stowed  in  the  lower  hold,  on  top  of  other  goods.  A  few 
cases  of  small-pox  appearing  among  the  immigrants  about  the  time  the 
vessel  reached  Sandy  Hook,  she  was  detained  at  quarantine  for  14  days, 
when  she  proceeded  to  her  dock  at  Hoboken,  and  dischaiged  the  potatoes 
during  the  following  day.  The  potatoes  were  much  damaged  by  rot, 
one-half  of  them  being  worthless.  The  libel  was  filed  to  recover  for  the 
loss  of  the  potatoes,  charging  bad  stowage  and  negligent  delay  in  delivery. 

Although  there  is  no  proof  of  the  actual  condition  of  the  potatoes  ?rithin 
the  bags  at  the  time  they  were  shipped,  inasmuch  as  the  evidence  shows 
that  the  bags  were  then  in  good  order,  and  without  stains  indicating  rot- 
ten potatoes,  I  assume  that  they  were  in  good  order  when  shipped.  It 
is  contended  that  the  damage  was  owing  to  the  14  days'  detention  at  quar- 
antine. This  fact  is  not  strictly  proved,  and  it  is  doubtful  whether  it  is 
fairly  to  be  inferred  from  the  mere  fact  that  another  shipment  Of  potatoes, 
made  by  the  same  shipper  at  Hamburg  at  about  the  same  lime,  by 
another  vessel,  which  was  not  detained  at  quarantinci  turned  out  good. 

1  Reported  by  Bdward  G.  Benediot,  Esq.,  of  the  New  York  bar. 
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But  assuming  that  the  decay  of  the  potatoes  was  wholly  owing  to  the  14 
days'  detention,  I  am  of  opinion  that  the  vessel  is  not  liable  under  the 
exceptions  of  the  bill  of  lading,  and  that  no  negligence  is  attributable  to 
her  in  respect  of  the  delay.  The  first  clause  among  the  exceptions  of  the 
bill  of  lading  includes  "restraint  of  princes,  rulers,  or  people,"  which 
covers  quarantine  detention;  also  "loss  or  damage  caused  by  the  pro- 
longation of  the  voyage,"  or  "by  causes  beyond  the  carrier's  control." 
The  steamer's  voyage  was  not  completed  until  she  reached  her  dock,  un- 
less the  voyage  was  to  be  deemed  previously  broken  up.  After  the  14 
days'  detention  at  quarantine,  the  steamer  finished  her  voyage  by  going 
to  her  usual  dock  at  Hoboken,  and  there  delivering  all  the  bags.  The 
voyage  was  not  previously  broken  up.  The  libelants  had  immediate 
notice  of  the  detention  at  quarantine,  and  of  the  expectation  of  the  ship- 
owners here,  from  day  to  day,  that  the  steamer  would  be  shortly  released; 
and  they  also  had  notice  that  after  several  days'  consideration  the  health 
officers  had  detennined  to  hold  the  vessel  for  the  full  quarantine  period 
of  14  days.  The  libelants,  notwithstanding  this  notice,  did  not  demand 
that  their  potatoes  should  be  delivered  at  the  quarantine  station,  or  that 
the  ship's  transportation  should  end  there;  so  that  neither  was  the  voy- 
age broken  up  in  fact  at  quarantine,  nor  can  it  be  supposed  that  the  libel- 
ants desired  that  it  should  be.  The  detention  at  quarantine  was  therefore 
a  "restraint  "causing  a  "prolongation  of  the  voyage"  within  the  first  clause 
of  the  bill  of  lading.  The  first  clause  also  includes  among  the  exceptions 
"any  loss  or  damage  caused  by  heat,  decay,  or  putrefaction  arising  from 
the  nature  of  the  goods."  These  exceptions  also  evidently  include  the 
rotting  of  the  potatoes,  and  exempt  the  carrier  from  responsibility,  unless 
the  decay  was  caused  through  some  n^ligence  of  the  ship.  Clark  v.  Bamr 
treU,  12  How.  272,  280;  !Z%€  Portueiwe,  36  Fed.  Rep.  670;  The  Vaderland, 
18  Fed.  Rep.  740,  and  cases  there  cited. 

2.  Negligence.  There  is  no  evidence  of  negligence  In  the  stowage  of 
the  potatoes,  or  through  lack  of  the  customary  ventilation.  It  is  con- 
tended, however,  that  potatoes  are  perishable  cargo;  that  the  bags  might 
have  been  removed  at  quarantine  into  lighters,  and  carried  thence  for 
delivery  at  the  usual  dock  at  Hoboken;  or  that  a  permit  might  have  been 
obtained  to  land  the  immigrants  at  Hoffman  island  for  detention  during 
the  quarantine  period,  and  the  vessel  thereby  released  and  suffered  to 
complete  her  voyage,  and  deliver  her  cargo  at  once.  The  evidence  shows 
that  either  of  these  courses  might  possibly  have  been  pursued.  The 
testimony  of  the  health  officer  is  to  the  effect  that  small-pox  is  not  re- 
garded as  infecting  the  ship  or  the  cargo.  The  few  immigrants  that 
clearly  had  small-pox  were  immediately  removed  from  the  ship;  the 
rest  were  detained  by  way  of  precaution,  lest  further  cases  might  appear 
during  the  period  of  the  iucubation  of  the  disease.  In  such  cases,  on 
application,  the  vessel  may  be  allowed  either  to  land  her  passengers  tem- 
porarily upon  Hoffman  island,  and  thereupon  complete  her  voyage,  or 
the  cargo  may  be  unshipped  while  the  passengers  remain  on  board.  Both 
of  these  courses  are  occasionally  pursued.  Either  would  have  been  at- 
tended in  this  case  with  considerable  additional  expensei — the  removal 
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of  the  sacks  of  potatoes  upon  a  lighter  being  much  less  expensive.     On 
behalf  of  the  ship-owners  it  was  testified  that  they  did  not  suspect,  and 
had  no  reason  to  believe  that  the  potatoes  would  be  injured  by  the  short 
detention  at  quarantine.     No  notice  to  that  effect  was  given  them,  nor 
was  any  request  made  by  the  libelant  to  unload  them  there.     There  is 
no  proof  before  me  to  show  what  length  of  time  in  transportation  is  likely 
to  prove  injurious  to  potatoes  in  bags.     The  libelants  themselves  must 
be  presumed  to  have  had  at  least  as  much  knowledge  on  that  subject  as 
the  master  or  the  ship's  agents  here;  and,  had  the  libelants  been  under 
apprehension  that  the  detention  at  quarantine  would  prove  damaging  to 
the  potatoes,  they  would  not  have  failed  to  notify  the  representatives  of 
the  vessel,  and  would  naturally  have  suggested  the  need  of  immediate 
delivery.     It  is  the  general  rule  of  the  maritime  law  that  in  extraordi- 
nary circumstances  the  master  shall  consult  the  shipper  or  consignee, 
when  practicable,  as  respects  his  interests.     The  correlative  duty  is  im- 
plied in  the  freighter  to  suggest  any  measures  that  he  may  suppose  his 
particular  interests  to  require.     If  he  does  not  do  so,  he  cannot  complain 
that  his  interests  are  neglected.     The  libelants  being  fully  notified  of  the 
detention,  and  frequency  consulted  about  it,  it  was  their  duty  to  notify 
the  vessel  of  danger  to  the  potatoes  from  delay,  if  they  apprehended  any 
danger,  and  to  request  measures  to  avert  it,  such  as  transshipment  of  either 
passengers  or  cargo;  but  they  gave  no  notice,  and  made  no  such  request. 
The  libel  does  not  charge  that  potatoes  are  perishable  cargo;  that  the 
detention  at  quarantine  was  likely  to  prove  dangerous  to  them;  or  that 
injury  therefrom  was  to  be  naturally  apprehended,  or  was  apprehended 
in  fact  by  any  one;  or  that  any  notice  of  that  kind  was  given  to  the  ship. 
To  entitle  to  a  recovery  on  the  ground  of  negligence  in  this  branch  of  the 
case  some  one  or  more  of  these  facts  should  have  been  charged  and  proved. 
Without  this,  no  negligence  is  imputable  to  the  ship;  because  no  duty 
upon  the  ship  is  otherwise  established  to  have  taken  special  measures  for 
the  immediate  delivery  of  the  cargo,  notwithstanding  the  lawful  deten- 
tion at  quarantine.     A  ship  detained  for  a  short  period  is  not,  as  a  rule^ 
bound  to  be  at  the  extra  expense  of  transshipping  the  cargo  for  immedi- 
ate delivery,  or  transship  the  passengers,  to  whom  she  is  equally  bound, 
for  the  sake  of  the  cargo  interests,  unless  she  has  reasonable  ground  to 
believe  that  such  transshipment  is  necessary  to  prevent  damage  to  the 
cargo  through  the  probable  delay.     The  maritime  law  is  not,  as  claimed^ 
that  one  shipper's  goods  are  to  be  treated  as  though  they  alone  were  on 
board.     The  whole  cargo  and  passengers  are  bound  up  in  one  common 
interest.     The  rights  of  each  and  all  must  be  considered.     It  was  the 
sickness  among  the  passengers  that  caused  this  detention.     The  shipper, 
in  shipping  on  a  vessel  that  usually  takes  passengers,  ran  that  risk. 
Clark  V.  Barnwell,  mpra;  The  T.  A.  Goddard,  12  Fed .  Rep.  174.    The  pas- 
sengers had  as  much  right  to  remain  on  board,  or  to  be  delivered  at  their 
destination  from  and  by  this  ship,  as  the  cargo  had.     And  where  no 
damage  to  either  was  to  be  reasonably  apprehended  from  both  remaining 
on  board  during  the  probable  delay  of  a  few  days  only  the  vessel  was  not 
required  to  transship  either.     Abb.  Shipp.  *368.     The  passengers  were 
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probably  better  off  on  the  ship  than  on  the  island,  which  could  not  ac- 
commodate so  many  without  much  crowding;  and  as  regards  damage  to 
the  potatoes,  not  only  is  there  no  proof  that  any  such  damage  was  feared, 
or  ought  to  have  been  apprehended,  but  the  inference  is  very  strong  that 
the  injury,  notwithstanding  the  detention,  was  quite  as  unexpected  to 
the  libelants  as  to  the  claimants.  It  was  not  negligence  in  the  ship  to 
omit  the  extraordinary  measures  of  transshipping  either  passengers  or 
cargo  to  prevent  a  damage  that  she  had  no  reason  to  apprehend,  and 
.  without  any  request  from  the  freighter,  with  whom  she  was  in  daily  con- 
sultation. The  seventh  clause  in  the  bill  of  lading  provides  that  ''if  the 
ship  shall  be  prevented  from  reaching  her  destination  by  quarantine,  the 
carrier  may  discharge  the  goods  into  any  depot  or  lazaretto  as  a  final  de- 
livery, and  at  the  expense  of  the  goods."  The  ship  in  this  case  was  not 
"prevented"  from  delivering  the  bags  at  their  destination,  for  they  were 
all  delivered  there.  Literally,  this  clause  does  not  apply.  It  might  be 
held  applicable  by  construction,  however,  to  a  case  where  the  detention 
was  likely  to  be  for  so  long  a  period  as  to  prevent  delivery  within  the 
time  known  to  be  necessary  for  the  preservation  of  the  goods.  Such  is 
not  the  present  case,  for  that  was  neither  known  nor  apprehended  by 
either  party.  The  causes  of  the  damage,  namely,  "decay"  and  "the  pro- 
longation of  the  voyage,"  being  both  within  the  exceptions  of  the  bill  of 
lading,  and  no  negligence  or  failure  of  duty  on  the  ship's  part  being  es- 
tablishedi  the  libel  must  be  dismissed,  with  costs,   i 


The  Charles  J.  Willabd. 

Sbebalbs  v.  The  Chables  J.  Willabd* 

(Disiriet  Court,  D.  New  Jeney.    MtLj  9, 1889.) 

SmFPmo— Pbrilb  of  the  Sea— Burden  of  Proof. 

A  bill  of  lading  is  a  policy  of  insurance,  guarantying  the  safety  of  the 
goods  against  aU  risks  except  the  perils  of  the  sea;  and  whenever  the  ship- 
owner, in  claiming  exemption  from  liability  for  an  admitted  loss,  pleads  a 
peril  of  the  sea.  the  burden  of  proof  is  upon  him  to  make  out  n  prtma  facie 
case;  and  where  the  loss  is  shown  to  have  been  caused  by  water  beine  driven 
into  the  hold,  but  it  does  not  appear  that  the  pumps  and  limber-holes  were 
kept  in  proper  order,  or  were  properly  inspected  by  the  ship's  officers,  the  de- 
fense is  not  made  out. 

In  Admiralty.     libel  for  damage  to  cargo. 

Sidney  Chubb,  for  libelant. 

Benedict,  Tafi  &  Benedict^  for  respondents. 

Waives,  J.  The  libelant  sues  to  recover  damages,  estiipated  at  $3,500, 
for  injury  to  a  quantity  of  concrete  sugar  shipped  by  him  in  good  order 
on  board  the  three-masted  schooner,  Charles  J.  WiUard,  at  Nacoris,  San 
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Domingo,  and  to  be  delivered  in  New  York  in  like  condition,  the  dangers 
of  the  seas  only  excepted.  The  bill  of  lading  was  signed  on  the  6th  of 
August,  1886,  and  the  vessel  sailed  two  days  afterwards.  The  sugar 
was  contained  in  500  bags,  90  hogsheads,  and  55  ban-els,  which  were 
all  properly  stowed  and  well  dunnaged  in  the  lower  hold;  the  hogsheads 
forming  the  ground  tier,  and  resting  on  the  dunnage,  a  few  inches  above 
the  ceiling.  On  discharging  the  cargo  at  the  end  of  the  voyage,  the  2d 
and  3d  of  September,  three  feet  of  water  were  found  in  the  hold;  many 
of  the  hogsheads  were  entirely  empty,  others  of  them  badly  ullaged,  and 
the  contents  of  the  remaining  packages  seriously  injured.  The  captain 
of  the  schooner  was  surprised  at  this  discovery,  and  was  at  first  unable 
to  account  for  the  excess  of  water,  but,  subsequently,  on  his  examination 
before  the  commissioner,  undertook  to  explain  the  mystery  in  this  way : 
On  the  eleventh  day  out  from  Nacoris,  the  schooner  encountered  stormy 
weather,  and  had  to  lay  to  for  36  hours  under  reefed  foresail  and  main- 
sail, during  which  time  she  labored  heavily,  shipping  several  seas,  one 
of  which  broke  through  the  cabin  and  galley  windows,  and  flooded  the 
floors  to  the  depth  of  six  or  eight  inches.  This  water  "started  the  sugar 
some,  and,  it  being  so  thick,  it  could  not  get  through  the  ceiling  readUy. 
We  pumped  out  what  there  was  went  under  the  ceiling;  the  rest  re-  j 

mained  on  the  ceiling  till  it  got  up  into  those  hogsheads.  Certainly  it 
kept  melting  more  and  more;  and,  as  it  melted,  it  made  it  still  thicker,  \ 

and  it  couldn't  get  through  the  ceiling  to  get  at  the  pumps.  That  is  the 
best  of  my  judgment.''    The  entry  in  the  ship's  log  for  September  2d 

reads  as  follows: 

I 
'^This  day  comes  in  with  fine  weather,  and  wind  Dorth-north-west.    Oom-  I 

menced  discharge  at  2  p.  m.,  and  discovered  there  was  three  feet  of  water  in 
hold.    Tried  pumps,  but  they  would  not  take.    Can^t  give  any  account  of  it,  j 

except  the  blow-holes  got  stopped  up,  or  pumps  choked," 


This  entry  was  made  by  the  mate,  who  testified  before  the  commis- 
sioner that  after  the  failure  of  the  pumps  to  throw  water  he  went  into  the 
hold,  and  shoved  a  stick  down  into  oue  of  the  blow-holes,  and  then  he 
caught  the  water  and  pumped  until  he  was  directed  to  stop.  On  the 
homeward  voyage  the  pumps  were  worked  every  two  hours  during  stormy 
weather,  and  every  four  hours  in  moderate  weather;  and  would  suck  at 
four  inches.  The  water  thrown  up  was  highly  colored.  The  defense  is 
that  the  damage  was  caused  by  a  peril  of  the  sea,  combined  with  the  in- 
herent defect  of  the  cargo,  which,  being  a  mixture  of  sugar  and  molasses, 
not  properl}*  described  as  either,  was  easily  subject  to  drainage. 

The  testimony  on  behalf  of  the  libelant  proves  that  the  schooner  was 
tight  and  strong,  and,  on  an  inspection  made  after  most  of  the  cargo  had 
been  taken  out,  showed  no  leak,  or  signs  of  having  been  strained.  The 
dteck  and  flooring  were  tight.  The  marine  inspector,  who  was  employed 
by  the  underwriters  to  examine  her,  reported  in  writing  that  both  her 
pumps  were  useless,  being  broken  in  some  part  below  the  deck.  In 
assigning  this  cause,  he  may  probably  have  been  mistaken,  but  he 
found  that  practically  the  pumps  would  not  work  for  some  reason^  be- 
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cause,  on  taking  out  the  limber-board,  everything  seemed  to  be  right, 
and  he  had  previously  sounded  the  pumps,  and  measured  15  inches  of 
water  in  the  well,  which  rose  over  the  flooring  a  little.  The  water 
seemed  to  be  dear;  enough,  in  his  judgment,  for  the  pumps  to  suck  if 
'they  had  been  in  proper  condition;  but  neither  of  them  would  take 
water.  The  captain  stated,  on  being  questioned  by  the  inspector,  that 
it  was  not  his  custom  to  sound  his  pumps  at  sea;  that  he  worked  them 
regularly  until  they  sucked,  which  they  would  do  at  four  inches.  This 
witness  is  corroborated  by  the  appraiser,  Mr.  Putnam,  who  adjusted  the 
loss,  and  who  says  the  captain  seemed  to  be  surprised  that  so  much 
water  was  in  the  hold,  and  did  not  know  anything  about  it  until  he  was 
notified  by  the  stevedore  who  discharged  the  cargo.  On  being  asked 
about  his  limbers,  the  captain  said  that  they  had  not  been  cleaned  out  for 
18  months,  and  in  the  mean  time  he  had  carried  two  cargoes  of  coal. 
Mr.  Putnam  testifies  that  there  were  3  feet  of  water  in  the  hold,  and 
he  could  see  from  the  marks  on  the  hogsheads  that  there  had  been  30 
inches  of  water  over  the  ceiling.  Both  of  libelant's  witnesses  were  on 
board  of  the  schooner,  and  held  conversations  with  the  captain  while  the 
cargo  was  being  discharged.  Each  has  had  a  long  experience  in  his 
business,  and  neither  has  any  apparent  interest  in  this  suit.  The  cap- 
tain talked  without  reserve,  and  these  witnesses  have  no  motive  for  mis- 
representing what  he  said.  He  referred  in  these  conversations  to  the 
storm  of  the  19th  of  August,  when  the  floors  of  the  cabin  and  galley 
were  flooded,  and  thought  that  most  of  the  water  had  been  bailed  out. 
It  is  evident  he  did  not  then  think  that  any  considerable  quantity  had 
leaked  through  to  the  hold,  nor  does  the  entry,  of  September  2d,  in  the 
log  assign  that  as  a  cause  of  the  damage.  It  is  unnecessary  to  review 
the  testimony  further.  A  careful  examination  of  the  whole  record  has 
produced  the  conviction  that  the  damage  complained  of  resulted  from 
the  unseaworthiness  of  the  vessel,  or  from  the  negligence  of  the  oflScers 
who  were  in  charge  of  her.  Either  the  limber-holes  were  stopped  up 
by  coal,  or  by  sugar  drainage,  or  by  both,  which  prevented  the  water 
from  running  into  the  wells,  or  the  pumps  were  in  some  way  out  of  or- 
der, and  practically  useless;  and  in  either  case  it  was  the  duty  of  the 
oflScers  to  have  discovered  these  obstructions  and  defects,  and  to  have 
removed  or  remedied  them.  On  these  facts  there  can  be  no  uncertainty 
as  to  the  liability  of  the  ship-owners.  The  burden  is  on  them  to  prove 
a  sea  peril  adequate  to  have  caused  the  damage,  and  the  inability  of  the 
officers  to  have  provided  against  it  or  its  consequences.  The  water  which 
broke  through  the  small  windows, — each  12  inches  x  14  inches, — and 
only  a  small  portion  of  which  could  have  got  below,  was  not  sufficient 
in  quantity  to  fill  the  hold  of  the  vessel,  108  feet  long,  to  the  depth  of  30 
inches  above  the  ceiling.  Nor  will  the  peculiar  character  of  the  cargo 
afford  any  excuse  for  the  want  of  vigilance  on  the  part  of  the  officers  to 
keep  the  limber-holes  free,  and  the  pumps  in  good  working  order.  The 
upper  works  of  the  schooner  were  tight,  her  ceilings  were  not  calked, 
and,  as  the  drainage  of  concrete  sugar  does  not  exceed  6  per  cent.,  the 
respondents  have  not  made  out  such  a  prima  facie  case  of  sea  peril  as  to 
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throw  on  the  libelant  the  burden  of  proving  the  unseaworthiness  of  the 
vessel,  or  the  negligence  of  the  carriers. 

A  bill  of  lading  is  but  a  policy  of  insurance  guarantying  the  safety  of 
the  goods  against  all  risks  except  the  perils  of  the  seas;  and  whenever  ■ 
the  ship-owner,  in  claiming  exemption  from  liability  for  an  admitted  loss, 
pleads  a  peril  of  the  sea,  he  must  furnish  satisfactory  evidence  of  the 
fact,  to  bring  the  loss  within  the  exception;  otherwise  the  ship  will  be 
accountable  to  the  full  extent  of  the  damage.  The  law  of  the  case  is 
too  well  settled  to  admit  of  or  require  much  discussion.  A  leading  case 
is  Clark  v.  Bamwdl^  12  How.  272,  in  which  it  was  held  that  where  goods 
are  shipped,  and  the  usual  bill  of  lading  given,  promising  to  deliver 
them  in  good  order,  "the  dangers  of  the  seas  excepted,"  and  they  are 
found  to  be  damaged,  the  onusprobandi  is  upon  the  owners  of  the  vessel 
to  show  that  the  injury  was  occasioned  by  one  of  the  excepted  causes. 
But,  although  the  injury  may  have  been  so  occasioned,  yet  still  the 
owners  of  the  vessel  are  responsible,  if  the  injury  might  have  been 
avoided  by  the  exercise  of  reasonable  skill  and  attention  on  the  part  of 
the  persons  employed  in  the  conveyance  of  the  goods.  But  the  onus 
prohandi  then  becomes  shifted  upon  the  shipper  to  show  negligence.  In 
the  case  at  bar,  there  is  no  evidence  that  the  cabin  and  galley  windows 
were  protected  by  shutters  at  the  time  the  sea  broke  through,  or  that  the 
limber-holes  had  been  kept  dear  enough  to  permit  the  free  passage  of 
the  water  to  the  wells.  If  the  latter  precautions  had  not  been  taken,  the 
pumps  could  be  of  little  use,  if  indeed  they  were  not  defective  or  out  of 
order.  Want  of  attention  to  these  matters  was  neglect  on  the  part  of 
the  vessel's  officers  to  exercise  reasonable  skill  and  care  in  the  perform- 
ance of  their  duties.  The  Sloga,  10  Ben.  315;  The  Shand,  Id.  294; 
The  Centennial,  7  Fed.  Rep.  601,  2  Fed.  Rep.  409;  Uie  Pharos,  9  Fed. 
Rep.  912;  IJie  Samuel  E.  Spring,  29  Fed.  Rep.  397.  A  decree  wiU  be 
entered  for  the  libelant,  and,  unless  the  parties  can  agree  upon  the 
amount  of  damages,  an  order  of  reference  will  be  issued  to  ascertain 
them. 


The  City  op  Salem. 
{Dutrict  Court,  D.  Oregon.    May  14, 1889.) 

SmppiNO— Carriage  of  Pabsei^oebs— Pei^alty  fob  Excess. 

The  regulation  contained  in  section  4465  of  the  Revised  Statutes,  forbid- 
ding a  steam-boat  to  cany  more,  passengers  than  are  authorized  by  the  local 
inspectors,  h.eld,  applicable  to  such  boat,  engaged  in  carrying  paesengers  on 
a  navigable  water  of  the  United  States,  between  ports  of  the  same  state  only. 

(Syllabus  by  the  Court.) 

In  Admiralty;  A.  P.  Reed,  libelant. 
W.  Scott  Beehe,  for  libelant. 
C  J.  Macdougall,  for  claimant. 
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Deady,  J.  This  suit  is  brought  to  recover  sundry  penalties,  alleged 
to  have  been  incurred  by  the  steam-boat  City  of  Salem  and  her  owner, 
Robert  Thompson,  in  carrying  more  passengers  on  the  Wallamet  river, 
between  Portland  and  Clinton  &  McCoy's  base-ball  grounds,  than  she  was 
authorized  to  by  law. 

The  case  was  before  the  court  on  an  exception  to  the  libel,  to  the  effe.ct 
that  the  transportation  of  the  passengers  in  .question  was  wholly  within 
the  state,  and  therefore  not  within  the  power  of  congress  to  regulate  com- 
merce, 

The  exception  was  overruled  on  the  ground  that  the  regulation  con- 
tained in  title  62  of  the  Revised  Statutes,  concerning  the  number  of  pas- 
sengers that  may  be  carried  on  a  vessel  propelled  in  whole  or  in  part  by 
steam,  while  navigating  any  of  the  waters  of  the  United  States,  is  appli- 
cable to  such  vessel  when  engaged  in  carrying  passengers  on  such  water, 
even  between  ports  of  the  same  state,  as  a  means  of  maintaining  the  safety 
and  security  of  the  same,  considered  as  a  highway  of  foreign  and  inter- 
state commerce.     37  Fed.  Rep.  846. 

The  case  has  since  been  heard  on  the  libel,  answer,  and  testimony,  from 
which  it  appears — 

That  the  City  of  Salem  is  a  steam-boat  of  456.65  gross  tons  burden, 
and  on  March  6, 1888,  was  licensed  to  navigate  the  Wallamet  river  for 
one  year,  carrying  not  more  than  60  passengers;  that  on  July  4, 1888, 
she  was  permitted  by  the  local  inspectors  to  carry  an  excursion  party 
from  Portland  to  the  base-ball  grounds  aforesaid,  a  distance  of  two  miles, 
and  return,  of  not  more  than  400  in  number;  and  that  on  said  day  she 
did  carry  on  a  return-trip  from  said  grounds  to  Portland,  not  less  than 
723  passengers,  or  323  more  than  she  was  authorized  to  carry. 

On  the  hearing,  testimony  was  introduced  by  the  claimant  to  the  effect 
that  the  overloading  of  the  City  of  Salem  could  not,  and  did  not,  in  the 
opinion  of  the  witnesses,  affect  the  safety  or  security  of  the  river  as  a 
highway  for  interstate  commerce. 

However  this  may  be,  I  adhere  to  the  ruling  made  on  the  exception 
to  the  libel,  that  the  act  of  carrying  this  excess  of  passengers,  being  plainly 
contrary  to  a  regulation  of  commerce  prescribed  by  congress,  which,  in 
the  deliberate  judgment  of  that  body,  isnecessary  to  maintain  the  safety 
and  security  of  the  river  as  a  highway  of  interstate  commerce,  will  not 
be  held  legal  by  me,  sitting  in  this  court,  on  the  ground  of  unconstitu- 
tionality of  the  regulation. 

Since  writing  the  opinion  on  the  exception  to  the  libel,  I  have  been 
favored  with  the  opinion  of  Mr.  Justice  Hoffman  in  the  case  of  U.  S.  v. 
The  Frank  Sylvia,  37  Fed.  Rep.  155.  So  far  as  this  question  is  concerned, 
the  case  is  on  all  fours  with  this.  In  disposing  of  it,  this  able  and  ex- 
perienced jurist  said: 

''I  do  not  feel  called  upon,  nor  hardly  at  liberty,  to  consider  the  very  Im- 
portant question  raised  at  the  bar  as  to  the  constitutional  right  of  congress  to 
require  the  inspection  of  steamers*  or  in  any  way  regulate  the  use  of  vessels 
employed  on  the  navigable  waters  of  the  United  States,  but  not  engaged  in 
foi*eign  or  interstate  commerce.    The  validity  of  the  laws  regulating  the  use. 
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equipment,  and  navigation  of  yessels  used  on  the  navigable  waters  of  the 
United  States,  as  weU  as  those  engaged  in  foreign  or  interstate  commerce, 
has  long  and  almost  universally  been  acquiesced  in.  They  are,  in  their  object 
and  effect,  salutary,  and  in  some  particulars  indispensable,  to  the  safety  of 
the  foreign  and  interstate  commerce,  which  congress  has  the  unquestioned 
right  to  regulate,  and  the  effect  of  a  decision  adverse  to  their  validity  would 
be  so  momentous  and  far-reaching  that  I  consider  it  to  be  my  duty,  as  dis- 
trict judge  of  the  United  States,  to  assume  their  constitutionality,  and  to  leave 
the  question  of  their  validity,  in  whole  or  in  part,  under  the  constitution,  to 
be  passed  upon  by  a  higher  tribunal." 

The  finding  of  the  court  will  be,  that  penalties  amounting  in  the  ag- 
gr^ate  to  the  sum  of  $3,230  have  been  incurred  by  the  owner  of  said 
steam-boat  for  the  causes  stated  in  the  libel  herein,  as  amended,  which, 
together  with  the  costs  of  this  suit,  are  a  lien  thereon  from  the  date 
hereof;  and,  unless  paid  within  10  days,  execution  may  issue  to  collect 
the  same. 


The  Cement  Boge. 

Eastern  &  A.  R.  Co.  v.  The  Alaska. 

(Dtttriet  Courts  B.  D.  Neio  Tcn'k.    May  8, 1889.) 

COLLISION— Between  Stbamebs—Crossiso  Bows— Baokiko  when  Danger  Ap- 

PABBNT. 

Where  the  primary  fault  is  on  the  vessel  bound  to  keep  out  of  the  way  for 
improperly  attempting  to  cross  the  other's  bows,  the  latter  will  not  be  held 
hi  fault  except  upon  a  preponderance  of  proof  that  she  did  not  stop  and  baclc 
as  soon  aa  she  had  reason  to  apprehend  danger,  because  the  other  could  not 
or  would  not  clear  without  her  co-operation. 

In  Admiralty.     Libel  for  collision. 
Ooodrich,  Deady  &  Goodrichy  for  libelant. 
WUcoXy  Adams  &  MacMiny  for  claimant. . 

Brown,  J.  About  half-past  6  a.  m.,  November  13, 1888,  as  the  libel- 
ant's steam-lighter  Cement  Rock  was  going  up  and  across  tiie  East  river 
towards  the  New  York  shore,  she  came  in  collision,  from  200  to  400  feet 
off  pier  39,  with  the  ferry-boat  Alaska,  which  was  on  one  of  her  usual 
trips  from  Williamsburgh  to  Roosevelt-Street  slip,  New  York.  Accord- 
ing to  the  testimony,  the  signal  whistles  of  each  boat  were  not  heard  as 
given.  The  Cement  Rock,  however,  having  the  Alaska  on  her  starboard 
hand,  was  required  by  the  rules  to  go  to  the  right.  There  was  nothing 
to  prevent  her  doing  so.  The  tide  was  strong  ebb.  Instead  of  observing 
the  rule,  she  undertook  to  cross  the  Alaska's  bows  to  get  into  the  slack 
water  on  the  New  York  shore,  and  gave  a  signal  of  two  whistles.  The 
pilot  of  the  Alaska  heard,  as  he  says,  but  one  blast,  and  gave  a  reply  of 
one,  which  was  not  heard  on  the  Cement  Rock.  The  Alaska  continued 
to  sheer  somewhat  towards  the  New  York  shore,  heading  for  her  slip. 
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The  CemeiSt  Rock  too  late  undertook  to  change  and  go  to  the  right. 
She  claims  that  the  Alaska  then  gave  her  two  whistles,  which  is  denied 
by  the  latter;  and  I  am  inclined  to  think  the  only  foundation  for  this 
is  the  several  short  blasts  given  by  the  Alaska  as  a  danger  signal  when 
the  boats  were  very  near  each  other.  In  disobeying  the  rules  without  ex- 
cuse, the  Cement  Rock  took  the  risk  of  her  attempt  to  cross  the  Alaska's 
bows.  The  Alaska  reversed  her  engines,  and  came  nearly  to  a  stand- 
still. The  primary  fault  being  on  the  part  of  the  Cement  Rock,  all  that 
was  incumbent  upon  the  Alaska  was,  to  stop  and  reverse  so  soon  as  she 
had  reason  to  apprehend  that  the  Cement  Rock  could  not,  or  would  not, 
dear  her,  either  by  crossing  or  by  going  to  the  right.  Considering  the 
ease  with  which  the  Cement  Rock  was  handled,  and  the  fact  that  the 
Alaska  must  have  been  nearly,  if  not  quite,  stopped,  I  do  not  feel  jus- 
tified in  holding  that  she  did  not  reverse  as  soon  as  it  was  evident  that 
the  Cement  Rock  could  not  be  expected  to  dear  without  the  Alaska's  co- 
operation; and  unless  that  is  reasonably  plain  upon  a  preponderance  of 
proof,  the  veesel  having  the  original  right  of  way  is  not  to  be  charged  with 
fitult.  The  BalHc,  2  Ben.  98;  3%«  Greenpamt,  81  Fed.  Rep.  231;  The 
Servia,  80  Fed.  Rep.  502,  (both  aflBrmed  in  the  circuit;)  The  Farragut, 
86  Fed.  Rep.  617;  The  (Xty  of  Albany,  84  Fed.  Rep.  812;  IJie  St.  Jchn, 
Id.  763,  7  Blatdif.  220.  The  libd  must  therefore  be  dismissed,  with 
costs. 


Thb  Maggdc  S.  Habt 

The  Ivakhos. 

The  Matthiab. 

The  Maggie  S.  Hart  v.  The  Ivakhob  and  The  Matthiab. 

(District  Oourt,  E.  D.  Pmnsylvania.    April  96, 1888.) 

!•  CtoLLMION—DUTT  OF  StKAM- VESSELS. 

A  veftsel  under  steam,  must  keep  out  of  the  way  of  a  Bailing  TesseL 
3.  Same— PniOT  m  Oharob  of  Tuo  and  Babx— Joint  Liabilitt. 

a  bark  and  a  tug  are  both  responsible  for  a  collision  with  a  saillnff  veasel 
when  the  pilot  of  the  bark  is  in  charge  of  both,  and  the  collision  occurs  Uirouffh 
his  fault. 

In  Admiralty.     Libd  for  collision. 
John  F.  LewiSy  for  the  Maggie  S.  Hart* 
Henry  S.  Edmunds,  for  the  Ivanhoe. 
Flanders  &  Pugh,  for  the  Matthias. 

Butler,  J.  On  the  12th  of  August,  1888,  the  schooner,  laden  with 
ice,  was  passing  up  Delaware  bay  against  the  tide.  About  half  past  1 
o'clock  at  night,  while  heading  N.  N.  W.,  and  near  the  Cross  Ledge 
light,  the  respondents  came  into  view  (the  Ivanhoe  towing  the  bark, 
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astern)  about  three-foarths  of  a  mile  away,  and  near  the  center  of  the 
channel,  passing  down.  Soon  after,  the  vessels  collided.  The  bark  was 
injured,  and  now  seeks  to  recover  on  this  account. 

It  was  the  respondents'  duty  (being  under  steam)  to  keep  off.  With- 
out explanation  and  excuse  they  would  therefore  be  responsible.  They 
have  undertaken  to  explain,  and  in  pursuance  of  this  undertaking  allege 
that  the  schooner  rendered  the  collision  unavoidable  by  suddenly  chang- 
ing head  and  running  across  their  bows,  when  close  at  hand.  The 
schooner  did  turn  westward;  she  admits  it.  The  important  question, 
however,  is,  when  did  she  turn?  If  it  was  at  a  time  when  the  courses 
of  the  vessels  were  safe,  and  without  being  induced  by  some  act  of  the 
respondents,  she  was  in  fault.  If,  however,  she  did  it  when  the  prox- 
imity of  the  vessels  and  their  courses  were  such  as  to  involve  danger,  and 
especially  if  in  obedience  to  the  respondents'  signal  and  apparent  change 
eastward,  she  is  not  blamable.  The  vital  question,  therefore,  is,  did  she 
change  at  a  safe  distance  when  the  courses  involved  no  danger,  and  with- 
out invitation  to  do  so?  The  testimony  respecting  this,  as  well  as  the 
respondents'  movements,  is  conflicting.  I  will  not  discuss  it,  but  sim- 
ply state  the  conclusions  reached  by  a  careful  examination.  I  believe 
the  schooner  did  not  change  until  the  vessels  were  near  together,  on 
courses  which  threatened  collision;  that  the  situation  was  dangerous; 
that  the  change  was  induced  by  this  danger,  the  tug's  signal,  and  a  mo- 
mentary shutting  out  of  her  green  light.  I  believe  the  vessels  were  at 
the  time  approaching  nearly  head  on,  and  that  the  schooner  may  have 
been  misled  by  the  tug's  signal,  and  a  slight  tenTporary  change  of  head, 
(such  as  might  readily  occur  without  change  of  wheel,)  into  believing 
she  had  turned  eastward.  It  is  incredible  that  the  schooner  would  turn 
as  she  did,  and  start  deliberately  across  the  respondents'  bows,  as  allied, 
when  the  vessels  were  so  near  together  that  collision  must  thus  be  ren- 
dered inevitable.  The  respondents  seek  to  meet  this  diflBculty  by  sug- 
gesting that  her  lookout  was  defective,  and  the  tug's  approach  unseen. 
This  suggestion,  however,  finds  no  warrant  in  the  evidence.  The  re- 
spondents were  seen,  and  had  been  for  some  time.  I  am  satisfied  the 
schooner  kept  her  course  until  so  near  the  respondents  that  a  change  be- 
came apparently  necessary,  to  avoid  danger,  and  that  she  then  turned 
westward  in  the  hope  of  escaping,  and  in  the  belief  that  the  respondents 
were  turning  the  other  way.  It  is  possible  she  would  have  fared  better 
by  turning  eastward;  she,  however,  did  not  think  so;  and  appearances 
doubtless  justified  her.  She  had  every  motive  to  do  the  best  she  could. 
If  mistaken,  she  is  not  blamable.  The  respondents  should  not  have 
placed  her  in  danger,  or  in  such  position  as  to  inspire  and  justify  alarm. 
It  is  no  answer  to  say  that  the  collision  might  not  have  occurred  if  she 
had  not  changed  her  course.  This  cannot  be  known.  She  should  not 
have  been  subjected  to  the  chances  of  a  hair-breadth  escape. 

There  are  several  other  incidents  of  the  occasion,  which  support  the 
conclusion  stated.  The  respondents  were,  I  believe,  a  little  eastward  of 
the  middle  of  the  channel;  certainly  as  far  eastward  as  the  middle. 
Without  considering  the  legal  question  raised,  running  there  in  the  corn- 
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mon  path  of  upward  bound  vessels,  especially  at  night,  tends  to  show  a 
careless  disposition  of  mind.  There  was  an  abundance  of  water  for 
nearly  half  a  mile  westward,  and  the  chances  of  encountering  vessels 
there  was  much  less.  When  the  schooner  was  sighted  the  respondents 
kept  their  course  without  dimunition  of  speed,  until  the  vessels  were 
quite  near  together,  and  then  did  nothing  but  sound  a  warning,  which 
one  of  their  witnesses  says  signifies,  "Get  out  of  the  way,"  but  which  the 
schooner  supposed,  from  what  she  saw,  signified  "Go  westward."  They 
say  the  signal  was  not  sounded  until  the  schooner  had  turned,  and  was 
crossing  her  bows.  I  believe  they  are  mistaken;  and  that  it  was  just  be- 
fore, as  the  schooner's  witnesses  say.  If  she  was  then  crossing  their  bows, 
they  should  and  doubtless  would  have  reversed  their  engine,  instead  of 
signaling,  or  have  done  both.  Of  course  much  testimony  may  be  found 
in  the  case  to  support  a  different  conclusion.  It  is,  however,  opposed  by 
an  equal  amount  entitled  to  at  least  equal  credibility,  and  is  also  opposed 
by  the  inferences,  generally,  arising  from  surrounding  circumstances. 

I  have  not  overlooked  the  fact  that  the  witness  Beers,  who  was  on  the 
tug  Hughes,  (half  a  mile,  and  probably  more,  behind  the  respondents,) 
— ^supposed  to  be  an  impartial  witness, — undertakes  to  define  the  loca- 
tion and  course  of  the  schooner,  as  well  as  of  the  respondents;  and  that 
in  doing  so  he  contradicts  the  schooner's  witnesses.  I  am  unable,  how- 
ever, to  place  entire  confidence  in  his  statements.  His  situation,  the 
distance  away,  the  intervening  objects,  and  the  hour,  were  not  favora- 
ble to  correct  observation.  Furthermore,  it  is  quite  clear  that  he  did  not 
see  the  schooner,  (and,  judging  by  the  distance  at  which  the  parties  in- 
volved were  able  to  see  each  other,  he  could  not  see  her,)  until  the  collis- 
ion was  imminent;  or  is  it  probable  that  he  would  have  felt  any  inter- 
est in  noting  her  situation  or  course  at  such  a  distance,  nor  until  im- 
pending danger  roused  his  curiosity,  if  he  had  seen  her. 

The  responsibility  of  the  bark  arises  out  of  her  connection  with  the  tug, 
together  with  the  fact  that  her  pilot  was  in  charge  of  both  vessels.  I  $it- 
tach  no  importance  to  the  faults  of  steering  imputed  to  heii  nor  her  fail- 
ure to  cut  the  hawser. 


Ejernan  d  (d.  9.  The  Leonard  Richards. 
(District  Court.  D.  New  Jers^.    April  18, 1880.) 

CtoliLISIOW— CONTINTTING  AFTER  SlGN^L  UNANSWERED. 

A.  tug  and  ship  were  approaching  nearly  head  on  when  first  discovered. 
The  tug  whistled,  but  the  signal  was  not  answered.  Soon  there  was  a  con- 
fusion of  signals,  and  the  tug  continued  her  course  with  no  diminution  of 
speed  until  the  collision.  MM,  that  the  tug  was  responsible  for  want  of  a 
vigilant  lookout,  and  for  continuing  her  course  after  her  signal  wag  unan- 
swered. 

In  Admiralty.     libel  for  damages. 
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See  same  case,  36  Fed.  Rep.  914. 
Owen  &  Orayj  for  libelant  James  E.  Stafford. 

^ney  Chubbj  for  libelant  The  F.  O.  Matthiessen  and  Wiechexs  Sngar 
Refining  Co. 

Edward  D.  McCarthy j  for  claimants. 

Butler,  J.  In  this  case,  as  in  most  others  of  its  kind,  there  is  such 
conflict  of  testimony  as  renders  a  satisfactory  conclusion  almost  impossi- 
ble. The  witnesses  seem  to  testify  as  their  interests,  or  those  of  their 
vessel,  require.  The  indications  found  in  surrounding  circumstances  af- 
ford a  better,  if  not  the  only,  guide.  The  bark  is  admittedly  free  of 
blame.  The  respondent  undertook  to  convey  her  safely,  but  did  not. 
She  must  therefore  be  held  to  proof  of  justification  for  the  failure.  She 
alleges  that  the  steam-ship  Leonard  Richards  is  alone  responsible  for  the 
collision.  The  allegation  is  not  sustained.  The  vessels  (the  tug  and 
ship)  were,  I  believe,  approaching  nearly  bead  on  when  first  seen.  I 
do  not  rely  on  the  testimony  of  Pilot  Wood  and  others,  who  say  the  ship 
was  heading  eastward, — broadside  to  the  tug.  Wood  is  deeply  inter- 
ested, being  responsible  for  the  tug's  conduct;  and  the  others  are  subject 
to  the  prejudice  usual  in  such  cases.  If  the  steam-ship's  course  had  been 
such  as  they  assert,  there  was  no  occasion  whatever  for  the  tug's  signal 
at  this  time.  Why  order  the  ship  eastward  when  she  was  fully  on  that 
course?  Why  signal  at  all  when  the  respective  courses  were  safe?  Mov- 
ing as  these  witnesses  testify  they  were,  collision  was  impossible.  The 
signal  show&  that  the  courses  were  not  as  stated.  They  manifestly  in- 
volved danger;  and  therefore  the  whistle  was  sounded.  It  is  incredible 
that  the  ship  zigzagged  as  these  witnesses  assert*  If  running  eastward 
when  sighted,  why  should  she  turn  westward,  and  incur  risk?  And,  thus 
turning,  why  should  she  again  change  and  render  collision  inevitable? 
I  do  not  believe  she  did.  In  my  judgment  the  tug's  lookout  was  not 
vigilant,  and  the  vessels  were  in  dangerous  proximity  when  the  ship 
was  sighted  and  signaled.  The  signal  was  not  answered,  and  the  tug 
was  in  doubt  of  the  ship's  course.  Soon  there  was  confusion  of  sig- 
nals, and  collision  imminent.  The  tug  should  have  stopped  immediately 
after  her  first  signal.  Instead  she  continued  her  course  with  little  vari- 
ation, and  no  diminution  of  speed,  until  the  catastrophe  was  unavoida- 
ble. Whether  the  ship  was  in  fault  I  need  not  consider.  The  tug  cer- 
tainly was.  While  I  believe  a  vigilant  lookout  would  have  discovered 
the  ship  earlier,  she  was  discovered  in  time  to  have  been  avoided  if 
proper  measures  had  been  adopted.  Respondent  virtually  did  nothing 
but  sound  a  signal,  which  was  not  answered,  and  keep  on  her  way  until 
collision  was  inevitable.  She  must  therefore  be  held  responsible  for  the 
consequences. 


Digitized  by 


Google 


GOLDWOBTHY  V.  CHIGAQOy  M.  A  ST.  P;  BY.  00.  769 

GOLDWOBTHY  V.  CHICAGO,  M.  &  St.  P.  Ry.  Co. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.    Ma7.28. 1889.) 

Bbuotal  op  Caubes— Local  PRBJUDiCB—PLEADirrG, 

A  petition  for  the  removal  of  a  cause  under  the  local  prejudice  clause, 
which  alleges  that  petitioner  cannot  obtain  justice  in  the  trial  court.  n.or  any 
other  in  the  state  to  which  the  case  could  be  removed,  is  insufficient  in  not 
alleging  prejudice  against  the  party  seeking  removal,  or  influence  exerted  by 
the  adverse  party,  and  the  affidavit  accompanying  it  should  state  the  facts 
supporting  such  averments. 

At  Law. 

Shibas,  J.  The  defendant  seeks  an  order  for  the  removal  of  this 
cause  from  the  district  court  of  Clay  county  into  this  court,  under  what 
is  known  in  common  parlance  as  the  '%cal  prejudice  clause"  of  the 
statute.  The  petition  sets  forth  the  citizenship  of  the  respective  parties, 
the  nature  of  the  suit,  and  then  avers  that  ''your  petitioner  cannot  obtain 
justice  in  the  said  district  court  of  Clay  county,  nor  in  any  state  court 
in  the  state  of  Iowa  to  which  said  cause  could  be  removed."  The  afl5- 
davits  filed  with  the  petition  simply  state  thaf  from  prejudice  and  local 
influence  said  defendant  will  not  be  able  to  obtain  justice,"  etc.  The 
showing  thus  made  is  insufficient.  In  the  petition  itself  it  is  not  averred 
tiiat  there  exists  either  prejudice  or  local  infiuenoe;  the  averment  be- 
ing only  that  the  defendant  cannot  obtain  justice  in  the  state  court. 
While  it  may  be  said  that  by  reacRng  the  petition  and  affidavits  together 
it  may  be  feirly  inferred  that  it  is  intended  to  allege  that  prejudice  or 
local  influence  exists,  and  by  reason  thereof  the  party  cannot  obtain 
justice  in  the  state  courts,  still  I  think  that  the  averment  should  be  clear 
and  positive,  and  not  a  matter  of  inference.  The  petition  is  filed  as  the 
basis  for  the  action  of  the  court.  If  the  court  should  now  grant  an  order 
for  the  removal  of  the  cause  for  the  reasons  assigned  in  the  petition,  it 
would  not  appear  upon  what  ground  the  court  proceeded.  The  statute 
contains  two  grounds  of  removal,  L  e.,  prejudice,  local  influence.  If  by 
reason  of  the  existence  of  either  ground,  or  both,  justice  cannot  be  had 
in  the  state  courts,  then  the  right  of  removal  exists.  The  petition, 
however,  should  directly  aver  the  existence  of  prejudice  against  the  party 
seeking  the  removal,  or  of  local  influence  exerted  by  the  adversary  party, 
and,  as  a  consequence  thereof,  an  inability  to  obtain  justice  in  the  state 
court.  Furthermore,  the  affidavits  submitted  with  the  petition  should 
state  facts  supporting  the  averments  of  the  petition,  and  not  merely  the 
conclusion  stated  in  the  language  of  the  statute,  as  is  the  case  in  the 
present  application.  For  the  reasons  stated  the  petition  presented  in 
this  cause  must  be  held  insufficient,  and  the  order  of  removal  cannot  be 
granted. 

v.SSp.no.lO— 49 
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Mat  v.  St.  Johh  d  aL 
(Oreuit  Oowrt,  K.  D.  Iau>a,  E.  B.    Hay  23. 1880.) 

RnCOVAL  OF  CAU8B0— 49BFAHABL8  COVTROTKRST— NomNAL  PABTIE8. 

Complainant,  a  citizen  of  Iowa,  tiled  a  bill  charginethat  a  ludgment  liad 
been  fraudulently  obtained  against  the  city  of  CedarKapidB,  Iowa,  in  favor 
of  defendant  8.,  a  non-resident,  by  means  of  a  combination  between  him  and 
others  not  made  parties  to  the  bill.  The  relief  sought  was  to  have  the  Judg- 
ment declared  void.  The  mayor,  treasurer,  and  recorder  of  the  city  were 
made  defendants,  that  they  might  be  restrained  from  pacing  the  Judgment 
•pendents  lite,  but  it  was  not  charged  that  they  participated  m  the  fraud,  or  that 
they  had  any  interest  adverse  to  complainant.  Beld  that,  though  there  was 
no  separable  controversy  between  complainant  and  8.,  the  other  defendants 
were  only  nominal  parties,  their  interest  being  in  fact  adverse  to  8.,  and  their 
Joinder  as  defendants  could  not  affect  the  right  of  8b  to  have  the  cause  re- 
moved. 

In  Equity.     Bill  to  cancel  judgment. 
Henry  Rickd^  for  complainant. 
Chas,  A.  Clarke  for  defendants. 

Shirab,  J.  This  suit  was  originally  commenced  in  the  district  court 
of  linn  County,  Iowa,  and  was  thence  removed  to  this  court  upon  the 
petition  of  the  defendant  St.  John.  The  original  bill  charged  that  a 
judgment  against  the  city  of  Cedar  Rapids  had  been  fraudulently  ob- 
tained upon  certain  illegal  warrants  issued  by  said  city,  and  that  a  tax 
for  the  payment  thereof  had  been  levied  and  was  being  collected,  and 
the  complainant,  as  a  resident  property  owner  and  tax-payer,  prayed  an 
injunction  restraining  the  collection  of  such  tax,  and  also  for  a  decree 
setting  aside  the  judgment  against  the  dty.  To  this  bill  St.  John,  the 
owner  of  the  judgment,  the  mayor,  recorder,  and  treasurer  of  the  dty, 
were  made  defendants,  and  upon  motion  in  the  state  court  a  preliminary 
injunction  was  granted.  Upon  the  removal  of  the  cause  into  this  court, 
a  motion  to  dissolve  the  injunction  and  demurrers  to  the  bill  were  filed, 
and  thereupon  the  complainant  filed  an  amended  and  substituted  bill  of 
complaint,  to  which  H.  W.  St.  John  is  alone  made  a  defendant,  and 
which  prays  that  the  judgment  against  the  city  of  Cedar  Rapids  be  can- 
celed and  set  aside,  and  that  a  judgment  in  favor  of  the  complainant  for 
the  use  of  said  city  of  Cedar  Rapids  be  entered  against  the  defendant  St 
John  for  the  amount  of  money  which  he  has  heretofore  collected  on  said 
judgment.  The  motion  to  dissolve  the  preliminary  injunction  and  the 
demurrer  to  the  amended  bill  coming  up  for  hearing,  the  court  suggested 
the  query  whether  the  cause  was  one  properly  removable  from  the  state 
court,  and  counsel  for  defendant  has  submitted  a  brief  on  that  question. 
The  complainant.  May,  was  when  the  suit  was  brought,  and  now  is,  a 
dtizen  of  Iowa,  and  the  defendant  St.  John  was  and  is  a  dtizen  of  Con- 
necticut, and  the  amount  of  the  judgment  sought  to  be  set  aside  is  over 
$2,000.  To  the  original  bill  filed  in  the  state  court  there  were  made  de- 
fendants the  mayor,  recorder,  and  treasurer  of  the  city  of  Cedar  RapidSi 
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all  of  whom  were  and  are  citizens  of  Iowa.  The  state  court  granted  the 
petition  for  removal  upon  the  ground  that  there  was  a  separable  contro- 
versy existing  between  the  complainant  arid  the  defendant  St,  John. 
Upon  examination  of  the  original  bill  it  appears  that  the  complainant 
therein  charges  that  the  judgment  sought  to  be  set  aside  was  procured 
by  a  fraudulent  combination  between  one  Wilcox,  the  defendant  St.  John, 
and  certain  officers  of  the  city  of  Cedar  Rapids  and  members  of  the  city 
council,  whose  names  are  not  therein  particularly  set  out.  It  is  not 
charged  that  Eaton,  Stoddard,  and  Blain,  the  mayor,  treasurer,  and  re- 
corder, who  are  named  as  co-defendants,  participated  in  the  fraudulent 
procurement  of  the  judgment,  and  it  is  apparent  that  they  were  made 
parties  in  order  to  get  jurisdiction  in  the  district  court,  and  to  restrain 
them  from  paying  the  judgment  until  its  validity  could  be  examined 
into.  It  is  not  averred  nor  shown  that  thej^  have  any  interest  in  the  mat- 
ter in  controversy  adverse  to  the  complainant,  or  any  other  interest  than 
such  as  may  arise  from  the  fact  that  they  are  officers  of  the  city  against 
whom  'the  judgment  is  pending.  It  is  difficult  to  see  how  it  can  be 
said  that  there  are  two  controversies  in  the  proceeding.  Practically 
there  is  one  controversy,  and  that  is  as  to  the  validity  of  the  claim  held 
by  St.  John  against  the  city  of  Cedar  Rapids,  and  evideneed  by  the 
judgment  in  the  bill  described.  This  is  the  pivotal  question.  If  it  be 
decided  in  favor  of  the  validity  of  the  claim  the  bill  falls  as  to  all  the 
defendants.  If  the  decision  is  adverse  to  its  validity,  then  the  decree 
would  in  effect  restrain  all  the  defendants  from  enforcing  it.  If  the  is- 
sue between  complainant  and  St.  John,  touching  the  validity  of  the 
claim,  is  decided,  what  other  issue  or  controversy  is  there  left  to  dispose 
of?  That,  being  decided,  ends  the  cause.  But  the  very  facts  that  show 
that  there  is  but  a  single  controversy  in  the  cause  equally  show  that  in 
substance  it  is  a  controversy  wholly  between  the  complainant  and  the 
defendant  St.  John,  in  which  the  other  parties  named  as  co-defendants  in 
the  original  bill  have  no  interest.  .They  are  purely  nominal  parties,  and 
as  such  their  presence  as  defendants  on  the  record  does  not  affect  the 
right  of  removal  on  behalf  of  St.  John.  Coed  Go.  v.  Blaichfordj  11  Wall. 
.177;  Knapp  v.  EaUroad  Co.,  20  Wall.  123;  Hotd  Co.  v.  Wade,  97  U.  S. 
13;  WaldenY.  Skinner^  101  U.  S.  677;  Arapahoe  Co.  v.  Raihioay  Co.,  4 
Dill.  277;  Bacm  v.  Rives,  106  U.  S.  99,  1  Sup.  Ct,  Rep.  3.  That  this 
is  the  case  is  manifest  from  the  action  of  complainant  in  filing  the 
amended  and  substituted  bill  in  this  court,  to  which  bill  the  only  par- 
ties are  the  complainant  and  the  defendant  St.  John.  But,  should  it  be 
said  that  the  other  defendants  named  in  the  original  bill  have  some  in- 
terest in  the  controversy,  such  interest  is  adverse  to  that  of  the  judgment 
plaintiff  St.  John,  and,  under  the  ruling  of  the  supreme  court  in  The  Re- 
moval Cases,  100  U.  S.  457,  and  Harter  v.  Kemochan,  103  U.  S.  669,  we 
may  disregard  the  particular  position  assigned  to  the  parties  in  the  draft- 
ing of  the  bill,  and  view  them  in  the  actual  position  they  occupy  towards 
the  subject  in  controversy,  in  which  case  we  find  a  single  controversy, 
upon  one  side  of  which  is  St.  John,  the  owner  of  the  judgment,  a  citi- 
zen of  Connecticut,  and  on  the  other  the  city  of  Cedar  Rapids,  and  res- 
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idents  thereof,  all  citizens  of  Iowa.  As  these  facts  appear  on  the  rec- 
ord, the  right  of  removal  existed  when  the  petition  therefor  was  filed, 
and  the  state  coort  rightfully  granted  the  order  of  removaL 


Bebthold  d  (d.  9.  HosEiKS  d  dL 
{OinmU  Court,  B.  D.  MtssisHppi,  B.  D.    May  27, 1880.) 

.1.  OouRTB— Federal— JuBisDicnoNix  AHOuirr. 

Its  cash  price  at  a  forced  sale  is  not  the  proper  criterion  for  ascertaining 
the  valae  of  property  in  controversy,  on  the  question  of  the  jurisdiction  of 
the  federal  courts,  but  the  true  rule  Is,  what  could  it  be  sold  for  in  the  ordi- 
nary course  of  business? 
&  Taxation— Rbdbhption  froh  Tax-Sale. 

Where,  under  a  city  charter,  18  months  from  the  time  the  deed  Is  filed  with 
the  mayor  are  allowed  in  which  to  redeem  from  a  tax-sale,  the  period  of  re- 
demption is  to  be  computed  from  the  time  a  deed,  properly  acknowledged,  is 
filed. 
8.  Same- Power  to  Levy  Taxes— Curattvib  Act. 

Where  a  city  is  authorized  to  levy  ''in  each  and  every  year"  a  tax  not  ex- 
ceeding 60  cents  on  the  $100,  a  tax  levied  in  1886  for  the  year  1885  is  invalid, 
and  a  sale  therefor  cannot  be  aided  by  an  act  curing  irregularities  In  proceed- 
ings for  the  enforcement  of  taxes. 

In  Equity.     On  final  hearing. 

Bill  by  Berthold  &,  Jennings  against  Isaac  W.  Hoskins  and  others,  to 
Bet  aside  conveyances. 

Nugent  &  Mc  WHIis^  for  complainants. 
Bvram  Casridy,  for  defendants. 

Hill,  J.  This  cause  is  submitted  upon  bill,  answers,  and  proof,  &om 
which  the  following  facts  appear:  On  the  5th  day  of  February,  1887, 
said  I.  W.  Hoskins  and  wife  executed  a  mortgage  upon  the  real  estate 
described  in  the  bill,  which  then  belonged  to  said  I.  W.  Hoskins,  lo  se- 
cure the  payment  of  three  notes  executed  by  him  to  complainants. 
After  the  maturity  of  the  notes,  complainants,  in  the  chancery  court  of 
Lincoln  county,  filed  their  bill  against  said  Hoskins  and  wife  to  foreclose 
the  mortgage,  for  the  payment  of  the  amount  due  on  the  mortgage  notes, 
which  resulted  in  their  obtaining  a  decree  from  said  chancery  court  of 
Lincoln  county  for  foreclosure  and  a  sale  of  said  real  estate.  The  prop- 
erty was  purchased  by  complainants,  and,  by  confirmation  of  the  sale  and 
deed  of  the  commissioner  on  the  31st  day  of  December,  1887,  the  title 
to  the  estate  so  sold  and  purchased  was  vested  in  complainants.  At 
some  time  after  the  date  of  the  mortgage,  and  before  the  sale  of  the  real 
estate, — the  precise  date  does  not  appear,— this  real  estate  was  assessed 
for  state  and  county  taxes  at  the  sum  of  $2,000,  in  the  name  of  Mrs. 
Ella  B.  Hoskins,  wife  of  I.  W.  Hoskins.  On  the  4th  day  of  January, 
1886,  the  board  of  mayor  and  aldermen  of  the  city  of  Brookhaven,  in 
which  the  property  is  situate,  levied  a  tax  upon  the  same  of  Si  mills  on 


Digitized  by^ 


Google 


6ERTHOLD  V.  H08EINS.  773 

the  $100  worth  for  city  purposes,  and  3  mills  for  school  purposes.  This 
tax  was  levied  for  the  year  1885.  On  the  3d  day  of  May,  1886,  the  tax 
not  being  paid,  the  property  was  offered  for  sale  for  the  taxes  due,  and, 
no  one  bidding,  the  same  was  struck  off  to  the  board  of  mayor  and  alder- 
men of  the  city  of  Brookhaven,  and  a  deed  was  executed  by  the  tax  col- 
lector to  the  board  of  mayor  and  aldermen,  conveying  the  property  to 
them;,  which  deed,  it  is  claimed,  was  left  with  the  mayor,  but  was  not  ac- 
knowledged or  marked  "Filed  "  until  the  10th  day  of  June  thereafter.  The 
charter  of  the  city  required  that  in  making  sales  for  taxes  the  same  no- 
tice should  be  given  as  was  required  of  the  collectors  of  state  and  county 
taxes,  which  was  three  weeks'  notice  published  in  some  newspaper  pub- 
lished in  the  county.  The  proof  shows  that  the  notice  of  sale  was  pub- 
lished in  a  newspaper  published  in  the  city  of  Brookhaven — Firsts  on 
the  15th  April;  second,  on  the  22d  April;  and,  lasUyj  on  the  29th  of 
April,  1886, — the  first  being  only  18  days  before  the  day  of  sale.  On 
the  11th  day  of  November,  1887,  complainants,  by  their  agent  and  at- 
torney, offered  to  redeem  the  property  so  sold  and  purchased  for  the 
taxes  due  by  paying  the  same,  with  interest  and  damages  thereon, 
which  waa  refused  by  the  mayor,  but  who  on  the  26th  day  of  December, 
1887,  sold  and  conveyed  the  same  property  to  Mrs.  Elizabeth  Hoskins, 
the  mother  of  I.  W.  Hoskins,  for  the  sum  of  $41.85.  This  bill  is  filed 
for  the  purpose  of  having  the  deed  by  the  tax  collector  to  the  board  of 
mayor  and  aldermen  of  Brookhaven,  and  by  the  board  of  mayor  and  al- 
dermen to  Mrs.  Elizabeth  or  Mrs.  Lizzie  A.  Hoskins,  declared  void, 
and  set  aside  as  a  cloud  upon  complainants'  title  to  the  town  lots  and 
real  estate  described  in  the  bill,  and  upon  the  following  grounds:  (1) 
That,  under  the  charter  of  the  city  of  Brookhaven,  complainants  were 
entitled  to  redeem  said  real  estate  at  any  time  within  18  months  alter  the 
Sale  of  said  property,  and  the  deposit  of  the  deed  with  the  mayor  of  said 
city,  and  that  the  offer  was  made  to  redeem  within  18  months  after  the 
deed  waa  properly  acknowledged  and  filed  with  said  mayor;  (2)  that 
the  18  montha  allowed  for  redemption  had  not  expired  when  the  sale 
was  made  by  the  mayor  to  Mrs.  Elizabeth  Hoskins;  (3)  that  by  the  char- 
ter of  said  city  the  power  of  taxation  by  the  mayor  and  aldermen,  was 
limited  to  50  cents  on  the  $100  of  the  value  of  said  property,  and  that 
the  tax  levied  was  in  excess  of  that  sum;  (4)  that  the  mayor  and  alder- 
men had  no  power  on  the  4th  day  of  January,  1886,  to  levy  a  tax  for 
1885;  (5)  that  the  notice  given  of  said  sale  was  insufficient;  (6)  that  the 
lands  were  assessed  in  the  name  of  Ella  B.  Hoskins,  when  they  belonged 
to  her  husband,  I.  W.  Hoskins;  (7)  that  the  assessment  of  the  lands  had 
not  been  approved  by  the  board  of  mayor  and  aldermen;  (8)  that  the 
city  tax  collector  returned  no  list  of  the  lands  sold  to  the  city  on  the  3d 
day  of  May,  1886,  and  acknowledged  and  executed  no  deeds'  to  said 
lands  until  the  10th  day  of  June,  1886;  (9)  that  after  the  tax  collector's 
sale,  and  before  the  expiration  of  the  time  allowed  to  redeem  said  land, 
the  board  of  mayor  and  aldermen  aUowed  said  I.  W.  Hoskins  certain 
claims  againfet  said  city  greatly  in  excess  of  said  taxes,  by  means  whereof 
the  said  property  was  redeemed;  (10)  that  the  whole  proceedings,  by  rea- 
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son  of  the  delinquency  in  the  payment  of  the  taxes,  the  sale  to  the  board, 
and  the  sale  to  Mrs.  Elizabeth  A.  Hoskins,  was  a  scheme  devised  by  said 
I.  W.  Hoskins,  and  known  and  participated  in  by  the  other  parties  to 
the  transaction,  to  hinder  and  delay  the  complainants  in  the  collection 
of  their  debts. 

But,  before  these  questions  are  considered,  it  is  necessary  to  consider 
the  question  of  jurisdiction  raised,  not  by  the  plea,  but,  as  it  is  insisted, 
by  statements  made  in  the  answer  and  by  the  proof,  and  that  is  as  to 
the  value  of  the  property.  It  is  alleged  in  the  bill  to  be  worth  from 
$2,100  to  $2,500.  The  answer  and  the  testimony  of  the  tax  collector 
and  mayor  of  the  city  place  it  at  not  more  than  $1,500.  It  is  also  tes- 
tified that  the  property  is  assessed  at  $1,000  for  state  and  county  taxes. 
On  the  other  hand,  it  was  given  in,  it  must  be  presumed,  by  I.  W.  Hos- 
kins, after  he  executed  the  mortgage  in  which  his  wife  joined,  at  $2,000, 
though  for  some  reason  it  was  assessed  in  his  wife's  name,  which  reason 
is  not  explained,  and  it  is  upon  this  assessment  the  taxes  were  levied. 
Mr.  Thompson,  the  attorney  for  complainants,  testifies  that  the  improve- 
ments could  not  be  put  on  the  land  for  less  than  from  $2,500  to  $3,000, 
and  that  the  lots  are  conveniently  situated,  and  these  facts  are  not  dis- 
proved. I  take  it  that  the  estimate  put  upon  the  property  by  the  col- 
lector and  mayor  is  what  it  would  bring  in  cash  at  a  forced  sale.  This 
is  not  the  proper  criterion  for  finding  the  value  of  property  on  the  ques- 
tion of  the  jurisdiction  of  the  court,  but  the  true  rule  is,  what  it  would 
bring  in  the  ordinary  course  of  business.  Tested  by  this  rule,  the 
estimate  put  upon  it  by  I.  W.  Hoskins,  when  given  in  for  taxes,  and 
the  estimate  of  Mr.  Thompson,  I  believe  more  reliable,  as  men  seldom 
give  in  their  property  for  the  purpose  of  taxation  for  more  than  it  is 
worth,  but  more  frequently  for  not  exceeding  half  its  value,  and  some- 
times much  less.  This  is  so  general  that  the  court  might  almost  take 
judicial  notice  of  it.     Therefore  this  contention  cannot  prevail. 

The  objections  taken  to  the  conveyances  sought  to  be  set  aside  will  be 
considered  in  the  order  stated:  First,  that  the  offer  to  redeem  was  in 
time.  I  am  satisfied  that  the  collector's  deed  required  to  be  filed  with 
the  mayor,  is  a  deed  executed  and  acknowledged  by  the  collector,  so  that 
nothing  more  is  required  to  be  done  by  the  collector  to  vest  the  title  in 
the  city,  and  to  have  the  same  placed  on  the  proper  record;  and  that  the 
deed  so  executed  and  acknowledged  should  be  constantly  on  file  in  the 
mayor's  office  for  the  full  term  of  18  months,  to  cut  off  the  right  of  re- 
demption, and  to  give  the  deed  the  prima  fade  evidence  of  title,  and  to 
cure  irregularities  in  the  assessment,  sale,  etc.,  and,  if  correct  in  this, 
the  first  and  second  objections  to  the  deed  sought  to  be  set  aside,  are 
well  taken.  I  am  not  satisfied  that  the  third  ground  is  maintainable,  and 
do  not  believe  these  conveyances  should  be  set  aside  on  that  ground. 
The  fourth  objection  is  that  the  taxes  were  not  levied  within  the  year  for 
which  the  levy  was  made.  The  act  under  which  the  levy  was  made  pro- 
vides that  the  board  shall  have  power  in  each  and  every  year  to  levy  a 
tax  not  exceeding  50  cents  on  each  and  every  $100  of  vgJue.  This  pro- 
vision does  not  fix  any  particular  time  in  the  yeary  but  does  provide  that 
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it  shall  be  done  within  the  year.  I  am  therefore  of  the  opinion  that  the 
board  had  no  power  to  levy  the  tax  for  which  the  property  in  contro- 
versy was  sold,  after  the  expiration  of  the  year  1885;  that  the  sale  for 
this  reason,  if  for  no  other,  was  void.  The  fifth  reason  is  that  the  notice 
of  the  time  of  sale  was  insufBcient.  I  am  satisfied  that  the  notice  re- 
quired by  law  to  have  authorized  the  sale  was  for  three  weeks  from  the 
first  publication,  and  not  for  three  weekly  insertions,  as  counsel  insist; 
but  this  is  an  irregularity  that  would  have  been  cured,  had  the  time  for 
redemption  elapsed  before  a  tender  to  redeem  was  made.  The  other  ob- 
jections to  these  conveyances,  if  there  were  no  other,  are  not  sufficient, 
under  the  proof,  to  set  aside  these  conveyances  as  prayed  for,  as  they 
would  have  been  cured  by  the  act  of  1878.  The  proof  shows  that  com- 
plainants had  a  valid  title  to  the  estate  in  controversy,  unless  that  title 
was  lost  by  the  tax-sale  made  on  the  8d  day  of  May,  1886.  To  render 
that  sale  valid,  the  tax  for  the  payment  of  which  the  property  was  sold 
must  have  been  legally  levied,  and  the  taxes  must,  at  the  time  the  sale 
was  made,  have  remained  unpaid.  These  irregularities  in  the  levy  of  the 
tax  would  have  been  cured  by  the  operation  of  the  act  of  1878,  had  the 
limitation  of  the  time  for  r^emption  expired,  but  this  act  cannot  cure 
the  want  of  a  levy  required  by  law  to  be  made,  and,  if  I  am  correct  in 
holding  that  the  board  of  mayor  and  aldermen  had  no  power  or  author- 
ity to  make  the  levy  after  the  expiration  of  1886,  then  no  levy  was  made 
authorizing  the  sale,  and  no  valid  sale  has  been  made,  and  both  the  legal 
and  equitable  title  to  the  real  estate  described  in  the  bill  remain  in  com- 
plainant, and  the  title  claimed  by  Mrs.  Elizabeth  A.  Hoskins,  through 
the  conveyances  from  the  tax  collector  to  the  city,  or  its  board  of  mayor 
and  aldermen,  and  the  deed  from  the  mayor  to  her,  are  null  and  void, 
and  a  cloud  upon  the  title  of  complainants,  and  which  they  have  a  right 
to  have  declared  void  and  set  aside  as  clouds  upon  the  title  by  the  decree 
of  this  court,  as  provided  by  the  statute  of  the  state.  A  decree  to  that 
effect  will  be  entered,  but  the  defendant  or  Mrs.  Hoskins  will  be  entitled 
to  have  refunded  to  her  by  complainants  such  sums  as  she  may  have 
paid  for  taxes  on  the  property,  unless  she  has  been  in  possession  of  the 
property,  or  has  received  the  rents  and  profits  thereof. 


Missouri  Pac.  Ry.  Co.  v.  Texas  <fe  P.  Ry.  Co.,  (Morris,  Tntervenor.) 

(Circuit  Court,  E.  D.  Louisiana.    May  25, 1889.) 

1.  Right  to  Costs. 

An  intervener  who  flies  his  claim  in  a  suit  involving  the  operation  of  a  rail- 
road by  a  receiver,  and  receives  payment  for  injuries  sustained  by  such  op- 
eration, is  not  entitled  to  a  docket  fee  or  fees  for  depositions  taken  in  sup- 
port of  his  claim. 
8.  Same—Depositions. 

Rev.  St.  U.  S.  §  824.  allowing  a  tee  for  eacn  deposition  xaKon  In  a  cause, 
does  not  apply  to  oral  testimony  taken  by  a  special  master  on  a  reference  of 
an  action  to  him. 
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In  Equity.     On  application  to  tax  oosts. 
Homor  &  Lee^  for  intervenor, 
Howe  &  Prentiss  J  for  receiver. 

Pardee,  J.  The  intervenor,  Morris,  presented  a  petition  to  this  court, 
ailing  that  in  the  operation  of  the  trust  property  in  this  cause  by  the 
receiver  he  had  been  damaged  by  the  killing  of  two  mules,  of  the  value 

of  ^ ^  and  he  prayed  an  order  that  the  receiver  should  pay  his 

damages  out  of  the  trust  funds  arising  from  operation  of  property.  The 
petition  was  referred  to  the  special  master,  to  take  evidence  and  report. 
The  special  master  heard  the  oral  testimony  of  15  witnesses,  which  was 
taken  down  in  writing,  and,  considering  the  same,  reported  to  the  court 
in  favor  of  the  payment  of  the  intervener's  claim.  No  opposition  being 
made  thereto,  Uie  report  was  confirmed,  and  an  order  entered  directing 
the  receiver  to  pay  the  amount  awarded  by  the  master,  and  the  costs  in- 
curred in  the  case.  The  intervenor  now  presents  another  application  to 
the  court,  averring  that  in  the  matter  of  the  above  petition  final  judg- 
ment has  been  rendered  in  his  fayor,  and  that  he  is  entitled  in  law  to 
$20  for  his  solicitor's  docket  fee,  and  to  $37.50  fees  for  15  depositions 
taken  in  this  intervention,  under  section  824,  Rev.  St.  U.  S.;  and  that 
the  defendant  declines  paying  the  same;  and  he  prays  for  an  order  direct- 
ing the  defendant  to  pay  the  amount  as  claimed.  Petitions  by  strangers 
to  the  suit  to  be  paid  sums  of  money  on  account  of  the  operations  o." 
the  officers  of  the  court  growing  out  of  the  management  of  the  property 
in  the  custody  of  the  court  are  mere  interlocutory  applications  therein, 
(see  2  Daniel,  Ch.  Pr.  *1567 ;)  and  the  orders  thereon,  whether  granting  or 
refusing  the  prayer  of  the  application,  are  not  final  hearings  or  decrees 
within  the  meaning  of  section  824  of  the  Revised  Statutes ;  and  no  docket 
fee  for  final  hearing  should  be  taxed  thereon.  In  this  case  alone  there 
have  been  hundreds  of  such  applications  and  orders,  and  the  practice 
has  been  invariable  not  to  tax  such  docket  fees.  The  practice  in  the  cir- 
cuit, in  which  there  have  been  many  such  cases,  is  the  same.  "The 
word  'deposition,'  as  used  in  said  section  824,  does  not  include  oral  tes- 
timony taken  in  court  or  before  a  master."  See  Factory  v.  Cbmtnflf,  7 
Blatchf.  16;  also  equity  rules  76,  77.  The  application  in  this  case  is 
denied. 


Morris  v.  Morris  &  Cummings  Dredging  Co.  et  cd. 
fCftreuU  Cintrt,  S.  D.  New  York.    May  18, 1889.) 

CUICULATDTB  EviDENCB. 

Where,  in  a  suit  for  an  infringement  of  a  patent,  one  of  defendants,  a  part 
owner  with  plaintiff  in  the  patent,  shows  in  his  answer  that  he  had  admitted 
that  his  co-defendants  used  the  patent  under  his  license,  evidence  of  admis- 
sions by  him  to  the  same  effect  is  cumulative,  and  should  be  stricken  oat 

In  Equity.     Motion  to  strike  out  testimony. 
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The  complaint  averred  invention  by,  and  isgue  of  letters  patent  to, 
defendant  Collins,  subsequent  assignment  by  him  to  complainant  of  one- 
half  interest  therein,  and  infringement  by  defendant  the  Morris  &  Cum- 
mings  Dredging  Company  without  consent  of  either  complainant  or 
Collins.  It  further  set  forth  that  Collins  was  made  a  defendant  because 
he  refused  to  join  as  plaintiff.  The  answer  of  the  dredging  company 
attacked  the  validity  of  the  patent,  and  set  up  license  by  Collins.  Col- 
lins, who  appeared  by  the  same  attorney,  also  answered  that  the  dredging 
company  was  acting  under  his  license.  The  case  for  complainant  be- 
ing closed,  the  defendant  (against  objection)  proved  the  admission  re* 
ferred  to  in  the  opinion.  Motion  was  duly  made  to  strike  out  the  tes- 
timony, 

fi-ancis  Forbes,  for  complainant. 

A,  G.  N*  VermUyaf  for  defendants. 

Lacombe,  J.  It  appears  by  the  answer  of  defendant  William  Collins 
that  subsequent  to  the  beginning  of  this  suit,  and  on  December  22, 1888, 
at  the  city  of  New  York,  he  admitted  in  the  hearing  of  one  I.  T.  Brown 
that  the  buckets  made  and  used  by  his  co-defendant  were  made  and  used 
by  his  consent.  The  evidence  which  plaintiff  moves  to  strike  out  only 
shows  that  Collins,  some  time  in  February,  1889,  admitted  in  the  hearing 
of  one  Dudley  W.  Bain  that  the  buckets  so  made  and  used  were  made  and 
used  by  his  consent.  In  the  present  state  of  the  case  one  admission 
by  the  defendant  Collins  is  as  good  as  fifty.  The  evidence,  therefore,  is 
cumulative,  and  should  be  stricken  out.  It  may  be  urged  that  the  ev- 
idence is  not  cumulative,  on  the  ground  that  the  answer  of  Collins  can- 
not be  used  as  evidence  in  favor  of  his  co-defendant.  Whether  or  not 
it  may  be  so  used  need  not  now  be  decided.  The  same  ai^uments  which 
might  be  presented  against  the  use  of  the  answer  would  apply  with  equal 
force  to  the  evidence  submitted;  both  are  merely  the  admissions  of  a 
third  pai*ty  not  subjected  to  cross-examina;tion. 


Andrews  v.  Baoon  d  dL 
((XreuU  Court,  D.  MaMochuwttB.    April  26, 1880.) 

COBPOBATIONS— LlABILITT  OF  StOCKHOLDEBS  FOR  DEBTS— FOBU  OF  AonOlT. 

The  proper  form  of  action  to  enforce  a  statatory  liability  of  stockholder! 
for  corporate  debts  is  by  bill  in  equity. 
Sajce— Federal  Courts— State  Statutes. 

Suits  in  the  federal  courts  to  enforce  the  stockholders'  liability,  under  a 
state  statute,  are  governed  by  the  state  statute  of  limitations,  and  tiie  inter* 
pretation  put  upon  the  statutes  by  the  state  courts. 
Same— Statute  of  Limitatioks. 

Such  liability  being  entirely  statutory,  and  not  contractnal,  the  canse  of  ac* 
tion  is  not  affected  by  Revision  N.  J.  594,  requiring  all  actions  ** founded  upon 
any  lending  or  contract  without  specialty"  to  be  commenced  within  six  years. 
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In  Equity.     On  demurrer  to  bill. 

R,  M.  Morse,  Jr,,  and  A,  D.  CJiandler,  for  complainant. 

John  R.  BvUardf  for  defendants. 

Colt,  J.  This  is  a  bill  in  equity,  brought  by  the  receiver  of  the  Na- 
tional Color  Printing  Company,  a  corporation  organized  under  the  laws 
of  New  Jersey,  against  certain  stockholders  of  the  corporation,  to  enforce 
a  statutory  liability  for  the  corporate  debts.  The  defendants  have  de- 
murred to  the  bill  on  three  grounds,  namely,  want  of  equity,  an  ade- 
quate remedy  at  law,  and  the  statute  of  limitations.  Under  the  decis- 
ions of  the  supreme  court  in  Pollard  v.  BaHeyj  20  Wall,  520,  and  subse- 
quent cases,  I  think  there  can  be  no  doubt  that  the  proper  form  of  ac- 
tion in  this  case  is  a  bill  in  equity. 

To  my  mind  the  only  serious  question  raised  by  the  demurrer  is 
whether  the  cause  of  action  is  not  barred  by  the  statute  of  limitations. 
The  bill  alleges  that  on  October  10, 1882,  a  receiver  of  the  company  was 
appointed  by  the  United  States  circuit  court  for  the  district  of  New  Jer- 
sey. The  present  bill  was  filed  October  20,  1888,  or  more  than  six 
years  thereafter.  The  defendants  contend  that  the  cause  of  action  against 
them  accrued  at  the  time  of  the  appointment  of  a  receiver,  or  upon  the 
insolvency  of  the  corporation,  and  that,  by  the  statute  of  New  Jersey, 
suit  must  have  been  brought  .within  six  years.  In  reply  to  this  the 
plaintiff  relies  mainly  on  two  points:  Mrst,  that  by  the  decision  of  the 
supreme  court  in  SoovUl  v.  Thayer,  105  U.  S.  143,  the  statute  did  not  be- 
gin to  run  until  the  liability  of  the  defendants  became  fixed,  or  was  at 
least  approximately  ascertained;  and  that,  under  the  statute  of  New  Jer- 
sey, the  liability  of  the  defendants  was  not  fixed,  because  stockholders 
are  only  liable  for  unpaid  subscriptions  in  a  sum  required  to  pay  the 
debts  of  the  company,  and,  consequently,  that  no  cause  of  action  accrued 
against  them  until  it  was  made  known  to  them  that  the  paid  capital  was 
insufficient  to  satisfy  the  claims  of  creditors,  and  that  they  would  be 
held  to  make  good  the  deficiency.  The  facts  in  the  case  of  ScovUl  v. 
Thayer  differ  in  some  important  respects  from  those  set  out  in  this  bill, 
and  I  prefer,  therefore,  to  decide  this  demurrer  upon  the  second  point 
urged  by  the  plaintiff,  which  seems  to  me  to  be  conclusive. 

Suits  at  law  or  in  equity  in  the  circuit  court  by  creditors  of  a  corpo- 
ration to  enforce  the  liability  of  stockholders  under  a  state  statute  are 
governed  by  the  statute  of  limitations  of  the  state,  and  a  liability,  to  be 
enforceable,  must  be  in  compliance  with  the  conditions  applicable  to  it 
under  the  legislative  acts  and  judicial  decisions  of  the  state  which  creates 
the  corporation  and  imposes  the  liability.  Bank  v.  PrancUyn,  120  U.  S. 
747,  7  Sup.  Ct.  Rep.  757.  This  case,  therefore,  is  governed  by  the  stat- 
ute of  limitations  of  New  Jersey,  and  the  interpretation  put  upon  tbdi 
statute  by  the  highest  court  of  the  state.  In  CawcTihoven  v.  Freehdden^ 
44  N.  J.  Law,  232,  Chief  Justice  Beasley,  following  the  cases  of  ifeifl- 
way  V.  Goode,  13  C.  B.  826,  and  BuUard  v.  Bell,  1  Mason,  243,  held  that 
the  statutory  limitation  of  six  years  for  the  bringing  of  a  suit  under  the 
New  Jersey  statute  was  not  applicable  when  the  entire  caus^  of  action 
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arises  out  of  a  statute,  the  reason  being  that  the  action  is  founded  on  the 
statute,  and  not  on  contract,  and  therefore  rests  upon  a  specialty.  The 
statute  reads:  "All  actions  *  *  *  founded  upon  any  lending  or  con- 
tract without  specialty  *  *  *  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  action  shaU  have  accrued,  and  not 
after."  Revision  N.  J.  694.  The  cause  of  action  in  the  present  case  being 
statutory,  I  think  the  court  should  follow  the  rule  of  construction  laid 
down  in  Oowenhoven  v.  FreehMera.  It  follows  that  this  cause  of  action 
is  not  barred  by  the  statute  of  limitations,  and  that  the  demurrer  should 
be  overruled.     Demurrer  overruled. 


Peake  v.  City  of  New  Orleans. 

{CvrmU  Court,  E.  D.  Louisiana.    Hay  81, 1889.) 

Mttntoifal  Corporations— Fiscal  Management— Limit  of  Indbbtebnbss. 

In  1858  the  legislature  of  Loaisiana  adopted  a  system  of  drainage  for  the 

city  of  New  Orleans,  the  work  to  be  controlled  by  commissioners,  and  the  ez- 

Sense  to  be  defrayed  by  assessments  on  the  land  benefited.  Act  La.  1871,  No. 
),  abolished  the  boards  of  commissioners  and  intrusted  the  control  of  the 
work  to  the  board  of  adpiinistrators  of  the  city.  The  assessments  collected 
were  to  be  used  only  as  a  drainage  fund,  and  the  expenses  paid  by  warrants 
payable  therefrom.  A  constitutional  amendment  taking  effect  January  1, 1875, 
.  prohibited  the  city  from  increasing  its  indebtedness,  but  allowed  the  increase 
of  the  debt  of  the  drainage  fund.  Warrants  to  complainants  were  drawn  on 
the  drainage  fund  after  the  adoption  of  said  amendment.  Held,  that  the  city 
could  not  be  made  liable  for  the  amount  of  the  warrants  as  a  municipal  cor- 
poration, for  mismanagement  of  the  drainage  fund,  whereby  a  deficit  occurred, 
so  as  to  increase  its  general  indebtedness. 
Same. 

The  same  rule  applies  to  warrants  issued  for  the  purcnase  of  machinery  au- 
thorized by  act  1876,  No.  16,  which  required  payment  to  be  made  by  warrants 
on  the  drainage  fund. 
Same. 

Nor  would  the  city  be  liable  on  the  theory  mat  it  had  falsely  held  out  that 
there  was  a  fund  available  for  the  payment  of  the  warrants. 
Same. 

Failure  to  collect  the  assessments  and  complete  the  drainage  would  not  ren- 
der  the  city  liable  for  the  amount  of  the  warrants  when  it  appears  that  the 
assessments  had  been  uncollected  by  the  commissioners,  before  the  city  took 
charge  of  the  work,  for  13  years,  and  that  they  were  uncollectible  without  in- 
curring cost  equal  to  their  amount,  and  that  the  system  of  drainage  was  it- 
self so  impracticable  that  failure  to  complete  it  was  inevitable. 
Same— Bonds 

The  city  having  retired  bonds  issued  on  the  drainage  fund  as  authorized  by 
act  1872,  No.  78.  and  issued  in  lieu  thereof  its  own  bonds,  it  would  be  entitled 
to  a  credit  for  the  amount  of  which  it  had  relieved  the  drainage  fund,  though 
the  act  reauired  the  bonds  retired  to  be  replaced  by  bonds  payable  out  of  the 
same  fund. 

In  Equity.     Bill  for  account. 

J2.  De  Gray  and  T.  J,  SemmeSj  for  complainant. 
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Carldon  Hwnty  City  Atty.,  While  &  Saunders^  and  Harry  T.  fliiB,  for 
defendant. 

Before  Pardee  and  Billinqs,  JJ. 

Per  Curiam.  The  complainant  having  obtained  a  judgment  on  the 
law  side  of  the  court  against  the  city  of  New  Orleans  merely  as  trustee  of 
the  "drainage  fund"  upon  certain  warrants  drawn  by  the  city  against 
that  fund,  has  instituted  this  suit  in  equity  against  the  city  for  an  ac- 
counting as  trustee  of  the  drainage  fund.  The  cause  is  submitted  ibr  a 
final  decree  upon  the  pleadings  and  proofs.  There  are  also  exceptions 
to  the  conclusion  reached  by  the  master  upon  the  law  and  the  facts. 
These  involve  the  answers  to  the  questions  fundamental  to  a  decision  of 
the  cause  upon  its  merits,  and  therefore  the  matter  before  us  is  what 
judgment  ought  to  be  rendered  upon  the  pleadings  and  the  evidence. 
In  the  year  1858  the  legislature  of  Louisiana  adopted  a  system  of  levee- 
ing and  drainage  in  the  parishes  of  Orleans  and  Jefferson,  to  be  effected 
through  several  boards  of  district  commissioners,  and  provided  for  rais- 
ing the  necessary  funds  by  authorizing  the  levy  of  a  uniform  assessment 
or  assessments  upon  the  superficial  or  square  foot  of  lands  situate  within 
the  draining  sections  or  districts.  The  l^slatures  of  1859  and  1861 
supplemented  this  act,  but  left  the  boards  of  commissioners  unchanged. 
The  commissioners  for  the  several  draining  districts  continued  in  ofiSce 
until  April,  1871,  and  some  canals  had  been  dug  by  them;  but  the  ex- 
tent thereof  is  not  shown.  In  this  condition-  of  affairs  the  legislature 
passed  act  No.  30  of  1871,  which  abolished  the  boards  of  draining  com- 
missioners, transferred  to  and  subrogated  the  board  of  administrators  of 
the  city  of  New  Orleans  to  all  the  rights,  powers,  and  facilities  enjoyed 
by  said  commissioners,  and  directed  said  administrators  to  collect  the 
balance  due  of  the  assessments  as  shown  by  the  books  of  the  First  and 
Second  drainage  districts,  which  assessments  were  confirmed  and  made 
exigible.  The  board  of  administrators  was  also  directed  by  the  said  act 
to  make  assessments  of  two  mills  per  superficial  foot  on  the  lands  in  the 
Third  draining  district  and  such  other  lands  as  might  be  brought  within 
the  protection  levees  contemplated  by  the  said  act  No.  80  of  1871;  and 
said  board  of  administrators  were  directed  to  enforce  and  collect  said  as- 
sessments, and  all  funds  collected  were  to  be  placed  to  the  credit  of  the 
Mississippi  &  Mexican  Gulf  Ship  Canal  Company,  (the  corporation  that 
was  to  do  the  work  under  said  act  No.  30  of  1871,)  and  held  as  a  fund 
to  be  applied  solely  for  the  drainage  of  New  Orleans  and  CarroUton. 
The  width  and  the  depth  of  the  canals,  as  dug,  and  the  protection  levees, 
as  built,  under  said  act  were  to  be  measured  by  the  city  surveyor,  to  be 
certified  by  him;  and  the  administrator  of  public  accounts  in  the  city 
of  New  Orleans,  on  presentation  to  him  of  said  surveyor's  certificate,  was 
to  draw  his  warrant  on  the  administrator  of  finance  in  payment  of  said 
work  at  the  rate  of  60  cents  per  cubic  yard  for  excavations  made,  and 
60  cents  per  cubic  yard  for  levees  built.  The  warrant  thusL  drawn,  it 
was  made  the  duty  of  the  administrator  of  finance  to  pay  on  presenta- 
tion, in  case  there  should  be  any  funds  in  the  city  treasury  to  the  credit 
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of  the  said  Mississippi  &  Mexican  Gulf  Ship  Canal  Company;  but,  should 
there  not  be  sufficient  funds  to  pay,  then  said  administrator  of  finance 
was  required  to  indorse  upon  the  same  the  dat^  of  presentation,  after 
which  date  the  said  warrants  were  to  bear  interest  at  the  rate  of  8  per 
cent,  per  annum  until  paid. 

The  first  question  presented  by  the  exceptions  to  the  master's  repoi*t, 
and  by  the  case  itself  on  the  merits,  is  whether  the  city,  as  a  municipal 
corporation,  is  indebted  to  the  drainage  fund  for  an  assessment  to  the 
amount  of  some  $700,000  upon  the  public  streets  and  public  squares. 
The  legislature  levied  a  tax  upon  a  certain  area,  and  by  a  subsequent 
act  made  the  owners  personally  liable.  It  is  difficult  to  conclude  that 
the  legislature  ever  meant  to  subject  public  things  to  a  lien  for  a  tax, 
which  of  course  would  carry  with  it  the  right  to  foreclose  the  lien,  and 
to  sell  the  public  thing.  Again,  it  is  difficult  to  see  how  the  city  of  New 
Orleans,  who  is  simply  charged  with  the  administration  of  a  public 
thing,  is  an  own^r.  As  an  original  question,  we  should  be  inclined  to 
hold  that  the  assessment  levied  was  intended  by  the  legislature  to  be  put 
upon  the  property  within  the  designated  area,  exclusive  of  the  public 
streets  and  squares.  On  the  other  hand,  the  commissioners  actually  as- 
sessed the  public  streets  and  squares,  and  put  down  the  city  as  owner, 
apparently  in  accord  with  the  views  of  the  supreme  court  of  the  state, 
as  expressed  in  Draining  Oo.  CoHy  11  La.  Ann.  377,  decided  under  the 
drainage  act  of  1835;  and  the  legislature  thereafter  (act  No.  80  of  1871) 
affirmed  the  assessments  already  made.  This  point  need  not  be  def- 
initely decided  by  us;  as,  even  if  the  city  owed  the  amount  of  this  as- 
sessment to  the  fund,  it  has,  in  our  opinion,  according  to  the  proofs, 
much  more  than  paid  it. 

The  second  question  we  are  called  upon  to  decide  is:  Does  the  evidence 
establish  any  such  neglect,  or  misapplication,  or  diversion  in  the  city's 
administration  of  the  drainage  fund,  as  to  make  her  liable  as  a  munici- 
pal corporation?  It  is  important  to  observe  that  it  is  admitted  that 
early  warrants  drawn  against  the  drainage  fund,  up  to  January  1, 1875, 
had  been  fully  paid  and  retired;  that  the  constitutional  provision  pro- 
hibiting the  city's  debt  from  being  increased  in  any  manner  whatever 
went  into  operation  on  that  day;  and  that  the  complainant's  warrants 
were  drawn  after  that  day.  It  has  been  urged  that  the  contract  of  the 
Mississippi  &  Mexican  Gulf  Ship  Canal  Company  under  act  No.  30  of 
1871 ,  out  of  which  the  drainage  warrants  arose,  could  not  be  impaired 
by  the  constitutional  amendment.  This  is  conceded.  But  that  contract 
stipulated  only  for  the  issue  of  warrants  to  be  drawn  against  the  drain- 
age fund,  and  the  constitutional  amendment  allows  this.  But  this  does 
not  help  the  complainant.  The  prohibition  of  the  constitution  was 
against  the  city  increasing  her  own  debt.  The  provision  of  the  amend- 
ment was  to  increase,  as  was  desirable  and  proper,  the  debt  of  the  drain- 
age fund.  These  warrants,  being  on  their  face,  and  in  express  terms, 
payable  only  from  the  drainage  fund,  and  having  been  issued,  and  as 
all  implied,  for  work  done  subsequent  to  the  amendment,  the  original 
or  subsequent  takers  of  the  warrants  took  them  with  the  inhibition  of 
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the  constitution  stamped  upon  them,  and  they  cannot,  either  by  the  or- 
ders of  the  city  officials  or  in  any  other  way,  be  permitted  to*  increase 
the  city's  own  debt. 

It  was  also  urged  that  a  portion  of  these  warrants,  viz.,  upwards  of 
$300,000  of  them,  was  .for  the  purchase  price  of  the  machinery  and  con- 
tract, which  the  legislature  authorized  the  city  to  buy,  as  provided  in 
act  No.  16  of  1876.  The  answer  to  this  argument  is  that,  while  the 
city  was  by  the  legislature  required  to  buy,  it  was  required  to  pay  in 
warrants  against  the  drainage  fund.  This  class  of  warrants  was  placed, 
therefore,  by  the  legislature  in  precisely  the  same  category  as  the  other 
drainage  warrants  issued  for  work.  The  holders  of  them  were  as  far  from 
having  a  claim  against  the  city  as  were  the  holders  of  the  other  warrants 
against  the  fund;  and  with  reference  to  both  classes  of  warrants  no  rights 
could  spring  up  which  would  increase  the  debt  Of  the  city  of  New  Or- 
leans to  the  holders  of  either  dass  of  warrants.  This  view  would,  in  our 
opinion,  be  conclusive  upon  this  question,  even  if  it  had  been  established 
that  the  city  had  violated  any  of  its  duties  as  trustee. 

It  is  also  urged  by  the  solicitors  of  the  complainant  that  there  is  an 
equity  in  favor  of  the  complainant,  which  approaches  that  of  a  holder  of 
purely  negotiable  security,  in  that  there  was  a  holding  out  on  her  part 
that  there  was  a  fund,  when  there  was  none  available.  We  think  the- 
facts  of  the  case  show  that  the  city,  under  legislative  mandate,  issued 
the  warrants  against  a  fund  created  by  the  legislature,  and  entirely  sepa- 
rate from  her  own  funds.  This  the  warrants  disclosed  in  the  plainest 
terms.  There  was  no  guaranty  asked,  nor  given,  nor  implied.  The 
right  was  that  of  being  paid  out  of  a  particular  fund,  which  was  created 
and  disposed  of  by  the  legislature.  Hence  there  can  be  no  enlargement 
of  the  rights  of  the  holder  beyond  that  expressed  in  the  instrument. 

Nor  do  we  find  in  the  record  evidence  of  negligence  on  the  part  of  the 
city  which  should  be  treated  Us  waste,  or  create  any  charge  beyond  that 
upon  the  fund.  The  two  grounds  upon  which  this  charge  is  sought  to 
be  maintained  are  (1)  failure  on  the  part  of  the  defendant  to  collect  the 
assessments,  and  (2)  failure  on.  its  part  to  push  on  the  work  of  drainage, 
whereby  the  lands  subject  to  the  tax  would  have  been  rendered  valuable 
enough  to  have  paid  the  imposed  tax.  As  to  failure  to  collect,  when 
these  assessments  were  handed  over  to  the  city  to  collect,  they  had  been 
assessed  13  years,  and  for  that  period  had  been  in  the  hands  of  commis- 
sioners created  expressly  for  the  conduct  of  the  drainage  system,  and 
with  no  other  business.  If  such  bureaus  had  failed  to  collect  for  such  a 
period,  the  inference  is  strongly  forced  upon  us  that  the  assessments 
were  substantially  uncollectible,  especially  by  a  municipal  corporation, 
herself  crushed  by  debts.  This  is  corroborated  by  the  outcome  of  the 
mandamus  proceedings  taken  by  Van  Orden,  transferee  of  the  company, 
and  as  warrant-holder,  to  compel  the  city  to  issue  writs  oi  fieri  fadoM 
against  the  owners  in  1876.  To  the  application  for  that  writ  the  city 
answered  that  the  cost  of  the  proceeding  would  equal,  in  ber  opinion, 
the  amount  realized.  The  result  showed  her  estimate  to  be  nearly  cor- 
rect; for  the  cost  of  the  125  writs  selected  by  the  warrant-holders — and 
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therefore  presumably  the  best  for  the  purposes-was  $34,000,  and  the 
amount  collected  under  them  only  $36,000. 

Whatever  else  we  have  been  impressed  with  upon  this  ground  of  com- 
plaint has  equal  force  when  considered  with  reference  to  the  second 
ground  of  alleged  fault  on  the  part  of  the  city, — failure  to  complete  the 
system  of  projected  drainage.  In  our  opinion,  the  failure  to  collect  and 
the  failure  to  complete  were  due  to  the  system,  of  drainage  as  created  and 
modified  by  the  legislature,  and  would  have  occurred  no  matter  who  had 
been  charged  with  its  execution.  A  brief  statement  of  the  leading  feat- 
ures of  the  original  scheme  of  the  legislature,  and  its  subsequent  modifi- 
cations, will,  we  think,  demonstrate  this.  The  tax  was  arbitrarily  lev- 
ied upon  each  square  foot  of  the  district  at  a  uniform  rate  without  any 
regard  to  the  value  of  the  land.  This,  taken  in  connection  with  another 
provision,  that  no  land  should  be  sold  for  taxes  unless  the  price  it 
brought  should  be  equal  to  the  tax  levied,  rendered  the  collection  of  a 
laige  portion  of  the  tax  a  sheer  impossibility,  as  the  land  was  worth 
less  than  the  tax.  It  is  urged  by  the  complainant's  solicitors  that  the 
completion  of  the  system  would  have  i^ised  the  value  of  the  submerged 
lands,  but  this  conclusion  must  rest  upon  the  premise  that  those  who 
were  to  do  the  work  of  draining  would  be  willing  to  look  for  payment  to 
a  tax  to  be  collected  out  of  submerged  lands,  which  had  not  sufficient 
value  to  pay  the  imposed  assessment.  Then  it  is  to  be  observed  that 
the  availability  of  these  drainage  assessments  was  still  further  diminished 
by  the  act  of  the  legislature  which  stripped  the  assessment  of  all  connec- 
tion with  the  owner,  leaving  no  resource  except  against  the  land  taxed; 
and  the  supreme  court  of  the  state  held  that  land  should  not  be  subject 
to  any  assessment  which  had  received  no  benefit. 

A  final  embarrassment,  which  any  trustee  would  have  found  difficult 
to  overcome,  should  be  mentioned,  viz.,  that  by  the  act  No-  30  of  1871 
the  l^islature  selected  a  contractor,  and  fixed  the  rate  per  cubic  foot  to 
be  paid  for  excavations  at  within  15  cents  of  three  times  the  original  es- 
timate for  the  work;  and,  though  the  system  was  less  than  two-thirds 
completed,  the  amount  of  excavation  in  qubic  feet,  as  determined  by  th^ 
proper  authority  selected  by  the  legislature,  was  double  that  upon  which 
the  assessments  were  calculated..  ;  It  may  be  added  that  thejcijy  wag.eja- 
tirely  without  means  to  prosecute  the  work  to  completion.  She  was 
prohibited  by  the  constitution  from,  in  any  .manner  or  form  increasing 
her  debt.  The  drainage  funds  were,  as  shown  herein,  inadequate  and 
uncollectible,  and  already  bvirdened  with  a  debt  of  over  $600,000  on  ao* 
count  of  drainage  warrants  outstanding.  In  short,  the  system  of  drainage 
has  remained  incomplete,  and  has  failed,  because  it  was  an  unwise  and 
inadequate  system,  where  every  motive  springing  from  human  cupidity 
was  against  its  success,  and  where  provision  originally -inadequate^  Was 
consumed  by  extortionate  prices  established  by  the  l^slatiife  itself.. 

There  are  several  charges,  amounting  to  about  $100,000,  which.  At  is 
urged  the  city  ill^ally  allowed  and  paid  out  of  the  fund.  That  foE  the 
services  of  Roselius  &  Philips  was  clearly  a  charge  upon  ihe  fund  J  for 
It  was  for  the  saVing  of  the  entire  fund.     That  for  the  clerk?  select^  by 
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Van  Orden  was  imposed  by  the  very  act  of  transfer  to  th«  city,  was  pub- 
licly recorded,  and  was  as  well  known  and  as  subject  to  opposition  in 
the  courts  by  the  warrant-holders  as  to  resistance  from  the  city,  and  was 
in  good  faith  intended  for  the  benefit  of  the  trust  fund.  We  think  the 
payment  for  l^al  services  to  the  then  city  attorney  was  an  error,  and 
would  perhaps  make  the  city  liable  for  that  amount, — some  $14,000. 
This  item  would  then  fall  into  the  same  dass  as  the  assessments  upon 
the  public  streets,  etc. 

There  remains  to  be  considered  how  much  the  city  has  paid  out  for 
the  fund  by  taking  up  warrants  outstanding  against  it  and  substituting 
her  own  absolute  obligations.  According  to  the  master's  report,  the  city 
retired  $1,600,000  of  the  drainage  warrants,  and  gave  therefor  her  own 
absolute  7  per  cent.  60-year  bonds.  She  did  this  under  the  act  73  of 
1872.  If,  as  we  think,  that  act  required  her  to  issue  bonds  of  the  same 
tenor  as  the  warrants  which  she  took  up,  i.  «.,  payable  out  of  the  fund, 
then  the  case  would  be  that  of  a  trustee  who,  by  error,  had  paid  out  money, 
or  issued  securities  for  the  benefit  of  the  estate  of  the  cestui  que  trusty  in 
which  case  she  would  be  credited  with  the  amount  to  the  extent  of  which 
she  had  relieved  the  fund.  On  the  other  hand,  if  the  legislature  meant 
to  have  the  city  issue  its  own  bonds,  it  then  becomes  a  question  of  l^s- 
lative  intent  as  to  how  the  forced  assumption  should  be  treated.  Refer- 
ring to  the  act,  we  find  the  bonds  were  to  be  marked  "Drainage  Series;" 
were  to  be  paid  out  of  the  drainage  fund  after  the  payment  of  the  war- 
rants; and  that  no  other  provision  whatever  was  made  for  retiring  or 
paying  the  principal  .•  We  think  it  dear  that  bonds  thus  to  be  issued 
by  a  trustee,  even  if  they  were  intended  to  be  absolutely  her  own,  and 
thus  to  be  paid,  were  intended  to  be  charged  against  the  fund,  and  that 
the  city  is  a  creditor  to  that  extent  of  the  fund .  This  would  leave  the  city 
a  creditor  against  the  fund  to  the  amount  of  $1 ,600,000,  and  if  we  should 
consider  her  a  debtor  to  the  fund  to  the  amount  of  the  assessments  on  the 
public  streets  and  squares,  and  for  the  $14,000  paid  to  the  city  attorney, 
in  the  aggregate  to  the  amount  of  $714,000,  it  would  still  leave  a  balance 
in  her  favor  of  nearly  $800,000.  Let  the  report  of  the  master  be  amended 
so  as  to  cetiform  to  this  opinion,  and,  upon  that  being  done,  let  the  bill 
be  dismissed  at  the  cost  of  complainant. 


Baston  a  oZ.  V.  Houston  &  T.  C.  Rt.  Co.  et  oZ.,  (Pullman  Palagb 
^  Car  Co.,  Intervener.) 

lOiretiit  Court,  E.  D.  Texas.    May  21, 1889.) 

1.  KBCsrvEBS—LiABiLrrr  on  Covenants  op  Insolvent. 

Where  receivers  of  a  railroad  company,  under  an  order  of  court  authoriz- 
ing them  to  take  charge  of  all  the  company's  property  of  every  description, 
including  leases,  carry  on  the  road,  and  have  the  use  and  benefit  of  certain 
sleeping-cars,  with  knowledge  of  the  terms  of  a  lease  under  which  the  can 
were  held  and  used  by  the  company,  they  become  the  assignees  of  the  com- 
panv,  and  are  bound  to  perform  its  covenants  as  to  the  care  and  return  of 
the  leased  cars. 
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d.  Sams— Intbbbbt. 

Interest  will  not  be  allowed  on  the  sum  to  which  the  car  company  Is  entitled 
as  damages  under  the  terms  of  the  lease. 

In  Equity.     On  exceptions  to  master's  report  in  the  matter  of  the  in- 
tervention of  Pullman  Palace  Car  Co. 
Percy  BoberUj  for  intervenor. 
FarroTj  Jonas  &  KrvittBctmiti^  for  receivers. 

Pardee,  J.    The  special  master,  among  other  things,  reports  in  this 
case: 

''On  the  12th  of  December,  1871,  the  Houston  &  Texas  Central  Bail  way 
Company,  the  defendant  in  this  case,  entered  into  a  written  contract,  above 
referred  to,  with  the  Pullman  Palace  Car  Company,  an  Illinois  corporation, 
in  which,  among  other  things,  it  was  agreed  that  for  the  mutual  benefit  of 
the  contracting  parties  the  car  company  would  furnish  to  the  railway  com- 
pany a  number  of  new  and  improved  drawing-room  and  sleeping  cars,  suffi- 
cient to  meet  the  demands  of  travel  over  said  railroad;  the  contract  to  be  op- 
erated for  15  years  from  its  date,  unless  sooner  dissolved  for  cause,  as  therein 
provided.  The  car  company  undertook  to  keep  in  good  repair,  and  renew,  as 
might  be  required,  the  carpets,  bedding,  and  upholstery  of  said  oars,  except 
such  repairs  and  renewal  as  might  become  necessary  from  injury  to  the  oars 
by  accident  or  casualty.  The  railway  company  undertook  to  repair  all  dam- 
ages to  the  cars  occasioned  by  accident  or  casualty,  and  also  ac  Its  own  ex- 
pense furnish  fuel  for  said  carS;  and  material  for  the  lights,  and  shall  wash 
and  clean  said  cars,  and  shall  also  keep  said  cars  in  good  order  and  repair,  in- 
cluding renewal  of  worn-out  parts,  and  all  things  appertaining  to  said  cars, 
necessary  to  keep  them  in  flrst*class  condition.  The  contract  does  not  pro- 
vide for  the  payment  of  any  rent  or  hire  by  the  railway  company  for  the  use 
of  the  cars,  the  consideration  between  the  parties  being,  in  substance,  that 
the  one  should  furnish,  and  the  other  have  or  transport,  them;  the  car  com- 
pany having  the  right  to  sell  the  privileges  of  the  car,  while  the  railway  com- 
pany, by  their  use,  were  enabled  to  afford  better  accommodations  to  such  of 
the  traveling  public  as  desired  to  avail  themselves  of  such  advantages.  Un- 
der this  contract  the  car  company  furnished  the  railway  company  three  sleep- 
ing-cars,— the  'Houston,*  the  'Preston,'  and  the  «San  Jacinto,' — which 
csirs  were  in  possession  of,  and  being  operated  by,  the  railway  company  on 
the  24th  day  of  February,  1885.  On  the  24th  of  February,  1885,  the  prop- 
erty of  said  railway  company  passed  into  the  custody  of  Messrs.  Benjamin  G. 
Clarke  and  Charles  Dillingham,  receivers,  under  an  order  of  this  court,  of 
date  the  20th  of  that  month,  entered  in  equity  suit  No.  185  on  the  docket  of 
that  court,  entitled  '  The  Southern  Development  Company  v.  The  Houston 
it  Texas  Central  Bailway  Company.'  The  cars  passed  into  the  possession 
of  said  receivers  on  that  date,  and  were  operated  by  them  as  before  they  had 
been  operated  by  the  railway  company,  until  the  10th  July,  1886,  when  said 
receivers  transferred  the  possession  of  said  cars  to  their  successors  in  office, 
Easton,  Rintoul,  and  Dillingham,  the  receivers  in  this  cause,  and  the  defend- 
ants in  this  intervention,  who  continued  to  use  and  operate  the  cars  as  before 
tbey  had  been  used  and  operated,  until  the  termination  of  said  contract,  De- 
cember 12, 1871.  The  receivers  in  said  suit  No.  185,  Clarke  and  Dillingham, 
were  informed  at  or  about  the  time  in  December,  1885,  they  took  possession 
of  tlie  cars  referred  to,  that  tbey  were  held  and  being  operated  by  the  railway 
company  under  the  aforementioned  contract,  and  the  receivers  in  this  cause 
had  like  notice  and  knowledge;  but  the  receivers  in  neither  of  said  causes 
v.38F.no.lO— 60 
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made  any  contract  or  agreement  with  the  car  company,  except  such,  if  any, 
as  arises  from  the  continued  use  by  them  of  the  cars  with  the  knowledge  of 
the  contract.  It  is  alleged  in  the  petition  that  on  the  5th  of  October,  1886, 
the  contract  of  December  12,  1871,  was  changed  by  oral  agreement  between 
the  car  company  and  the  defendants  herein,  so  as  to  provide  that  thereafter 
the  car  company  would  keep  the  cars  in  repair,  and  the  defendant  receivers 
would  put  them  in  good  repair  before  they  delivered  them  to  the  car  company, 
to  be  by  it  kept  in  repair  under  the  alleged  oral  agreement ;  and,  further,  that 
the  amount  necessary  to  put  them  in  such  repair  should  be  determined  by  ex- 
perts mutually  agreed  upon,  which  amount  should  be  paid  by  such  receivers. 
There  is  no  evidence  in  support  of  these  allegations.  As  the  case  is  presented, 
the  said  cars  'Houston,'  •Preston,*  and  <San  Jacinto'  passed  into  the  pos- 
session of  said  receivers,  Clarke  and  Dillingham,  subject  to  the  contract  afore- 
said between  the  car  company  and  the  railway  company,  in  which  it  was  pro- 
vided, among  other  things,  that  the  railway  company  would  keep  said  cars  in 
good  order  and  repair,  including  renewal  of  worn-out  parts,  and  all  things 
appertaining  to  said  cars,  necessary  to  keep  them  in  first-class  condition. 
This  contract  was  known  to  said  receivers  when  they  took  possession  of  the 
cars,  and  was  known  to  their  successors,  the  present  receivers,  and  defend- 
ants herein,  when  the  cars  passed  into  their  hands;  and  I  am  of  opinion,  and 
so  find,  that  the  continued  use  by  said  receivers  of  said  cars,  under  these  cir- 
cumstances, was,  in  legal  contemplation,  an  adoption  by  them  of  the  contract, 
and  rendered  the  defendants  in  this  suit  liable  to  the  car  company  under  the 
^bove-quoted  terms  of  the  contract,  without  regard  to  the  condition  of  the 
oars  when  received  by  them. 

"It  is  agreed  between  the  parties,  and  I  therefore  find  the  facts  so  to  be» 
that  at  the  expiration  of  the  term  of  said  contract  the  said  sleepers  were  in- 
spected by  experts  appointed  by  said  receivers  and  by  the  Pullman  Palace  Car 
Company,  and  that  it  was  found  by  the  said  experts  that  it  would  cost  the 
sum  of  seven  thousand  one  hundred  and  seventy-two  and  fifty-five  one  hun- 
dredths dollars  to  place  the  said  three  sleepers  in  the  same  condition  as  they 
were  in  at  the  time  they  were  assigned  to  the  said  Houston  A  Texas  Central 
Railway  Company  on  their  said  contract,  and  that  the  amount  found  by  said 
experts  correctly  states  the  cost  of  said  repair.  It  is  further  agreed  between 
the  parties  to  this  suit  that  the  damages  to  the  cars  necessitating  the  repairs 
determined  by  the  experts,  if  apportioned  between  the  railway  company,  re- 
ceivers Clarke  and  Dillingham,  and  receivers  £a8ton«  Bintoul,  and  Dilling- 
ham,  would  be  as  follows: 

OAR  •HOUSTON.* 

Houston  &  Texas  Central  Railway  Company*  •  •    $1,558  80 

Clarke  and  Dillingham,      -  •  •  •      •    •  997  50 

Easton,  Rintoul,  and  Dillingham*       •  •  •  •         lg7  xq 


e2,743  40 


CAR  •PRESTON.* 

Houston  &  Texas  Central  Railway  Company*           -  «    •1,485  S6 

Clarke  and  Dillingham,        .....  997  50 

Easton,  Rintoul*  and  Dillingham*                   •           •  •         178  29 


•2,661  15 


OAR  «  SAN  JACINTO.* 

Houston  &  Texas  Central  Railway  Company*  •          «    •ItOSl  25 

Easton  and  Rintoul*           -           •           •  •          •               660  00 

Baston,  Rintoul*  and  Dillingham*       •        .  •  •           -         123  75 
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"The  contract  in  evidence reqaired  the  car  company  to  furnish  new  cars  to 
the  railway  company,  to  be  in  elegance  and  comfort  satisfactory  to  the  general 
superintendent  of  that  company.  The  experts  found  that  it  would  cost  seven 
thousand  one  hundred  and  seventy-two  and  fifty-five  one-hundredths  dollars 
to  place  them  in  the  same  condition  they  were  in  at  the  time  they  were  as- 
signed to  the  railway  company.  The  contract  required  the  railway  company 
to  « keep  the  cars  in  good  order  and  repair,  including  the  renewal  of  worn-out 
parts,  and  all  things  appertaining  to  said  cars,  necessary  to  keep  them  in  first- 
class  condition.'  The  contract  did  not  require  that  the  cars  should  be  returned 
to  the  Pullman  Palace  Car  Company  in  the  same  condition  as  when  they  went 
into  the  hands  of  the  railway  company  under  the  contract  of  1871.  I  find  that 
the  obligation  to  keep  the  cars  in  good  order,  repair,  fii*st-class  condition,  etc., 
notwithstanding  the  proviso  as  to  the  removal  of  worn-out  parts,  etc.,  does 
not  mean  that  the  cars  shall  at  the  termination  of  the  contract  be  in  the  same 
condition  as  when  assigned  to  the  railway  company.  Thus  construing  the 
contract  in  the  evidence,  I  find  no  evidence  by  which  to  determine  what 
amount  was  necessary  to  place  the  cars  in  first-class  condition,  and  it  was  to 
do  this,  and  nothing  more,  that  the  defendants  were  bound.  The  evidence 
only  establishes  what  amount  was  necessary  to  plaCe  them  in  the  same  condi- 
tion as  when  new, — some  14  years  prior  to  the  termination  of  the  contract. 
If  it  be  held  that  the  amount  determined  by  the  experts  as  necessary  to  place 
the  cars  in  the  same  condition  that  they  were  at  the  time  they  were  assigned 
to  the  railway  company  should  be  construed  to  mean  that  such  amount  waa 
necessary  to  place  them  in  first-class  condition,  then  I  recommend  that  an  or- 
der be  entered  in  this  cause  that  the  receiver  Mr.  Charles  Dillingham  do  pay 
the  intervenor,  the  Pullman  Palace  Car  Company,  the  sum  of  seven  thousand 
one  hundred  and  seventy-two  and  fifty-five  one-hundredths  dollars.  The  in- 
tervenor prays  for  interest;  but  it  does  not  appear  when  said  sum  was  ex- 
pended, and  I  find  that  Interest  cannot  be  taxed,  except  from  that  date.  I 
am  of  the  opinion,  and  so  find,  that  the  evidence  in  this  cause  does  not  show 
what  amount  of  money  was  necessary  to  place  the  said  cars  '  Houston,' '  Pres- 
ton,' and  'San  Jacinto'  in  first-class  condition,  as  required  by  the  contract 
between  the  railway  company  and  the  Pullman  Company,  and  that  therefore 
petitioner,  upon  whom  rests  the  burden  of  not  only  establishing  its  rights  of 
lecovery,  but  likewise  the  amount  of  such  recovery,  has  not  shown  such  facts 
as  enables  the  court  to  render  a  moneyed  decree  under  the  allegations  of  its 
petition,  and  therefore  it  cannot  recover  in  this  action." 

The  intervenor  has  filed  exceptions  to  this  master's  report:  Mrst^  to 
the  conclusion  of  the  said  master,  that  the  costs  and  expenses  of  putting 
the  cars  "Houston,"  "Preston,"  and  "San  Jacinto"  in  first-class  condition, 
after  the  termination  of  the  lease  of  those  cars  by  the  railway  company, 
is  not  shown  by  the  evidence;  secondy  to  the  conclusion  of  the  master 
that  no  interest  is  due  the  intervenor.  Thereupon,  the  following  agree- 
ment was  made  between  the  parties: 

**It  is  agreed  by  the  undersigned  that  the  amount  due  the  Pullman  Com- 
pany to  be  paid  by  the  receivers  is,  as  shown  by  the  estimate  of  the  experts, 
^7, 172.55,  provided  the  court  should  decree  that  the  contention  of  the  Pull- 
man Palace  Car  Company  as  to  the  liability  of  the  receivers  is  well  founded. 
If,  on  the  other  hand,  it  is  found  by  the  court  that  the  receivers  are  liable,  as 
they  contend,  only  for  the  repairs  made  necessary  by  their  use  of  the  cars,  then 
it  is  agreed  that  the  sum  due  the  Pullman  Palace  Car  Company  by  the  receiv- 
erst  as  shown  by  the  estimate,  is  $3,096.74." 

Upon  these  exceptions  and  this  agreement  the  case  is  submitted.  The 
effect  of  the  agreement  is  to  present  to  the  court  the  single  question 
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whether  the  receivers,  having  taken  possession  of  the  cars  referred  to  un- 
der the  several  orders  in  that  behalf  made  by  this  court  in  this  case,  and 
having  operated  them  with  full  knowledge  of  the  contract  of  lease,  and 
the  burdens  assumed  by  the  railway  company  are  bound  by  the  terms 
of  said  lease  as  assignees  of  the  railway  company.  On  this  question 
the  master  has  reported  that — 

''The  continued  use  by  the  receivers  of  said  cars,  under  the  circumstances, 
was,  in  legal  contemplation,  an  adoption  by  them  of  tbe  contract,  and  ren- 
dered  the  defendant  in  this  suit  liable  to  the  car  company,  under  the  above- 
quoted  terms  of  the  contract,  without  regard  to  the  condition  of  the  cars  when 
received  by  them." 

The  orders  of  the  court  appointing  Clarke  and  Dillingham,  and  after- 
wards Easton,  Rintoul,  and  Dillingham,  receivers  of  the  Houston  &  Texas 
Central  Railway  Company  authorize  and  direct  them  as  follows: 

"To  take  possession  of  the  money  and  assets,  real  and  personal,  road-bed, 
road,  iron,  ties»  lands,  rights  of  way,  rolling-stock » leases,  franchises,  and  all 
other  rights  of  property  whatsoever  of  the  said  Houston  &  Texas  Central 
Railway  Company,  wherever  the  same  may  be  found,  with  power  to  manage, 
control*  and  exercise  all  the  franchises  whatsoever  of  the  said  railway  com- 
pany, *  *  *  and  in  the  meantime,  and  until  another  order  of  this  court 
be  rendered,  to  run,  operate,  and  manage  the  railways  of  the  said  defendant 
railway  company,  and  to  manage  and  control  all  of  the  said  property  and  af- 
fairs of  the  said  defendant  railway  company.  ** 

Here  is  authority — almost  express  authority — ^for  the  receivers  to 
take  possession  of  the  lease  between  the  intervenor  and  the  railway  com- 
pany, and  to  run,  operate,  and  manage  the  cars  furnished  by  the  inter- 
venor under  the  said  lease.  Under  this  authority,  the  receivers,  with 
full  knowledge  of  the  obligations  of  the  railway  company,  and  the  con- 
dition of  the  property  furnished  thereunder,  did  take  possession  of  the 
lease  and  leased  property,  and  operated  the  same,  enjoying  all  the  ad- 
vantages thereof,  and  all  for  the  benefit  of  the  trust  fund.  It  would  seem 
that,  under  this  state  of  facts,  the  receivers,  fully  authorized  thereto,  be- 
came th6  assignees  of  the  railway  company,  and  thereby  legally  and  eq- 
uitably obligated  themselves  to  perform  the  several  covenants  undertaken 
by  the  company  as  to  the  care  and  return  of  the  leased  property.  The 
lease  in  question  was  an  entirety;  of  necessity  an  assignment  or  assump- 
tion thereof  was  of  the  whole,  and  not  of  any  particular  part.  For  ad- 
judicated cases  in  point,  see  Woodruff  v.  Railroad  Gb.,  93  N.  Y.  619; 
Dorrance  v.  JoneSy  27  Ala.  630;  Pugsley  v.  AiMuy  11  N.  Y.  494;  Sutiiff 
V.  Atmod,  15  Ohio  St.  186;  and  People  v.  Dudley,  58  N.  Y.  323.  On 
rights,  powers,  and  duties  of  receivers  in  regard  to  contracts,  see  Beach, 
Rec.  §§  249,  257,  361,  363,  and  cases  there  cited.  The  demand  of  the 
intervenor  is  for  damages  against  the  receivers  for  non-compliance  with 
their  assumed  contract.  By  the  agreement,  on  which  the  case  is  now 
heard  and  decided,  the  amount  of  damages,  in  case  the  court  shall  de- 
cree the  intervenor's  contention  well-founded,  is  fixed  at  $7,172.55.  In 
this  state  of  the  case  the  court  does  not  feel  warranted  in  adding  to  the 
agreed  damaged  further  damages  in  the  shape  of  interest.  A  decree  will 
be  entered  sustaining  the  exceptions  to  the  report  of  the  special  master 
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and  in  favor  of  the  intervener,  directing  Mr.  Charles  Dillingham,  re- 
ceiver of  the  Houston  &  Texas  Central  Railway  Company,  to  pay  to  in- 
tervener, in  satisfaction  of  his  damages  as  aforesaidi  the  sum  of  $7,172.65, 
and  for  all  costs. 


WiMON  V.  Fine. 
(IHitria  Ooftrt,  D.  Oreff&n.    May  20, 1880.) 

1.  BjEoncBiTF— May  sx  Maintaiked  ok  Pbiob  Possbsbiok. 

Prior  possession  of  real  property  is  a  sufficient  legal  estate  therein  to  enable 
a  party  to  maintain  ejectment  in  this  court  for  the  recovery  of  the  poBsession 
of  the  same  from  an  intruder. 

2.  Bahb— Jurisdiction  of  FbdbbaIi  Ooubtb. 

An  action  to  recover  the  possession  of  real  property  is  none  the  less  an  ac- 
tion at  law  because  the  legislature  of  the  state  wherein  the  property  is  situate 
has  provided  that  the  same  may  be  maintained,  as  against  an  intruder,  on  the 
certificate  of  a  register  and  receiver,  or  other  evidence  of  title  to,  or  interest 
in  the  premises,  short  of  a  patent  from  the  United  States;  and  under  section 
914  of  the  Revised  Statutes  the  same  may  be  maintained  in  the  national  court 
sitting  in  such  state. 

8.  Sbbvicb  of  Summons— Copt  of  OouPLAiirr. 

A  copy  of  a  complaint  served  with  the  summoni,  1b  safflolent^  although  the 
subscription  of  the  attorney  thereto,  Is  omitted. 

(SyUalms  by  the  Gaurt:^ 

At  Law.     On  demurrer  to  amended  complaint. 
Action  by  Henry  0.  Wilson  against  N,  Fine,  to  recover  possession  of 
real  property. 

Charles  B.  BdUnger^  for  plaintiff. 
Albert  H.  Tarnier^  for  defendant. 

Deady,  J.  This  action  is  brought  to  recover  possession  of  the  N.  W. 
i  of  section  17,  in  township  86  N.,  of  range  25  E.,  and  situate  in  Lake 
county,  Or. 

It  was  commenced  on  February  27,  1889,  and  on  April  6th  the  de- 
fendant appeared  specially,  and  moved  to  set  aside  the  service  of  the 
summons,  because  he  had  not  been  served  with  a  copy  of  the  complaint, 
as  required  by  section  55  of  the  Compilation  of  1887,  which  provides: 

"The  summons  shall  be  served  by  delivering  a  copy  thereof,  together  with 
a  copy  of  the  complaint,  prepared  and  certiQed  by  the  plaintiff  *  *  *  or 
by  the  county  clerk." 

On  the  hearing  of  the  motion  it  appeared  that  the  defendant  had  been 
served  with  what  purported  to  be  a  copy  of  the  complaint,  prepared  and 
certified  by  the  clerk  of  this  court,  which  did  not  contain  the  subscrip- 
tion of  the  plaintiff  or  his  attorney. 

The  court  denied  the  motion,  saying  that,  as  a  copy  was  only  required 
to  be  served  for  the  purpose  of  apprising  the  defendant  of  the  nature 
and  particulars  of  the  cause  of  action  against  him,  the  subscription  of 
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the  complaint  by  the  plaintiff  or  his  attorney,  is,  for  such  purpose,  not 
a  material  part  of  the  complaint. 

On  May  6,  1889,  an  amended  complaint  was  filed,  from  which  it  ap- 
pears that  the  plaintiff  is  a  citizen  of  California  and  the  defendant  of  Ore- 
gon; that  the  premises  were  "duly  certified  by  final  certificate  to  one  G. 
C.  Alexander,  by  the  proper  oflBcers  of  the  land  department  of  the  United 
States  under  the  homestead  laws  of  the  same;"  that  thereafter  the  said 
Alexander  duly  conveyed  the  same  to  the  plaintiff,  Who  "is  now  the 
owner  in  fee-simple"  of  the  premises,  and  entitled  to  the  possession 
thereof;  that  about  January  1,  1889,  the  plaintiff  was  in  possession  of 
the  premises  as  such  owner,  when  "  the  defendant  unlawfully  and  with 
force  entered  upon  the  same,  and  ejected  the  plaintiff  therefrom,  and  has 
ever  since  wrongfully  withheld  the  possession  thereof  from  the  plaintiff." 

To  this  complaint  the  defendant  demurs,  for  that  the  same  "does  not 
state  facts  sufficient  to  constitute  a  cause  of  action." 

On  the  argument  the  only  point  made  in  support  of  the  demurrer  was 
that  it  appears  from  the  complaint  the  plaintiff  has  not  the  legal  title  to 
the  premises,  the  same  being  presumably  in  the  United  States,  and  there- 
fore cannot  maintain  this  action  to  recover  possession  of  the  same;  citing 
Langdon  v.  Sherwood^  124  U.  S.  74,  8  Sup.  Ct.  Rep.  429,  and  cases  there 
referred  to. 

In  reply,  counsel  for  the  plaintiff  contends  that  an  action  to  recover 
the  possession  of  real  property  may  be  maintained  on  a  prior  possession 
against  a  mere  intruder  or  trespasser,  such  as  the  defendant  appears  to 
be;  citing  Christy  v.  ScoUy  14  How.  282,  and  cases  there  referred  to. 

In  the  case  cited  by  counsel  for  the  demurrer  the  plaintiff  sought  to 
maintain  ejectment  for  certain  lands  in  Nebraska  as  the  mere  assignee  of 
a  certificate  of  purchase  of  the  same,  issued  by  the  local  land-officers  at 
Omaha.  It  does  not  appear  that  he  had  ever  been  in  the  possession  of 
the  premises,  or  been  disseised  thereof. 

By  the  law  of  Nebraska  such  certificate  is  made  equivalent  to  a  patent 
as  proof  of  title  against  any  one  but  the  holder  of  the  patent.  But,  not- 
withstanding this,  the  court  held  that  ejectment  cannot  be  maintained 
in  the  courts  of  the  United  States  for  the  possession  of  lands  in  that  state 
or  elsewhere  on  such  evidence. 

In  support  of  this  conclusion  the  court  cited  BagneH  v.  Broderick,  1 J 
Pet.  436;  Fenn  v.  Holme,  21  How.  481;  Hooper  v.  Scheimer,  23  How. 
235;  and  Foster  v.  Mora,  98  U.  S.  425. 

In  Bagndl  v.  Broderick, — ^a  case  which  came  up  from  Missouri,  where 
the  legislature  had  enacted  that  ejectment  might  be  maintained  on  a  New 
Madrid  location, — the  court  held  that  the  holder  of  a  patent  from  the 
United  States  could  maintain  ejectment  in  the  courts  of  the  United  States 
against  an  occupant  claiming  under  such  location. 

The  effect  of  this  decision  is  simply  that,  in  ejectment,  the  party  hav- 
ing the  highest  evidence  of  the  legal  title  must  prevail, — that  the  patent 
of  the  United  States,  as  evidence  of  title,  was  superior  to  that  of  the  lo- 
cation; and  upon  this  point  there  can  be  but  one  opinion.  The  court 
divided  on  the  question  whether  Bagnell,  the  occupant  under  the  New 
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Madrid  location,  could  show  in  the  action  at  law  that  the  patent  was  is- 
sued to  another  in  fraud  of  his  rights,  the  majority  holding  that  he  could 
not.     Yet  Mr.  Justice  Catron,  in  speaking  for  the  majority,  said: 

'^Nor  do  we  doubt  the  power  of  the  states  to  pass  laws  authorizing  pur- 
chasers of  lands  from  the  United  States  to  prosecute  actions  of  ejectment  upon 
certificates  of  purchase  against  trespassers  on  the  lands  purchased ;  but  we 
deny  that  the  states  have  any  power  to  declare  certificates  of  purchase  of  equal 
dignity  with  a  patent.    Congress  alone  can  give  them  such  effect." 

Fenn  v.  Holme  was  an  action  brought  on  a  New  Madrid  location ,  which 
had  neither  been  surveyed  nor  approved. 

Hooper  v.  Schemer  was  an  action  brought  on  an  entry  with  the  register 
and  receiver  to  recover  possession  of  certain  lots  in  Little  Kock,  Ark., 
which  the  state  had  declared  was  sufficient  evidence  of  title  to  support 
ejectment.  The  defendant  claimed  under  a  patent  from  the  United 
States,  which,  appearing  valid  on  its  face,  the  court  held  could  not  be 
contradicted  or  overcome  by  evidence  aliwade^  and  must  therefore  pre- 
vail against  the  certificate  of  purchase. 

In  delivering  the  opinion  of  the  court  in  the  latter  case,  Mr.  Justice 
Catbon  said  that  ejectment  cannot  be  maintained  in  the  national  courts 
against  "a  defendant  in  possession"  on  an  entry  made  with  a  register 
and  receiver;  and  Mr.  Justice  Danikl  said,  in  Fenn  v.  Holme,  without 
qualification,  that  the  plaintiff  in  ejectment  cannot  recover  in  ejectment 
without  the  legal  title, — the  complete  title.  He  seems  to  have  labored 
under  the  impression  that  to  allow  the  action  to  be  maintained  without 
such  title  would  in  some  way  destroy  the  distinction  between  actions  at 
law  and  suits  in  equity,  contrary  to  the  constitution  and  laws  of  the 
United  States.     But  in  thii9  he  was  certainly  mistaken. 

Foeier  v.  Mora  was  an  action  brought  by  a  person  claiming  title  to  the 
Mission  San  Juan  Capistrano  under  a  patent  from  the  United  States,  to 
recover  possession  of  the  same  from  parties  who  claimed  under  a  con- 
firmed Mexican  grant,  on  which  a  patent  had  not  been  issued. 

The  court  simply  held  that  the  legal  title,  as  evidenced  by  the  pat- 
ent, must  prevail,  and,  if  there  were  any  equities  in  the  case,  they  could 
only  be  considered  on  the  equity  sid^  of  the  court. 

Now,  there  is  neither  decision  nor  dictum j  unless  it  be  that  of  Mr.  Jus- 
tice Danikl,  in  any  of  these  cases  against  the  right  to  maintain  ejectment 
in  any  common-law  court,  state  or  national,  on  a  prior  possession,  against 
a  mere  intruder  or  trespasser,  whether  such  possession  is  claimed  or  held 
in  pursuance  of  a  purchase  from  the  United  States,  on  which  a  patent 
has  not  yet  issued,  or  otherwise. 

Nor  can  I  see,  (and  I  say  it  with  due  deference,)  if  a  state  provides 
that  ejectment — an  action  at  law  to  recover  the  possession  of  real  property 
wrongfully  withheld  from  the  plaintiff  therein — ^may  be  maintained  on 
any  evidence  of  title  to  or  interest  in  the  premises  from  mere  prior  pos- 
session, to  a  patent  under  the  seal  of  the  United  States,  which  shows  a 
present  right  in  the  plaintiff  to  the  possession,  as  against  the  defendant, 
how  the  character  of  the  action  is  thereby  changed »  or  confounded  or 
blended  with  a  suit  in  equity.  . . 
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An  action  at  law  is  the  acknowledged  remedy  for  the  recovery  of  the  pos- 
session of  real  property  wrongfully  withheld  from  the  plaintiff,  or  to  re- 
cover damages  for  a  trespass  thereon;  while  a  suit  in  equity  is  the  proper 
remedy  to  compel  a  conveyance  thereof,  when  wrongfally  refused,  or  to 
establish  or  enforce  a  trust  therein.  If  the  legislature  provides  that  the 
former  may  be  maintained  on  any  interest  in  the  premises  or  right  thereto 
short  of  the  strict  l^al  title,  from  which  it  appears  that  the  plaintiff  is 
legally  entitled  to  the  possession,  as  against  the  defendant,  it  is  none  the 
less  an  action  at  law,  and  in  no  sense  a  suit  in  equity.  It  is  stiU  a  le- 
gal remedy  for  the  redress  of  a  wrong  to  a  legal  right, — the  right  of  pos- 
session. And  under  section  914  of  the  Revised  Statutes,  which  conforms 
''the  practice,  pleadings,  and  modes  of  proceeding"  in  such  eases  in  the 
national  courts  to  those  in  the  state  courts,  "as  near  as  may  be,"  such 
state  law  will  furnish  the  test  of  when  and  by  whom  such  an  action  can 
be  maintained. 

Of  course,  the  state  cannot  say,  even  in  its  own  courts,  that  a  mere 
entry  or  certificate  of  purchase  shall  prevail  as  evidence  of  title  over  a 
patent  valid  on  its  &ce.  Such  a  law  would,  in  my  judgment,  interfere 
with  the  exercise  of  the  power  to  dispose  of  the  public  lands  in  an  or- 
derly and  effective  manner.  But  the  state  may  provide,  as  Mr.  Justice 
McLean  says  in  his  dissenting  opinion  in  Bagnell  v.  Brodericky  13  Pet. 
463,  that  it  may  be  shown  in  such  case  that  the  patent  was  fraudu- 
lentiy  obtained,  and  is  therefore  null  and  void. 

But  this  digression  has  already  gone  quite  far  enough. 

The  question  in  this  case  is  simply  this:  Can  ejectment  be  maintdned 
in  this  court  on  a  prior  possession  against  an  intruder  or  trespasser? 

The  law  of  the  state  is  (section  816,  Gomp.  1887)  that  "any  person 
who  has  a  l^al  estate  in  real  property,  and  a  present  right  to  the  pos- 
session thereof,  may  recover  such  possession,  with  damages  for  with- 
holding the  same,  by  an  action  at  law.''  This  is  substantially  the 
common-law  action  of  ejectment,  minus  its  once  useful  fictions;  and,  as 
I  understand  the  law,  is,  by  virtue  of  section  914  of  the  Revised  Stat- 
utes, the  rule  of  procedure  in  this  court. 

Possession  or  actual  occupation  of  real  property  is  in  some  degree  a 
title  to  or  estate  therein.  Blackstone,  in  his  consideration  of  the  tides 
to  land,  gives  *^  naked  possession "  as  the  first.  2  Bl.  Comm.  195.  And 
possession  by  the  vendor  is  a  sufficient  interest  in  lands  to  carry  the 
covenants  in  his  deed  to  his  assignee.  fUlds  v.  Squires j  1  Deady,  888, 
and  the  cases  there  cited.     2  Washb.  Real  Prop.  493. 

In  Whitney  v.  Wright^  15  Wend.  179,  it  was  held  in  the  language  of 
the  syllabus: 

*' A  prior  possession  is  suflScient  to  entitle  a  party  to  recover  In  an  action  of 
ejectment  against  a  mere  intruder  or  wrong-doer,  or  a  person  subsequently 
entering  without  lawful  right,  if  the  action  *  *  *  be  brought  within  a 
reasonably  time." 

In  Jackson  v.  Ratkoay  Corp.,  1  Cush.  575,  it  is  said  that— 
"If  A.  enters  on  the  land  of  B.,  and  takes  possession,  and  afterwards  0.  en- 
ters on  A.  and  disposesses  him,  A.  may  well  maintain  an  action  against  C.  to 
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recover  possession,  although  his  entry  on  B.  was  without  right,  and  tortious; 
for  mere  possession  is  a  g<x>d  title  against  a  stranger  having  no  title/* 

In  Okriay  v.  Scatty  14  How.  282,  the  supreme  oourt  held  in  the  lan- 
guage of  the  syllabus: 

^' A  mere  intruder  cannot  enter  upon  a  person  seised,  eject  him,  and,  when 
sued,  question  his  title,  or  set  up  an  outstanding  title  in  another.  The  prior 
peaceable  possession  of  the  plaintiff  is  enough  to  enable  him  to  recover  in 
ejectment  against  one  having  no  title." 

The  case  came  up  from  Texas.  The  plaintiff  alleged  that  he  was  seised 
-—possessed — of  certain  real  property,  and  that  the  defendant  forcibly 
ejected  him  therefrom,  and  kept  him  out  of  possession.  The  defendant 
answered  that  the  plaintiff  claimed  under  a  certain  grant,  which  he  al- 
leged was  illegal.  On  demurrer,  the  court  held  this  to  be  no  defense  to 
the  action. 

In  disposing  of  the  question,  Mr.  Justice  Cubtis,  who  delivered  the 
opinion  of  the  court,  said: 

''According  to  the  settled  principles  of  the  common  law,  this  is  not  a  de- 
fense to  the  action.  The  plfdntifl  says  he  was  seised  in  fee,  and  the  defend- 
ant ejected  him  from  the  possession.  The  defendant,  not  denying  this,  an- 
swers that  if  the  plaintiff  had  any  paper  title,  it  was  under  a  certain  grant 
which  was  not  valid.  He  shows  no  title  whatever  in  himself.  But  a  mere 
intruder  cannot  enter  on  a  person  actually  seised,  and  eject  him,  and  then 
question  his  title,  or  set  up  an  outstanding  title  in  another.  The  maxim  that 
the  plaintiff  must  recover  on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's,  is  applicable  to  all  actions  for  the  recovery  of 
property.  But  if  the  plaintiff  had  actual  prior  possession  of  the  land,  this  is 
strong  enough  to  enable  him  to  recover  it  from  a  mere  trespasser,  who  entered 
without  any  title." 

The  seizure  or  possession  of  the  plaintiff  in  this  case  is  not  that  of  a 
mere  squatter  or  temporary  occupant  of  the  public  lands.  He  is  the 
vendee  and  assignee  of  a  recognized  settler  on  the  premises  under  the 
homestead  law  of  the  United  States,  to  whom  an  official  certificate  was 
issued  to  the  effect  that  he  had  complied  with  the  law,  and  was  entitled 
to  a  patent.  The  plaintiff  is  the  beneficial  owner  of  the  property,  and 
was  in  the  possession  of  the  same  when  the  defendant  entered  without 
title  or  right. 

Such  a  possession  is  sufficient,  according  to  the  rules  of  the  common 
law  and  the  statute  of  this  state  governing  the  procedure  in  this  court,  to 
enable  the  plaintiff  to  maintain  this  action  against  an  intruder,  as  this 
defendant  appears  to  be.  Indeed,  it  would  be  a  serious  reproach  to  the 
administration  of  justice,  if  a  citizen  of  another  state  was  without  rem- 
edy in  this  court  for  such  a  barefaced  trespass  and  wrong* 

The  demurrer  is  overruled. 
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Servis  V.  Marsh. 
(OireuU  Court,  IT.  D.  lUinoU.    Hay  25. 1889.) 

1.  Escape— Unttbd  States  Harsbals. 

The  common -law  rule  that  a  sheriff  is  liable  to  a  Judgment  creditor  to  the 
amount  of  the  judgment,  for  a  voluntary  escape  of  the  defendant,  who  is  in 
the  sheriff's  custody  under  cap.  ad  sat,  which  is  of  force  in  Illinois,  is  appli- 
cable to  United  States  marshals  for  that  state 

2.  Same—- Deputies. 

Where  the  prisoner  is  in  custody  of  a  deputy-marshal,  by  direction  of  the 
marshal,  an  escape  by  consent  of  the  deputy  is  within  the  rule. 
8.  Same— Suerendbr. 

It  is  no  defense  to  an  action  against  the  marshal  for  such  escape  that  the 
prisoner,  after  escaping,  voluntarily  surrendered,  and  that  plaintiff  thereafter 
paid  for  his  keeping,  where  it  appears  that  plaintiff  did  not  then  know  of  the 
escape. 

At  Law.     Case  submitted  on  agreed  statement. 
This  case  was  submitted  for  trial  before  the  court  upon  the  following 
stipulation  of  facts: 

For  the  purpose  of  obviating  the  delay  and  trouble  of  bringing  witnesses 
into  court,  it  is  hereby  mutually  stipulated  and  agreed  by  and  between  the 
parties  to  this  suit,  through  their  respective  attorneys,  that  the  following 
statement  of  facts  is  to  be  taken  and  considered  by  the  court  as  agreed  upon 
for  the  determination  of  this  case: 

(1)  That  on  April  15,  A.  D.  1884,  in  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Illinois,  the  plaintiff  recovered  a  judgment  in  an 
action  for  a  tort  against  H.  M.  Kyan,  Charles  A.  Harper,  and  Horace  N.  Har- 
ris for  1^3,498  damages  and  857.10  costs,  and  that  the  same  has  never  been  re- 
versed, set  aside,  or  paid  in  whole  or  in  part. 

(2)  That  a  writ  of  capias  ad  satisfaciendum  was  duly  issued  out  of  said 
court  on  said  judgment  by  the  clerk  of  said  court,  under  seal,  September  15, 
1885,  and  on  the  same  day  said  writ  was  delivered  to  the  said  defendant,  then 
United  States  marshal  for  the  Northern  district  of  Illinois,  to  be  executed  by 
him  according  to  law. 

(3)  That  on  the  15th  day  of  September,  A.  D.  1885,  the  defendant,  as 
United  States  marshal*  received  the  said  writ,  and  on  tJie  18th  and  19th  days 
of  the  same  month  executed  the  said  writ  according  to  law  and  the  command 
therein  by  taking  and  arresting  the  said  Charles  A.  Harper  and  said  Horace 
N.  Harris,  respectively,  and  delivering  them  into  the  jail  of  Cook  county,  into 
the  custody  of  the  sheriff  of  Cook  county,  in  said  district,  for  safe-keeping, 
and  made  due  return  upon  said  writ  to  that  effect. 

The  plaintiff  makes  no  claim  under  the  first  count  of  his  declaration. 

(4)  That  for,  during,  and  until  about  the  11th  day  of  October,  1886,  the  de- 
fendant kept  and  retained  the  said  Harper  and  the  said  Harris  imprisoned  in 
the  said  Cook  county  jail,  under  and  by  virtue  of  the  said  writ. 

(5)  That  all  fees  due  defendant  as  marshal  were  duly  paid;  also,  the  weekly 
board  for  dieting  the  said  Harper  and  Harris  in  said  Cook  county  jail  was  duly 
paid  by  the  plaintiff,  as  required  by  law,  up  to  and  until  the  20th  day  of  Oo- 
tober.  1886. 

(6)  That  on  or  about  the  11th  day  of  October,  A.  D.  1886,  while  the  said 
Harper  and  Harris  were  so  under  arrest  and  so  in  said  Cook  county  jail,  it  be- 
came the  duty  of  the  said  defendant,  as  United  States  marshal,  to  take  said 
Harper  and  Harris  out  of  the  jail  of  Cook  county,  and  to  take  them  before  a 
United  States  commissioner,  on  an  application  made  by  them  for  their  dis- 
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charge,  then  pending.  To  perform  this  duty  the  said  defendant  sent  one  E. 
S.  Davis,  his  deputy  United  States  marshal,' to  take  said  prisoners  from  the 
said  jail,  and  bring  them  before  said  commissioner.  And  while  thej  were  thus 
taken  out  of  the  jail,  and  in  the  charge  of  the  said  deputy,  l>y  the  consent  and 
permission  of  the  said  deputy,  but  without  the  actual  knowledge  of  the  said 
defendant,  they  went  at  large,  out  of  the  custody  and  charge  of  the  said  dep- 
uty, wherever  they  would,  and  each  went,  unattended  by  said  deputy  or  any  one, 
to  his  respective  home,  and  there  remained, — the  said  Harris  for  the  space  of 
six  hours,  and  the  said  Harper  for  the  space  of  two  days.  The  defendant,  on 
being  informed  by  another  of  his  deputies  that  the  said  Harper  was  out  of 
the  jail,  immediately  sent  for  said  deputy,  Davis,  and  ordered  him  to  retake 
said  Harper  into  custody;  the  said  Harris  having  prior  thereto  voluntarily  re- 
turned into  said  jail;  and  the  said  Harper,  upon  the  request  of  the  said  dep- 
uty, Davis,  at  once  returned  into  said  jail;  both  said  prisoners  thereafter  re- 
maining in  said  jail  a  considerable  period  of  time,  and  until  their  release  as 
hereinafter  set  forth.  The  plaintiff  admits  the  facts  of  the  alleged  escape  to 
be  as  above  stated,  but  insists  that  the  fact  that  the  said  Harper  and  Harris 
were  permitted  to  go  at  large  by  said  deputy  United  States  marshal  is  imma- 
terial, and  that  the  defendant,  as  marshal,  is  as  fully  and  in  all  respects  as  re- 
sponsible for  and  bound  by  the  acts  of  said  deputy  in  the  premises  as  though 
the  said  acts  were  done  by  himself  in  person;  and  the  above  stipulation  as  to 
the  fact  that  the  acts  complained  of  were  done  by  the  deputy  is  to  be  treated 
as  if  evidence  showing  the  same  were  offered  in  evidence  on  the  trial  by  said 
Marsh,  and  objected  to  by  plaintiff. 

(7)  That  the  plaintiff,  having  no  personal  knowledge  that  the  said  Harper 
and  the  said  Harris  had  been  permitted  to  go  at  large,  out  of  the  custody  and 
control  of  the  defendant,  as  aforesaid,  continued  to  pay  the  weekly  board  and 
dieting  of  both  said  Harper  and  said  Harris  up  to  the  3d  day  of  December, 
1886. 

(8)  That  the  plaintiff,  on  the  3d  day  of  December,  1886,  notified  the  de- 
fendant  that  he  would  not  pay  the  weekly  board  and  dieting  of  the  said  Har- 
per or  Harris  any  further,  but  would  hold  him  as  for  a  voluntary  escape  of 
the  said  Harper  and  Harris. 

(9)  That  on  the  3d  day  of  December,  1886,  after  the  giving  to  the  marshal 
of  the  notice  last  mentioned,  the  said  Harper  and  the  said  Harris  were  let  out 
of  the  Cook  county  jail  by  the  jailer;  notice  that  the  weekly  board  due,  and  by 
law  payable  in  advance  by  the  said  judgment  creditor,  for  the  dieting  of  said 
Harper  and  Harris,  had  not  been  paid,  hrst  having  been  given  to  said  defend- 
ant by  the  jailer  of  said  Cook  county. 

(10)  That  the  plaintiff,  prior  to  the  commencement  of  this  suit,  had  paid  to 
said  defendant,  as  his  marshal's  fees  in  and  about  the  service  of  said  writ, 
$13.50,  and  to  the  jailer  of  the  said  Cook  county  jail  the  further  sum  of  $448 
in  the  weekly  board  and  dieting  of  said  Harper  and  said  Harris,  being  for  64 
weeks,  each  at  $3.50  per  week  for  each  in  advance,  while  they  were  so  de- 
tained in  said  jail. 

(11)  Neither  before,  at,  nor  after  the  time  when  the  said  defendants  in  ex- 
ecution, Harper  and  Harris,  respectively,  were  allowed  by  said  deputy  to  go 
to  their  respective  homes,  as  hereinbefore  stated,  was  either  the  said  Harris 
or  the  said  Harper  possessed  of  tangible  or  known  goods,  chattels,  moneys, 
or  property  subject  to  be  taken  in  execution,  in  payment  or  satisfaction  of  the 
demand  against  them  under  which  they  were  imprisoned  as  aforesaid.  But 
the  above  matter  mentioned  in  this  item  is  objected  to  by  the  plaintiff  as  im- 
material, on  the  ground  that  the  solvency  or  insolvency  of  the  said  Harper 
and  Harris,  respectively,  is  entirely  immaterial. 

S.  K.  Dow,  for  plaintiff. 
W.  P.  Blacky  for  defendant. 
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BuNN,  J.  The  agreed  facts  bring  this  case  squarely  within  the  rule 
of  the  common  law  that  if  a  defendant,  when  taken  in  execution,  is  seen 
at  large  for  ever  so  short  a  time,  it  is  an  escape  which  will  make  the 
sheriff  liable  to  the  plaintiff  for  the  amount  of  the  debt.  It  is  the  duty 
of  the  sheriff  or  marshal  to  obey  the  writ,  and  the  writ  commands  him 
to  take  the  defendant,  and  him  safely  keep,  so  that  he  may  have  him 
ready  to  satisfy  the  plaintiff.  This  is  the  rule  in  case  of  a  voluntary  or 
willful  escape  from  arrest  on  final  process.  In  arrest  upon  mesne  pro* 
cess  the  rule  is  different;  and,  if  the  sheriff  brings  in  the  body  on  the 
day  of  the  return,  it  is  sufficient.  But  in  arrest  upon  final  process  of 
execution  he  must  have  the  body  ready  at  all  times  to  be  produced  be- 
fore the  court;  and  if  he  do  not,  but  voluntarily  suffer  the  prisoner  to 
depart  out  of  his  control  for  never  so  brief  a  time,  he  cannot  retake  him, 
but  makes  himself  personally  liable  to  the  plaintiff  for  his  debt  and  costs. 

It  is  contended  by  defendant's  counsel  that  the  common  law  has  never 
been  made  applicable  to  United  States  marshals,  and  so  does  not  apply 
to  the  case.  But  I  think  this  a  mistaken  view.  It  is  true  that  congress 
has  never  adopted  the  common  law;  but  this  is  not  essential.  I  take  it 
that,  in  the  absence  of  any  law  of  congress  qualifying  or  limiting  the  lia- 
bility of  marshals,  they  are  governed  in  these  matters,  as  to  the  rights  of 
third  persons,  by  the  law  of  the  state  where  they  are  located  and  doing 
business.  The  transaction  in  suit  took  place  in  Illinois,  and  the  law  of 
that  state  will  control  the  rights  of  the  parties;  and,  Illinois  having  at 
an  early  day  in  its  history  adopted  the  common  law  of  England,  that  law 
will  govern,  unless  there  is  some  statutory  law  or  regulation,  either  of 
the  state  or  of  confess,  (of  which  I  know  none,)  to  change  it.  Undoubt- 
edly congress  might  limit  or  change  the  liability  of  marshals,  but  until 
it  does  so  the  state  law  will  govern. 

Defendant's  counsel  has  cited  the  case  of  Randolph  ▼•  Doffuddson^  9 
Cranch.  84,  and  seems  to  rely  upon  it  as  an  authority  to  show  that  the 
common-law  rule  is  not  applicable  to  marshals.  But  that  case  is  not  an 
authority  for  the  defendant.  Congress  had  recommended  the  states  to 
allow  United  States  prisoners  to  be  committed  to  state  jails,  and  the  state 
of  Virginia  had  so  provided.  In  accordance  with  these  provisions  the 
marshal  had  committed  a  debtor  in  execution  to  the  keeper  of  a  stale 
jail.  That  case  decides  that  where  a  debtor  taken  in  execution  was  de- 
livered by  the  marshal  into  custody  in  a  state  jail,  and  put  in  charge  of 
the  keeper  of  the  jail,  and  escaped  from  such  keeper  without  the  fault 
of  the  marshal,  the  marshal  was  not  liable.  The  act  of  congress  limited 
the  responsibility  of  the  marshal  to  his  own  acts  and  the  acts  of  his 
deputies.  The  keeper  of  the  jail  was  neither  in  fact  nor  in  law  the  dep- 
•  uty  of  the  marshal.  He  was  a  county  officer,  not  appointed  by  the 
marshal,  nor  in  any  way  responsible  to  him,  nor  removable  at  his  will. 
When  a  debtor  was  regularly  committed  to  a  state  jail  by  the  marshal, 
he  was  no  longer  in  the  custody  of  the  marshal,  nor  controllable  by  him. 
Therefore  the  marshal  was  not  liable  for  the  default  of  the  jailer.  There 
is  a  clear  implication  running  all  through  the  case  that,  if  the  prisoner 
had  escaped  through  the  fault  of  the  marshal  or  his  deputy,  the  marshal 
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would  have  been  liable,  and  the  judgment  of  the  circuit  court  aflSrmed. 
In  the  case  at  bar,  the  prisoner  went  at  large  by  consent  of  the  deputy- 
marshal  who  had  him  in  custody.  The  marshal  gives  his  bond  for  the 
faithful  discharge  of  the  duties  of  his  office,  and  is  as  much  responsible 
for  the  acts  of  his  deputy  as  for  his  own  acts.  The  deputy  gives  bond 
to  the  marshal,  and  is  to  him  alone  responsible.  The  public  look  to  the 
marshal  for  indemnity,  and  know  nothing  of  his  deputies. 

The  defendant's  counsel  rely  in  some  degree  upon  the  defense  set  up 
by  plea  that  after  the  prisoners  were  permitted  to  go  at  large  they  volun- 
tarily surrendered  themselves  up  to  the  deputy,  and  were  again  confined 
in  jail,  and  their  keeping  paid  for  by  the  plaintiff.  This  appears  to  be 
the  fact,  but  it  also  appears  that  their  escape  was  unknown  to  the  plain- 
tiff. Under  these  circumstances  the  facts  do  not  constitute  a  defense. 
All  the  authorities  cited  on  the  point  by  defendant  relate  to  cases  where 
the  escape  was  negligent,  and  not  voluntary.  No  doubt,  when  the  es- 
cape is  not  voluntary, — ^that  is,  where  il  is  without  the  knowledge,  con- 
sent, or  fault  of  the  officer, — there  may  be  a  recapture  when  fresh  pur- 
suit is  made,  and  such  recapture  may  be  pleaded  in  an  action  for  the 
debt.  But  this  was  never  the  rule  in  cases  where  the  officer  permitted 
the  prisoner  to  go  at  large.  In  such  cases  he  cannot  recapture,  and,  if 
he  do,  that  will  not  affect  his  liability  for  the  execution  debt.  In  fact, 
by  such  recapture  he  makes  himself  liable  to  an  action  for  false  impris- 
onment, and  the  prisoner  will  be  discharged  on  habeas  corpus.  In  these 
cases  it  is  held  that  not  even  a  fire  or  a  mob  or  anything  less  than  the 
act  of  God  or  the  public  enemies,  will  avail  to  excuse  the  officer.  Such 
seems  to  be  the  settled  doctrine  to  this  day  in  England,  and  generally  in 
this  country,  wherever  the  common  law  prevails,  and  whether  this  was 
the  original  rule  of  the  common  law  before  the  statutes  of  13  Edw.  I.,  c. 
11,  (Westminster  II.,  c.  11,)  and  1  Rich.  II.,  c.  12,  were  enacted,  or 
whether  these  statutes  introduced  the  rule,  it  is  quite  unnecessary  to  in- 
quire. The  rule  is  one  of  public  policy,  and  has  been  deemed  necessary 
to  insure  good  faith  and  diligence  on  the  part  of  sheriffs  and  marshals. 
It  may  seem  in  such  a  case  as  this,  where  there  has  been  no  personal 
fault  attaching  to  the  marshal,  to  be  a  stringent  rule.  But  the  answer  to 
such  a  suggestion  is  that  the  act  of  the  deputy  is  the  act  of  the  marshal, 
and  the  marshal  must  do  his  duty.  There  should  be  a  judgment  for 
the  plaintiff  for  the  amount  of  the  execution  debt  and  costs,  with  interest 
at  6  per  cent,  from  the  day  of  the  escape.  See  Hawkins  v.  Plomer^  2  W. 
Bl.  1048;  Alsq^t  v.  Eyles,  2  H.  Bl.  108;  Bonafous  v.  Walker,  2  Term 
R.  126;  Elliott  v.  Duke  of  Norfolk,  4  Term.  R.  789;  2  Phil.  Ev.  397; 
Souihcote*s  Case,  4  Coke,  846;  Fairchild  v.  Ca«e,  24  Wend.  381;  Rainey  v. 
Dunning,  2  Murph.  386;  Patten  v.  Hoisted,  1  N.  J.  Law,  277;  Adams  v. 
Turrentine,  8  Ired.  147;  Statev.  Halford,  6  Rich.  Law,  58;  Seymour  v.  Har- 
vey, 8  Conn.  70;  Bowen  v.  Huntington,  3  Conn.  423;  Clapp  v.  Hayvxird, 
15  Mass.  276;  Call  v.  Hagger,  8  Mass.  429;  Hophinstm  v.  Leeds,  78  Pa. 
St.  396;  Powers  v.  Wihmil  Cow.  274;  RUey  v.  Whittiker,  49  N.  H.  145; 
Sherbum  v.  BeaUie,  16  N.  H.  437;  FUewood  v.  Clement,  6  Dowl.  508; 
Butler  V.  Washburn,  25  N.  H.  251;  Phil.  Ev.  pt.  2,  c.  3,  p.  398. 
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Bane  at  Hamburg  v.  Flynn  et  al. 
(Oireuit  Court,  D.  MassachuMtU.    Hay  1,  1889. 

1.   EVIDENCB— IdKNTTPICATION  OF  PlSRSOlf . 

A  bill  to  recover  the  proceeds  of  certain  notes  alleged  that  snch  notes  were 
stolen  from  complainant,  a  banking  corporation  in  Germany,  by  one  William 
0.  Flynn :  that  he  purchased  drafts  with  the  notes  of  B.  8.  &  Co.,  and  gave 
them  to  defendants,  his  brother  and  sister.  There  was  evidence  of  Flynn's 
identity  by  the  bank  officers,  by  employes  of  an  hotel  in  Germany,  where  he 
stayed,  by  B.  S.  &  Co.'s  cashier,  by  photographs,  and  by  a  police  inspector, 
who  had  known  Flynn  for  years.  The  record  of  a  court  in  Germany  of  the 
conviction  of  one**  William  Flynn"  for  this  larceny  was  also  in  evidence. 
HM,  that  it  sufficiently  appeared  that  William  C.  Flynn,  defendants'  brother, 
took  part  in  the  larceny,  and  that  he  bought  the  drafts  in  controversy  with 
the  notes  stolen. 
8.  Drapts— Bona  Fide  Holder. 

Where  it  appears  that  defendants  were  surprised  to  receive  the  drafts,  and 
suspected  something  wrong  about  them;  that  they  said  to  an  officer  that  their 
brother  had  previously  caused  them  a  good  deal  of  disgrace,  and  that  the 
brother's  letters  accompanying  the  drafts  were  suspicious  in  character,— de- 
fendants cannot  be  held  bona  fide  holders  of  the  dralts. 
8.  Same. 

Nor  can  it  be  said  that  the  brokers  of  whom  the  drafts  were  bought,  or 
those  on  whom  they  were  drawn,  are  bona  fide  holders,  so  as  to  give  defend- 
ants a  good  title,  where  it  appears  that  the  drafts  had  never  been  paid, 
i.  Evidence— Record  of  Foreign  Court. 

The  record  of  the  German  court  is  admissible  to  show  Flynn's  conviction, 
but  not  to  prove  the  facts  on  which  it  was  based. 

In  Equity.     BUI  to  recover  possession  of  certain  personal  property. 
George  P.  Sanger ,  for  complainant. 
Horatio  E,  Swasey^  for  defendants. 

Colt,  J.  By  this  bill  the  complainant,  a  banking  corporation  located 
at  Hamburg,  Germany,  seeks  to  recover  possession  of  the  proceeds  of  cer- 
tain mark  notes  which  were  stolen  from  the  bank  on  June  22,  1885. 
The  bill  alleges  that  the  larceny  was  committed  by  three  persons,  one  of 
whom  was  William  C.  Flynn,  formerly  of  Boston,  the  brother  of  the  de- 
fendants, Catherine  J.  Flynn  and  John  M.  Flynn;  that  William  C.  Flynn, 
on  July  10,  1885,  with  a  part  of  the  proceeds  of  said  larceny,  bought 
two  sight  drafts  from  Brown,  Shipley  &  Co.,  bankers,  London,  upon 
Brown  Bros.  &  Co.,  Boston, — one  for  $3,000,  payable  to  the  defendant 
Catherine  J.  Flynn;  and  the  other  for  $250,  payable  to  the  defendant 
John  M.  Flynn.  The  bill  further  alleges  that  William  C.  Flynn  sent  the 
drafts  to  his  brother  and  sister  as  a  gift,  and  that  they  are  holders  thereof 
without  value.  The  prayer  of  the  bill,  as  amended,  is  that  the  drafts, 
now  in  the  custody  of  the  clerk  of  this  court,  be  canceled  and  destroyed, 
and  that  Brown  Bros.  &  Co.  pay  to  the  complainant  the  amount  of  the 
purchase  money  received  for  said  drafts,  to-wit,  $3,250.  The  firm  of 
Brown  Bros.  &  Co.  are  made  parties  to  the  bill.  The  defendants  Flynn, 
in  their  answer,  deny  any  personal  knowledge  of  the  alleged  robbery,  ex- 
cept upon  information  and  belief.     They  admit  the  receipt  of  the  drafts, 
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and  they  allege  that  they  are  bona  fide  holders  and  purchasers  of  the  drafts 
for  a  valuable  consideration,  and  without  notice.  The  defendants  have 
put  in  no  evidence.  From  the  evidence  of  the  complainant  it  appears 
Siat  Catherine  J.  Flynn  and  John  M.  Flynn  received  the  drafts  as  a  gift 
from  their  brother,  and  consequently  without  consideration. 

The  first  ground  of  defense  is  that  the  complainant  has  not  made  out 
by  sufficient  proof  that  William  C.  Flynn  was  one  of  the  persons  who 
committed  the  larceny,  or  that  he  was  the  person  who  bought  the  drafts 
from  Brown,  Shipley&  Co.  in  London.  The  fact  that  on  June  22, 1885, 
between  the  hours  of  11  and  12  o'clock  in  the  forenoon,  the  bank  was 
robbed  by  several  persons  of  200,000  marks,  is  proved  beyond  contro- 
versy. We  have  in  evidence  the  record  of  the  district  court  at  Ham- 
burg to  the  effect  that  one  William  Flynn  was  tried  and  convicted  of  this 
larceny.  We  have  the  testimony  of  the  Hamburg  bank  officers,  and  of 
the  em  ploy  &  at  the  hotel  in  Hamburg  where  Flynn  stayed,  also  of  the 
cashier  of  Brown,  Shipley  &  Co.,  London,  as  to  the  identity  of  Flynn. 
To  this  is  added  the  testimony  of  Police  Inspector  Houghton  of  Boston, 
who  has  known  Flynn  for  many  years.  The  identity  of  Flynn  is  proved 
by  photographs;  and,  while  the  testimony  is  not  entirely  conclusive  on 
this  point,  yet  I  am  satisfied  fr6m  a  careful  review  of  the  whole  evidence 
that  the  complainant  has  made  out  that  one  of  the  persons  who  took  part 
in  this  larceny  was  William  C.  Flynn,  the  brother  of  the  defendants,  and 
also  that  he  was  the  same  person  who  several  weeks  afterwards  purchased 
the  drafts  in  controversy  from  Brown,  Shipley  &  Co.,  of  London,  and 
that  these  drafts  must  have  been  purchased  with  the  mark  notes,  or  the 
proceeds  thereof,  which  Flynn  stole  from  the  bank. 

Being  satisfied  as  to  these  facts,  the  question  presents  itself  whether 
there  is  any  legal  defense  to  this  bill.  The  defendants  Flynn  are  not 
bona  fide  holders  of  these  drafts  for  a  valuable  consideration.  The  testi- 
mony goes  to  prove  that  they  were  surprised  at  receiving  them,  and  that 
in  reality  they  suspected  something  was  wrong  about  them;  and  they  did 
not  hesitate  to  say  to  the  officer  who  called  upon  them  that  they  had  had 
a  great  deal  of  disgrace  in  times  past  from  their  brother,  William.  The 
letters  from  William  to  his  brother  and  sister,  which  accompanied  the 
drafts,  are  also  of  a  very  suspicious  character.  While  these  defendants 
are  innocent  of  any  wrong-doing,  I  cannot  regard  their  legal  position  re- 
specting these  drafts  as  any  different  from  what  it  would  have  been  had 
their  brother  sent  them  the  mark  notes  which  he  stole  in  place  of  the  pro- 
ceeds in  the  form  of  drafts.  Nor  can  it  be  said  that  Brown,  Shipley  & 
Co.  or  Brown  Bros.  &  Co.  are  bona  fide  holders  for  value  of  these  drafts, 
and  that  the  defendants  get  a  good  title  through  them.  If  the  drafts  had 
been  paid,  the  situation  would  have  been  different.  The  rule  applicable 
to  negotiable  securities  cannot  be  invoked  in  this  case  to  protect  these  de- 
fendants, because  the  drafts  never  passed  into  the  hands  of  feonajide  hold- 
ers for  value. 

Certain  objections  were  taken  by  the  defendants  to  the  admission  of 
testimony.  We  will  only  consider  the  principal  one.  It  is  contended 
that  the  record  of  the  conviction  of  Flynn  is  inadmissible  in  this  suit. 
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A  judgment  is  always  admissible  to  establish  the  fact  of  the  rendition  of 
such  judgment.  The  record  of  the  Hamburg  court  was  admissible  to 
prove  that  a  certain  judgment  was  rendered  against  Flynn  in  a  certain 
cause  of  action.  So  far  it  is  competent  evidence,  though  it  is  not  ad* 
missible  to  prove  the  facts  on  which  such  judgment  was  rendered.  1 
Greenl.  Ev.  §§  687,  538.     Drummond  v.  Prestman,  12  Wheat.  515. 

The  drafts  in  question  have  been  deposited  with  the  clerk  by  the  de- 
fendants Catherine  J.  Flynn  and  John  M.  Flynn,  to  be  held  subject  to 
the  order  of  the  court.  The  defendants  Bullard  and  Curtis  (Brown  Bros. 
&  Co.)  have  not  answered  to  this  bill,  and  no  decree  pro  confesso  has  been 
entered  against  them.  They  may  have  considered  that  it  was  not  neces- 
sary for  them  to  answer  till  the  issue  was  decided  between  the  complain- 
ant and  the  defendants  Flynn. 


Sayings  Bank  of  Kansas  v.  National  Bane  of  GommergEi  (Cabpen- 

TEB,  Interpleader.) 

iOiretiU  Court,  W,  D.  Missouri,  W.  D.    AprU  24, 1889.) 

!•  Gambling  Contracts— Assignmbnt. 

Under  Comp.  Laws  Kan.  1885,  §  239,  declaring  the  keeping  of  a  faro-bank, 
and  inducing  or  permitting  any  person  to  play  thereat,  a  misdemeanor  pan- 
ishableby  fine  and  imprisonment,  and  section  1018,  declaring  that  the  com- 
mon law,  as  modified  by  the  constitution,  statutes,  judicial  decisions,  and 
conditions  and  wants  of 'the  people  remains  in  force,  the  transfer  of  a  certif- 
icate of  deposit  in  consideration  of  money  lost  at  faro  is  void* 

S.  8amb— Ck>NFLiCT  OF  Laws. 

The  certificate  having  been  made  in  a  state  in  which  the  keeping  and  use 
of  a  faro-bank  is  a  crime,  and  in  which  such  transfer  is  declared  void  by  ex- 
press statute,  (Rev.  St.  Mo.  §§  5720, 6721,)  the  transfer  will  be  held  void  there 
though  made  in  a  state  in  which  it  is  valid. 

8.  Same— BuBDEN  of  (^oof. 

The  certificate  being  payable  to  the  transferrer's  order,  the  transferee 
must  show  that  the  transfer  is  valid  before  he  can  recover  on  the  certificate. 
Such  transfer  is  not  the  case  of  wager  in  which  the  stake  has  been  turned  over 
to  the  winner  before  suit  brought. 

4.  Negotiable  Instruments— Rkquisitbs—Certipicatb  of  DEPosrr. 

Under  Rev.  St.  Mo.  §  547.  providing  that  a  promissory  note  payable  In 
money  expressed  to  be  for  value  received,  etc.,  shall  be  negotiable  as  inland 
bills  of  exchange,  a  certificate  of  deposit  made,  issued,  and  to  be  paid  there 
and  lacking  the  words  **  for  value  received,  **  is  not  negotiable,  and  it  is  imma- 
terial that  it  was  transferred  in  another  Jurisdiction. 

&  Same— Indorsement  and  Transfer. 

a  bank  receiving  such  certificate,  and  simply  issuing  therefor  its  own  cer- 
tificate of  deposit  for  a  corresponding  amount,  the  latter  certificate  not  hav- 
ing been  transferred,  but  being  within  the  control  of  the  court,  is  not  an  in- 
nocent purchaser  for  value. 

0.  Gambling  Contracts— RBSTrruTioN. 

Where  the  transferee  at  the  time  of  the  transfer  advanced  money  to  the 
transferrer  on  account  of  the  transfer  and  because  of  the  transferrer's  mis- 
fortune, such  money  should  be  restored  out  of  the  proceeds. 

At  Law. 
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Action  by  H.  C.  Carpenter  against  C.  L.  Maltby  and  the  Savings 
Bank  of  Kansas  and  action  by  the  Savings  Bank  of  Kansas  against  the 
National  Bank  of  Commerce  of  Kansas  City,  submitted  by  stipulation  as 
an  interpleader  between  the  savings  bank  and  Carpenter.  Rev.  St.  Mo. 
1879,  §  647,  provides  that  "every  promissory  note  for  the  payment  of 
money  to  the  payee  therein  named  or  order  or  bearer  and  expressed  to 
be  for  value  received  *  *  *  shall  have  the  same  effect  and  be  nego- 
tiable in  like  manner  as  inland  bills  of  exchange." 

Hutchmgi  &  KepUnger  and  Jaa.  W.  Oamer^  for  Savings  Bank  of 
Kansas.  , 

Kame8,  Holmea  &  Krauthqff^^  for  National  Bank  of  Commerce. 

Wash  Adams  and  E.  0.  Mapledarum^  for  Carpenter. 

Philips,  J.  This  controversy  grows  out  of  substantially  the  following 
state  of  facts: 

On  June  15,  1888«  Carpenter  deposited  with  the  said  Bank  of  Commerce  of 
Kansas  City,  Mo.,  the  sum  of  $8,500,  and  took  from  the  bank  its  certificate  of 
deposit  therefor  as  follows: 

''National  Bank  of  CoMMEaos  of  Kansas  Citt. 

••»3,500.00.  Kansas  City,  Mo.,  June  15. 1888. 

"H.  C.  Carpenter  has  deposited  in  this  bank  thirty-flv^  hundred  and  00-100 
dollars,  payable  to  the  order  of  himself  on  the  return  of  this  certificate  prop- 
erly endorsed. 
"«3,500.00.  H.  C.  SOHwrrzQEBEL,  A.  C." 

On  the  day  following,  Carpenter  visited  a  gambling  house  Just  across  the 
line  in  the  state  of  Kansas,  kept  by  one  Clayton  Maltby,  who  ran  what  is 
known  as  a  '*Faro-bank,"  where  Carpenter  was  induced  to  play  at  said  gam- 
bling device,  and  lost  the  sum  of  83,500»  to'pay  which  he  wrote  his  name  on 
the  back  of  said  certificate  of  deposit  and  delivered  the  same  to  said  Maltby  or 
his  agent.  On  the  same  day  Maltby,  through  his  agent,  presented  said  cer- 
tificate to  the  said  Bank  of  Commerce  for  payment,  which  was  refused  by 
the  bank,  on  the  ground  that  it  had  been  notified  by  Carpenter  not  to  pay  the 
same.  Thereupon  Maltby  on  the  same  day  took  said  certificate  to  the  Sav- 
ings Bank  of  Kansas,  which  is  located  just  across  the  line  from  Kansas  City, 
Mo.,  and  deposited  the  same  in  said  last  named  bank»  receiving  therefor  the 
following  certificate: 

•*<^,500.00.  Certifioatb  of  Dbpostt. 

''This  certificate  is  not  subject  to  check. 

"Savings  Bank  of  Kansas. 

"Kansas  Cmr,  Kan.,  June  16, 1888. 

"This  is  to  certify  that  0.  L.  Maltby  has  deposited  the  sura  of  thirty-five 

hundred  dollars,  with  the  Savings  Bank  of  Kansas,  for  the  term  of . 

months,  which  certificate  is  to  draw  interest  at  the  rate  of per  cent. 

per  annum. 

"No.  608.  R.  W.  HiLiKEB,  Cashier." 

The  evidence  shows  that  Maltby,  who  seems  to  have  done  a  large  business, 
usually  made  deposits  of  money  at  this  bank,  and  took  therefrom  similar  cer- 
tifica'tes  of  deposit;  and  that  the  bank  took  the  certificate  of  the  Bank  of  Com- 
merce without  any  notice  as  to  the  manner  in  which  Maltby  acquired  the 
same.  On  the  18th  day  of  June  following,  the  Savings  Bank  of  Kansas  sent 
v.38F.no.lO— 51 
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the  certificate  to  the  Bank  of  Commerce  for  collection,  through  the  clearing 
house  of  Kansas  City,  Mo.,  where  it  was  thrown  out  for  non-payment:  and  on 
the  same  day  it  was  duly  protested,  steps  having  been  taken  by  Carpenter  look- 
ing to  the  stopping  of  its  payment.  In  August  following,  Carpenter  insti- 
tuted suit  in  the  circuit  court  of  Jackson  county,  Mo.,  against  Maltby  and 
the  said  iSavings  Bank  of  Kansas,  having  for  its  object  the  cancellation  of  said 
indorsement  on  said  certificate  of  deposit  held  by  the  savings  bank  and  its 
reclamation.  This  proceeding  was  based  upon  provisions  of  the  statute  in 
Missouri  authorizing  such  action  growing  out  of  the  loss  of  such  security  at 
such  gambling  device.  This  suit,  on  the  application  of  the  bank,  was  removed 
from  the  state  court  to  this  court.  On  the  30th  of  July,  1888,  the  said  sav- 
ings bank  instituted  suit  in  this  court  against  the  said  National  Bank  of  Com- 
merce to  recover  judgment  on  the  certificate  of  deposit  issued  by  the  latter 
bank  to  said  Carpenter.  The  cause  was  submitted  to  the  court  for  heiiring, 
on  stipulations  of  all  parties  concerned  that  the  two  causes  should  be  heard 
together,  as  if  Carpenter  appeared  as  interpleader  in  said  controversy.  The 
defendant  bank,  by  its  answer  and  position  in  this  controversy,  is  an  indif- 
ferent party,  asking  to  be  protected,  ready  and  willing  to  pay  over  its  debt  to 
whomsoever  the  court  may  find  to  be  entitled  thereto.  So  that  the  real  con- 
troversy here  is  between  the  savings  bank  and  Carpenter* 

The  only  consideration  for  the  transfer  of  the  certificate  from  Carpen- 
ter to  Maltby  being  for  so  much  money  lost  by  Carpenter  at  the  game  of 
"faro"  run  by  Maltby,  had  such  loss  occurred  in  Missouri,  the  transfer, 
both  as  to  Maltby  and  any  assignee  under  him,  would  have  been  abso- 
lutely void  and  of  no  effect.  The  indorsement  on  the  certificate  by 
Maltby  would  be  as  if  never  written.  Rev.  St.  Mo.  §§  5720-5723^  WiOr 
iams  V.  WaU,  60  Mo.  318. 

The  contention  of  plaintiff,  however,  is — Urd,  that  the  gambling  de* 
vice  in  question,  as  also  the  iodorsement  and  deposit  of  the  certificate 
in  the  savings  bank,  occurred  in  the  state  of  Kansas;  and,  second,  that 
the  certificate  of  deposit  issued  therefor  by  the  savings  bank  to  Maltby 
occurred  in  the  state  of  Kansas;  and,  therefore,  the  rights  of  the  plain- 
tiff are  to  be  determined  by  the  law  of  the  latter  state  as  it  affected  those 
transactions.  Plowing  from  these  assumptions,  plaintiff  contends — 
Rrst,  that  there  is  no  statute  of  Kansas  akin  to  that  of  Missouri  invali- 
dating and  nullifying  the  transaction  between  Carpenter  and  Maltby; 
and,  second,  that  such  certificate  of  deposit  in  the  state  of  Kansas  pos- 
sesses the  quality  of  commercial  paper,  negotiable  as  an  inland  bill  of 
exchange;  and,  third,  that  the  plaintiff  acquired  the  same  in  the  usual 
course  of  trade,  as  an  innocent  purchaser.  By  the  criminal  statutes  of 
that  state,  (section  239,  Comp,  Laws  Kan.  1885,)  the  keeping  of  such  a 
gambling  device  as  a  "faro-bank,"  and  inducing  or  permitting  any  per- 
son to  play  thereat,  are  declared  a  misdemeanor,  punishable  by  impris- 
onment in  a  county  jail,  not  exceeding  one  year,  and  by  a  fine  not  ex- 
ceeding $1 ,000.  It  is  true  that  no  provision  like  that  of  the  Missouri 
statute  is  found  declaring  all  conveyances,  bonds,  notes,  biUs,  etc.,  pred- 
icated of  such  gambling  transactions,  null  and  void.  But  does  it  fol- 
low that  an  act,  declared  by  the  criminal  statute  of  the  state  to  be  {i  mis- 
demeanor punishable  by  imprisonment  and  fine  as  contrary  to  the  moral 
sense  of  the  people  and  inimical  to  the  well-being  of  society,  can  be  made 
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the  basis  of  a  contract  between  the  criminal  actors,  enforceable  in  her 
courts?  It  would  certainly  be  a  marked  incongruity  for  the  civil  courts 
of  a  state  to  lend  their  countenance  and  aid  to  a  contract  between  two 
gamblers,  when  the  criminal  courts  were  punishing  corporally  the  par- 
ties for  violating,  in  the  act  leading  to  the  contract,  the  Criminal  Code 
designed  to  suppress  vice  and  preserve  the  public  morals.  It  is  ex- 
pressly declared  in  section  3,  p.  1018,  Comp.  Laws  Kan.  1885,  that  "the 
€ommon  law,  as  modified  by  constitutional  and  statutory  law,  judicial 
decisions,  and  the  condition  and  wants  of  the  people,  shall  remain  in 
force  in  aid  of  the  general  statutes  of  this  state.  *  *  *  »  The  common 
law  of  England,  as  altered  by  the  statute  of  9  Anne,  c.  14,  declared  'Hhat 

.aU  notes,  bills,  bonds,  etc.,  given  *  *  *  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any  part  of  the  consideration  *  *  * 
shall  be  for  any  money  or  other  valuable  thing  whatsoever,  won  by  gam- 
ing, *  *  *  ahall  be  utterly  void,  frustrate,  and  of  no  effect  to  all 
intents  and  purposes  whatsoever."  See  4  Bac.  Abr.  456;  Vaughan  v. 
WhiUxmb,  2  Bos.  &  P.  (N.  R.)  413;  Evans  v.  Cook,  11  Nev.  75. 
In  Harris V.  Rurnida,  12  How.  83,  it  is  said: 

'*The  object  of  all  law  Is  to  repress  vice  and  to  promote  the  general  welfare 
of  society;  and  it  does  not  give  its  assistance  to  a  person  to  enforce  a  demand, 
originating  in  his  breach  or  violation  of  its  principles  and  enactments.  Con- 
tracts in  violation  of  statutes  are  void;  and  tliey  are  so,  whether  the  consid- 
eration to  be  performed  or  the  act  to  be  done  be  a  violation  of  the  statute.  A 
statute  may  either  expressly  prohibit  or  enjoin  an  act,  or  it  may  implitxlly 

'  prohibit  or  enjoin  it,  by  affixing  a  penalty  to  the  performance  or  omission 
thereof.  It  makes  no  difference  whether  the  prohibition  be  expressed  or  im- 
plied.   In  either  case  a  contract,  in  violation  of  its  provisions,  is  void." 

And  further  on  it  is  said  that  this  rule  is  always  to  be  applied  "when 
the  statute  was  made  for  the  protection  of  the  public  from  moral  evils  or 
from  those  which  we  know  from  experience  that  society  must  be  guarded 
from  by  preventive  legislation."  A  penalty  implies  a  prohibition.  I  think 
it  not  too  much  to  say,  that  the  consensus  of  the  moral  sense  of  the 
American  people  is  that  wagering  contracts  and  transactions  growing  out 
of  such  a  gambling  device  as  "faro"  are  repugnant  to  the  well-being  of 
society,  fraught  with  vice,  and  pregnant  with  demoralization,  corrupting 
alike  to  youth  and  the  aged.  They  must,  therefore,  be  contrary  to  pub- 
lic policy,  and  be  subject  to  the  wholesome  maxims,  ez  twrpi  caiiea  nan 
oritur  actio;  ez  ddo  mah  raon  oritur  actio. 

Conformably  to  this  principle  it  is  held  in  Conner  v.  Mackey,  20  Tex. 
747,  that  where  the  consideration  of  the  note  sued  on  was  money  won  at 
a  game  of  cards  called  "Poker,"  the  consideration  was  illegal,  on  the  gen- 
eral ground  that  gaming  at  cards  tends  to  immorality.  This  doctrine 
has  been  recognized  by  the  courts  of  Kansas.  Reynolds  v.  McKinney,  4 
Kan.  109;  Cleveland  v.  Wdff,  7  Kan.  187. 

Counsel  for  plaintiff,  seizing  upon  the  proposition  advanced  by  counsel 
for  Carpenter  that  the  case  may  be  regarded  as  an  action  of  replevin  by 
Carpenter  to  recover  possession  of  the  certificate  of  deposit,  contend  that 
the  certificate  of  deposit  itself  was -wagered  on  the  game,  and  it  having 
been  actually  turned  over  to  the  winner,  both  parties  being  in  pari  delicto, 
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replevin  will  not  lie  to  recover  it  back  in  the  absence  of  an  express  statute, 
likening  the  case  to  that  where  a  stakeholder  had  turned  over  the  stake  to 
the  winner  before  action  brought.  That  is  not,  however,  this  case.  The 
certificate,  being  payable  to  order,  was  not  available  to  any  third  party, 
without  the  indorsement  of  Carpenter.  He  indorsed  it  and  turned  it  over 
to  Maltby  in  settlement  of  his  loss  sustained  on  the  hazard.  This  action 
is  to  recover  on  this  evidence  of  debt,  in  which,  to  give  plaintiff  any  stand- 
ing in  court,  it  is  indispensable,  both  in  pleading  and  proof,  to  show  a 
valid  transfer  by  indorsement  by  the  payee.  This,  therefore,  brings  into 
view  the  transaction,  the  fact  of  the  indorsement,  and  the  plaintiff's  right 
to  enforce  the  contract  as  against  the  payor  and  the  interpleader,  Car- 
penter. A  check  placed  in  the  hands  of  B.  on  a  wager  with  G.  as  to  the 
handwriting  of  D.  has  been  held  to  be  void.  Edgell  \\  McLaughUuy  6 
Whart.  176.  And  if  there  had  been  money  in  bank  and  the  loser  had 
drawn  it  out  to  prevent  payment,  he  would  not  have  been  liable  to  the 
winner  for  money  had  and  received.     Denniston  v.  Oooh^  12  Johns.  376. 

If  it  were  conceded,  however,  that  this  action  would  be  maintainable 
in  the  forum  of  Kansas,  would  the  courts  of  Missouri  entertain  such 
action?  We  make  no  question  of  the  general  rule  that  a  contract  made 
in  another  jurisdiction  valid  by  the  lex  loci  corUractua  is  generally  enforce- 
able in  every' other  jurisdiction.  But  this  rests  upon  the  doctrine  of 
comity;  and  depending  upon  this  comity,  jure  genUvmy  the  law  of  public 
preservation,  like  the  natural  law  of  self-preservation,  forbids  that  any 
nation  or  state  should  be  bound  to  recognize  and  enforce  any  oontract, 
no  matter  where  made,  inimical  or  injurious  to  its  own  interests,  or  hurt- 
ful or  pernicious  to  its  moral  sense  and  public  policy.  Story,  in  his 
Conflict  of  Laws,  §  258,  reckons  among  these  contracts,  such  as  '4n  their 
o^vn  nature  are  founded  in  moral  turpitude  and  are  inconsistent  with  the 
good  order  and  solid  interests  of  society."  "No  people  are  bound  or  ought 
to  enforce  or  hold  valid  in  their  courts  of  justice  any  contract  which  is 
injurious  to  their  public  rights,  or  offends  their  morals,  or  contravenes 
their  policy,  or  violates  a  public  law."    2  Kent,  Comm.  458. 

The  statute  of  this  state  denounces  the  keeping  and  use  of  "faro  "-banks 
as  a  crime;  and  declares  all  conveyances,  bonds,  bills,  notes,  and  secu- 
rities, the  consideration  of  which  is  money  or  property  won  at  any  game 
or  gambling  device,  void  and  annuUible  by  her  courts,  even  in  the  hands 
of  an  assignee.  This  statute  is  but  expressive  of  the  moral  sense  of  the 
community,  and  is,  as  held  by  the  supreme  court,  in  WiUiavis  v.  Fafl, 
60  Mo.  318,  "in  aid  of  the  statute  punishing  gambling  as  a  criminal 
offense." 

In  Watson  ▼.  Murray ^  23  N.  J.  Eq,  257,  it  was  held  that  a  partnership 
in  the  lottery  business  in  another  state  would  not  be  enforced  in  New 
Jersey,  although  valid  where  formed,  because  lotteries  are  mala  in  «, 
"bad  in  their  nature  and  bad  in  their  results;  notoriously  prejudicial  to 
the  interests  and  morals  of  the  public." 

In  the  case  at  bar,  Maltby  established  his  gambling  house  just  across 
the  state  line  in  Kansas  City,  Kan.,  with  but  a  street  or  block  separating 
it  from  Kanaas  City,  Mo.;  so  close  that  the  immoral  atmosphere  of  his 
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establishment  can  be  breathed  by  the  people  of  Missouri,  and  its  demor- 
alizing influence  be  felt  in  the  adjacent  community.  It  does  seem  to 
me  that  the  courts  of  justice  in  this  jurisdiction  ought  to  close  their 
doors  against  such  a  suitor  when  he  brings  his  transactions,  growing  out 
of  his  nefarious  calling,  to  her  temples  for  arbitrament. 

But,  say  learned  counsel,  the  certificate  of  deposit  in  question  under 
the  Kansas  statute,  where  it  was  transferred,  is  in  the  nature  of  a  nego- 
tiable promissory  note,  and  the  plaintiff  is  an  innocent  purchaser.  To 
this  we  answer,  the  certificate  in  question  was  issued  by  the  defendant 
bank  in  the  state  of  Missouri,  and  this  is  the  place  of  performance  of 
the  contract.  By  the  statute  law  of  this  state  the  certificate  of  deposit 
is  not  a  n^otiable  instrument,  as  it  lacks  the  essential  words,  "for  value 
received."  Bank  v.  J5anfc,  3  Mo.  App.  362;  Bailey  v.  Smock,  61  Mo.  219. 
Its  negotiation  in  a  foreign  jurisdiction  cannot  alter  the  rights  of  the  par- 
ties when  sued  in  this  jurisdiction,  the  place  of  the  contract  and  the  place 
for  its  performance.     Dickinson  v.  Edwards,  77  N.  Y.  573. 

Is  the  plaintiff  an  innocent  purchaser?  To  constitute  it  such  it  must 
have  taken  the  certificate  without  notice  of  how  Maltby  obtained  it,  and 
paid  or  parted  with  something  of  value  therefor.  The  bank  paid  no 
money  on  it,  but  only  issued  to  Maltby  its  certificate  of  deposit  for  a  cor- 
responding amount.  If  that  certificate  in  the  state  of  Kansas  possessed 
the  quality  of  negotiable  commercial  paper,  it  may  be  conceded  that  if 
Maltby  had  negotiated  it,  or  that  it  was  now  so  situated  that  the  bank 
did  not  know  who  held  it  and  might  become  liable  to  some  third  inno- 
cent holder,  its  attitude  in  this  controversy  might  be  different.  LHghy  v. 
JoTies,  67  Mo.  104-108.  But  the  certificate  has  not  been  transferred  by 
Maltby.  On  the  contrary  he  produced  it  in  evidence  at  the  trial  of  this 
cause,  and  it  is  now  in  the  possession  of  this  court.  The  plaintiff  is  ex- 
posed to  no  peril,  as  the  certificate  is  at  its  command.  The  parties  are 
all  before  the  court,  the  rights  of  all  can  be  protected,  and  justice  be  done. 
My  conclusion  is  that  the  plaintifi^s  action  must  fail. 

It  further  appears  from  the  evidence  that  on  the  occasion  of  the  loss 
of  the  cei*tificate  in  question  Maltby  let  Carpenter  have  in  money  the  sum 
of  $200.  Maltby  claims  that  this  advance  was  made  to  Carpenter  in  part 
consideration  of  the  transfer  of  the  certificate,  while  Carpenter  claims  that 
it  was  a  separate  transaction  wholly  independent  of  the  loss  of  the  cer- 
tificate. It  is  quite  manifest  to  my  mind  that  these  transactions  were 
so  allied  to  each  other,  both  as  to  the  time  and  circumstance,  as  to  lead 
irresistibly  to  the  conclusion  that  this  money  was  so  advanced  on  account 
of  the  loss  or  transfer  of  the  certificate;  that  it  would  not  have  been  made 
but  for  Carpenter's  misfortune.  To  permit  Carpenter  to  recover  from 
Maltby  the  certificate,  and  secure  its  entire  proceeds,  without  making 
restitution  of  the  $200,  would  be  unequal  and  unjust. 

The  judgment  therefore  is  that  plaintiff  take  nothing  by  its  action; 
that  the  defendant  pay  over  to  Carpenter  the  sum  of  $3,300,  and  to 
Maltby  the  ^um  of  $200,  in  satisfaction  of  its  certificate  of  deposit* 
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Adreveno  V.  Mutual  Reserve  Fund  Life  Ass'n. 

{Circuit  Court,  E,  D.  MiMouri,  B.  D.    June  18, 1889.) 

Insurance— False  Representations— Waiver  by  Inaction. 

Mere  inaction  on  the  part  of  a  life  insurance  company  for  a  period  of  90  or 
85  days  after  it  receives  information  that  the  habits  of  the  assured  are  at  vari- 
ance with  the  representations  made  by  him  to  secure  the  policy  does  not 
amount  to  a  waiver  of  the  forfeiture. 

At  Law.     On  motion  tp  set  aside  verdict,  and  for  new  trial. 

Action  by  Giovanni  B.  Adreveno  against  the  Mutual  Reserve  Fund 
Life  Association  to  recover  on  a  policy  of  life  insurance.  There  was  a 
verdict  for  plaintiff,  and  the  present  motion  is  to  set  it  aside.  For  opinion 
on  admissibility  of  evidence,  see  34  Fed.  Rep.  870. 

CkMins  &  Jamison^  for  plaintiff. 

W.  C.  (k  J.  C  JoTies,  for  defendant,  cited: 

Foot  V.  Insurance  Co,,  61  N.  Y.  571;  May,  Ins.  §§  497,  502;  Tnaurantse 
Co,  V.  Stef>enson,  (Ky.)  8  Ins.  Law  J.  922;  Carr  v.  Railway  Co.,  L.  R.  10  C. 
P.  307;  Insurarwe  Co.  v.  Raddin,  7  Sup.  Ct.  Rep.  500;  Morrison  v.  Insur- 
ance Co.,  59  Wis.  163,  18  N.  W.  Rep.  13;  Schwarzhach  v.  Protective  Union^ 
25  W.  Va.  666;  Bevin  v.  Insurance  Co.,  23  Conn.  249;  Frost  v.  Insurance 
Co.,  5  Denio,  154;  Insurance  Co.  v.  Wolff,  95  U.  S.  326;  Haytoard  v.  Insur- 
ance Co.,  52  Mo.  195;  Reid  v.  Insurance  Co.,  58  Mo.  429;  Bank  v.  Arm- 
strong, 92  Mo.  281.  4  S.  W.  Rep.  720;  liJieehy  v.  Railway  Co..  94  Mo.  580, 
7  S.  W.  Rep.  579. 

Thayer,  J.  I  have  no  doubt  that  the  verdict  in  this  case  was  against 
the  weight  of  evidence,  and  ought  to  be  set  aside  on  that  ground.  The 
case  has  been  held  under  advisement,  however,  to  consider  the  further 
question  whether  under  the  evidence  adduced  at  the  trial  the  case  ought 
to  have  gone  to  the  jury.  That  question,  in  my  opinion,  must  be  an- 
swered in  the  negative.  Adreveno  made  false  representations  as  to  his 
habits  of  life  to  secure  the  policy.  That  fact  was  confessed,  and  the  pol- 
icy for  that  reason  was  voidable  at  the  election  of  the  company.  Infor- 
mation reached  the  company,  after  it  delivered  the  policy,  that  Adre- 
veno was  a  drunkard.  This  information  was  at  variance  both  with  the 
representations  made  by  the  assured  as  well  as  with  the  certificate  of  the 
medical  examiner,  who  certified  that  Adreveno  appeared  to  be  a  "first- 
class  risk."  Undoubtedly  the  information  came  from  such  an  authen- 
tic source  that  it  was  the  company's  duty  to  have  taken  steps  to  ascer- 
tain the  truth  or  falsity  of  the  report.  I  think,  however,  that  reason- 
able diligence  only  was  required  in  making  such  investigation;  and  it 
appears  to  me,  considering  all  the  circumstances  of  the  case,  that  the 
evidence  did  not  disclose  any  such  delay  in  making  or  setting  on  foot 
such  an  investigation  as  would  warrant  a  jury  in  finding  from  the  com- 
pany's inaction  that  it  elected  to  continue  the  risk  whether  Adreveno  had 
been  theretofore  temperate  or  intemperate.  Adreveno  died  of  "  alcohol- 
ism," within  two  months  after  the  policy  was  delivered.     The  informa- 
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tion  that  be  had  been  and  was  an  intemperate  man  came  to  that  officer 
of  the  company  whose  duty  it  was  to  investigate  the  report  not  over  30 
or  35  days  before  the  death  of  the  assured.  It  was  not  his  duty  to  neg- 
lect other  business  and  give  his  undivided  attention  to  the  investigation 
of  the  matter  so  brought  to  his  notice.  All  that  could  be  expected  or 
required  of  the  company  was  that  it  should  investigate  the  report  in  the 
due  course  of  its  business,  and  make  its  election  to  continue  or  cancel 
the  risk  when  the  truth  was* ascertained.  The  evidence  showed,  I  think, 
that  the  company  pursued  the  usual  course  adopted  with  reference  to 
such  reports,  and  acted  with  ordinary  diligence.  Another  fact  to  be 
noted  is  that  no  assessments  were  levied  on  the  policy  between  the  date 
of  its  delivery  and  the  assured 's  death.  If  it  had  levied  assessments  on 
the  policy  after  the  receipt  of  information  that  the  policy  was  perhaps 
voidable,  the  jury  might  have  been  authorized  to  infer  that  the  company 
had  elected  to  continue  the  risk,  notwithstanding  the  false  representa- 
tions of  the  assured.  The  case  is  barren  of  any  elements  of  estoppel. 
During  the  two  months  that  elapsed  between  the  issuance  of  the  policy 
and  the  assured's  death,  the  company  did  no  act  calculated  to  mislead 
him.  The  case,  so  far  as  the  plaintiff  is  concerned,  rests  wholly  on  the 
fact  of  the  company's  inaction  for  a  period  of  30  or  35  days  after  it  was 
informed  that  the  assured  was  a  man  of  bad  habits;  and  that  fact  alone, 
in  my  judgment,  is  not  sufficient  to  warrant  a  jury  in  finding  that  it 
waived  the  forfeiture.    The  motion  for  a  new  trial  is  sustained. 


Welles  v.  Stout. 

{OvreuU  Court,  K  D.  Iowa,  E.  D.    May  27, 1889.) 

National  Banks— Inbolvenct— Set- Off. 

In  an  action  by  the  receiver  of  an  insolvent  national  bank  to  recoTer  of  a 
stockholder  an  assessment  on  his  shares,  the  defendant  alleged  as  a  counter- 
claim that  the  comptroller  of  the  currency  had  directed  the  bank  to  restore 
the  value  of  certain  securities  held  by  it  which  had  been  reported  worthless 
by  an  examiner;  that  certain  of  the  stockholders,  including  defendant,  had 
raised  a.fund.  which  was  placed  in  the  hands  of  trustees,  to  apply  so  much 
as  might  be  from  time  to  time  required  by  the  comptroller  to  retire  such  se- 
curities; that  the  fund  was  deposited  with  the  bank,  with  full  notice  of  the 
purpose  to  which  it  was  to  be  applied;  that  a  portion  had  been  used  to  retire 
the  securities  designated,  and  that  when  the  bank  failed,  the  balance  of  the 
fund  came  into  the  hands  of  the  receiver,  and  was  now  claimed  by  him  as  a 

gart  of  the  ordinary  assets  of  the  bank;  that  a  certain  portion  of  this  balance 
elonged  to  defendfant,  which  amount  he  asked  to  set  off  against  plaintiff's 
demand.  Eeld,  that  a  general  demurrer,  based  on  the  ground  that  nq  set-off 
or  counter-claim  was  available  in  such  an  action,  would  be  overruled,  as  the 
claim  could  be  set  off  if  it  was  of  such  a  nature  that  the  holder  would  be  en- 
titled to  receive  the  full  amount  before  distribution  by  the  receiver  to  general 
creditors. 

At  Law.     On  demurrer  to  answer  and  counter-claim. 

William  Graham,  for  plaintiff. 

Henderson^  Hurd^  DanieU  &  Kiesd  and  F.  OWonneU^  for  defendant. 
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Shibas,  J.  The  plaintiff,  as  the  receiver  of  the  Commercial  National 
Bank,  seeks  in  this  action  to  recover  from  the  defendant  the  sum  of 
$5,500,  being  the  amount  of  an  assessment  levied  upon  the  shares  of  the 
insolvent  bank  by  the  comptroller  of  the  currency.  The  defendant, 
among  other  defenses,  by  an  amendment  to  the  answer,  set  up  a  counter- 
claim based  upon  the  following  facts:  That  in  December,  1887,  the 
comptroller  of  the  currency  sent  a  letter  of  advice  to  the  Commercial  Na- 
tional Bank,  requiring  that  proper  steps  be  tiaken  to  restore  the  value  of 
certain  securities  held  by  the  bank  which  had  been  reported  worthless 
by  a  bank  examiner,  and  which  impaired  the  standing  of  the  bank;  that 
in  order  to  comply  with  the  requirement  of  the  comptroller  certain  of 
the  stockholders  of  said  bank  raised  a  fund  of  $100,000,  to  which  the 
defendant  contributed  the  sum  of  $5,500,  which  fund  was  placed  in  the 
hands  of  J.  R.  Waller  and  J.  K.  Graves,  as  trustees  for  the  contributors 
of  such  fund,  with  authority  on  their  part  to  use  and  apply  so  much  of 
said  fund  as  might  from  time  to  time  be  required  to  retire  such  securi- 
ties of  said  bank  as  the  comptroller  and  the  bank  examiner  appointed 
by  him  should  designate;  that  said  trustees  placed  said  fund  in  the  keep- 
ing of  said  Commercial  Bank,  with  full  notice  to  the  bank  of  the  pur- 
pose for  which  it  was  given,  and  to  which  alone  it  could  be  applied; 
that  the  bank  undertook  to  keep  the  fund  for  that  purpose,  and  tor  no 
other,  and  had  no  authority  from  said  trustees  ot  from  the  owners  of  the 
fund  to  use  the  same  for  any  other  purpose;  that  of  such  fund  $54,804.11 
was  applied  by  direction  of  said  trustees  to  the  retirement  of  securities 
designated  by  the  comptroller;  that  when  the  bank  failed  the  remainder 
of  the  trust  fund  was  in  the  hands  of  the  bank  for  the  purpose  desig- 
nated, but  no  further  securities  had  been  designated  by  the  comptroller 
to  the  retirement  of  which  it  could  be  applied;  that  the  whole  amount 
of  said  balance  came  into  the  hands  of  the  receiver  of  the  bank,  the  pres- 
ent plaintiff,  who  claims  it  as  part  of  the  ordinary  assets  of  the  bank; 
that  of  this  balance  the  defendant  is  the  owner  of  $2,485.77  and  for  this 
amount  and  interest  he  prays  judgment,  and  that  the  same  may  be  set 
off  against  the  claim  of  the  receiver,  based  upon  the  assessment  of  100 
per  cent,  upon  the  stock  owned  by  defendant.  To  this  counter-claim 
the  plaintiff  demurs  on  several  grounds,  the  first  of  which  is  that  no  set- 
off, counter-claim,  or  cross-demand  is  available  as  a  defense  in  this  ao- 
tion.  The  statutory  counter-claim  provided  by  the  Code  of  Iowa  in- 
cludes matters  of  recoupment  and  set-off,  and  any  new  matter  constitut- 
ing a  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff,  and 
owned  by  the  defendant  when  the  suit  was  brought,  may  be  set  up  as 
counter-claim.  Code,  §  2659.  It  is,  however,  urged  that  under  the 
rules  kid  down  in  Kennedy  v.  Gibiony  8  Wall.  498;  Sawyer  v.  Hoagy  17 
Wall.  610,  and  other  cases  decided  by  the  supreme  court,  the  only  rem- 
edy open  to  the  defendant  is  to  prove  up  his  claim  as  a  creditor,  and 
take  his  share  of  the  proceeds  realized  from  the  assets  of  the  bank  by  way 
of  a  dividend.  If  the  relation  existing  on  the  part  of  the  defendant  is 
simply  that  of  a  creditor  of  the  bank,  there  would  be  force  in  the  sug- 
gestion; but  the  claim  set  up  on  behalf  of  the  defendant  is  not  that  the 
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bank  was  indebted  to  him  as  one  of  the  contributors  to  the  fund  in  ques- 
tion, but  that  this  fund  was  a  trust  fund  appropriated  to  a  specific  pur- 
pose; that  the  bank  received  it  in  trust  for  this  special  purpose,  and  not 
as  an  ordinary  deposit,  creating  solely  the  relation  of  debtor  and  cred- 
itor;  that  when  the  receiver  took  possession  of  the  bank  he  received  this 
trust  fund,  but  now  claims  that  it  forms  part  of  the  ordinary  assets  of 
the  bank.  Practically  the  charge  is  that  the  receiver  has  wrongfully  con- 
verted  the  trust  fund,  and  refuses  to  account  therefor.  Suppose  the  de- 
fendant, when  the  receiver  took  possession  of  the  bank,  had  had  in  the 
bank  a  package  of  United  States  bonds,  or  of  gold,  amounting  in  value 
to  $5,000,  the  same  being  a  special  deposit,  and  the  receiver  had  taken 
possession  thereof,  sold  the  same,  and  added  the  proceeds  to  the  general 
fund  realized  from  the  ordinary  assets  of  the  bank.  Certainly  defend- 
ant, under  such  circumstances,  could  have  called  the  receiver  to  account 
for  the  value  of  the  property  thus  wrongfully  converted  by  him,  and 
could  have  compeUed  a  restitution  to  him  of  the  full  amount  realized 
from  the  property.  The  receiver,  by  his  wrongful  act,  could  not  have 
changed  the  relation  in  which  the  owner  of  the  special  deposit  stood  to- 
wards the  bank  or  himself,  and  make  him  a  simple  creditor  of  the  bank 
for  the  amount,  and  as  such  entitled  only  to  his  dividend  with  other 
creditors.  In  the  supposed  case,  the  special  deposit  of  the  package  of 
bonds  or  gold  did  not  create  the  relation  simply  of  creditor  and  debtor 
between  the  depositor  and  the  bank,  but  rather  that  of  trustee  and  cestui 
que  trust,  and  this  relation  would*  continue  attached  to  the  deposit  when 
it  passed  to  the  receiver.  If  the  receiver  should,  under  such  circum- 
stances, refuse  to  account  for  the  deposit  as  a  trust  fund,  and  should 
claim  it  as  part  of  the  ordinary  assets  of  the  bank,  and  convert.it  into 
money,  and  mingle  it  with  other  funds  in  his  possession,  the  owner  of 
the  fund,  by  an  appropriate  proceeding,  could  certainly  call  him  to  ac- 
count therefor,  and  would  not  be  limited  simply  to  the  right  of  filing  his 
claim  and  receiving  a  dividend  thereon  through  the  comptroller.  Hold- 
ing the  claim  against  the  receiver,  is  there  any  reason  why  he  might  not 
avail  himself  of  it  as  a  set-off  against  any  claim  the  receiver  might  have 
against  him?  Certainly,  if  he  could  maintain  an  independent  action 
against  the  receiver  for  the  recovery  of  the  trust  fund  or  property  or  its 
proceeds,  he  might  avail  himself  of  it  by  way  of  counter-daim,  for  the 
results  reached  would  be  identical. 

The  argument  that  the  assessments  upon  the  capital  stock  of  the  bank 
constitute  a  trust  fund  for  the  common  benefit  of  all  the  creditors,  and 
that  no  one  who  is  a  stockholder  and  a  creditor  of  the  bank  can  obtain 
a  greater  share  of  such  trust  fund  by  setting  off  the  debt  due  him  as  a 
creditor  against  his  liability  as  a  stockholder,  does  not  meet  the  question 
presented  in  this  case. 

The  point  first  arising  is  whether  a  daim  against  the  receiver,  of  such 
a  nature  that  it  is  entitled  to  be  paid  in  full  before  distribution  of  the 
assets  can  be  made  by  way  of  dividends  declared  upon  the  debts  due 
creditors,  can  be  set  off  by  the  holder  thereof  against  a  claim  by  the  re- 
ceiver for  the  amount  of  an  assessment  against  the  same  person  as  a  stock- 
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holder.  If  the  stockholder,  though  liable  for  the  assessment  upon  the 
shares  of  the  capital  stock  owned  by  him,  also  holds  a  claim  of  such  a 
nature  that  he  is  entitled  to  receive  and  demand  payment  thereof  in  full 
from  the  receiver  before  distribution  among  the  general  creditors  can  be 
made,  why  may  he  not  avail  himself  of  the  right  to  plead  the  same  as  a 
set-off  or  counter-claim  to  the  amount  due  from  him  as  a  stockholder? 
The  amount  coming  to  the  general  creditors  will  not  be  changed  by  al- 
lowing the  mutual  claims  to  be  set  off  from  what  it  would  be  if  the 
stockholder  pays  to  the  receiver  the  amount  of  his  assessment,  and  the 
receiver  pays  to  the  stockholder  the  amount  the  latter  is  entitled  to  pref- 
erably to  the  general  creditors.  In  principle  such  a  case  would  fall 
within  the  rule  recognized  by  the  supreme  court  in  Scammon  ▼.  KimhaU, 
92  U.  S.  362,  and  Carr  v.  Hamilton,  129  U.  S.  262,  9  Sup.  Ct.  Rep.  295. 
The  broad  ground,  therefore,  taken  in  the  demurrer,  that  in  cases  brought 
by  the  receiver  to  recover  the  assessments  upon  the  capital  stock  no  set- 
off or  counter-claim  can  be  made  available,  and  the  party  is  limited  to  a 
right  to  prove  up  his  claim  as  a  creditor,  and  receive  a  dividend  there- 
on, or  to  an  action  against  the  bank,  cannot  be  sustained.  If  the  facts 
pleaded  show  that  the  claim  amounts  only  to  a  debt  due  from  the  bank, 
arising  out  of  the  ordinary  relation  of  debtor  and  creditor,  then  no  fiacts 
exist  entitling  the  holder  of  such  a  claim  to  a  preference  in  payment 
over  the  other  general  creditors,  and  in  such  cases  the  stockholder  can- 
not avail  himself  of  the  right  to  set  off  a  debt  due  him  from  the  bank, 
for  that  would  be  giving  him  an  undue  preference  at  the  expense  of  the 
other  creditors.  If,  however,  the  facts  pleaded  show  that  the  claim 
sought  to  be  set  off  is  of  such  a  nature  that  the  holder  thereof  is  en- 
titled to  receive  the  full  amount  thereof  from  the  receiver  before  distri- 
bution in  the  way  of  dividends  can  be  made  to  the  general  creditors, 
then  the  right  to  set  off  may  be  allowed. 

The  principal  question,  therefore,  is  whether  the  facts  pleaded  show 
that  the  claim  relied  on  as  a  sel^off  is  such  that  the  holder  thereof  is  en- 
titled to  call  the  receiver  to  an  account  therefor  as  a  trust  fund  which 
passed  into  his  hands  as  such,  and  not  as  an  ordinary  asset  of  the  in- 
solvent bank.  The  theory  of  the  defendant  is  that  the  fund  to  which 
he  was  a  contributor  was  a  trust  fund  raised  for  a  special  purpose,  and 
to  which  the  stockholders  contributed  in  recognition  of  their  liability  to 
be  called  upon  by  way  of  assessment  upon  the  shares  held  by  them; 
that  the  fund  thus  raised  was  placed  in  the  hands  of  the  bank  as  a  trust 
fund,  to  be  used  solely  for  the  purpose  named,  and  was  not  deposited 
in  the  ordinary  way  of  depositors;  that  the  bank  received  the  fund, 
knowing  its  trust  character  and  purpose,  and  undertook  the  charge 
thereof  as  a  trust  fund;  that  the  fund  thus  charged  with  this  trust  passed 
into  the  hands  of  the  receiver  when  he  took  control  of  the  affairs  of  the 
bank;  and  that  by  treating  it  as  part  of  the  ordinary  assets  of  the 
bank  he  has  so  converted  it  to  his  own  use  as  receiver  that  a  right  of 
action  therefor  has  accrued  to  the  contributors  of  such  fund.  The  ques- 
tion to  be  determined  is  the  same  that  would  be  presented  if  the  defend- 
ant had  paid  in  full  to  the  receiver  the  amount  of  the  assessment  made 
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upon  the  shares  of  capital  stock  held  by  him,  and  had  then  brought 
suit  to  recover  his  share  of  the  fund  on  the  ground  that  the  same  was 
not  part  of  the  ordinary  assets  of  the  bank  in  which  creditors  had  an  in- 
terest, but  was  a  trust  fund  held  by  the  bank,  touching  which  the  rela- 
tion between  the  bank  and  the  defendant  was  that  of  trustee  and  bene- 
ficiary, and  not  that  of  debtor  and  creditor.  If  the  facts  are  such  that 
in  such  a  proceeding  the  defendant  could  make  good  his  claim  to  the 
fund  as  a  special  trust,  to  be  accounted  for  as  such,  and  in  regard  to 
which  the  relation  of  debtor  and  creditor  between  the  bank  and  himself 
did  not  exist,  and  which  fund,  when  it  passed  to  the  receiver,  was  not 
an  asset  of  the  bank,  then,  as  the  right  of  recovery  against  the  receiver 
would  exist  in  such  independent  proceeding,  the  same  right  may  be 
made  available  as  a  set-ofif  to  the  claim  of  the  receiver.  In  support  of  the 
contention  of  defendant,  the  cases  of  McLeod  v.  Evans,  28  N.  W.  Rep. 
173;  Peak  v.  EUicoU,  1  Pac.  Rep,  499;  People  v.  Bank,  96  N.  Y.  32; 
Van  Aim  v.  Bank,  52  N.  Y.  1;  People  v.  Bank,  78  N.  Y.  269;  Oty  of 
St.  Louis  V.  Johnson,  5  Dill.  241;  Cook  v.  TMis,  18  Wall.  332;  Bank  v. 
Insurance  Co.,  104  U.  S.  54, — are  cited,  and  it  cannot  be  questioned 
that  they  show  under  what  varying  circumstances  the  general  rule  is 
recognized  and  applied,  that  where  property  or  money  received  upon  a 
trust  to  apply  it  to  a  special  purpose  is  misapplied  by  the  trustee,  it 
may  be  traced  and  followed,  and  restitution  in  kind  or  equivalent  value 
may  be  enforced.  Whether  the  facts  are  such  in  the  present  case,  as  to 
justify  the  application  of  this  doctrine  is  the  pivotal  question,  the  solu- 
tion of  which  can  be  better  undertaken  when  the  exact  facts  are  before 
the  court;  and  I  shall  not  enter  upon  a  consideration  thereof  upon  the 
demurrer.  It  is  better  that  the  matter  should  be  heard  upon  the  evi- 
dence, rather  than  upon  a  demurrer,  as  in  the  former  mode  of  present- 
ing the  issue  the  full  facts  can  be  brought  out,  and  the  rights  of  the  par- 
ties be  better  protected.  In  that  view  of  the  matter  the  demurrer  will 
be  overruled,  with  leave  to  present  all  the  questions  upon  the  issues 
hereafter  submitted. 

In  the  second  count  of  the  answer  the  same  general  facts  are  pre- 
sented, but  not  in  the  technical  form  of  a  counter-claim,  with  the  sug- 
gestion that,  if  need  be,  the  defendant  asks  leave  to  file  a  bill  in  equity. 
As  the  facts  are  now  understood,  such  a  course  would  seem  advisable. 
The  fund  that  it  is  alleged  was  contributed  by  the  stockholders  was  placed 
in  hands  of  trustees,  and  in  their  name  was  deposited  in  the  bank.  If 
the  right  of  set-ofi^  exists  on  behalf  of  the  contributors,  it  would  seem  to 
be  an  equity,  rather  than  a  strict  legal  right  to  insist  that  the  receiver 
should  perform  the  trust  by  applying  the  trust  fund  for  the  benefit  of 
the  bank  and  its  creditors  on  one  hand,  and  the  protection  of  the  stock- 
holders on  the  other;  or,  if  it  be  viewed  as  a  right  to  insist  on  the  re- 
turn of  the  fund  in  kind,  the  trustees  and  others  interested  should  be 
parties  to  the  proceeding,  in  order  that  the  receiver  may  not  be  har- 
assed by  more  than  one  proceeding.  The  bill  should  be  filed  on  behalf 
of  all  interested,  so  that  the  one  proceeding  and  one  decree  may  settle 
the  rights  of  all. 
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United  States  v.  Edwards. 

{Diitrict  Court,  2>.  Colorado.    June  12, 1889.) 

Public  Lakds— Mineral  Lakds. 

Land  retarned  on  the  government  surrey  as  mineral  land,  of  broken  and 
rugged  surface,  with  every  indication  of  mineral  ground,  but  on  which  oo 
mines  have  been  located,  though  in  the  vicinity  of  valqable  mines,  and  which 
is  unfit  for  cultivation  and  entr^  as  agricultural  lands,  is  within  the  meaning 
of  act  Cong.  June  8, 1878,  allowing  timber  to  be  taken  from  mineral  lands  on 
the  public  domain  for  building,  agricultural,  mining,  or  other  domostic 
purposes. 

At  Law. 

John  D.  Fleming^  Dist.  Atty.,  for  the  United  States. 

/.  B.  Bdford^  for  defendant. 

Hallbtt,  J.  This  action  is  to  recover  the  value  of  timber  taken  from 
public  lands  in  Eagle  county  in  this  state.  All  facts  alleged  in  the 
complaint  are  admitted,  excepting  the  character  of  the  land  from  which 
the  timber  was  taken;  and  as  to  that  matter,  the  land  is  described  with 
a  view  to  ascertain  whether  the  case  is  subject  to  the  act  of  June  3, 1878, 
(20  St.  88,)  allowing  timber  to  be  taken  from  mineral  lands  of  the  public 
domain  ^'for  building,  agricultural,  mining,  or  other  domestic  purposes." 
In  the  statement  of  facts  it  appears  that  the  land  is  of  '*a  broken  and 
rocky  surface,  cut  up  by  ledges  and  ravines,  and  with  every  indication 
of  being  mineral  ground."  In  the  plat  of  the  government  survey  it  was 
returned  as  mineral  land.  No  mines  have  been  found  or  located  on  any 
of  the  subdivisions  from  which  the  timber  was  taken,  but  valuable  mines 
have  been  opened  in  the  same  township,  and  within  a  few  miles  of  that 
place.  The  lands  appear  to  be  high  and  rugged  mountains,  unfit  for 
cultivation  or  pasturage.  Although  no  mines  have  been  found  in  them, 
they  are  of  a  character  to  contain  mines,  and  may  hereafter  prove  to  be 
valuable  for  mining  purposes.  So  far  as  it  relates  to  the  matter  in  issue, 
the  act  of  1878  is  as  follows: 

"That  all  citizens  of  the  United  States  and  other  persons,  bona  fide  residents 
of  the  state  of  Colorado,  *  *  *  '  shall  be,  and  are  hereby  authorized  and 
permitted  to  fell  and  remove,  for  building,  agricultural,  mining,  or  other 
domestic  purposes,  any  timber  or  other  trees  growing  or  being  on  the  public 
lands,  said  lands  being  mineral,  andnot  subject  to  entry  under  existing  laws 
of  the  United  States  except  for  mineral  entry." 

It  will  be  observed  that  the  lands  referred  to  from  which  timber  may 
be  taken  are  such  as  are  subject  to  entry  as  mineral  lands,  as  distin- 
guished from  those  which  may  be  occupied  under  the  pre-emption, 
homestead,  and  other  acts  relating  to  agricultural  lands.  In  the  practice 
of  the  land  department  of  the  government  these  are  classified  by  the  sur- 
veyors employed  to  survey  public  lands,  and  marked  on  the  plats  of 
such  surveys  as  ''mineral  lands."  But  this  classification  is  subject  to  re- 
view in  the  land-office,  and  may  be  set  aside  on  proof  that  the  lands  are 
more  valuable  for  agricultural  or  pastoral  use  than  for  any  metal  they 
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may  contain.  So  that  the  character  of  the  land,  whether  mineral  or 
agricultural,  is  always,  when  contested,  a  matter  of  fact  to  be  decided 
on  evidence,  rather  ^an  upon  the  classification  in  the  land-office.  But 
it  is  not  altogether  a  question  of  finding  valuable  ore  or  metal  in  the 
ground  from  which  the  timber  is  taken.  Obviously  the  act  of  congress 
is  not  limited  to  land  which  is  or  may  be  actually  occupied  for  mining 
purposes.  After  location  made,  the  timber  on  a  mining  claim  belongs 
to  the  claimant,  and  it  cannot  be  supposed  that  congress  intended  to  give 
it  to  another.  Furthermore,  the  grant  is  of  timber  on  lands  subject  to 
mineral  entry,  and  not  subject  to  entry  as  agricultural  lands,  which 
means  such  as  may  be  taken  for  mining  purposes,  as  distinguished  from 
such  as  have  been  taken  in  that  way.  Without  attempting  to  describe 
mineral  lands  in  a  way  which  may  be  sufficient  for  all  cases  arising  under 
the  act  of  1878,  it  seems  clear  that  the  lands  mentioned  in  the  complaint 
and  in  the  statement  of  facts  are  of  that  character.  They  are  in  a  moun- 
tain region,  in  the  vicinity  of  valuable  mines,  and  have  some  indications 
of  valuable  metals  in  them.  They  are  unfit  for  cultivation  and  for  pas- 
turage, and  are  not  subject  to  entry  under  the  pre-emption  or  other  laws 
relating  to  agricultural  lands.  It  is  conceded  that  the  timber  was  taken 
and  used  for  the  purposes  mentioned  in  the  act,  and  the  defendant  is  a 
citizen  of  the  state,  and  thus  entitled  to  the  benefit  of  its  provisions. 
Judgment  will  be  entered  for  defendant. 


DXTNKINQ  et  oZ.  V.  BOKD. 

(Olreuit  Caurt,  6.  2>.  MtMimppi,  E.  D.    May  26, 1889.) 

Railboad  Ooupakibs— Aocidehts  at  Cbobsikos. 

It  is  the  dnty  of  a  person  approaching  a  railroad  croasing  to  atop  and  look 
in  both  directions  for  approaching  trains,  and  also  to  listen  for  the  same  pur- 
pose, particularly  when  be  has  reason  to  believe  a  train  is  likely  soon  to  pass, 
and  if  he  fails  to  perform  this  duty,  or  sees  the  approaching  train  and  does 
not  wait  for  it  to  pass,  he  assumes  the  risk  of  accident  and  cannot  recover, 
unless  defendant's  employes,  seeing  him  on  Uie  track,  neglected  to  use  the 
means  reasonably  within  their  power  to  prevent  the  accident. 

Petition  against  Receiver  on  a  Claim  for  Damages. 
Colhcun  &  Oreen,  for  petitioner. 
Nugent  &  MeWfUie^  for  respondent. 

Hill,  J.,  (charging  jury.)  The  petition  or  declaration  charges  that 
H.  L.  Dunning,  the  intestate  of  petitioner,  was  on  the  18th  day  of  Feb- 
ruary, 1889,  on  the  track  of  the  Vicksburg  &  Meridian  Railroad,  in  the 
city  of  Jackson;  that  said  defendant  was  then  and  still  is  the  receiver  of 
said  railroad  company,  and  operating  it  by  his  employ^;  that  the  em- 
ployes then  running  the  passenger  train  on  said  road  carelessly  and  neg- 
ligently ran  the  locomotive  of  said  irain  against  said  Hugh  L.  Dunning, 
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inflicting  upon  him  wounds  and  bruises  from  which  he  suffered  great 
bodily  pain  until  the  27th  day  of  said  month,  when  he  died,  his  death 
being  caused  by  said  injuries.  To  recover  damages  for  such  injuries  this 
suit  is  brought.  To  the  charges  so  made  the  defendant  has  interposed 
two  answers  or  pleas:  First,  he  denies  that  the  injuries  complained  of 
were  caused  by  the  negligence  and  carelessness  of  the  employes  operating 
said  locomotive  and  train;  and,  secondly,  that  the  accident  was  caused 
by  the  gross  negligence  and  carelessness  of  said  Hugh  L.  Dunning. 
These  are  the  issues  that  you  are  to  determine  from  the  evidence  and  the 
instructions  given  you  by  the  court.  Section  1059  of  the  Code  of  1880 
provides  that,  in  all  actions  against  railroad  companies  for  damages  done 
to  persons  or  property,  "proof  of  injury  inflicted  by  the  running  of  the 
locomotives  or  cars  of  such  company  shall  be  prima  fade  evidence  of  the 
want  of  reasonable  skill  and  care  on  the  part  of  the  servants  of  such  com- 
pany in  reference  thereto."  The  reason  for  throwing  the  burden  of  proof 
to  show  that  the  injury  was  not  the  result  of  want  of  skill  on  the  part  of 
the  employfe  in  running  the  train  is  that  such  employes  are  usually  able, 
by  their  testimony,  to  show  how  the  injury  occurred,  when  the  party 
injured  cannot.  This  rule  must  govern  in  this  case;  but,  if  the  defend- 
ant has  produced  proof  that  the  injuries  were  not  caused  by  the  negli- 
gence and  careless  conduct  of  the  employes  then  running  the  train,  it 
will  be  a  defense  to  this  action,  unless  the  plaintiff  has  overcome  such 
proof  by  the  evidence.  The  prima  fade  evidence  exacted  by  the  statute 
only  continues  until  it  is  met  and  balanced  by  proof  on  the  part  of  de- 
fendant. At  that  point  the  burden  of  proof  is  shifted  to  the  plaintiff, 
who  must,  to  entitle  him  to  a  verdict,  reasonably  satisfy  you  that  his  in- 
juries were  caused  by  the  n^ligence.  and  carelessness  of  the  employes 
operating  or  running  the  locomotive  and  cars.  This  you  will  determine 
from  all  the  evidence,  after  having  duly  considered  and  weighed  the 
same.  The  burden  of  proof  under  the  second  plea  is  upon  the  defend- 
ant, and  it  is  for  him  to  show  by  the  proof  that  the  accident  was  caused 
by  the  careless  and  negligent  conduct  of  Hugh  L.  Dunning,  the  deceased. 
If  this  is  shown  to  your  reasonable  satisfaction,  it  will  make  a  complete 
defense  to  plaintiff^s  action,  unless  it  further  appears  that  the  employ  & 
running  the  train  could,  by  reasonable  care,  have  prevented  the  accident. 
The  statute  requires  that  those  running  railroad  trains  through  incorpo- 
rated towns  and  cities  shall  give  notice  of  their  passing  by  blowing  the 
whistle,  or  ringing  the  bell,  continually  while  so  passing,  and  shall  not 
move  at  a  greater  rate  of  speed  than  six  miles  to  the  hour;  and,  if  these 
requirements  are  disregarded,  and  the  train  shall  injure  persons  or  prop- 
erty, such  disregard  shall  be  evidence  of  a  want  of  skill  and  care,  and 
render  the  railroad  company  liable  for  such  injuries.  But  if  the  injury 
would  have  occurred  if  the  whistle  had  been  sounded  or  the  bell  rung, 
and  the  speed  had  only  been  six  miles  to  the  hour,  then  the  company 
will  not  be  liable  on  account  of  the  running  at  a  greater  rate  of  speed 
than  six  mDes  to  the  hour,  or  the  neglect  to  blow  the  whistle  or  ring  the 
bell.  The  employes  who  were  engaged  in  running  the  train  when  the 
accident  occurred  have  testified  that  the  whisUe  was  sounded  at  the  old 
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depot,  and  that  the  bell  was  constantly  rung  until  the  accident  occurred, 
and  that  all  was  done  that  could  reasonably  have  been  done  by  applying 
the  brakes  to  prevent  the  accident,  and  that  the  train  was  not  run  at 
a  greater  rate  of  speed  than  six  miles  to  the  hour  while  passing  through 
the  city  of  Jackson.  This  evidence  meets  and  balances  the  prima /aae 
evidence  created  by  the  statute,  and  leaves  the  evidence  on  both  sides  to 
be  considered  and  weighed  as  the  evidence  in  other  cases.  In  consider- 
ing and  weighing  the  testimony  of  the  employes  of  the  defendant  you 
will  not  presume  that  they  are  less  trustworthy  and  truthful  than  other 
witnesses,  but  will  consider  the  interest  they  may  have  in  the  result  of 
the  suit,  if  any  is  shown,  the  feeling  exhibited  by  them,  their  oppor- 
tunity of  understanding  correctly  the  matters  about  which  they  have  tes- 
tified, and  the  reasonableness  of  the  statements  made  by  them,  consid- 
ered in  connection  with  all  the  other  testimony.  You  will  apply  the 
same  rules  to  the  testimony  of  all  the  witnesses.  You  will  not  presume 
that  any  of  them  have  intentionally  testified  falsely,  and,  if  conflict  in 
their  statements  exists,  you  will  reconcile  them,  if  you  can,  and,  if  you 
cannot,  you  will  determine  from  all  the  evidence  which  have  most  likely 
made  the  correct  statement.  When  the  witnesses  are  equally  credible, 
more  weight  is  to  be  given  to  those  who  testify  that  an  occurrence  took 
^lace  than  to  those  who  testify  that  it  did  not,  unless  those  who  testify 
in  the  negative  had  an  equal  opportunity  to  know  what  did  occur,  and 
had  their  attention  directed  to  it.  This  is  especially  so  when  an  obli- 
gation is  placed  upon  those  testifying  in  the  affirmative,  as  in  the  case  of 
the  employfe  in  this  case.  It  was  the  duty  of  the  employes  of  the  defend- 
ant in  running  the  train  to  do  everything  they  could  reasonably  in  their 
power  to  avoid  the  accident.  If  you  believe  they  did  this,  as  shown  by 
the  evidence,  then  your  verdict  should  be  for  the  defendant, — ^they  be- 
ing in  no  fault  in  neglecting  to  ring  the  bell,  or  sound  the  whistle,  and 
only  running  at  six  miles  to  the  hour, — as  the  accident  was  not  caused 
by  a  failure  to  ring  the  bell  or  sound  the  whistle,  or  running  at  a  greater 
speed  than  six  miles  to  the  hour,  if  there  was  such  disregard  of  the  re- 
quirements .of  the  statute.  It  was  the  duty  of  Hugh  L.  Dunning  to  use 
all  reasonable  care  and  caution  in  crossing  the  track  of  the  railroad  to 
avoid  the  accident.  The  receiver,  acting  for  the  interest  of  all  concerned, 
and  being  the  temporary  owner  of  the  railroad,  had  the  right  to  pass  the 
train  over  the  track  in  preference  to  Mr.  Dunning,  or  any  one  else;  and  it 
was  the  duty  of  the  deceased  when  he  approached  the  track  to  stop  and 
look  both  ways  to  see  whether  there  was  an  approaching  train,  and  also  to 
listen  to  ascertain  whether  one  was  approaching,  and  if  he  had  reason 
to  believe  one  was  likely  soon  to  pass,  this  duty  was  the  more  imperative; 
and  if  he  failed  to  perform  it,  or  if  he  saw  the  approaching  train  and  did 
not  wait  until  it  passed,  he  took  the  risk  of  the  accident  which  befell 
him,  and  the  plaintiff  is  not  entitled  to  recover  unless  the  employ&,  see- 
ing him  on  the  track,  failed  and  neglected  to  use  such  means  as  were  rea- 
sonably in  their  power  to  prevent  the  accident.  The  engineer  running 
the  train  had  a  right  to  presume  tl^at  the  deceased  would  not  attempt 
to  cross  the  track,  or,  if  on  it,  would  leave  it  if  there  was  titiie  to  do  so; 
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and  was  not  required  to  stop  unless  there  was  imminent  danger  of  the 
collision;  and,  if  there  was,  was  then  required  to  use  all  reasonable  means 
in  his  power  to  prevent  it.  If,  after  considering  and  weighing  all  the 
evidence  on  both  sides,  you  shall  find  that  the  accident  was  caused  by  the 
negligence  and  carelessness  of  the  emplo^'ds  running  the  train,  and  iix>m 
which  they  are  not  relieved  by  the  contributive  negligence  and  careless- 
ness of  the  deceased,  as  I  have  stated,  then  your  verdict  should  be  for 
the  plaintiff,  and  you  should  find  as  damages  such  sum  as  the  proof 
shows  was  necessarily  incurred  in  payment  of  phyBicians,  medicines, 
nurses,  board-bill,  and  other  expenses  resulting  from  the  injuries  received, 
including  burial  expenses,  and  whatever  the  proof  shows  his  income 
would  have  been  up  to  the  day  of  his  death,  with  interest  on  such  sum 
up  to  the  present  time.  You  will  also  find  what  sum  you  believe  rea- 
sonable as  compensation  for  the  pain  and  sufiering  endured  by  the  de- 
ceased in  consequence  of  the  injuries  received;  but  if  you  shall  find  there 
was  negligence  on  the  part  of  the  deceased  in  attempting  to  cross  the 
track,  as  well  as  upon  the  part  of  the  employ^  in  n^lecting  to  use  the 
means  in  their  power  to  avert  the  accident,  then  you  will  consider  the 
contributory  negligence  of  the  deceased  in  mitigation  of  the  damages  to 
which  plaintiff  would  have  been  entitled  had  such  n^ligence  and  care- 
lessness not  been  committed  by  deceased.  But  if  you  shall  consider 
from  the  evidence  the  contributory  negligence  upon  the  part  of  the  de- 
ceased was  greater  than  that  upon  the  part  of  the  railroad  employes  run- 
ning the  train,  your  verdict  will  be  for  the  defendant.  But,  in  consider- 
ing the  testimony  upon  the  issues  submitted  to  you,  you  are  alone  the 
judges  of  the  weight  to  be  given  to  the  testimony  of  each  witness,  and 
will  consider  the  whole  of  it  together,  and  find  such  verdict  as  you  may 
believe  right,  under  the  testimony  and  these  instructions  given  you  by 
the  court.  '    . 


Missouri  Pac.  By.  Co.  v.  Texas  &  Pac.  By.  Co.,  (Brooks,  Intervener.) 

(OircuU  Court,  JS.  D.  Louitiana.    Kay  25»  1889.) 

Master  awd  SKRVAirr— Negltoencb. 

The  intervenor  was  a  brakeman  on  defendant's  road,  and  one  of  his  duties 
was  to  tie  the  bell-cord  running  from  the  locomotive  to  the  cars,  after  the 
locomotive  was  attached  to  the  train.  While  discharging  that  duty  the  train 
was  suddenly  started  and  he  was  thrown  down  and  injured.  As  to  whether 
the  conductor  had  taken  charge  of  the  train  and  ordered  it  to  he  started  the 
evidence  was  in  conflict;  the  intervener  himself,  a  switchman,  and  another 
witness  testifying  that  the  conductor  was  in  charge.  This  was  corroborated 
by  the  conductor  s  admissions  and  defendant's  fulure  to  account  for  the  ab- 
sence of  the  engineer  in  charge  of  the  locomotive.  For  the  defendant  two  of 
its  employes  testified  to  the  contrary,  and  they  were  corroborated  by  inter- 
Tenor's  admissions,  and  by  his  failure  to  explain  why  he  had  not  attached  the 
cord  while  the  conductor  was  receiving  his  orders,  as  he  might  have  done. 
Meld,  that  the  weight  of  evidence  was  with  the  intervener. 

In  Equity.     Intervention  of  Brooks  on  a  claim  for  damages. 
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Rice  &  Armstrong^  for  intervenor.  , 
Howe  (&  Preniise,  for  defendant. 

Pardee,  J.  The  intervenor,  Brooks,  daims  damages  against  the  re- 
ceiver in  this  case,  on  the  ground  that  while  in  receiver's  employ  as  a 
brakeman  or  porter  on  passenger  trains,  and  while  in  the  discharge  of 
his  duty,  he  was  injured  through  the  n^ligence  of  the  receiver.  It  is 
claimed  that  it  was  a  part  of  his  (intervenor's)  duty,  in  making  up  the 
train,  to  fasten  the  beU-cord  which  runs  from  the  locomotive  to  the  cars 
in  rear;  and  that,  on  the  morning  of  the  8th  of  August,  1888,  while 
the  train  was- making  up  at  Gouldsborough,  he  was  engaged  in  this  duty, 
and  was  standing  on  the  top  of  a  tool-box  at  the  rear  end  of  the  tender 
tying  a  bell-cord  between  the  baggage-car  and  the  tender,  when,  through 
tiie  negligence  of  the  conductor,  the  train  was  started  before  he  was 
aware  of  it,  which  caused  him  to  lose  his  balance,  whereat  he  stepped  or 
jumped  to  the  platform  of  the  car,  alighting  on  some  pieces  of  ice  left 
thereon,  causing  him  to  slip  and  fall  to  the  ground,  by  which  fall  his 
elbow  was  broken  and  permanently  injured.  The  master  reports  that, 
as  to  the  fall  of  Brooks  and  the  injury  he  received,  there  is  no  conflict 
of  testimony;  that  at  the  time  he  was  engaged  in  the  performance  of 
his  duty;  that  the  start  of  the  train  caused  him  to  lose  his  balance  and 
fall;  that  the  train  was  started  improperly  by  the  conductor  in  charge 
thereof,  who  represented  the  receiver  as  a  vice-principal,  for  whose  neg- 
ligence the  receiver  in  law  is  responsible  to  other  employes  on  the  train; 
and  that  for  his  injuries  the  intervener  is  entitled  to  recover  the  sum  of 
$2,500  damages.  To  the  master's  report  counsel  for  the  defendant  filed 
exceptions  as  follows: 

*^Firgt.  Said  defendant  excepts  to  the  findixfg  that  the  facts  establish  a 
presumption  of  negligence  against  the  receiver.  Second,  It  excepts  to  the 
finding  that  the  claimant  is  entitled  to  recover  the  amount  allowed  hiqa;  the 
evidence  not  showing  that  the  alleged  injuries  are  a  legal  basis  for  any  re- 
covery by  him.  Third.  It  avera  that  in  any  event  the  claimant  cannot  re« 
cover,  because  he  contributed  by  his  negligence  to  the  accident  complained 
of.  Fourth.  It  avers  that  in  any  event  the  damages  allowed  are  excessive* 
and  should  be  reduced.'' 

By  agreement  among  counsel  the  report  and  the  exceptions  are  sub- 
mitted to  the  court  on  briefs. 

In  their  brief  counsel  for  the  defendant  railway  company  make  practi- 
cally two  points:  (1)  That  in  the  conflicting  state  of  the  evidence  the  in- 
tervener has  failed  to  make  out  his  case  with  reasonable  certainly;  and  (2) 
the  amount  of  damages  allowed  by  the  master  is  excessive.  An  exam- 
ination shows  that  the  evidence  in  the  case  is  conflicting  and  irrecon- 
cilable. The  theory  of  the  intervener  is  that  the  conductor  of  the  train 
started  the  train  before  the  intervener  had  time  to  perform  the  conceded 
duty  of  tying  the  bell-cord  between  the  locomotive  and  the  first  car  be- 
hind, and  while  intervener  was  performing  that  duty,  and  that  such 
starting  was  the  direct  cause  of  the  intervener's  injury.  If  this  be  true, 
it  would  appear  that  the  intervener  has  a  dear  right  to  recover.  It  is 
v.38F.no.lO— 52 
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supported  by  the  testimony  of  the  intervenor  himself,  one  Spicer,  a 
switchman,  and  the  boy,  Warner,  who  claims  to  have  been  in  the  car 
second  behind  the  locomotive,  and  to  have  been  looking  out  of  the  win- 
dow at  the  time  that  the  intervenor  met  with  his  accident;  and  is  cor- 
roborated by  the  proved  admissions  of  the  conductor,  and  the  failure  of 
the  defendant  to  produce  or  account  for  the  engineer  in  charge  of  the 
outgoing  locomotive.  The  theory  of  the  defendant  is  that  thejntervenor 
met  with  his  accident  while  the  train  was  being  made  up  in  the  yard  of 
the  company  at  Gouldsborough,  and  while  the  conductor  was  absent  at 
the  dispatcher's  office  to  receive  orders,  or  at  least  before  he  had  taken 
charge  of  the  train.  The  master  has  found  that  the  intervenor's  wit- 
nesses are  to  be  believed,  and  that  the  main  witnesses  of  the  defendant 
company  are  to  be  discredited. 

The  conclusion  that  I  reach  after  a  full  examination  of  all  the  evi- 
dence is  that  the  intervenor's  evidence,  supported  as  it  n  by  the  opinion 
of  the  master,  preponderates  in  the  case.  At  the  same  time  I  dissent 
in  toto  from  the  claim  of  the  intervenor,  apparently  acquiesced  in  by  the 
master,  that  the  testimony  of  the  two  main  witnesses,  Nash  and  Cass, 
for  the  defendant,  is  collusive  and  false.  The  case  shows  that  the  ordi- 
nary way  in  which  the  business  is  done  at  Gouldsborough,  after  crossing 
the  river  on  the  ferry-boat,  is  for  the  conductor  to  go  at  once  to  the  dis- 
patcher's office,  some  distance  up  the  yard,  to  obtain  and  receipt  for 
orders;  and  that,  while  this  is  being  done,  the  train  is  made  up  under 
the  yard-master's  orders,  the  cars  composing  the  train  are  switched  by  a 
yard-engine  to  their  proper  places,  and,  when  the  train  is  made  up, 
the  engine  that  is  to  haul,  it  is  attached;  it  being  the  duty  of  the  porter 
or  brakeman,  as  intervenor  was,  to  attach  and  properly  tie  the  bell-cord 
as  soon  as  the  outgoing  engine  is  attached.  The  evidence  of  Nash  and 
Cass  is  to  the  effect  that  the  accident  to  the  intensenor  occurred  before 
or  at  the  time  the  outgoing  engine  was  attached,  and  not  after  the  train 
was  fully  made  up  and  turned  over  by  the  yard-master  to  the  conductor. 
It  is  corroborated  by  the  fact  that  no  explanation  whatever  is  given  as  to 
what  the  intervenor  was  doing,  and  why  he  did  not  tie  the  bell-cord 
while  the  conductor  was  obtaining  orders,  and  by  the  statement  of  the 
intervenor  as  to  the  manner  in  which  he  received  his  hurt,  taken  down 
by  Dr.  Kearney,  in  the  presence  of  Dr.  Postell,  at  Placquemine,  where 
the  intervenor  was  first  examined  by  a  surgeon;  and  it  is  further  corrob- 
orated by  the  absence  of  any  motive  on  the  part  of  Cass  and  Nash  to 
swear  falsely, — the  idea  that  motive  is  presumed  because  they  were 
railroad  employfe  being  rejected  as  absurd. 

The  damages  allowed  are  based  upon  the  theory  that  the  intervenor 
will  never  fully  recover  the  use  of  his  arm.  The  testimony  on  this  sub- 
ject is  not  sufficiently  clear  and  conclusive.  Of  course  it  is  hardly  to  be 
expected  that,  in  the  ordinary  course  of  healing  such  an  injury,  it  will 
be  cured  pending  the  investigation  of  the  case,  and  in  the  determination 
of  the  amount  of  damages  to  be  recovered  from  the  railway,  if  the  in- 
jury is  permanent,  the  sum  allowed  by  the  master  is  not  excessive;  but, 
if  otherwise,  the  sum  of  $1,500  is  ample.     The  intervenor  may  have  an 
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order  recommitting  the  case  to  the  special  master  to  take  additional  expert 
medical  evidence  as  to  the  permanency  of  intervenor's  injury;  or  an 
order  confirming  the  master's  report  as  to  the  liability  of  the  defendant 
company,  allowing  damages  in  the  sum  of  $1,500,  as  he  may  electj 
within  five  days  from  this  date. 


Newmaw  v.  Alabama  G.  S.  R.  Co 
(Cfircuit  Court,  &  D.  Mssis^ppi,  B.  D.    May  34, 1889,) 

1.  Oabbibbs  of  Passbnosbs— IsjtTBiEs— Defbctivb  Track. 

In  an  actioD  for  damages  for  injuries  to  a  passenger  by  the  derailment  of  a 
car,  several  witnesses  for  plaintiff  testified  that  the  ties  at  the  point  where  the 
accident  occnrred  were  in  a  very  rotten  condition,  and  ^at  the  rail  was  much 
worn  and  mashed.  The  only  testimony  to  rebut  this  was  that  of  defendant's 
section  boss,  who  testified  that  he  examined  the  track  a  day  or  two  before  the 
accident,  and  that  the  sail  was  sound,  but  admitted  that  one  of  the  ties  was 
somewhat  decayed.  Defendant  did  not  produce  the  broken  portion  of  the  rail. 
Held,  that  plaintiff  was  entitled  to  recover. 

%,  Same— Damages— Diabetes. 

There  being  an  irreconcilable  conflict  among  the  medical  witnesses  as  to 
whether,  if  plaintiff  has  diabetes  in  its  incurable  form,  the  disease  was  caused 
by  the  accident,  or  was  latent  in  his  system  prior  thereto,  and  was  in  some 
measure  accelerated  by  the  accident,  no  damages  can  be  allowed  on  account 
of  such  disease. 

At  Law.  Action  by  Louis  T.  Newman  for  damages  for  personal  in- 
juries. 

Miller  ^  Smith  &  Hush^  for  plaintiff.  Fewdl^  Watkina  &  Brahan  and  John 
C.  McMartinj  for  defendant. 

Hill,  J.  This  is  an  action  brought  by  the  plaintiff  against  the  de- 
fendant for  alleged  injuries  received  by  him  while  a  passenger  on  defend- 
ant's train,  caused  by  the  negligence  of  defendant  in  not  keeping  its  rail- 
road track  in  sufficient  repair.  Such  is  the  substance  of  plaintiff's  dec- 
laration, and  to  which  the  defendant  has  interposed  the  plea  of  the  gen- 
eral issue,  and  upon  which,  by  stipulation,  the  questions  of  fact  as  well 
as  of  law  are  submitted  to  the  court,  the  finding  of  the  court  to  be  in  lieu 
of  the  verdict  of  a  jury.  The  proof  shows  that  the  plaintiff  was  a  pas- 
senger on  defendant's  train,  and  that  he  had  paid  his  fare,  and  had  a  ticket 
irom  Chattanooga  to  Vicksburg,  and  had  also  paid  the  additional  fare 
demanded,  and  was  in  the  Mann  boudoir  car, — one  of  the  cars  in  said 
train;  that  by  reason  of  the  breaking  of  one  of  the  rails  on  the  track  said 
car  was  thrown  from  the  track,  and  plaintiff  was  thrown  from  his  seat  or 
place  of  repose,  and  that  by  some  sharp  substance  a  deep  cut  or  wound 
was  made  on  the  right  side  of  his  face,  which  severed  one  of  the  arteries, 
or  perhaps  two  of  them,  from  which  a  large  quantity  of  blood  flowed, 
which  greatly  weakened  him,  producing  temporary  faintness,  and  from 
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which  he  suffered  considerable  pain;  that  a  considerable  time  elapsed  be- 
fore said  wound  was  healed  and  cured;  that  soon  after  this  accident  a 
clot  of  blood  made  its  appearance  in  the  right  eye, — the  one  next  to  the 
wound, — which  to  some  extent  injured  the  sight  of  the  eye,  and  that 
since  that  time  the  hearing  in  the  right  ear  has  been  impaired.  The 
proof  further  shows  that  not  long  after  the  accident  symptoms  usually 
found  in  cases  of  diabetea-meUitus  made  their  appearance  in  plaintiff,  and 
which  continue,  and  that  since  the  accident  plaintiff's  health  has  not 
been  as  good  as  before;  that  he  has  expended  several  hundred  dollars  in 
the  payment  of  physicians'  bills  for  the  treatment  of  his  wound,  and  of 
the  disease  from  which  he  has  been  suffering,  and  for  medicines  and 
board  and  other  necessary  purposes  while  under  the  treatment  of  said 
physicians;  and  that  he  has  been  detained  from  his  business,  and  has 
not  attended  to  his  business  as  formerly.  It  is  charged  that  all  the  suf- 
fering and  expense  to  which  plaintiff  has  been  subject  since  the  accident 
have  been  the  result  thereof,  and  that  it  caused  the  disease  known  as  dbo- 
betea-^mellibusj  which,  it  is  alleged,  is  incurable,  and  fr6m  which  plaintiff 
will  have  to  suffer  during  the  remainder  of  his  life,  if  it  is  not  shortened 
thereby.  The  first  question  is  to  determine  whether  or  not  the  defendant 
is  liable  to  plaintiff  by  reason  of  the  carelessness  and  negligence  in  not 
keeping  its  road-bed  and  track  in  sufficient  repair.  That  the  accident 
was  the  result  of  the  broken  rail  is  admitted,  but  it  is  insisted  that  the 
defect  of  the  rail,  if  any,  was  such  as  could  not  be  discovered,  and  that 
the  road-bed  and  cross-ties  were  all  sufficiently  sound,  and  in  good  order. 
The  only  witness  introduced  by  the  defendant  on  this  question  is  the 
section  boss  who  bad  charge  of  this  part  of  the  road,  and  he  testifies 
that  such  was  the  fact,  except  that  one  of  the  cros^-ties  where  the  broken 
rail  was  fastened  on  the  track  was  decayed;  but  he  states  that  it  was 
not  rotten.  To  rebut  his  evidence  some  six  or  seven  disinterested  wit- 
nesses testify  that  the  cross-ties  at  that  place  were  very  rotten ;  that  the 
rails  were  old  and  very  much  worn,  and  the  flanges  were  broken  down, 
and  the  broken  rail  was  mashed  at  the  place  where  it  was  broken.  Some 
two  of  the  witnesses,  who  live  near  tlie  place,  testify  that  the  rails  at  that 
place  were  old  rails,  brought  from  other  places  and  put  in.  One  witness 
testifies  that  he  had  a  son  employed  in  running  over  that  part  of  this 
road,  and  that  the  track  was  in  such  dangerous  condition  that  he  had 
tried  to  induce  his  son  to  quit  the  road  for  fear  of  an  accident.  In  con- 
sidering the  evidence  I  only  take  into  consideration  that  which  relates  to 
the  place  where  the  accident  occurred.  The  proof  shows  that  the  broken 
portions  of  the  rail  have  been  sent  off  to  the  rolling-mill,  and  have  not 
been  produced,  either  on  this  trial  or  on  a  trial  at  Birmingham  for  dam- 
ages resulting  from  the  same  accident.  They  would  have  been  important 
evidence  for  the  defendant,  if  in  its  favor,  and  its  non-production  is  a 
strong  circumstance  to  show  that,  if  produced,  it  would  have  sustained 
the  cause  of  plaintiff,  as  it  would  have  shown  whether  the  rail  was 
mashed  down  where  broken,  as  testified  to  by  plaintiff's  witnesses.  Be- 
sides, no  other  witnesses  than  the  section  boss  have  been  introduced  by 
defendant  to  show  the  condition  of  the  track,  or  what  caused  the  acci- 
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dent.  The  section  boss  testifies  that  the  decayed  cross-tie,  where  the 
rail  was  broken,  was  mashed  partly  down ;  he  testifies  that  he  had  passed 
over  this  part  of  the  road  and  examined  it  either  that  day  or  the  day  be- 
fore, and  that  some  eight  or  nine  trains  passed  over  it  daily,  and  that 
this  was  the  first  accident  which  had  occarred  at  that  point;  and  this 
fact,  it  is  insisted,  strengthens  the  testimony  of  Harper,  the  section  boss, 
and  which,  taken  in  connection  with  the  fact  that  it  was  his  duty  to  ex- 
amine the  track,  his  testimony  should  outweigh  that  of  the  other  wit- 
nesses ;  but  I  cannot  concur  in  this  view,  and  must  hold  that  the  weight 
of  the  testimony  establishes  negligence  on  the  part  of  the  defendant, 
and  a  liability  to  the  plaintiff  for  the  injuries  received.  That  the  plain- 
tiff suffered  great  loss  of  blood,  and  would  have  lost  his  life  had  not 
skilled  aid  been  obtained,  and  that  he  also  suffered  considerable  bod- 
ily pain  and  loss  from  his  business  by  reason  of  the  accident,  is  proven 
beyond  a  doubt.  The  preponderance  of  the  proof  also  shows  some  im- 
pairment of  the  hearing,  and  some  temporary  injury  to  the  right  eye, 
but  neither  of  which,  at  present,  seems  to  be  very  serioqs.  What  these 
injuries  may  prove  to  be  in  the  future  is  uncertain.  The  most  difiS- 
cult  question  to  determine  is  as  to  whether  or  not  the  symptoms  of  the 
disease  known  as  diabetes  were  caused  by  the  injuries  received,  and  as 
to  whether  or  not  it  is  of  that  type  supposed  to  be  incurable.  There 
has  been  produced  upon  the  trial  on  this  point  the  testimony  of  a  num- 
ber of  medical  gentlemen  of  known  experience,  skill,  and  ability  in  their 
profession,  establishing  almost  beyond  controversy  two  propositions: 
Mrst,  that  doctors  will  differ;  and,  secondly ^  that  they  have  not  yet  as- 
certained the  true  origin  of  the  disease  called  diabetes.  On  this  point 
they  admit  that  they  are  at  sea ;  some  holding,  more  as  matter  of  spec- 
ulation, one  cause,  and  some  anoth^.  It  seems,  however,  pretty  well 
settled  that  some  races  are  more  liable  to  it  than  others.  It  is  also 
thought  to  be  in  some  instances  hereditary;  but  it  doubtless  depends  for 
its  origin  upon  different  conditions  of  the  body,  with  the  performance  or 
non-performance  of  the  different  functions  of  the  body,  as  well  as  season 
of  the  year,  climate,  etc.  It  is  held  by  these  medical  gentlemen,  or  some 
of  them,  at  least,  that  there  is  a  predisposition  to  the  disease  in  some 
persons,  and  which  exists  for  some  time  before  it  is  known  by  the  patient; 
that  this  latent  condition  can  be  called  into  active  exercise  by  personal 
injury  or  other  causes;  that  some  personal  injuries  received  on  particular 
portions  of  the  head  will  produce,  or  at  least  accelerate,  this  disease. 
But,  after  considering  and  weighing  all  the  testimony  on  this  question, 
I  am  brought  to  the  conclusion  that  the  weight  of  the  evidence  is  rather 
against  than  in  favor  of  the  conclusion  that  the  disease,  whatever  it  is, 
under  which  the  plaintiff  suffers,  in  this  particular  was  produced  by  the 
injury  received  in  the  accident  mentioned  in  the  pleadings;  and  that  as 
to  whether,  if  it  is  diabetes  of  that  type  supposed  to  be  incurable,  it  had 
its  existence  in  the  system  before  the  accident,  and,  whether  accelerated, 
if  at  all,  by  the  accident,  is  too  uncertain  upon  which  to  estimate  the 
damages  claimed.  But  I  am  satisfied  that  for  the  suffering  the  plaintiff 
has  endured  from  loss  of  blood,  which  so  nearly  endangered  his  life,  the 
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pain  he  endured,  the  temporary,  if  not  permanent,  impairment  of  his 
eyesight  and  hearing,  and  his  loss  of  time  and  attention  to  business,  the 
amount  of  money  paid  for  medical  aid,  expenses  in  prosecuting  his  suit, 
including  counsel's  fees,  the  sum  of  $5,000  should  be  awarded  him  as  his 
damages.  The  finding  of  facts  will  be  in  favor  of  the  plaintiff  for  that 
sum,  and  the  coats  against  the  defendant,  for  which  judgment  will  be 
entered. 


Reber  v.  Bond. 

(dreuit  Court,  8.  i>.  Miui»nppi,  B.  D.    May  20, 1889.) 

Oabribrs  of  Pabsbkoebs— Injxtbies  on  Freioht  Tbainb. 

It  is  the  duty  of  the  conductor  and  employes  operating  a  freight  train,  as  to 
which  some  accommodations  have  been  provided  for  passengers,  to  give 
passengers  thereon  such  attention  and  care  as  is  consistent  with  the  opera- 
tion of  the  train,  but  not  sucli  strict  attention  and  care  as  are  required  of  the 
employes  on  regular  passenger  trains;  and  a  person  riding  on  such  freight 
train,  who  is  injured  by  the  negligence  of  the  employes,  is  not  entitled  to  aa 
heavy  damages  as  if  the  accident  had  occurred  on  a  passenger  train. 

Petition  against  Receiver  on  a  Claim  for  Damages. 
Calhoun  &  Oreenj  for  petitioner. 
Nugent  it  McWUlUy  for  respondent. 

Hill,  J.  This  petition  was  exhibited  by  petitioner  in  his  life-tim& 
against  F.  S.  Bond,  receiver,  in  the  case  of  Farmers*  Loan  &  Trusi  Cb.  v. 
Vickdmrg  &  M.  R.  R.  C%>.,  and  since  his  death  revived  in  the  name 
of  his  administrator,  to  recover  damages  for  injuries  received  by  him  by 
the  alleged  gross  carelessness  and  negligence  of  the  employ^  of  the  said 
receiver.  The  answer  of  the  receiver  denies  the  carelessness  and  wrong- 
ful  acts  allied.  Proof  has  been  taken  on  both  sides,  and  the  questions 
of  fact,  as  well  as  law,  submitted  to  the  court.  The  undisputed  facts 
are  as  follows:  Dr.  Reber,  this  petitioner,  on  the  23d  day  of  August, 
1888,  purchased  a  ticket  from  the  agent  at  Brandon  to  Jackson,  and  got 
aboard  the  freight  train  bound  westward,  and  took  his  seat  in  what  is 
called  the  "  caboose  car,"  which  has  in  it  cushioned  seats  for  the  accom- 
modation of  such  passengers  as  might  desire  to  travel  by  that  train. 
When  the  train  arrived  in  Jackson  it  passed  the  freight  depot,  and  be- 
yond Capitol  street,  stopping  for  a  very  short  period  with  the  caboose 
car  at  Capitol  street,  where  one  of  the  passengers  got  off  the  train,  the 
others — some  eight — ^remaining.  The  train  was  then  backed  down  to 
the  switch,  towards  the  freight  depot.  When  the  caboose  got  opposite 
the  depot,  it  stopped  for  a  short  time,  when  some  one  remarked  that 
that  was  the  place  to  get  off.  Dr.  Reber,  and  all  the  other  passengers 
desiring  to  get  off  the  train,  arose  from  their  seats,  and  started  to  get  out, 
when  by  a  sudden  jerk  or  jar  the  caboose  was  thrown  back,  which  threw 
the  passengers  forward,  who  were  on  their  feet,  and  Dr.  Reber  was. 
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thrown  violently  down  on  the  floor,  causing  injuries  to  different  portions 
of  his  person,  from  which  he  suffered  great  bodily  pain  and  suffering, 
rendering  him  helpless,  and  from  which  he  afterwards  died.  The  proof 
is  conflicting  and  unsatisfactory  as  to  the  length  of  time  the  train  was 
stopped  at  the  crossing  of  Capitol  street,  the  place  where  passengers  usu- 
ally disembarked  from  the  caboose.  That  it  did  stop  there  a  short 
time,  and  that  one  of  the  passengers,  Mr.  Jayne.  did  disembark  there, 
is  conceded.  There  is  no  proof,  however,  that  the  passengers  were  no- 
tified that  that  was  the  place  for  those  to  leave  the  train  who  desired  to 
leave  it  at  Jackson,  which  should  have  been  done  if  they  were  required 
to  leave  at  that  point.  Had  that  point  been  the  regular  passenger  de- 
pot, such  an  announcement  would  not  have  been  necessary,  as  the  pas- 
sengers would  then  know  that  they  were  in  Jackson.  The  proof  is 
equally  conflicting  and  unsatisfiactory  as  to  whether  the  caboose  was  de- 
tached from  the  train  when  it  arrived  at  the  freight  depot,  and,  if  so,  bow 
long  it  remained  before  the  defendant  and  others  attempted  to  disem- 
bark, and  the  accident  occurred  resulting  in  the  injuries  to  the  petitioner. 
The  testimony  of  the  employ  &  of  the  defendant  is  that  the  caboose  was 
not  detached  until  after  the  passengers  had  left  the  caboose,  and  that  the 
jerk  or  jar  of  the  train  was  the  result  of  the  slack  running  out  of  the 
train,  as  it  is  called,  as  is  usual  when  the  train  is  stopped  at  that  point. 
The  testimony  of  some  of  the  witnesses  for  petitioner  is  that  the  caboose 
was  detached  from  the  train  before  that  time.  1  am  of  the  opinion 
that  the  weight  of  the  evidence  is  that  it  was  not  detached  until  after  the 
accident,  and  that  the  jar  or  jerk  was  the  result  of  the  slack  running 
out  of  the  train.  There  is  also  some  conflict  in  the  evidence  as  to 
whether  or  not  any  one  connected  with  the  train  notified  the  passengers 
that  that  was  the  place  to  leave  the  caboose;  that  some  one  did  is  evident, 
and  the  weight  of  the  evidence  is  that  it  was  the  conductor,  as  it  was 
his  duty  to  have  done,  if  the  train  had  come  to  a  proper  stop,  and  there 
was  no  danger  in  getting  out  of  the  caboose;  and  it  is  fair  to  be  presumed 
that  he  was  of  the  opinion  that  the  proper  stop  had  been  made,  and  that 
it  was  safe  for  them  to  disembark,  but  in  which  he  was  mistaken.  The 
proof  is  that  the  freight  depot  was  one  of  the  points  for  disembarkment 
from  the  train.  I  am  of  the  opinion  that  it  was  the  duty  of  the  con- 
ductor, who,  from  the  tickets  he  had  taken  up,  knew  that  petitioner, 
with  other  old  persons  on  the  train,  were  aboard  the  train  bound  for 
Jackson,  to  have  either  stopped  the  caboose  at  the  crossing  of  Capitol 
street  long  enough  for  them  to  get  off  safely,  and  to  have  given  them 
timely  notice  that  that  was  the  place  to  leave  the  train,  or,  if  this  was 
not  done,  to  have  notified  them  to  remain  in  their  seats  until  thebaboose 
was  detached  from  the  train,  and  when  they  could  get  off  of  it  safely;  and 
that  there  was  such  a  failure  upon  his  part  as  to  amount  to  a  degree  of 
negligence.  The  question,  however,  is,  did  it  amount  to  that  degree  of 
negligence  as,  under  the  statute,  renders  the  defendant  liable  for  the  dam- 
ages claimed.  If  it  was  gross  negligence,  then  there  is  no  question  of 
the  liability.  If  it  was  not  gross  negligence,  and  the  train  was  one  only 
designed  for  the  transportation  of  freight,  and  not  for  the  transportation 
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of  passengers  as  well,  then  there  is  no  liability.  I  am  of  the  opinion 
that  the  proof  does  not  show  a  case  of  gross  n^ligence,  so  as  to  justify 
punitive  damages,  or  damages  at  all,  if  the  train  had  been  on^  not  de- 
signed to  transport  passengers  as  well  as  freight.  It  is  certain  that  it 
was  not  a  passenger  train,  or  what  is  sometimes  called  a  "mixed  train,'' 
such  as  is  used  on  short  lines,  and  for  the  accommodation  of  local  trav^, 
and  which  have  attached  regular  passenger  coaches,  and  stop  at  the  pas- 
senger depots;  but  the  proof  does  show  that  more  than  ordinary  accom- 
modations were  furnished  to  passengers  than  is  ordinary  or  usual  on 
strictly  freight  trains,  and  were  such  accommodations  as  to  invite  pas- 
sengers to  travel  on  that  train  who  did  not  desire  to  wait  for  the  passen- 
ger trains;  and  that,  such  being  the  case,  it  was  the  duty  of  the  con- 
ductor and  employes  operating  the  train  to  give  to  passengers  traveling 
on  the  train  such  attention  and  care  as  was  consistent  with  the  operation 
of  such  a  train,  but  not  such  strict  attention  and  care  as  that  required  of 
the  employ^  on  regular  passenger  trains.  The  passengers  on  this  train, 
by  going  on  it,  instead  of  waiting  for  the  regular  passenger  train ,  took 
all  the  risks  incident  to  such  a  train,  and  were  required  to  keep  a  look- 
out, and  do  everything  reasonably  within  their  power  to  avert  accident 
and  danger*  The  duties  of  the  conductor  and  other  employes  operating 
the  train  are  different  from  those  on  a  passenger  train.  Freight  trains 
are  more  difficult  to  manage  and  control  than  passenger  trains,  and  con- 
sequently much  more  liable  to  accidents.  The  slacking  and  taking  out 
the  slack,  the  jars  and  jerks,  are  unavoidable  in  the  one,  and  unknown 
almost  in  the  other.  Those  who  prefer  traveling  on  freight  trains  take 
all  these  incidental  risks;  but,  as  before  stated,  I  am  of  the  opinion  that 
by  the  extra  accommodations  famished  paasengera,  inviting  them  to 
travel  in  this  caboose,  a  stricter  obligation  for  attention  and  care  to  the 
passengera  was  imposed  on  the  conductor  and  employes  than  would  have 
been  had  they  not  been  furnished  and  this  invitation  given,  so  that  this 
exemption  provided  by  the  statute  cannot  avail  the  defendant.  Yet  I  am 
farther  of  the  opinion  that  the  damages  should  not  be  as  much  as  for  a 
similar  d^ree  of  negligence  had  the  accident  occurred  on  a  passenger 
train,  and  that  all  the  circumstances  should  be  taken  into  consideration. 
That  the  petitioner  suffered  great  pain,  and  was  disabled  for  life,  and 
that  the  injuries  hastened  his  death,  are  not  denied.  .  The  question  what, 
under  all  the  circumstances,  is  a  reasonable  sum  to  be  paid  to  his  per- 
sonal representative  for  the  damages  received,  is  one  of  some  difficulty. 
If  the  injuries  had  occurred  on  a  passenger  train,  where  it  is  the  special 
duty  of  the  conductor  and  employ^  to  receive  passengera  on  the  train, 
and  to'see  them  safely  off  the  train,  and  when  this  special  duty  devolves 
upon  the  conductor,  who  has  no  other  duty  to  perform,  at  that  time, 
and  who  has  at  his  command  a  competent  brakeman  to  aid  him,  and 
when  the  train  is  easily  handled,  a  much  larger  sum  would  be  reasona- 
ble; but  in  the  management  of  a  freight  train  the  conductor  has  other 
important  duties  to  perform,  and  has  very  little  time  to  devote  to  pas- 
sengera, as  is  the  case  with  all  of  his  assistants.  He  has  trains  to  make 
up,  freight  to  raceive  and  discharge;  so  that  the  risk  which  Dr.  Re- 
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ber  took  in  taking  passage  on  this  train,  instead  of  waiting  for  the  pas- 
senger train,  must  be  taken  into  consideration.  I  am  of  the  opinion 
,that,  considering  all  the  circumstances^  $2,750  is  a  reasonable  sum  to  be 
allowed,  and  this  sum  to  be  in  full  for  all  damages  resulting  from  the 
injuries  received.  The  receiver  will  be  ordered  to  pay  that  sum,  and 
all  the  costa  resulting  from  the  injuries  received,  out  of  the  money  in 
his  hands. 


TiLLEBT  V.  Bond. 

(OircuH  Court,  8.  D.  Misnsaipp^  E.  D.    May  98, 1889.) 

Gabrters  of  Passbngbrs— Fatlttrb  to  Announcb  Station— BviDEiroB. 

In  an  action  for  damages  for  being  carried  past  her  station,  plaintiff  testi- 
fied that  she  did  not  know  the  station,  that  she  was  sick,  and  that  she  so 
informed  the  conductor,  who  promised  to  let  her  know  when  the  station  was 
reached:  that  he  did  not  do  so;  and  that  she  did  not  hear  the  station  called. 
Her  attorney  testified  that  he  was  on  the  same  train,  and  got  off  at  the  station 
in  question,  and  that  he  did  not  hear  the  station  called,  but  he  admitted  that 
he  was  familiar  with  its  locality,  and  did  not  listen  particularly  to  hear  it 
called.  The  porter  whose  duty  it  was  to  call  the  station  testified  that  he  did 
80  on  the  occasion  in  question,  and  that  he  was  sure,  because  his  attention 
was  called  to  the  matter  the  next  day.  The  conductor  denied  that  plaintiff 
had  any  such  conversation  with  him  as  stated.  It  appeared  that  plaintiff  was 
a  morphine  eater,  and  subject  to  fits  of  unconsciousness.  HM^  that  the  evi- 
dence did  not  warrant  a  recovery. 


Petition  against  Receiver  on  a  C3aim  for  Damages. 
Shdton  <k  CnUcher,  for  petitioner. 
Birdiett  <Sc  CHUandj  for  respondent. 


Hill,  J.  This  is  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, as  receiver  of  the  Vicksburg  &  Meridian  Railroad  Company; 
the  questions  of  fact,  as  well  as  of  law,  being  submitted  to  the  court 
upon  the  pleadings  and  proof.  The  declaration,  in  substance,  charges 
that  plaintiff  purchased  a  ticket  from  the  agent  at  Vicksburg  to  Bovina, 
and  entered  the  passenger  train  for  the  latter  place;  that  on  the  way  she 
informed  the  conductor  of  the  train  that  she  was  sick,  and  that  she  did 
not  know  the  stations  on  the  road,  being  a  stranger  in  the  country,  and 
requested  him  to  have  her  notified  when  the  train  reached  Bovina,  which 
he  promised  to  do,  but  which  he  failed  to  do,  and  that  she  did  not  know 
when  they  reached  that  station,  and  was  carried  to  the  next  station,  five 
miles  distant;  that  when  she  left  the  train  she  reminded  the  conductor 
of  his  promise  to  notify  her  when  they  arrived  at  Bovina,  which  he  ac- 
knowledged, and  said  he  had  forgotten  it,  and  told  her  she  could  return  by 
the  evening  train ;  that,  when  she  informed  him  that  she  had  no  money 
with  which  to  pay  her  fare,  the  conductor  then  told  her  that  she  Avould 
have  to  walk  back,  which  she  did ;  that  she  had  to  cross  a  long  bridge  on 
a  trestle,  and  she  did  so  with  great  difficulty,  having  to  crawl  part  of  the 
way  on  her  hands  and  knees;  that  the  weather  was  very  hot,  which 
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brought  on  sickness  and  suffering,  and  which  disabled  'her  from  making 
a  living, — all  of  which  was  the  result  of  the  carelessness  and  gross  neg- 
ligence of  the  conductor  and  employes  of  the  defendant.  To  the  declara- 
tion the  defendant  has  interposed  the  plea  of  the  general  issue,  which  de- 
volves upon  the  plaintiff  the  burden  of  establishing  by  proof  the  charges 
made  in  her  declaration.  The  plaintiff  testifies  to  the  facts  alleged,  and 
other  facts,  which,  if  sustained  by  the  other  proof  in  the  cause,  would 
entitle  her  to  a  recovery  for  the  actual  damages  sustained  by  her,  if  not 
to  exemplary  damages,  ftat  she  is  contradicted  in  several  important 
particulars  by  witnesses  on  the  part  of  the  defendant,  who  are  not,  and 
were  not  at  the  time,  in  the  employment  of  the  defendant,  and  in  no  way 
interested  in  the  result  of  the  suit,  which,  aside  from  the  interest  the 
plaintiff  has  in  the  verdict,  greatly  impairs  the  weight  to  be  given  to 
her  testimony.  The  conductor,  in  his  testimony,  denies  that  he  saw 
her  at  the  next  station,  or  knew  that  she  did  not  get  off  the  train  at 
Bovina,  until  he  returned  on  the  next  day,  and  has  no  recollection  of  her 
making  any  request  to  be  notified.  The  agent  at  Bovina,  in  his  testi- 
mony, states  that  the  plaintiff,  when  she  returned  to  that  place  in  the 
evening,  admitted  that  she  did  not  see  the  conductor  at  the  next  (Smith's) 
station,  and  did  not  speak  to  the  agent  at  that  place  on  the  subject,  and 
thought  all  she  could  do  was  to  walk  back,  and  did  so.  The  colored 
porter,  whose  duty  it  was  just  before  readying  Bovina  to  call  out  the 
name  of  the  station,  testifies  that  he  did  so ;  that  he  remembers  that  he 
did  so  from  the  fact  that  he  was  informed  on  the  next  evening,  on  the 
return  trip,  that  the  plaintiff  had  been  taken  past  that  station.  He  fur- 
ther testified  it  was  his  duty  to  call  out  the  name  of  the  said  station, 
which  he  never  neglected.  To  rebut  this  evidence  on  the  part  of  the  de- 
fendant, or  rather  as  part  of  the  testimony  in  chief,  the  plaintiff  has 
produced  the  testimony  of  J.  A.  BuUock,  who  testifies  that  he  was  a 
passenger  on  the  train  on  the  morning  that  plaintiff  left  Vicksburg,  and 
in  the  same  car,  but  did  not  remember  hearing  the  station  called  out, 
and  thinks  if  it  had  been  he  would  have  known  it ;  but,  on  cross-ex- 
amination, states  that  he  was  not  in  the  habit  of  listening  for  the  calling 
of  the  station,  as  he  knew  it,  and  it  was  his  place  of  stopping,  and  ad- 
mits that  the  station  might  have  been  called  out,  and  be  might  not  have 
noticed  it.  This  witness  admits  that  he  is  one  of  the  attorneys  in  this 
case,  and  consequently  has  more  or  less  interest  in  the  result  of  the  suit, 
and  therefore,  on  the  score  of  bias,  is  subject  to  the  same  scrutiny  as 
other  interested  witnesses;  but,  aside  from  this,  it  is  a  well-known  fact, 
from  daily  experience,  that  persons  who  do  not  intend  getting  off  at  a 
station,  or  one  who  knows  the  station,  and  is  in  the  habit  of  getting  off 
there,  are  not  apt  to  notice  the  calling  of  it,  or  to  remember  it  afterwards, 
which  fact  greatly  lessens  the  weight  to  be  given  to  his  testimony,  with- 
out in  any  way  impairing  his  veracity.  It  is  insisted  for  the  plaintiff 
that,  as  she  intended  to  get  off  at  Bovina,  she  would  be  listening  for  the 
announcement  of  the  name  of  the  station,  and  would  have  known  whether 
it  was  announced  or  not.  And  there  is  force  in  this  position,  which 
would  greatly  strengthen  the  weight  to  be  given  to  her  testimony,  but 
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for  the  testimony  of  the  persons  at  whose  house  she  was  for  some  time 
prior  to  the  time  these  events  occurred,  and  from  which  place  she  had 
directly  come,  and  that  is  that  she  had  had  severe  spasms  or  epileptic 
fits,  and  had  been  subject  to  them  for  years ;  that  she  used  considerable 
quantities  of  opium  and  morphine,  and  spent  a  great  deal  of  her  time 
deeping  or  in  a  stupor.  The  proof  further  shows  that  after  this  time 
she  used  considerable  quantities  of  morphine.  So  I  am  satisfied  that 
she  was  and  is  what  is  called  a  "morphine  eater,"  who  involuntarily  loses 
consciousness  when  the  attention  is  not  specially  engaged,  and  often  while 
in  conversation  with  others.  This  is  common  experience  or  observation. 
I  have  carefully  considered  the  evidence  on  both  sides,  and  am  sat- 
isfied that  as  the  burden  of  proof  is  upon  the  plaintifi*,  and  that,  as  her 
own  testimony  is  so  much  weakened  by  the  contradiction  of  her  state- 
ments by  credible  and  disinterested  witnesses  upon  important  points, 
her  interest  in  the  result  of  the  suit,  and  what  is  evidently  her  mental 
condition,  produced  by  her  bodily  sufferings  and  the  use  of  opium  and 
morphine,  it  is  not  sufficient  to  maintain  her  action,  when  disproved  by 
the  testimony  of  the  porter,  whose  special  business  it  was  to  make  this 
announcement,  and  whose  attention  was  called  to  the  circumstance  the 
next  day;  and  that  the  testimony  of  Bullock,  giving  to  it  all  the  weight 
to  which  it  is  entitled,  is  not  sufficient  to  overcome  the  testimony  of  the 
defendant,  and  give  such  a  preponderance  of  weight  to  her  evidence  as 
to  entitle  the  plaintiflF  to  a  recovery.  The  condition  of  the  plaintiflf  is 
certainly  a  deplorable  one ;  broken  down  by  disease,  abandoned  by  hus- 
band and  children,  and  thrown  on  the  cold  charity  of  the  world.  She 
is  certainly  a  proper  subject  to  be  taken  care  of  by  the  public,  or  some 
of  our  charitable  institutions.  But,  neither  the  defendant  nor  the  inter- 
ests represented  by  him  being  under  special  obligations  to  take  care  of 
and  provide  for  such  unfortunate  people,  he  cannot  be  required  to  do  so. 
The  result  is  that  the  finding  of  the  facts,  as  the  verdict  of  a  jury,  must 
be  in  favor  of  the  defendant,  and  a  judgment  rendered  in  his  favor,  but 
without  costs,  except  his  own  costs,  which  will  be  paid  out  of  the  funds 
in  court. 


United  States  v.  Habman. 
(District  Court,  D.  Kanscu,    June  15,  1889. 

1.  Post-Office— Obscbkb  Publications. 

Under  Rev.  Bt.  U.  S.  §  3893,  providing  that  "every  obscene,  lewd,  or  las- 
civious book,  pamphlet,  picture,  paper,  writing,  print,  or  other  publication 
of  an  indecent  character, " is  non-mailable  matter,  etc.,  the  offense  is  commit- 
ted by  mailing  a  paper  containing  a  single  obscene  article,  among  other  articles 
not  objectionable. 

3.  Indictment  and  Inpokmation— Election  between  Counts. 

Where  an  indictment  for  mailing  a  newspaper  containing  an  obscene  article 
includes  a  number  of  counts,  charging  as  a  separate  offense  the  mailing  of  a 
copy  of  that  issue  to  each  of  a  number  of  persons,  the  objection  that  all  the 
counts  are  for  the  same  offense  should  be  made  by  motion  to  require  the  pros- 
ecution to  elect,  and  not  by  motion  to  quash  the  indictment. 
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On  Motion  to  Quash  Indictment.  ^ 

W.  C.  Perry,  U.  S.  Atty.,  for  plaintiff. 

David  Ovemieyer  and  0.  C,  Clemens,  for  defendant. 

Foster,  J.  The  defendant,  Moses  Harman,  is  charged  with  having 
unlawfully  and  knowingly  deposited  in  the  United  States  post-oflSce  at 
Valley  Falls,  K[an.,  for  mailing  and  delivery  to  different  parties,  a  certain 
obscene  article  of  an  indecent  character  contained  and  printed  in  a  pub- 
lication entitled  "Lucifer,''  There  are  a  great  number  of  counts  in  the  in- 
dictment, and  it  is  unnecessarily  long.  The  articles  complained  of  are 
four  in  number,  and  were  mailed  at  different  times.  The  defendant 
demurs  to  the  indictment  on  the  ground  that  it  does  not  charge  an 
offense  under  the  law;  that  the  statute  does  not  reach  a  case  of  mailing 
a  paper  containing  an  obscene  and  indecent  article,  but  that  the  publi- 
cation, paper,  or  periodical  itself  must  be  of  an  obscene  character  as  a 
whole.     Section  3898  of  the  Revised  Statute  declares  as  follows: 

"Every  obscene,  lewd,  or  lascivious  book*  pamphlet,  picture,  paper,  writ- 
ing, print,  or  other  publication  of  an  indecent  character  *  *  *  are  here- 
by declared  to  be  non-mailable  matter,  and  shall  not  be  conveyed  in  the  mails 
nor  delivered  from  any  post-oflSce,  nor  by  any  letter-carrier." 

Counsel  for  defendant,  in  support  of  the  demurrer,  have  made  an  in- 
genious argument,  and  one  showing  much  research  in  the  field  of  gen- 
eral literature.  They  insist  that  if  an  article  in  a  paper  or  other  pub- 
lication comes  within  the  meaning  of  the  law,  then  by  the  same  reason- 
ing a  chapter  or  sentence  of  a  book  which  is  obscene  would  bring  under 
the  ban  of  the  law  the  whole  book,  and  would  exclude  it  from  the  mails. 
As  a  result,  not  only  medical  works,  but  the  writings  of  such  authors  as 
Swift,  Pope,  Fielding,  Shakespeare,  and  many  others,  and  even  the 
Bible  itself,  would  be  denied  the  privileges  of  the  United  States  mails. 
Undouhtedly  there  are  parts  of  the  writings  of  said  authors,  and  many 
others  equally  noted,  which  are  open  to  the  charge  of  obscenity  and  lewd- 
ness, but  any  one  objecting  to  such  works  being  carried  through  the 
mails  would  be  laughed  at  for  his  prudery.  I  have  but  little  patience 
with  those  self-constituted  guardians  and  censors  of  the  public  morals 
who  are  always  on  the  alert  to  find  something  to  be  shocked  at;  who  ex- 
plore the  wide  domain  of  art,  science,  and  literature  to  find  something 
immodest,  and  who  attribute  impurity  where  none  is  intended.  The 
law  is  founded  on  reason  and  common  sense,  and  the  statute  w&s  enacted 
to  prevent  the  mails  from  being  used  to  disseminate  the  vile  literature 
and  indecent  pictures  with  which  the  country  was  flooded;  those  things 
calculated  and  intended  to  create  and  cater  to  a  morbid  appetite  for 
obscenity  and  lewdness,  and  to  corrupt  the  morals  of  the  people,  and 
especially  the  young,  who  are  more  susceptible  to  such  influences.  V. 
S.  V.  Beh(mt;28  Fed.  Rep.  522;  U.  S.  v.  Oheman,  19  Fed.  Rep.  497. 
No  one  in  this  day  can  deny  the  right  to  the  widest  latitude  of  discus- 
sion of  all  subjects  of  interest  to  the  people.  Any  thought  which  may 
contain  the  germ  of  an  idea  calculated  to  benefit  any  human  being,  when 
couched  in  decent  language,  ought  to  be  disseminated  among  the  people. 
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The  question  of  obscenity  in  any  particular  article  must  depend  largely 
on  the  place,  manner,  and  object  of  its  publication.  It  would  not  be 
proper  to  discuss  certain  matters  in  a  family  newspaper  which  might  be 
discussed  with  propriety  in  a  medical  journal.  Again,  if  the  writer  was 
in  good  faith  attacking  some  great,  flagrant  wrong,  the  use  of  plain  lan- 
guage, although  offensive  to  ears  polite,  might  be  permitted.  It  is 
claimed  for  defendant  that  such  is  this  case,  but  it  does  not  so  appear  on 
the  face  of  the  indictment.  It  seems  to  me  that  the  first  two  of  the 
articles  set  out  are  per  se  obscene  and  indecent  in  a  publication  for  general 
circulation.  Is  it  an  offense  under  the  statute  to  knowingly  mail  a  paper 
containing  an  article  or  articles  obsc/cne,  lewd,  or  indecent,  or  must  the 
paper  as  a  whole  be  obnoxious  ?  If  the  latter  is  the  rule,  it  would  seem  to 
apply  to  writing  as  well  as  printing.  So  a  letter  or  other  writing,  unless 
the  objectionable  contents  largely  predominate,  could  not  be  excluded 
from  the  mails.  The  statute  uses  the  words  "print  or  other  publications 
of  an  indecent  character."  What  is  meant  by  print?  Is  it  printed 
letters,  or  a  picture  ?  The  word  "picture"  appears  just  before  it  in  the 
statute.  Undoubtedly,  in  its  broadest  sense  it  may  be  an  impression  of 
either  figures,  characters,  or  letters.  In  the  more  common  sense  it  is 
used  as  applicable  to  letters.  Another  question  naturally  arises  under 
the  statute.  Does  the  term  publication  necessarily  refer  to  the  paper 
published  as  a  whole,  or  may  it  properly  be  applied  to  an  article  pub- 
lished in  the  paper?  We  speak  of  the  publication  of  legal  notices,  or  the 
publication  of  an  article  in  a  newspaper.  Suppose  the  obscene  article 
was  cut  from  the  paper  and  inclosed  in  an  envelope.  It  would  be  a 
print  or  publication,  and  would  be  non-mailable.  I  ean  see  no  reason 
why  it  is  any  the  less  objectionable  when  maDed  as  an  integral  part  of 
the  original  paper. 

It  is  apparent  that  the  construction  of  the  statute  contended  for  by  de- 
fendant would  practically  defeat  the  object  and  purpose  of  the  law.  It 
would  be  a  very  dull  man  who  could  not  conform  his  publication  or 
written  communication  to  the  exigencies  of  the  situation.  A  further 
objection  is  made  to  the  indictment,  that  there  is  a  joinder  of  a  multitude 
of  coxxnt/ioT  the  same  ofiense.  I  have  serious  doubts  whether  the  pub- 
lisher of  an  obscene  paper  can  be  convicted  of  a  separate  offense  for 
every  person  to  whom  he  shall  mail  that  particular  issue  of  bis  paper. 
At  the  minimum  imprisonment,  even  under  a  fine,  the  ordinary  human 
life  might  not  serve  to  fill  out  the  period.  But  it  seems  to  me  that  the 
most  defendant  can  claim  on  that  ground  is  that  the  government  be  re- 
quired to  elect  on  which  counts  it  will  prosecute.  The  motion  to  quash 
is  overruled. 

Since  writing  the  foregoing  opinion  my  attention  has  been  called  to  a 
case  recently  before  Judge  Thayer,  of  the  Eastern  district  of  Missouri, — 
U.  S.  V.  Clarke^  anUy  500.  From  what  appears  in  the  published  extract 
of  the  case,  it  seems  Judge  Thayer  takes  a  similar  view  of  the  law,  on 
the  chief  points,  as  herein  expressed* 
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HuBER  et  d.  V.  N.  0.  Nelson  Manuf'g  Co. 
(Circuit  Court,  W.  D.  Missouri,  E.  2>.    May  25, 1880.) 

1.  Patents  for  Inventions— Lapse  of  Foreign  Patent. 

Letters  patent  of  the  United  States,  granted  after  an  English  patent  for  the 
same  invention  had  lapsed  and  become  void  by  reason  of  non-payment  of  & 
stamp  duty,  held,  granted  without  authority  of  law. 

2.  Same. 

The  commissioner  of  patents  has  no  authority,  under  section  4887,  Hevised 
Statutes  of  the  United  States,  to  grant  letters  patent  for  an  invention  pre- 
viously patented  abroad,  after  the  foreign  patent  has  expired  by  reason  of  the 
.  failure  of  the  inventor  to  comply  with  some  requirement  of  the  foreign 
patent  law. 
8.  Same— Duration  of  Letters. 

Letters  patent  of  the  Unted  States,  issued  pursuant  to  section  4887,  only 
continue  in  force  during  the  actual  existence  of  the  prior  foreign  patent  bar- 
ing the  shortest  term. 

4.   Same— REISBUE—ENIiAROEMENT. 

A  patent  for  an  invention  cannot  be  reissued. in  such  form  as  to  enlarge  the 
original  claims,  unless  there  has  been  a  clear  mistake  inadvertently  com- 
mitted in  wording  the  claims. 
6.  Same— Commisstoner's  Decision— Review. 

On  the  trial  of  an  action  for  infringement  of  reissued  letters  patent,  the 
finding  of  the  commissioner  of  patents,  that  the  original  patent  was  in- 
operative by  reason  of  inadvertence,  accident,  or  mistake,  may  be  reviewed 
to  the  extent  of  determining  whether  what  was  described  and  alleged  to  be 
a  mistalie  when  the  reissue  was  applied  for  was  such  a  mistake  as  warranted 
a  reissue. 
(S.  Same— Reissue— VaijIDitt. 

Where  a  patent  was  surrendered  and  reissued  for  the  purpose  of  invalidat- 
ing a  subsequent  patent  for  a  similar  invention;  and  one  element  of  a  com- 
bination claimed  m  the  original  letters  was  omitted  in  combinations  claimed 
in  the  reissue,  thereby  enlarging  certain  claims;  and  it  appeared  that  the  ele- 
ment so  omitted  was  intentionally  included  in  the  combinations  as  claimed 
in  the  original  letters,  for  the  purpose  of  describing  a  combination  that,  as  a 
whole,  would  constitute  an  operative  and  useful  machine;  and  such  element 
was  in  fact  necessary  to  make  the  machine  operative  and  useful. — kdd,  that 
the  enlarged  claims  of  the  reissue  were  void  (a)  because  the  original  claims 
were  not  formulated  through  accident,  inadvertence,  or  mistake;  and  (6)  be- 
cause the  patentee  had  such  full  knowledge  of  all  the  facts,  when  the  original 
claims  were  drafted,  that  his  failure  to  claim  the  particular  combination 
claimed  in  the  reissue  amounted  to  an  abandonment  of  the  same  to  the  public 

In  Equity. 

This  was  a  bill  filed  to  restrain  the  infringement  of  letters  patent  of 
the  United  States  No.  260,232,  issued  June  27,  1882,  to  Henry  Huber, 
assignee  of  Peters  &  Donald,  as  well  as  to  restrain  the  infringement  of 
reissued  letters  patent  No.  10,826,  issued  April  19,  1887,  to  James  £. 
Boyle.  Both  patents  are  for  improvements  in  sanitary  water-doeets. 
Huber  is  owner  of  patent  No.  260,232,  and  sole  licensee  under  reissued 
letters  patent  No.  10,826. 

Rev.  St.  U.  S.  §  4887,  provides  that— 

'*No  person  shall  be  debarred  from  receiving  a  patent  for  his  invention  or 
discovery,  nor  shall  any  patent  be  declared  invalid,  by  reason  of  its  having 
been  first  patented  or  caused  to  be  patented  in  a  foreign  country,  unless  the 
same  has  been  introduce  I  into  public  use  in  the  United  States  for  more  than 
two  years  prior  to  the  application.    But  every  patent  granted  for  an  ioven- 
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tion  which  has  been  previously  patented  in  a  foreign  country  shall  be  so  lim- 
ited as  to  expire  at  the  same  time  with  the  foreign  patent,  or,  if  there  be  more 
than  one,  at  the  same  time  with  the  one  having  the  shortest  term,  and  in  no 
case  shall  it  be  in  force  more  than  seventeen  years." 

Paid  BakeweHy  for  complainants. 

Taylor  &  Pollard  and  Benjamin  F.  Rex,  for  defendant, 

Thayer,  J.  This  case  has  been  elaborately  argued.  Following  the 
course  that  was  pursued  by  counsel  in  the  argument,  the  first  question 
for  consideration  is  whether  letters  patent  No.  260,232,  issued  to  Henry 
Huber,  as  assignee  of  Peters  &  Donald,  are  valid.  The  facts  in  the  light 
of  which  that  question  must  be  determined  are  not  disputed.  Peters 
&  Donald  are  residents  of  Great  Britain.  They  secured  a  patent  in  Eng- 
land on  April  7,  1874,  for  the  same  invention  covered  by  American  let- 
ters patent  No.  260,232.  On  April  7,  1881,  the  English  patent,  by 
virtue  of  English  laws,  became  null  and  void,  on  account  of  the  failure 
of  the  patentees  to  pay  the  stamp  duty  of  £100  which  became  due 
on  the  patent  on  that  day.  On  November  29,  1881,  they  filed  an  ap- 
plication for  a  patent  for  the  same  invention  in  the  United  States,  and 
a  patent  was  subsequetly  granted  to  Henry  Huber  as  their  assignee  on 
June  27,  1882.  Peters  &  Donald  appear  to  have  assigned  all  their  in- 
terest in  the  invention,  for  a  nominal  consideration,  to  J.  E.  Boyle  on 
the  27th  of  October,  1881,  some  six  months  after  the  English  patent 
had  lapsed  and  become  void,  and  Boyle  ia^urn  assigned  his  interest  to 
Huber  on  November  26, 1881.  Can  a  patent  issued  under  such  circum- 
stances be  sustained  as  a  valid  grant?  The'  precise  question,  so  far  as 
I  am  aware,  has  never  been  decided  in  a  case  arising  under  the  twenty- 
fifth  section  of  the  act  of  July  8, 1870,  now  section  4887,  Rev.  St.  U.  S. 
In  several  cases,  however,  where  a  foreign  patent  had  been  issued  for  a 
given  term  expressed  on  the  face  of  the  grant,  but  with  a  privilege  un- 
der the  foreign  law  of  being  extended  for  a  further  period,  the  question 
has  arisen  whether  the  life  of  the  subsequent  American  patent  was  lim- 
ited by  the  term  expressed  on  the  face  of  the  foreign  patent  in  force  when 
the  American  patent  was  issued,  or  whether  the  American  patent  con- 
tinued during  the  actual  existence  of  the  foreign  patent,  the  same  hav- 
ing been  extended  or  renewed.  Reiamer  v.  Sharp^  16  0.  G.  355;  Ee^ 
fiigerating  Co.  v.  GiUeU,  13  Fed.  Rep.  553;  Electrical  Co.  v.  Electric  Co.j 
17  Fed.  Rep.  838.*  In  another  class  of  cases  the  question  has  arisen 
whether  the  termination  of  a  foreign  patent  prior  to  the  time  specified 
on  the  face  of  the  grant,  by  the  failure  of  the  patentee  to  comply  with 
some  requirement  of  the  foreign  law,  had  the  effect  of  terminating  a  sub- 
sequently issued  American  patent  for  the  same  invention.  PaiUard  v. 
BrunOy  29  Fed.  Rep.  864;  Refrigerating  Co.  v.  GUkt,  31  Fed.  Rep.  809; 
Electric  Protective  Co.  v.  Burglar  Alarm  Cb.,  21  Fed.  Rep.  458.  The  de- 
cisions of  all  the  circuit  courts  in  the  cases  above  mentioned  proceeded 
consistently  upon  the  theory  first  outlined  by  Mr.  Justice  Clifford,  in 
Henry  v.  Tool  Co.,  3  Ban.  &  A.  501, — a  case  in  which  the  court  was 
dealing  with  an  American  patent  granted  after  an  English  patent,  that 
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had  been  extended  for  four  years  after  its  expiration,  by  special  order 
of  the  crown.  The  theory  thus  outlined  was,  in  substance,  that  every 
American  patent  ought  to  run  for  a  definite  period,  that  may  be  ascer- 
tained as  soon  as  the  patent  issues,  and  that  congress  did  not  intend  by 
section  4887  of  the  Revised  Statutes  that  patents  should  be  granted  for 
an  uncertain  period.  In  accordance  with  that  view  it  was  held,  in  sub- 
stance, in  Henry  v.  Tod  O).,  and  in  the  subsequent  decisions,  that  the 
life  of  an  American  patent  subject  to  the  provisions  of  section  4887  is 
limited  by  the  term  expressed  on  the  face  of  the  prior  foreign  patent 
having  the  shortest  term,  and  that  the  existence  of  the  domestic  patent, 
when  issued,  is  not  affected  by  any  events  that  subsequently  shorten 
or  prolong  the  life  of  the  foreign  patent.  Three  of  the  cases  above  cited 
were  expressly  overruled  by  the  recent  decision  of  the  United  States  su- 
preme court  in  Refrigerating  Co.  v.  Hammond^  129  U.  S.  151,  9  Sup.  Ct. 
Rep.  225,  and  in  my  judgment  the  decision  in  that  case  overturns  as 
well  the  principle  on  which  the  other  circuit  court  decisions  were  pred- 
icated. The  supreme  court  has  clearly  discarded  the  doctrine  that  an 
American  patent  must  necessarily  have  a  fixed  term,  which  may  be  def- 
initely ascertained  at  the  time  letters  patent  are  granted,  by  holding  (as 
in  the  cases  cited)  that  the  duration  of  an  American  patent  is  dependent 
upon  circumstances  that  affect  the  duration  of  the  foreign  monopoly. 
Thus  the  court  say: 

"Under  section  4887,  althouffh  ♦  ♦  ♦  the  United  States  patent  may  on 
its  face  run  for  seventeen  yearWrom  its  date,  it  is  to  be  so  limited  by  the 
courts,  as  matter  to  be  adjudicated  on  evidence  in  pais,  as  to  expire  at  the 
same  time  with  the  foreign  patent/' 

And  again: 

"Under  this  view  the  time  of  the  expiration  of  the  foreign  patent  may  be 
shown  by  evidence  in  pais,  eitlier  by  the  record  of  tiie  foreign  patent  itself, 
showing  its  duration,  or  other  proper  evidence;  and  it  is  no  more  objectionable 
to  show  the  time  of  the  expiration  of  the  foreign  patent,  by  giving  evidence 
of  extensions  such  as  those  in  the  present  case,  and  thus  show  the  time  when 
by  virtue  of  such  extensions  the  United  States  patent  will  expire.** 

In  accordance  with  such  views  the  court  held  that,  although  an  Amer- 
ican patent  had  been  granted  subsequent  to  the  issuance  of  a  Canadian 
patent,  which  on  its  face  purported  to  be  a  grant  "for  the  period  of  five 
years,"  yet  that  the  American  patent  did  not  expire  at  the  end  of  the 
five  years  so  limited,  inasmuch  as  the  patentee,  in  compliance  with  Cana- 
dian law,  obtained  an  extension  of  the  foreign  patent  for  two  additional 
terms  of  five  years  each,  after  the  grant  of  the  American  patent.  The 
arguments  used  in  the  course  of  that  decision  lead  logically  to  the  con- 
clusion that  United  States  letters  patent  issued  subject  to  the  provisions 
of  section  4887  remain  in  fbrce  no  longer  than  the  foreign  patent  having 
the  shortest  term;  that  the  life  of  the  domestic  patent  is  measured  by 
the  actual  duration  of  the  foreign  patent,  and  may  be  abridged,  as  well 
as  lengthened,  by  circumstances  which  operate  under  the  foreign  law  to 
abridge  or  lengthen  the  foreign  monopoly. 

When  it  is  conceded  that  it  is  not  essential  that  the  life  of  an  Ameri- 
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can  patent  shall  be  absolutely  fixed  at  its  inception,  as  by  the  tenn  ex- 
pressed on  the  face  of  the  foreign  grant  having  the  shortest  term,  but 
may  extend  beyond  that  period  in  consequence  of  the  extension  of  the 
foreign  patent  by  acts  in  paisj  done  by  the  patentee  in  compliance  with 
the  foreign  patent  law,  that  is  a  concession  that  the  duration  of  the  do- 
mestic patent  is  dependent  in  one  respect  on  the  life  of  the  foreign  pat- 
ent; and,  if  dependent  upon  it  in  one  respect,  it  ought  to  be  regarded  as 
dependent  upon  it  in  all  respects.  At  all  events  if  acts  done  by  the  pat- 
entee in  confornjity  with  the  foreign  law  operate  to  extend  the  foreign 
patent  beyond  the  term  specified  on  the  face  of  the  original  grant,  and 
thereby  to  prolong  the  American  patent,  by  parity  of  reasoning  an  omis- 
sion to  do  acts  required  by  the  foreign  law,  which  works  an  absolute 
forfeiture  of  the  foreign  grant,  ought  to  extinguish  the  domestic  patent. 
No  valid  reason  can  be  assigned,  I  apprehend,  why  the  omission  of  acts 
required  to  be  done  by  the  foreign  law  in  order  to  preserve  the  life  of  the 
foreign  patent  should  have  no  effect  on  the  duration  of  an  American  pat- 
ent issued  under  section  4887,  so  long  as  acts  done  by  the  patentee  in 
compliance  with  the  foreign  law  are  allowed  to  give  the  American  pat- 
ent a  duration  that  it  would  not  otherwise  have.  The  whole  controversy 
seems  to  hinge  on  the  question  whether  the  term  of  the  domestic  patent 
is  fixed  at  its  inception  by  the  terms  expressed  on  the  face  of  the  short- 
est foreign  patent,  or  whether  the  life  of  the  American  patent  may  be  to 
an  extent  uncertain,  and  is  subject  to  contingencies  affecting  the  life  of 
the  foreign  patent.  The  supreme  court  of  the  United  States  appear  to 
have  adopted  the  latter  view.  It  follows,  of  course,  that  if  the  true  con- 
struction of  section  4887  is  that  a  patent  subject  to  its  provisions  be- 
comes void  when  the  foreign  patent  lapses, — in  other  words,  if  the  life 
of  the  domestic  patent  is  dependent  upon  that  of  the  foreign  patent, — 
then  the  commissioner  of  patents  has  no  authority,  under  section  4887, 
to  issue  American  letters  after  the  foreign  patent  has  ceased  or  deter- 
mined. It  would  hardly  be  contended  I  suppose  that  the  commissioner 
would  be  authorized  to  grant  a  monopoly  of  an  invention  after  an  event 
has  occurred  that  in  law  determines  the  duration  of  the  monopoly,  and 
which  event,  if  it  had  occurred  after  the  grant  was  made,  instead  of  be- 
fore, would  at  once  have  rendered  the  same  void.  Commissioner  Fibher 
in  the  Case  of  Mushet^  2  Com.  Dec.  106,  shortly  after  the  passage  of  the 
act  of  July  8,  1870,  held  that  section  4887  was  intended  to  allow  for- 
eign inventors  to  secure  a  monopoly  of  their  inventions  in  this  country 
after  they  had  been  patented  abroad,  but  only  for  so  long  a  period  as 
the  foreign  monopoly  continued;  and  .that  to  a  casual  reader  would  seem 
to  be  the  obvious  purpose  of  the  statute.  The  last  clause  of  the  section, 
"but  every  patent  granted  for  an  invention  which  has  been  previously 
patented  in  a  foreign  country  shall  be  so  limited  as  to  expire  at  the 
same  time  with  the  foreign  patent,"  etc.,  presupposes,  Us  I  think,  that 
there  is  a  foreign  patent  for  the  invention  in  force  when  the  American 
patent  issues,  the  actual  existence  of  which  foreign  patent  is  to  deter- 
mine the  duration  of  the  domestic  patent.  If  there  is  no  such  foreign 
patent  in  force  when  the  American  patent  issues,  but  if  a  foreign  patent 
*  v.38F.no.lO— 68 
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has  been  theretofore  granted  for  the  invention  and  it  has  lapsed,  and  be- 
come void,  there  is  no  authority^  in  law,  in  my  opinion,  for  the  Ameri- 
can grant.  The  result  is  that  the  Peters  &  Donald  patent  is  adjudged  to 
be  void. 

2.  The  next  question  concerns  the  validity  of  reissued  letters  patent 
No.  10,826,  issued  to  James  E.  Boyle,  April  19, 1887,  and  the  facts  on 
which  that  controversy  depends  are  substantially  undisputed.  The  orig- 
inal patent  on  which  the  reissue  was  obtained  was  numbered  291,139, 
and  was  dated  January  1,  1884.  In  the  construction  of  the  "flushing 
apparatus"  or  water-closet  covered  by  the  original  letters,  Boyle,  the  in- 
ventor, employed  what  is  commonly  called  an  "injector"  to  exhaust  the 
air  confined  between  two  traps  located  beneath  the  bowl  or  seat  of  the 
flushing  apparatus.  The  apparatus  was  so  arranged  that  when  in  use 
water  falling  through  a  pipe  from  the  water  tank  or  reservoir  into  the 
bowl  passed  Ijy  the  mouth  of  the  "injector"  which  was  connected  by  a 
pipe  with  the  confined  air-chamber  between  the  traps,  and  by  the  oper- 
ation of  a  well-known  principle  tended  to  exhaust  the  air  and  to  create 
a  vacuum  in  such  chamber,  the  purpose  of  creating  a  vacuum  being  to 
induce  a  more  powerful  outflow  of  water  from  the  bowl  through  the  traps 
and  into  the  soil-pipe,  by  the  aid  of  atmospheric  pressure  on  the  surface 
of  the  water  in  the  bowl.  The  idea  of  constructing  a  water-closet  or 
flushing  apparatus  with  double  traps  underneath  the  seat,  and  a  confined 
air-chamber  between  the  same,  from  which  the  air  might  be  withdrawn 
when  the  closet  was  used,  so  as  to  induce  a  more  powerful  outflow,  was 
not  novel.  The  same  method  of  construction  was  shown  in  the  Peters  & 
Donald  patent  before  mentioned,  but  Peters  &  Donald  employed  a  dif- 
ferent device  to  exhaust  the  air  between  the  traps.  Although  injectors, 
and  the  principle  upon  which  they  operated,  were  well-known,  and  al- 
though they  were  in  use  for  various  purposes,  it  may  be  conceded  that 
Boyle  was  the  first  to  employ  them  in  the  construction  of  a  flushing  ap- 
paratus or  water-closet.  Being  an  old  device,  he  could  not  claim  the 
injector  independently,  or  otherwise  than  in  combination  with  other  de- 
vices forming  a  part  of  his  improved  sanitary  water-closet.  The  first  and 
most  important  claim  in  the  original  letters  patent  was  for  "a  flushing 
apparatus,  consisting  of  a  reservoir  tank;  a  flushing  chamber,  adapted  to 
be  filled  therefrom;  a  valve  controlling  the  admission  of  water  from  said 
tank  to  said  chamber;  a  suction  injector,  arranged  beneath  the  outlet 
from  said  chamber;  a  flushing  pipe  leading  from  said  injector;  and  a 
suction  or  air  pipe  communicating  with  said  injector, — all  combined, 
*  *  *  substantially  as  set  forth,  whereby  the  water  in  escaping  from 
said  chamber  into  the  flushing  pipe  traverses  said  injector,  and  sucks  air 
from  said  suction  pipe."  It  will  thus  be  seen  that  the  "injector"  was  one 
of  six  elements  in  the  combination  covered  by  the  first  claim  of  the  orig- 
inal letters  No.  291,139.  On  January  2, 1885,  Boyle  made  application 
for  a  reissue,  stating,  in  substance,  in  his  application  therefor,  that  his 
patent  was  "inoperative  to  protect  the  invention  intended  to  be  covered 
by  it,"  because  "the  principal  claims  in  said  patent  were  defective,  or  in- 
sufficient, in  that  they  appear  to  be  limited  to  combinations  embodying 
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the  flushing  chamber  as  an  essential  element,  whereas  that  chamber  was 
not  essential  to  his  invention  in  its  generic  features;"  that  he  believed  he 
had  introduced  a  new  principle  for  operating  double-trapped  siphon  clos- 
ets, namely,  that  of  producing  a  vacuum  by  causing  falling  flushing  wa- 
ter to  act  as  an  injector,  but  ^^that  through  inadvertence  or  mistake  of 
judgment  his  claims  were  drawn  with  less  breadth  than  his  specifica- 
tions, and  did  not,  as  they  should,  cover  broadly  the  application  of  such 
principle;"  that  "such  inadvertence  or  mistake  arose  by  and  in  conse- 
quence of  a  misunderstanding  between"  the  inventor  and  his  patent  so- 
licitor, and  by  reason  of  "  the  inventor's  want  of  familiarity  with  the 
technical  meaning  of  the  language  used  in  patent  claims."  It  is  admit- 
ted that  the  idea  of  obtaining  a  reissue  was  suggested  by  the  granting  of 
letters  patent  No.  308,358  to  Frank  B.  Hanson,  under  date  of  November 
25,  1884,  for  an  improvement  in  water-closets,  which  latter  patent  by 
one  of  its  claims  covered  a  flushing  apparatus  the  same,  substantially,  as 
that  described  in  the  flrst  claim  of  the  Boyle  patent,  above ^t  forth,  omit- 
ting only  the  "flushing  chamber."  Boyle's  sole  purpose  in  asking  for  a 
reissue  was,  confessedly,  to  eliminate  the  "flushing  chamber"  as  a  con- 
stituent element  of  the  combination  covered  by  certain  claims  of  his  orig- 
inal patent,  particularly  the  first  claim.  In  other  words,  he  desired  to 
recast  his  claims  so  as  to  obtain  i^  patent  for  a  flushing  apparatus  like 
that  described  above  in  the  first  claim,  minus  the  flushing  chamber.  A 
reissue  was  eventually  granted  in  accordance  with  such  d^ire.  A  claim 
was  allowed  in  the  reiss&ed  letters  for  a  "flushing  apparatus  *  *  * 
consisting  of  the  combination  of  a  reservoir  tank,  a  flushing  valve  con- 
trolling the  outlet  thereof,  a  flushing  pipe  for  conveying  water  therefrom 
to  the  bowl  of  the  closet,  a  suction  injector  arranged  in  connection  with 
said  pipe,  and  to  be  Ct^versed  by  the  descending  flushing  water,  and  a 
suction  pipe  in  connection  with  said  injector,  whereby  the  water,  in 
.flowing  from  said  tank  downward  through  the  flushing  pipe,  traverses 
said  injector,  and  sucks  the  air  from  said  suction  pipe."  The  effect  was 
clearly  to  expand  the  claims  of  the  original  patent  by  as  much  as  the 
addition  of  the  flushing  chamber  to  the  combinations  claimed  in  the 
original  patent  had  served  to  limit  them.  Plow  Co.  v.  Kingman,  129 
U.  S.  294,  9  Sup.  Ct.  Rep.  259.  Notwithstanding  the  expansion  of 
the  claims  in  the  reissue,  it  is  strenuously  insisted  that  the  main  feature 
of  Boyle's  flushing  apparatus  (that  which  was  essentially  novel)  consisted 
in  the  use  of  an  injector  operated  by  falling  flushing  water  to  pump  air 
from  between  the  two  traps;  that  such  fact  was  clearly  shown  and  com- 
mented upon  in  the  original  specification;  that  the  flushing  chamber 
was  not  essential  to  the  operation  of  that  device,  a  single  reservoir  tank 
being  suflScient  for  that  purpose;  that  by  inadvertence  or  mistake  a  non- 
essential limitation  was  put  upon  the  claims  of  the  original  patent  that 
covered  the  injector  device;  that  in  consequence  thereof  the  original  pat- 
ent was  inoperative  to  fully  secure  the  invention  intended  to  be  claimed; 
and  that  the  patent  was  for  such  reasons  properly  reissued, — it  being  a 
case  where  the  claims  have  simply  been  altered  to  cover  more  accurately 
the  invention  described  in  the  original  specification. 
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Some  of  these  propositions  require  careful  consideration;  and,  in  the 
first  place,  it  will  be  well  to  understand  clearly  what  is  meant  by  the  as- 
sertion that  the  original  patent  was  "inoperative  to  protect  the  invention 
intended  to  be  covered  by  it.**  The  original  patent  certainly  protects 
the  flushing  apparatus  that  was  claimed  as  a  whole  in  the  first  claim, 
and  carefully  described  in  the  drawings.  It  also  protects  all  the  com- 
binations claimed  in  the  several  claims  of  the  original  patent.  It  was 
not  necessary  to  change  a  word  in  the  specification,  or  alter  a  line  in  the 
drawings,  to  fully  secure  the  apparatus  so  claimed;  and  it  appears  that 
that  was  the  identical  flushing  apparatus  or  water-closet  which  the  pat- 
entee intended  to  manufacture,  and  that  his  licensee  is  now  manufactur- 
ing. It  cannot  be  said,  therefore,  that  the  original  patent  was  'inoper- 
ative or  invalid"  in  the  sense  that  what  the  patentee  claimed  and  intend- 
ed to  manufacture  he  cannot  hold  in  consequence  of  the  original  speci- 
fication being  either  "defective  or  insufficient."  In  the  light  of  these 
facts,  when  ^e  patentee  asserts  that  the  original  patent  was  "inopera- 
tive," no  more  is  meant  than  that  a  particular  combination  of  parts  might 
have  been  claimed  originally  (and  possibly  would  have  been  allowed)  that 
was  not  claimed,  and  that  the  original  patent  was  inoperative  to  protect 
that  particular  combination,  because  no  right  to  protection  was  asserted. 
Now,  even  conceding,  for  the  purposes  of  the  decision,  that  the  original 
patent  was  "inoperative"  in  the  sense  in  which  that  word  is  used  in  sec- 
tion 4916  of  the  Revised  Statutes,  which  authorizes  a  reissue,  the  ques- 
tion remains  whether  the  failure  of  the  inventor  to  claim  what  the  orig- 
inal patent  does  not  protect  because  it  was  not  claimed  was  due  "to  in- 
advertence, accident,  or  mistake,"  in  the  sense  of  the  statute.  All  of  the 
evidence  that  was  before  the  commissioner  tending  to  show  inadvert- 
ence or  mistake  (such  as  the  affidavit  of  the  inventor  and  his  solicitor 
and  other  documents)  was  offered  by  the  complainant  in  the  present 
case,  and  was  supplemented  by  some  additional  testimony.  Under 
such  circumstances,  I  understand  the  law  to  be  that  the  court  may  review 
the  finding  of  the  commissioner,  on  the  point  that  the  original  patent 
was  inoperative  by  reason  of  inadvertence  and  mistake,  at  least  to  the 
extent  of  determining  whether,  as  a  matter  of  law,  what  was  described 
and  alleged  to  be  a  mistake  is  such  a  mistake  as  will  warrant  a  reissue. 
Miller  v.  Brass  Co.,  104  U.  S.  355;  LeggeUv.  Avery,  101  U.  S.  256;  Mahn 
V.  Harwood,  112  U.  S.  359,  5  Sup.  Ct.  Rep.  174;  Qoon  v.  WHsm,  113  U. 
S.  277,  6  Sup.  Ct.  Rep.  537;  Turner  v., Stamping  Co.,  Ill  U.  S.  319,  4 
Sup.  Ct.  Rep.  401.  In  his  affidavit  filed  with  the  commissioner,  Mr. 
Fraser,  the  solicitor  who  obtained  Boyle's  original  patent,  as  well  as  the 
reissue,  describes  the  mistake  alleged  to  have  been  committed'  by  him 
and  the  patentee  as  tersely  perhaps  as  it  is  anywhere  described.  He 
says: 

** Deponent  clearly  understood  that  the  Invention  in  question  introduced  a 
new  principle  in  water-closet  flushing  apparatus, — that  of  exhausting  the  air 
by  means  of  an  injector, — and  so  described  the  Invention  in  the  specification, 
but  that  in  drawing  the  claims  he  inadvertently  incorporated  the  flushing  ap- 
paratus as  an  element  therein,  being  at  the  time  under  the  impression  that 
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the  said  flushing  chamber  was  essential  to  the  operation  of  the  Invention, 
-whereas  in  fact  the  said  chamber  is  essential  only  to  the  operatlveness  of  tlie 
devlees  for  producing  the  *  after  wash,*  for  refilling  the  bowl,  which  devices 
are  claimed  specifically  in  claim  4  of  said  patent." 

It  will  be  observed  that  the  mistake  thus  described  by  Mr.  Fraser  con- 
sisted in  his  being  under  the  impression  when  he  drew  the  claims  of  the 
original  patent  that  '^  the  flushing  chamber  was  essential  to  the  operation 
of  the  invention,  whereas  it  was  essential  only  to  the  operatlveness  of  the 
devices  for  producing  the  afterwash."  This  statement  is  a  little  obscure, 
because  he  does  not  explain  whether  by  the  use  of  the  word  "invention" 
in  the  paragraph  quoted  he  means  the  injector  device  only,  or  the  flushing 
apparatus  considered  as  a  whole.  I  take  it  for  granted,  however,  that 
Mr.  Fraser  did  not  use  the  word  'Hnvention"  in  the  restricted  sense  first 
mentioned,  and  would  not  be  so  understood.  He  is  evidently  an  ex« 
pert  of  too  much  experience  to  assert  that  he  acted  for  a  moment  under 
the  mistaken  impression  that  it  was  necessary  to  employ  a  "flushing 
chamber"  as  well  as  a  "wateivtank,"  in  order  that  the  Mling  flushing 
water  traversing  the  injector  might  operate  to  suck  or  pump  air  from  be- 
tween the  two  traps;  and  that  was  the  sole  function  of  the  injector  de- 
vice. Drawing  No.  6,  attached  to  the  original  patent,  and  Mr.  Fraser's 
explanation  of  the  purpose  of  that  drawing,  contained  in  the  original 
specification,  shows  that  he  dearly  understood  that  the  falling  flushing 
water  traversing  the  injector  would  perform  its  function  of  pumping  air 
from  between  the  traps  equally  well  whether  the  water  proceeded  from  a 
reservoir  having  one  compartment  or  a  dozen;  and  that  fact  was  obvious 
to  an  ordinary  observer  who  had  any  knowledge  of  the  principle  upon 
which  an  injector  acts.  Therefore,  in  the  paragraph  quoted,  Fraser  must 
be  understood  as  asserting  merely  that  he  incorporated  the  "flushing 
chamber"  as  an  element  in  the  several  combinations  claimed  in  the  orig- 
inal patent  because  he  desired  and  intended  to  describe  and  claim  an 
operative  flushing  apparatus  or  water-closet;  that  is  to  say,  one  that 
would  do  the  work  required  of  such  an  apparatus,  and  prove  a  market- 
able invention.  It  is  manifest  from  other  statements  made  by  Mr.  Fraser 
in  the  course  of  his  testimony  that  in  his  opinion  a  flushing  apparatus 
minus  the  "flushing  chamber"  with  its  attendant  devices  for  securing  an 
afterwash  would  be  practically  useless;  that  some  provision  for  refilling 
the  bowl  after  the  injector  had  ceased  to  act,  thereby  sealing  the  upper 
trap,  was  essential  to  the  successful  operation  of  the  flushing  apparatus 
or  water-closet,  considered  a  whole;  and  that,  in  drafting  the  several 
claims  of  the  original  patent,  he  intentionally  (and  with  great  care,  as  it 
would  seem)  included  the  flushing  chamber,  for  the  reason  that  it  was 
one  of  the  essential  parts  of  the  flushing  apparatus,  without  which  the 
apparatus  would  not  be  serviceable.  Boyle's  affidavit,  filed  with  the 
commissioner,  describee  no  mistake,  inadvertence,  or  accident.  He  con- 
tents himself  with  the  general  statement  that  a  misunderstanding  existed 
between  him  and  his  solicitor,  but  what  the  misunderstanding  was  does 
not  appear.  From  his  testimony  on  the  trial  of  this  case  it  is  made 
manliest,  however,  that  he,  as  wdl  as  Fraser,  was  of  the  opinion  when 
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the  original  patent  was  granted  that  a  flushing  apparatus  constructed  ac- 
cording to  his  design,  but  without  the  flashing  chamber  to  secure  an 
afterwash,  would  be  practically  valueless  because  it  would  command  no 
sale.  He  admits  that  he  made  a  flushing  apparatus,  such  as  is  last  in- 
dicated, (that  is,  an  apparatus  minus  the  flushing  chamber;)  that  it  was 
not  satisfactory;  that  it  was  not  intended  to  be  operative,  and  (as  I  un- 
derstand him)  was  never  intended  as  a  design  for  a  water-closet  that  he 
expected  to  manufiicture  or  sell.  The  result  is  that,  if  Boyle  and  Fraser 
made  any  mistake  or  labored  under  any  misapprehension  when  the  orig- 
inal patent  was  taken  out,  it  consisted  in  the  assumption  that  the  omis- 
sion of  the  flushing  chamber  on  which  the  "afterwash"  devices  depend- 
ed, and  without  which  there  was  no  means  of  securing  an  afterwash  au- 
tomatically, so  far  as  the  patentee  had  then  discovered,  would  leave  a 
practically  valueless  combination,  and  hence  that  there  was  no  need  of 
claming  such  a  combination.  When  the  statements  of  Mr.  Boyle  and 
his  patent  solicitor  a:  e  carefully  and  fairly  analyzed  that  appears  to  be 
all  that  can  reasonably  be  said  in  support  of  the  contention  that  the 
claims  of  the  original  patent  were  due  to  inadvertence  and  mistake. 

But,  conceding  that  the  parties  named  acted  on  the  assumption  last 
stated,  it  does  not  appear  that  even  that  assumption  was  erroneous.  On 
the  contrary,  the  testimony  shows  to  my  entire  satisfaction  that  Fraser 
was  right  in  supposing  that  Boyle's  flushing  apparatus  without  the  flush- 
ing chamber  would  be  incomplete,  and  for  that  reason  practically  value- 
less. Mr.  Hanson,  who,  subsequently  to  the  date  of  Boyle's  invention, 
secured  a  patent  on  a  water-closet  having  a  single  water  reservoir  and  an 
injector,  but  no  flushing  chamber  or  provision  for  an  afterwash,  and  who 
by  so  doing  caused  Boyle  to  apply  for  a  reissue  that  would  invalidate  Han- 
son's patent,  is  compelled  to  admit  that  a  water-closet  constructed  accord- 
ing to  the  specification  of  his  patent  is  defective  and  unsalable,  and  for  that 
reason  has  never  been  put  upon  the  market.  Boyle,  Hanson,  and  Fra- 
ser substantially  agree  that  some  mechanism  to  secure  an  afterwash  au- 
tomatically (that  is  to  say,  some  mechanism  to  flush  the  closet,  and  re- 
fill the  bowl  at  the  end  of  the  flush,  by  a  single  pull  on  the  lever)  is 
essential  to  the  successful  operation  of  a  flushing  apparatus;  that  with- 
out such  mechanism  an  apparatus  constructed  with  double  traps  and  an 
injector  to  exhaust  the  air  between  the  traps  would  be  useless  in  the 
sense  that  there  would  be  no  demand  for  such  an  apparatus.  It  would 
seem,  indeed,  that  Boyle  displayed  quite  as  much  (if  not  more)  inge- 
nuity in  devising  the  mechanism  to  produce  an  afterwash  as  in  employ- 
ing an  injector,  which  was  an  old  device,  to  pump  air  from  between  the 
traps. 

Now,  in  the  case  of  Mahn  v.  Hanvood,  112  U.  S.  359,  360,  6  Sup. 
Ct.  Rep.  174,  it  was  said  that  "a  patent  for  an  invention  cannot  lawfully 
be  reissued  for  the  mere  purpose  of  enlarging  the  claim,  unless  there 
has  been  a  clear  mistake,  inadvertently  committed,  in  the  wording  of 
the  claim;"  and  the  same  remark  is  repeated  in  Coon  v.  Wilson^  113  U.  S. 
277,  5  Sup.  Ct.  Rep.  637.  In  MiUer  v.  Brass  Co.,  104  U.  S.  355,  the 
court  said: 
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•*  Whilst  ♦  ♦  ♦  we  do  not  deny  that  a  claim  may  be  enlarged  in  a  re- 
issued patent,  we  are  of  opinion  that  this  can  only  be  done  when  an  actual 
mistake  has  occurred:  not  from  a  mere  error  of  judgment,  but  a  real  bona 
fide  mistake,  inadvertently  committed,  such  as  a  court  of  chancery,  in  cases 
within  its  ordinary  jurisdiction,  would  correct." 

So  far  as  I  can  see,  the  testimony  in  the  case  does  not  tend  to  estab- 
lish that  either  Boyle  or  Fraser  acted  so  inadvertently  or  labored  under 
any  such  misapprehension,  either  of  matters  of  law  or  fact,  when  the 
claims  of  the  original  patent  were  formulated,  as  justified  a  reissue  of  the 
patent  under  the  law  as  declared  in  these  cases.  It  was  obvious  to  them, 
as  it  is  to  any  one,  that  the  injector  would  perform  its  function  as  well 
with  a  single  water-tank  as  with  a  tank  and  flushing  chamber  combined. 
They  both  believed  that  a  water-closet  constructed  according  to  Boyle's 
design,  but  without  provision  for  an  aftervrash,  would  be  valueless  in 
the  market,  and  in  that  they  were  right.  The  patentee  had  discovered 
no  method  of  producing  an  afterwash  automatically  by  using  a  single 
water-tank,  and  hence  both  he  and  his  solicitor  regarded  the  flushing 
chamber  as  one  of  the  essential  features  of  the  flushing  apparatus  in- 
tended to  be  manufactured,  and  accordingly  claimed  it  industriously  in 
all  of  the  important  claims.  Conceding  that  they  claimed  the  "injector  " 
in  combination  with  a  part  that  was  non-essential  to  its  operation,  and 
thereby  limited  the  claim,  yet  they  did  so  in  pursuance  of  a  well-defined 
purpose  that  was  not  based  upon  a  misconception  of  matters  of  fact  or 
ignorance  of  the  law,  so  far  as  the  record  before  the  commissioner,  or  the 
proof  in  this  case,  shows.  It  is  an  important  fact  that  must  be  kept  in 
mind  in  the  consideration  of  this  case  that  the  injector  was  an  old  device 
when  Boyle  adopted  it,  and  that  it  could  only  be  claimed  in  combination 
with  other  parts,  which  would,  together,  produce  a  new  result  or  efiect, 
or  constitute  a  new  machine.  Reckendorfer  v.  Faber^  92  U.  S.  357« 
Boyle  placed  it  in  combination  with  certain  other  old  parts  or  devices 
that  he  deemed  necessary  to  employ  to  make  a  new  flushing  apparatus 
that  would  be  operative  and  useful,  and  by  so  doing  made  each  element 
of  the  combination  material,  and  was  undoubtedly  entitled  to  be  pro- 
tected in  the  use  of  the  combination  so  formed  and  claimed.  Water- 
Meier  Co,  v.  Deeper ^  101  U.  S.  337.  His  sole  purpose  in  asking  for  a  re- 
issue, however,  appears  to  have  been  to  slough  off  one  element  of  the 
combination,  and  so  reduce  the  parts  embraced  in  the  claim  that  it  would 
be  impossible  for  any  other  person  to  use  an  "injector"  in  the  construc- 
tion of  a  double-trapped  water-closet  without  paying  tribute  to  his  pat- 
ent. As  the  claims  are  stated  and  enlarged  in  the  reissue  it  would  be 
unlawful  for  a  mechanic  to  us  the  injector  in  the  construction  of  a  flush- 
ing apparatus,  even  if  he  should  succeed  in  doing  what  Boyle  failed  to 
accomplish, — that  is  to  say,  in  producing  an  afterwash  automatically  by 
the  use  of  a  single  tank, — because  the  parts  with  which  the  injector  has 
been  combined  in  the  claims  of  the  reissue  are  so  few  that  they  must 
necessarily  all  be  used  to  work  the  injector.  In  other  words,  the  claims 
in  the  reissued  letters,  or  some  of  them  at  least,  are  now  so  broad  as  to 
practically  cover  the  injector  as  a  thing  susceptible  of  being  separately 
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claimed.  If  it  was  new,  and  had  not  been  claimed  in  the  original  pat- 
ent, it  might  be  proper  to  interpret  the  law  liberally  in  iavor  of  the  in- 
ventor, to  enable  him  to  realize  the  full  benefit  of  his  invention.  The 
fact  is,  however,  that  an  injector  is  an  old  device,  and  that  Boyle  merely 
adopted  it,  and  applied  it  to  a  new  use,  and  should  be  limited  to  that 
combination  in  which,  as  it  appears,  he  deliberately  placed  it,  and 
claimed  it.  Prauty  v.  RuggUsj  16  Pet.  341;  Eamea  v.  Godfiiy^  1  Wall.  79. 
I  am  forced  to  the  conclusion  that  the  reissued  letters,  granted  under 
the  circumstances  and  for  the  purposes  heretofore  stated, — ^^at  is,  merely 
to  enlarge  the  claims,— cannot  be  sustained  as  a  valid  grant.  Biar  v. 
Duryee,  1  Wall.  531;  GiU  v.  Welk,  22  Wall.  1;  and  cases  heretofore 
cited.  In  the  first  place,  although  the  original  patent  was  inoperative  to 
protect  a  particular  combination  not  claimed  therein,  to  which  the  in- 
ventor now  conceives  himself  to  be  entitled,  yet  the  failure  to  claim  it 
was  not  due  to  any  such  inadvertence  or  mistake  as  will  now  entitle  him 
to  claim  it,  the  inevitable  result  being  to  expand  the  old  claims;  and 
secondly,  the  failure  to  daim  such  combination  originally — even  if  it  was 
one  that  ought  to  have  been  allowed  if  claimed — occurred  under  such 
circumstances,  and  was  accompanied  with  such  full  knowledge  of  all 
material  facts,  as  amounted  to  an  abandonment  of  that  particular  Gom- 
bination  to  the  publio.    The  bill  is  accordingly  dismissed. 


National  Cable  Ry.  Co.  v.  Mt.  Adams  &  E.  P.  I.  Rt.  Co. 
(CfireuU  Oowrt,  8.  D.  Ohio,  W.  D.    May  U,  1889.) 

Patehts— Ein>LV8s-RoPB  Railways— ANTicnPATiON. 

The  first  claim  of  letters  patent  No.  105,873,  for  **  improvement  In  endless- 
rope  traction  railways, "  granted  to  Asa  £.  Hovey,  September  18, 1877,  which 
is  the  construction  and  arrangement  together  of  the  brackets  *  *  *  and 
rails  *  *  *  forming  the  frame  or  skeleton  for  a  rope  tunnel  for  endless- 
rope  traction  railways,  said  brackets  forming  a  support  for  the  grooTO  rails, 
and  for  the  planking  forming  the  sides  or  shell  of  the  tunnel, "  is  void  for 
want  of  invention,  having  been  anticipated  by  the  Gardner  patent  No.  19.- 
786.  of  March  23,  1858,  the  Thompson  patent  No.  181,918,  of  October  1,  1873, 
and  the  structure  used  in  1878  by  the  Clay- Street  Hill  Road  of  San  Francisco, 
Cal. 
Bamb— Inventiok. 

Any  differences  in  construction  and  material  between  the  structure  de- 
scribed by  the  first  claim  of  the  Hovey  patent,  and  the  devices  covered  by 
the  prior  patents  and  used  by  the  Clay-Street  Hill  Road,  do  not  constitute 
invention,  but  merely  involve  ordinary  mechanical  skill,  and  are  not  patent- 
able. 
,  Same— Initrikobhent. 

If  such  first  claim  could  be  sustained  by  limiting  its  tcope»  so  as  to  make  it 
cover  all  of  the  elements  described  in  the  specifications,  it  is  not  infringed 
by  the  structure  used  by  defendant,  the  Mt.  Adams  &  Eden  Park  Inclined 
Railway  Company, 
Same— Anticipation. 

The  first  branch  of  the  sixth  claim  of  said  letters  patent,  in  reference  to  the 
combination,  ^'with  the  rope  tunnel  or  chamber,  of  pulleys  journaled  in  the 
same,  upon  which  the  rope  runs« "  was  anticipated  by  the  Qardner  patent  and 
is  not  patentable. 
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6.  Sakb. 

'    The  second  branch  of  the  sixth  daim,  relating  to  the  ''means  for  lubricat- 
ing the  bearings  of  said  pulleys  from  the  outside  of  the  tunnel, "  lacks  inven- 
tion, and  is  not  patentable,  in  view  of  the  well-known  use  of  tubes  to  carry 
oil  to  inaccessible  Journals. 
9.  Bamb— Ikfbihgbmbnt. 

Even  if  such  sixth  claim  were  patentable,  it  is  not  infringed  by  defendant, 
who  does  not  use  any  oil  reservoirs  or  tubes  leading  from  the  outside  of  the 
tunnel  to  the  shaft  bearings,  such  as  are  covered  by  said  sixth  claim. 

In  Equity.  Bill  for  infringement  of  patent,  filed  by  the  National  Ca- 
ble Railway  Company  against  the  Mt.  Adams  &  Eden  Park  Inclined 
Bailway  Company.  The  first  claim  of  complainants  patent  is  bb  follows: 
"The  construction  and  arrangement  together  of  the  brackets,  A  A,  and 
rails,  B  B,'  forming  the  frame  or  skeleton  for  a  rope  tunnel  fot  endless- 
rope  traction  railways,  said  brackets  forming  a  support  for  the  groove 
rails,  and  for  the  plankii^  forming  the  sides  or  shell  of  the  tunnel,  sub- 
stantially as  herein  described  and  specified." 

Oeorge  Harding^  for  complainant. 

Parkinson  &  ParMnson  and  Ramsey ^  Maxodl  &  Ramsey^  for  defendant. 

Jackson,  J.  As  the  assignee  and  present  owner  of  letters  patent  No. 
195,872.  for  "improvement  in  endless-rope  traction  (or  cable)  railways," 
granted  to  Asa  E.  Hovey,  September  18,  1877,  the  complainant  brings 
this  suit  to  restrain  the  defendant  from  infringing  the  same,  atld  for  an 
account  of  profits.  The  complainants  insist  that  the  defendant  infringes 
the  first  and  sixth  claims  of  said  letters  patent.  The  defendant  sets  up 
various  defenses:  Anticipation  by  prior  public  use  of  like  structures  and 
by  prior  patents;  want  of  patentable  novdty;  and  denial  of  infringement. 
Tide  issues  thus  raised  and  presented  have  been  carefully  examined  and 
considered  in  connection  with  the  evidence  in  the  cause,  and  without  go- 
ing into  details  or  a  full  review  of  the  facts  established  by  the  evidence, 
and  of  the  law  applicable  thereto,  the  conclusions  of  the  court  are  the 
following,  viz.: 

1.  That,  considered  in  the  light  of  the  prior  art,  as  shown,  more  par- 
ticularly, in  the  Gardner  patent  No.  19,736,  of  March  28, 1858,  and  in 
the  Thompson  patent  No.  181,918,  of  October  1, 1872,  and  in  the  struct- 
ure actually  used  and  employed  in  1878  by  the  Clay-Street  Hill  Road 
of  San  Frsincisco,  Cal.,  the  device  or  combination  covered  by  the  first 
daim  of  said  Hovey  patent  No.  195,872  is  wanting  in  novelty  and  pat- 
entable invention,  the  same  having  been  anticipated  by  said  prior  pat- 
ents, and  the  structure  used  by  said  Clay-Street  Road. 

2.  That  whatever  differences  in  construction  and  material  exist  be- 
tween the  structure  described  in  and  by  the  first  claim  of  said  Hovey 
patent  No.  195,872  and  the  devices  covered  by  the  foregoing  prior  pat- 
ents, together  with  that  actually  used  and  employed  in  1878  by  the  Clay- 
Street  Hill  Road  of  San  Francisco,  such  differences  do  not  constitute  in- 
vention, but  merely  involve  the  exercise  of  ordinary  mechanical  skill, 
and  were  not,  therefore,  patentable. 

8.  That  if  the  first  claim  of  said  letters  patent  No.  195,872  could  be 
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sustained  by  limiting  its  scope  and  operation,  so  as  to  make  it  cover  and 
embrace  all  the  elements  of  the  combination  described  in  the  specifica- 
tions, including  the  sill,  C,  and  the  planking  resting  thereon,  which 
forms  the  sides  or  shell  of  the  tunnel,  then,  as  thus  limited  and  confined 
to  the  specific  structure  described  in  the  patent,  it  is  not  infringed  by 
the  defendant's  structure. 

4.  That  the  first  clause  or  branch  of  the  sixth  daim  of  said  letters  pat- 
ent, in  reference  to  the  arrangement  or  combination  "with  the  rope  tun- 
nel or  chamber  of  pulleys  joumaled  in  the  same,  upon  which  the  rope 
runs,"  was  anticipated  by  the  Gardner  patent  No.  19,736.  and  is  want- 
ing in  j)atentable  novelty ;  that,  in  respect  to  the  second  clause  of  said  claim 
relating  to  the  "means  for  lubricating  the  bearings  of  said  pulleys  from 
the  outside  of  the  tunnel,  substantially  as  described  and  shown,"  no  pat- 
entable invention  is  shown,  in  view  of  the  general  and  well-known  use  of 
tubes  for  carrying  oil  to  inaccessible  journals. 

6.  But,  if  said  sixth  claim  contained  any  patentable  device,  the  same 
is  not  infringed  by  the  defendant,  who  employs  a  different  means  for 
oiling  its  journal  boxes.  Defendant  does  not  use  or  employ  any  oil  res- 
ervoirs or  oil  tubes  leading  from  the  outside  of  the  tunnel  to  the  shaft 
bearings  such  as  those  described  in  the  specifications  and  drawings  of 
said  letters  patent  No.  195,372,  and  complainant,  certainly,  cannot  prop- 
erly insist  upon  such  a  broad  construction  of  the  latter  clause  of  said 
sixth  daim  as  to  cover  any  and  all  openings  or  boles  made  in  the  cover- 
ing of  the  tunnel  for  the  purpose  of  reaching  the  journals  with  oil,  di- 
rectly applied. 

6.  It  follows  from  the  forgoing  condusions  that  the  complainant's 
bill  mu6t  be  dismissed,  which  is  accordingly  ordered  and  adjudged}  with 
costs. 


Lbggett  v.  Standard  Oil  Oo. 

(Ovreuit  Oourt,  8.  D.  New  York.  May  15,  1889.) 

PATBirrs— ImraNTrow— Ltkiwg  Barrbls  with  Glub. 

Letters  patent,  issued  March  10, 1874,  to  Edward  W.  Leggett,  for  an  Im- 
proved mode  of  lining  tJie  inside  of  oil-barrels  with  glue»  the  claims  for  which 
were  a  process** wherein  the  glutinous  material,  instead  of  being  produced  by 
reduction  from  a  previously  solid  state,  is  permitted  to  attain  onlv  a  certain 
liquid  consistency,  and  is  then  applied  to  the  package  and  permitted  to  harden 
thereon  for  the  first  time,**  and  "a  barrel,  cask,  etc.,  coated  or  sized  by  the 
material,  and  by  the  mode  or  process  whereby  it  is  absorbed  Into  and  strength- 
ened by  the  wood  fiber, "  are  void  for  want  of  invention. 

In  Equity.     On  bill  for  iiy unction. 

Edwin  M.  Fdt  and  Edward  WHmore,  for  plaintiflF. 

Charles  C.  Beanum  and  Edmn  N^  Dickeram^  for  defendant. 

Shipman,  J.     This  is  a  bill  in  equity  to  restrain  the  defendant  from 
the  infringement  of  reissued  letters-  patent,  applied  for  January  24|.  1874| 
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issued  March  10.  1874,  to  Edward  W.  Le^ett,  for  an  improved  mode 
of  lining  the  inside  of  oil-barrels  with  glue.  The  original  patent  was 
dated  October  21 ,  1873.  The  ordinary  dried  glue  of  commerce  is  usually 
made  from  the  trimmings  of  skins,  which  come  from  slaughter-houses  and 
tanneries,  as  follows:  The  skins  are  soaked  in  water  and  lime  to  remove 
the  fat  and  grease,  and  are  then  thoroughly  washed  and  exposed  to  the 
air,  or  may  be  treated  with  a  solution  of  acid  to  remove  the  lime;  for 
the  presence  of  lime,  after  it  has  performed  its  original  office,  is  exceed- 
ingly injurious  to  the  glue.  The  stock  is  then  boiled  by  the  application 
of  steam-heat,  and  when  the  solution  has  been  effected  by  boiling  the 
liquid  glue  is  run  into  moulds,  and  allowed  to  set  and  form  a  jelly.  The 
jelly  is  cut  into  slices,  which  are  spread  upon  nets  and  dried.  The  dry- 
ing part  of  the  process  is  simply  to  bring  the  glue  to  a  condition  in  which 
it  will  keep  permanently,  and  can  be  transported,  and  be  a  merchant- 
able article;  for  either  liquid  glue  or  jelly  glue,  unless  mixed  with  anti- 
septics, quickly  and  easily  attracts  impurities  from  the  atmosphere,  de- 
composes, and  is  spoiled.  In  order  to  make  glue  a  commercial  article 
for  general  use  it  must  be  dried.  This  part  of  the  process  is  the  most 
expensive,  because  the  jelly  glue  is  ea3ily  influenced  by  atmospheric 
changes,  and,  when  thus  affected,  will  not  dry,  but  melts,  and  becomes 
worthless.  Before  1874,  hydro-carbon  oil-barrels  were  prevented  from 
leaking  by  pouring  into  them  a  sufficient  quantity  of  hot  glue,  rolling 
the  barrels,  and  thus  permitting  a  lining*  or  coating  of  glue  to  be  poured 
upon  the  inside  of  the  barrels.  The  liquid  glue  for  this  purpose  was 
made  in  the  ordinary  way  by  melting  dried  glue,  and  heating  the  solu- 
tion. The  invention  consisted  in  applying  directly  to  the  barrels  hot 
liquid  glue,  or  "glue  soup,"  before  it  had  beeii  subjected  to  the  cooling 
or  drying  part  of  the  ordinary  process  of  manufacture.  The  patentee 
describes  his  invention  in  the  specification  of  the  reissued  patent  as  fol- 
lows: 

It  ''consists  in  preparing,  from  any  glutinous  substance,  glue  soup,  said 
soup  being  permitted  to  attain  but  a  certain  consistency,  and  then  applied  di- 
rectly  as  a  coating  or  sizing.  In  carrying  out  my  invention  I  proceed  as  fol- 
lows: Take  any  of  the  materials  from  which  glue  may  be  made,  and  proceed 
in  the  usual  or  any  suitable  manner  for  the  manufacture  of  glue,  until  the 
soup  has  attained  a  certain  consistency.  This  consistency  must  be  consider- 
ably less  than  that  which  is  required  whereby  semi-fluid,  solid,  or  cake  glue  is 
to  be  produced,  and,  while  it  is  in  this  half-finished  state,  so  to  spealc,  it  is  ap- 
plied directly  to  the  inside  of  the  barrel  or  cask,  where,  after  due  evaporation, 
it  will  be  found  that  said  cask  or  barrel  is  lined  thoroughly  and  completely 
with  the  material,  inasmuch  as  a  pressure  of  steam  generated  by  heat  applied 
is  sufficient  to  force  the  thin  glutinous  fluid  or  soup  well  into  the  pores,  flbers, 
and  recesses  of  the  wood,  thus  insuring  a  perfect  lining.  I  am  aware  that 
barrels,  etc.,  have  been  lined  or  coated  w^ith  glue  of  commerce,  when  said  glue 
has  been  sujected  to  a  process  of  reduction  by  dilution  from  its  original  con- 
sistency to  a  sufficiently  liquid  state;  but  I  am  not  aware  of  any  process  where- 
in the  glutinous  material  has  been  permitted  to  attain  only  its  proper  consist- 
ency for  the  purpose  specified,  and  then  applied  directly;  thus  saving  the  time, 
labor,  and  expense  heretofore  employed  by  continuing  the  manufacture  of  the 
gelatinous  soup  until  it  has  attained  a  glutinous  condition;  thus  necessitating 
a  reduction  by  diluting  and  reheating  before  it  is  fit  for  application,  as  set 
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forth  in  this  specification,  traveh'ng  over,  as  it  were,  the  same  ground  back- 
ward and  forward  two  or  three  times,  whereas,  by  my  process,  this  trouble  is 
entirely  dispensed  with,  by  operating  as  within  described.  This  invention 
lias  nothing  to  do  with  the  ordinary  glue-lined  barrel,  but  relates  to  a  new 
and  inexpensive  mode  or  process  of  making  barrels,  casks,  etc.,  better  adapted 
to  the  purpose  designed,  by  coating  or  sizing,  as  set  forth,  than  by  the  ordi- 
nary means.  Heretofore  glue  has  been  taken  in  its  completed  state  as  an  ar- 
ticle of  manufacture,  reheated,  diluted,  and  then  applied;  but  such  a  process 
necessarily  carries  with  it  all  the  expense  of  preparing  the  glue  at  iirst  as  an 
article  of  trade  or  commerce.  My  process  contemplates  taking  the  said  soup 
when  at  a  proper  consistency,  and  applying  'it  to  the  inside  of  the  package, 
permitting  it  to  harden  for  the  first  time  upon  that  surface.  The  distinguish- 
ing feature  of  this  improvement  may  be  found,  on  examination,  to  be  the  su- 
perior integrity  of  the  lining  by  the  use  of  soup  glue.  By  its  peculiar  char- 
acter it  is  more  freely  absorbed  by  the  wood,  penetrating  into  the  fiber  deeper 
than  by  the  ordinary  mode.  Hence  the  sizing  or  coating  is  not  only  upon  the 
surface,  but  penetrates  into  the  wood,  thereby  presenting  a  thicker  covering 
to  the  action  of  the  oil,  and  this  sizing  is  not  liable  to  be  broken  off  or  cracked 
in  handling  the  cask,  as  part  of  the  coating  is  absorbed  into  the  fiber  and  ceils 
of  the  wood,  which  gives  additional  strength  to  it.** 

The  claims  are  as  follows: 

''(1)  The  within-described  process  of  coating  or  lining  the  inside  of  barrels, 
casks,  etc.,  wherein  the  glutinous  material,  instead  of  being  produced  by  re- 
duction from  a  previously  solid  state,  is  permitted  to  attain  only  a  certain 
liquid  consistency,  and  is  then  applied  to  the  package  and  permitted  to  harden 
thereon  for  the  first  time,  substantially  as  herein  set  forth  and  described.  (2) 
A  barrel,  cask,  etc.,  coated  or  sized  by  the  material,  and  by  the  mode  or  pro- 
cess, whereby  it  is  absorbed  into  and  strengthened  by  the  wood  fiber,  sub- 
stantially as  herein  described." 

The  patented  process  has  been  very  extensively  used  by  the  defend- 
ant.    Such  use  commenced  after  the  date' of  the  patent. 

The  question  which  first  and  most  strongly  presents  itself  is  that  of  the 
patentability  of  the  described  and  patented  process.  Upon  this  question 
the  plaintiff's  counsel  insist  that  a  solution  of  glue  formed  in  the  course 
of  the  original  boiling  and  a  solution  of  glue  formed  by  dissolving  the 
dried  glue,  are  not  identical;  that  the  latter  is  subject  to  changes  only 
partially  understood,  but  positive  and  efficient,  whereby  the  adhesive 
property  of  the  gelatine  is  diminished;  that,  although  this  was  theoret- 
ically known  at  the  date  of  the  invention,  and  although  jelly  glue  was, 
at  the  same  date,  so  treated  as  to  last  without  decomposition,  the  use  of 
glue  fresh  from  the  tubs  was  unknown;  that  dried  glue  dissolved  was 
the  only  thing  that  was  used,  and  glue  fresh  from  the  boiling-pot  was  not 
a  known  substitute  for  dissolved  dried  glue  in  the  lining  of  oil  barrels; 
that  no  one  then  knew  or  believed  that  it  could  be  used  for  that  pur- 
pose, but  that  Leggett  made  the  practical  discovery  that  glue,  in  the  boil- 
ing state,  and  before  it  was  dried,  made  a  more  efficient  and  economical 
article  for  the  uses  of  the  oil  refiner  than  remelted  dried  glue,  and  that 
thus  a  new  process  was  created,  by  which  a  large  and  expensive  part  of 
the  old  process  was  avoided.  It  must  be  regarded  as  proved  that  before 
the  date  of  the  invention  practical  experts  believed  that  remelted  dried 
glue  was  inferior  in  adhesiveness  and  binding  qualities  to.  hot  and  un- 
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dried  glue.  Thus  it  was  stated  in  Wagner's  Yearly  Report  of  Chemical 
Technology  for  1869  (volume  15,  p.  657)  that  the  adhesive  and  binding 
power  of  glue  is  greatly  diminished  in  the  process  of  drying  in  the  air. 
Messrs.  Wiedenhold  and  Plumer,  two  of  the  very  intelligent  witnesses 
on  the  part  of  the  plaintiff,  knew  before  the  date  of  the  invention  that 
glue  hot  from  the  tubs  was  in  the  best  condition,  and  would  penetrate 
better.  It  is  not  important  to  ascertain  whether  this  inferiority  is  inev- 
itable in  the  case  of  the  best  dried  glue  which  had  been  only  once  re- 
melted,  because  the  frequent  liability  of  glue  to  suffer  deterioration  in  the 
process  of  drying,  from  one  cause  or  another,  is  undeniable,  and  there- 
fore the  opinion  of  the  experts  was  practically  correct.  While  this  infe- 
riority was  theoretically  known,  it  is  also  true  that  glue  hot  from  the 
tubs  was  not  used,  and  that  its  advantages  were  not  introduced  to  the 
public,  except  in  the  isolated  instances  to  which  reference  will  hereafter 
be  made.  The  glue  jelly  manufactured  by  Stalling,  near  Dresden,  in 
and  after  1869,  was  a  very  different  thing  from  the  liquid  article  which 
is  the  subject  of  this  patent*  Stalling's  article  was  a  glue  jelly  capable 
of  transportation,  and  was  "extracted  in  a  peculiar  manner,  entirely  by 
treatment  of  bones  with  cold  water  under  steam-pressure."  The  plain- 
tiff, from  the  fact  that  inasmuch  as  the  patentee  was  the  first  person  who 
showed  the  public  either  to  use  or  how  to  use  the  liquid  article  for  the 
inside  of  barrels,  by  which  a  better  result  and  a  large  saving  of  expense 
were  effected,  draws  the  conclusion  that  he  is  entitled  to  the  benefits 
which  the  statutes  confer  upon  first  inventors.  This  conclusion  would 
be  correct,  if  Leggett  gave  to  the  public  the  result  of  invention,  and  did 
not  merely  give  the  commercial  suggestions  which  would  naturally  oc- 
cur to  a  person  acquainted  with  the  manufacture  of  glue.  The  manu- 
facture of  dried  glue  was  a  necessity,  because  the  mechanic  who  has  only 
the  ordinary  business  of  his  calling  must  buy,  rather  than  make,  his 
glue.  His  business  requirements  do  not  compel  him  to  be  a  daily  con- 
sumer of  a  large  quantity  of  the  article,  and  it  must  therefore  be  pur- 
chased in  a  dry  state.  The  use  of  hot  glue  as  it  flowed  into  the  tubs 
was  not  practiced,  because  there  was  no  occasion  for  such  use,  but  when 
the  time  came  that  a  manufacturer  needed  daily  a  very  large  supply  of 
glue,  the  suggestion  of  a  change  in  the  mode  in  which  he  should  pro- 
cure and  use  glue  was  made;  but  the  npvelty  consisted  in  the  suggestion 
that  he  should  be  his  own  manufacturer.  There  was  no  novelty  in  the 
idea  of  the  superiority  or  economy  of  hot  liquid  glue,  and  so  much  of 
the  claim  of  the  patentee  to  the  character  of  an  inventor  as  rests  upon  the 
discovery  of  the  superior  integrity  of  the  lining  by  the  use  of  "soup  glue" 
is  fallacious.  Liquid  glue  had  never  been  manufactured  before  for  daily 
use  simply  because  nobody  needed  a  large  daily  supply,  and  the  idea 
that  the  patentee  exercised  the  genius  of  an  inventor  in  first  practically 
introducing  the  article  to  the  public  is  without  adequate  foundation,  for 
it  was  a  business,  rather  than  a  mechanical  suggestion.  The  thought 
that  the  defendant  (which  was  a  large  daily  consumer)  could  profitably 
be  its  own  manufacturer  of  glue  came  both  to  the  patentee  and  to  Mr. 
Plumer,  who  also  subsequently  communicated  the  same  idea  to  the  de- 
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fendant;  but  neither  is  entitled,  on  that  account,  to  be  considered  an  in- 
ventor, but  each  is  rather  to  be  regarded  as  having  prompt  ability  to 
seize  upon  correct  methods  of  conducting  a  large  business.  It  is  also 
true  that  there  was  no  invention  in  the  application  of  liquid  glue  taken 
freshly  from  the  tubs  to  the  inside  of  barrels.  The  use  of  such  glue 
came  naturally,  and  in  the  ordinary  line  of  thought,  to  Wiedenhold, 
when  the  occasion  came  to  him  to  line  barrels.  It  came  also  to  Bau- 
mann,  before  the  date  of  Leggett's  invention,  when  he  was  called  upon 
to  line  neat's  foot  oil  barrels  in  Peter  Cooper's  glue  factory.  Such  use 
was  undoubtedly  occasionally  practiced  in  that  factory  in  other  instances 
about  the  same  time.  The  idea  was  the  natural  one  which  would  read- 
ily occur  to  the  intelligent  mechanic  in  the  factory.  It  is  not  strange 
that  it  did  not  occur  to  oil  refiners,  for  they  were  not  glue  makers.  It 
is  not  strange  that  it  was  not  made  public,  because  the  occasion  had  not 
arrived  for  its  development.  It  would  be  useless  to  the  oil  refiner  who 
used  but  a  few  barrels  daily,  for  he  could  not  afford  to  manufacture  glue; 
but  when  the  occasion  arose,  the  proper  method  of  doing  the  business 
naturally  presented  itself  to  the  mind  of  a  person  familiar  with  glue  man- 
ufacture. 

I  do  not  consider  whether  an  anticipation  of  Leggett's  improvement 
is  clearly  proved  by  the  facts  which  took  place  in  Cooper's  factory,  but 
I  place  the  decision  upon  the  lack  of  patentable  invention  in  the  thing 
patented.     The  bill  should  be  dismissed. 


GiLMORE  V.  Anderson  d  oL 
{Oircuit  Court,  8,  D.  New  York.    May  16,  1889.) 

1.  Coptright-^Intringembnt— Suit— Practice. 

After  hearing  Id  a  suit  for  the  inf rinffement  of  the  copyright  of  a  Mograph- 
ical  hook,  the  case  will  not  be  opened  for  the  purpose  of  receiving  newly- 
discovered  evidence  that  the  author  was  not  designated  h^  the  subject  of  the 
boolc  as  his  special  biographer.  The  validity  of  the  copyright  or  the  right  of 
complainant  to  relief  does  not  depend  on  such  designation. 

2.  Same. 

Though  Rev.  St.  U.  S.  §  4952.  provides  for  the  forfeiture  of  every  copy  of  the 
book,  and  of  such  damages  as  may  be  recovered,  onljr  when  the  infringement 
is  without  the  proprietor's  written  consent,  yet  that  is  not  the  sole  provision 
on  which  a  claim  for  relief  may  be  founded,  but  there  is  a  separate  ri^ht  to 
relief  against  violations  of  the  sole  liberty  of  printing, "  etc.,  the  copyrighted 
work,  given  by  section  4952;  and  in  a  suit  in  equity,  which  has  not  jurisdic- 
tion of  an  aotion  for  the  forfeiture,  an  account  of  profits  only  being  claimed, 
allegation  and  proof  of  the  absence  of  such  written  consent  are  not  necessary. 

8.  Bamb— Account. 

An  account  of  profits  may  be  decreed  under  the  general  prayer  for  relief, 

4.  Same— Cessation  op  Infringement— Equity. 

Infringement  furnishes  ground  for  an  injunction,  and  the  right  to  an  ac- 
count is  incident  to  the  right  to  an  injunction;  but  the  cessation  .of  the  in- 
fringement removes  the  occasion,  but  not  the  right  to  an  injunction,  and 
Buch  cessation  does  not  deprive  complainaat  of  the  right  to  equitable  relief. 
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5.  Same— Lachep. 

Delay  in  bringing  suit  is  no  defense  to  the  suit  when  brought,  where  there 
is  no  proof  of  acauiescence  in.  or  of  failure  to  object  to,  the  acts  constituting 
infringement,  and  defendant's  conduct  has  not  been  induced  by  any  act  or 
omission  of  those  interested  in  the  copyright. 

6.  Same. 

Some  of  the  parts  of  defendant's  book  in  question  were  quotations  from 
conversations,  letters,  and  speeches;  in  others,  prominent  words  of  state- 
ments in  plaintiff's  book  were  taken,  and  used  with  others  to  convej  the  same 
idea;  in  others,  the  substance  of  the  expression  was  taken  with  little  varia- 
tion of  language;  and  in  some  instances  portions  of  considerable  length  were 
copied  verbatim.  Defendant  wrote  his  book  with  plaintiff's  book  constantly 
beiore  him,  and  so  much  of  the  ideas,  language,  and  mode  of  expression  was 
carried  into  defendant's  book  as  to  show  that  plaintiff's  book  was  not  used 
for  information  only,  but  in  parts  was  appropriated.  Held  an  infringement 
of  the  exclusive  privilecce  given  by  the  copyright. 

7.  Same—Prior  Appropriation. 

It  is  no  defense  that  some  of  the  appropriated  parts  had  been  previously 
nsed  by  others,  from  whose  works  they  were  taken  by  defendant. 

8.  Same— PxTRFOfiE  of  Work. 

Neither  is  it  a  Justification  that  plaintiff's  work  was  written  for  a  presiden- 
tial campaign,  while  defendant's  was  written  for  young  people. 

In  Equity. 

Bill  by  Laura  E.  Gilmore  against  John  R.  Anderson  and  Horatio  Al- 
ger. 

Burlingham  &  Wing  and  Shoudy  &  PvincLm^  for  oratrix. 
John  0.  ParsonSy  for  defendants. 

Wheeler,  J.  This  suit  is  brought  upon  the  copyright  of  a  book  en- 
titled ^'The  Life  of  James  A.  Garfield,"  written  by  James  R«  Gilmore 
under  the  name  of  Edmund  Kirke,  against  infringement  by  a  book  en- 
titled "From  Canal-Boy  to  President,"  written  by  the  defendant  Alger, 
and  published  by  the  defendant  Anderson.  Since  the  hearing  the  de- 
fendants have  moved  to  reopen  the  case  for  newly-discovered  evidence 
to  show  that  Gilmore  was  not  designated  by  Gen.  Garfield  as  his  special 
biographer.  Inasmuch  as  neither  the  validity  of  the  copyright  nor  the 
right  of  the  oratrix  to  relief  depends  at  all  upon  the  fact  of  such  desig- 
nation, no  sufficient  reason  appears  for  granting  the  motion,  even  if  that 
aspect  of  the  case  would  probably  be  changed  by  the  evidence  sought* 
The  answering  affidavits,  however,  meet  that  probability,  and  remove 
all  ground  for  the  motion  that  otherwise  might  appear. 

The  copyright  was  acquired  by  Harper  &  Bros,  in  1880.  The  de- 
fendant's book  was  published  in  1881;  and  the  copyright,  together  with 
all  claims,  demands,  and  rights  of  action  for  infringement  was  assigned 
to  the  oratrix  January  14,  1886.  There  is  no  allegation  or  proof  that 
what  was  done  by  the  defendants  while  Harper  &  Bros,  owned  the  copy- 
right was  without  their  consent  in  writii^g,  or  proof  that  there  has  been 
any  infringement  since.  Counsel  for  the  defendants  insists  that  the  want 
of  consent  of  that  proprietor  in  writing  is  necessary  to  constitute  infringe- 
ment, and  that  there  is  a  total  failure  of  that  part  of  the  case.  Section 
4964  of  the  Revised  Statutes,  referred  to  in  this  connection,  does  pro- 
vide for  the  forfeiture  of  every  copy  of  the  book^.and.of  such  j^i:^ag^ 
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as  may  be  recovered,  only  when  the  infringement  is  witliout  the  consent 
of  the  proprietor  first  obtained  in  writing;  but  that  is  not  the  sole  pro- 
vision on  which  a  claim  for  relief  may  be  founded.  Section  4952  con- 
fers the  "sole  liberty  of  printing,  reprinting,  publishing,  completing, 
copying,  executing,  finishing,  and  vending,"  the  work  on  complying  with 
the  provisions  of  that  chapter.  The  right  to  relief  against  violations  of 
this  sole  liberty  seems  to  exist  apart  from  the  forfeiture;  and  the  for- 
feiture does  not  come  within  the  province  of  this  court  as  a  court  of 
equity.  Stevens  v.  Oladding^  17  How.  447;  OaUaglian  v.  MyerSj  128  U. 
S.  617, 9  Sup.  Ct.  Rep.  177.  An  account  of  profits  only  is  now  claimed, 
and  that  can  be  decreed  under  the  general  prayer  for  relief.  Stevens  v. 
Gladding,  17  How.  447. 

The  counsel  for  the  defendants  further  insists  that,  as  no  infringement 
or  threat  of  infringement  since  the  oratrix  acquired  the  copyright  is 
shown,  no  ground  for  an  injunction  or  other  equitable  relief  exists, 
and  that  consequently  the  remedy  is  wholly  at  law.  "The  right  to  an 
account  of  profits  is  incident  to  the  right  to  an  injunction  in  copy  and 
patent  right  cases.''  Gobtis,  J.,  in  Stevens  v.  Gladding y  su^a.  The  in- 
fringement, if  there  was  any,  furnished  ground  for  an  injunction;  that 
it  has  ceased  may  take  away  the  occasion  for  one,  but  not  the  right. 
The  oratrix  alleged  grounds  for  one  that  would  give  jurisdiction,  which 
will  not  fail  although  one  may  not  be  decreed.  Clark  v.  Woaster^  119  U. 
S.  322,  7  Sup.  Ct.  Rep.  217. 

The  delay  in  bringing  the  suit  is  relied  upon  as  a  defense.  That  the 
right  of  recovery  is  barred  by  any  statute  of  limitations  is  not  claimed; 
but  the  lapse  of  time  is  said  to  meet  the  equity,  if  any,  of  the  oratrix's 
case.  There  is,  however,  no  proof  of  acquiescence  in,  or  failure  in  ob- 
jecting to,  anything  done  by  the  defendants  constituting  the  infringe- 
ment complained  of.  The  conduct  of  the  defendants  has  not  been  in- 
duced, nor  their  liability  varied,  by  anything  done  or  omitted  to  be  done 
by  those  interested  in  the  copyright.  Nothing  is  apparent  adequate  to 
cut  oflf  any  right  accrued.  Menendez  v.  Holt^  128  U.  S.  514,  9  Sup.  Ct. 
Rep.  143. 

The  most  difficult  question  is  as  to  whether  there  has  in  fact  been  any 
substantial  infringement.  Some  of  the  parts  in  question  are  quotations 
from  conversations,  letters,  and  speeches;  in  some,  prominent  words  of 
statements  are  taken,  and  used  with  others  to  convey  the  same  idea;  in 
others,  the  substance  of  expression  is  taken  with  small  variations  of  lan- 
guage; and  in  some  instances  portions  of  considerable  length  are  copied 
verbatim.  The  speeches,  letters,  and  conversations,  by  themselves  alone, 
are  facts  not  understood  to  be  the  subjects  of  a  copyright.  Gary  v.  Long- 
wian,  1  East,  358;  Banks  v.  Mqnche^er,  128  U.  S.  244,  9  Sup.  Ct.  Rep. 
86.  But  that  these  were  used  in  making  up  the  work  copyrighted  would 
not  seem  to  deprive  it  of  protection.  2  Kent,  Comm.  881;  OaUaghan 
v.  Myers^  128  U.  S.  617,  9  Sup.  Ct,  Rep.  177.  Neither  does  the  us- 
ing of  parts  as  quotations  appear  to  avoid  liability  for  taking  them  to 
make  up  another  work.  2  Kent,  Comm.  882.  The  writings  of  authors 
are  what  congress  is  authorized  to  secure  to  them,  (Const.  U.  S.  art. 
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1,  §  8;)  and  these  are  what  the  sole  liberty  of  copying  and  vending  con- 
ferred by  congress  applies  to.  The  sole  liberty  is  invaded  when  any 
material  part  of  what  is  the  author's  own  work  is  appropriated,  Sayre 
V.  Moore,  1  East,  362,  note;  2  Kent,  Ck)mm.  382,  note.  The  work  of 
Gilmore  was  written  for  a  presidential  campaign,  and  that  of  Alger  for 
young  persons;  and  this  difiference  of  purposes  is  relied  upon  as  a  justi- 
fication. But  the  author's  right  is  absolute  when  perfected,  and  the 
purpose  of  an  invasion  nowhere  appears  to  be  made  an  excuse  for  it. 
According  to  the  defendant  Alger's  own  account  of  his  writing  his  book, 
he  procured  Gilmore's  and  others  at  the  beginning,  and  wrote  impor- 
tant parts  of  his  with  Gilmore's  constantly  open  before  him.  Still  the 
use  made  of  other  parts  than  the  second  and  third  chapters  of  Gilmore's 
book  would  not  indicate  as  matter  of  fiact  a  material  appropriation  of 
his  writing.  But  so  much  of  the  ideas,  language,  and  mode  of  expres- 
sion of  Gilmore  in  these  chapters  is  carried  into  the  defendant's  book 
as  to  show  that  Alger  did  not  stop  with  the  use  of  Gilmore's  book  for 
information  only,  but  appropriated  parts  of  it  to  making  up  his  own. 
This,  according  to  the  decision  of  the  stii>reme  cx}urt  in  OaUaghom  v.  My- 
era^  128  U.  8.  617,  9  Sup.  Ct.  Rep.  177,' as  well  as  other  authoritiefl  be- 
fore mentioned,  appears  to  amount  to  inMngement  of  the  exclusive  priv- 
ilege held  out  by  the  copyright.  Some  of  the  material  from  Gilmore's 
book  so  used  by  Alger  had  previously  been  used  by  others,  without 
right,  and  was  taken  by  him  from  their  works.  That  he  found  it  there 
is  somewhat  relied  upon  as  a  ground  for  considering  it  public  property. 
These  acts  of  others  would  not,  however,  remove  the  protection  of  the 
copyright,  nor  furnish  any  excuse  for  him.  Upon  such  consideration, 
the  defendants  appear  to  be  liable  to  account  for  the  profits  of  this  in- 
fringement. The  extent  of  the  liability  can  only  be  determined  by  a 
reference  to  a  master  for  that  purpose.  No  injunction  is  imderstood  to 
be  asked  for  now.  Let  an  order  overruling  the  motion,  and  a  decree 
for  an  account  of  profits  of  infringement,  with  oostSi  be  entered. 


The  Rio  Grande. 

The  a.  Demarest. 

Marshall  v.  The  Rio  Grande  and  The  A.  Demarest.       , 

IDiitrict  Vourt,  S.  J>.  N01O  York.    May  6. 1889.) 

COLLISION— Wharves  and  Slips— Towing  Vessel  Out  of  Slip. 

a  tuff  In  towing  a  sailing  vessel  out  of  a  slip  by  a  hawser  from  behind  a 
covered  pier  is  bound  to  see  what  vessels  may  be  approaching,  and  to  give  the 
required  signal  before  proceeding  10  cross  the  latter' s  course,  even  though  she 
may  have  a  right  to  clear  before  beiug  shut  in  by  the  latter  for  a  considerable 
period.  The  approaching  vessel  is  bound  to  stop  and  back  as  soon  as  the  in- 
tent of  the  other  to  cross  is  perceived. 
v.38F.no.lO— 64 
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2.  Si  ME— Signals— Stopping  and  Backing — Inspectobs'  Rules. 

The  tug  D.  took  the  bark  P.  upon  a  hawser  to  tow  her  out  of  the  slip  be- 
tween piers  19  and  20  East  river,  preparatory  to  getting  along-side  to  tow  her 
through  Hell  Qate.  At  the  same  time  the  steamer  R.  G.  was  coming  up  the 
East  river  against  the  slack  ebb.  to  land  across  piers  19  and  20.  The  D..  in 
^oing  out  of  the  slip,  did  not  give  the  signal  of  two  whistles  required  by  the 
inspectors'  rules,  when  the  steamer  was  seen  approaching,  but  continued 
straight  across  her  course,  till  the  steamer  struck  the  P.  The  steamer  was 
proceeding  slowly,  aided  by  a  tug.  The  pilot  of  the  steamer's  tug,  as  soon 
as  he  saw  the  P.  coming  out  of  the  slip,  gave  the  steamer  the  order  to  re- 
verse, which  was  obeyed.  Meld,  both  liable,— the  D.  for  not  giving  the  re- 
quired signal;  the  steamer  for  delay  in  reversing  after  the  danger  was  appar- 
ent; whether  the  delay  was  from  want  of  lookout,  delay  in  giving  the  order 
of  reversal  or  in  communicating  with  the  engineer,  the  bells  being  out  of 
order. 

In  Admiralty.     libel  for  collision. 

Goodrich,  Deady  <fc  Goodiich,  for  libelants. 

Builerj  StUbnan  &  Hubbard  and  Wm.  Mynderse^  for  the  Rio  Grande. 

Carpenter  &  Mofkety  for  the  Demarest. 

Brown,  J.  At  about  half  past  11  a.  m.  of  December  13, 1888,  as  the 
steatner  Bio  Grande,  coming  up  the  East  river  in  the  ebb-tide,  was  ap- 
proaching her  slip  at  pier  20,  she  came  in  collision  with  the  brig  Picker- 
ing, about  300  feet  off  pier  19,  doing  the  latter  considerable  damage,  for 
which  the  above  libel  was  filed.  The  Pickering  was  in  tow  of  the  tug 
Demarest,  on  a  hawser  of  about  10  fathoms,  attached  to  the  Pickering's 
stem,  by  which  she  had  just  been  pulled  out  of  her  slip  stem  first,  pre- 
paratory to  being  taken  along-side  the  tug  to  be  towed  up  the  river  through 
Hell  Gate.  Pier  19  is  covered  by  a  shed,  which  obstructed  t|pe  view  to 
the  southward.  Before  reaching  the  mouth  of  the  slip,  the  tug  gave  one 
long  blast  of  her  whistle.  After  getting  out  of  the  slip,  the  Bio  Grande 
was  observed  near  mid-river,  off  the  Wall-Street  ferry,  approaching  the 
slip  between  piers  19  and  20,  aided  by  the  tug  Jewett.  The  design  of 
the  Demarest  was  to  pull  the  brig  a  few  hundred  feet  straight  out  into 
the  river,  across  the  course  of  the  Bio  Grande.  She  gave  no  signal  of 
two  whistles,  nor  any  other  signal  than  the  long  blast  before  leaving  the 
slip.  Upon  the  proof,  I  am  satisfied  that  the  mode  adqpted  by  the  De- 
marest of  taking  the  brig  out  by  lines  attached  to  the  stem  was  not  the 
best;  and  that  a  vessel  like  the  Pickering  could  be  more  expeditiously 
handled  by  a  hawser  attached  to  the  bow,  and  carried  thence  to  the  stern, 
and  there  attached  by  a  noose,  to  be  cast  off  as  soon  as  the  brig  was  out, 
or  nearly  out,  of  the  slip.  Had  the  latter  mode  been  adopted,  the  brig 
could  have  been  more  quickly  headed  up  river,  and  the  Dejmar^st  have 
got  along-side  nearer  to  the  New  York  shore,  and  out  of  the  way  of  the 
Bio  Grande.  Independently  of  this  consideration,  however,  I  think  the 
Demarest  was  to  blame  for  undertaking  to  cross  the  course  of  the  Bio 
Grande  without  giving  the  signal  of  two  whistles,  which  the  inspectors' 
rules  require.  The  long  blast  was  in  no  sense  an  equivalent.  It  gave  no 
indication  of  a  tow  behind  her,  and  a  tug  moving  out  of  the  slip  under 
such  a. whistle  would  not  naturally  attract  any  continued  attention  from 
the  Bio  Grande^  or  the  Jewett.     The   required  signal  of  two  whistles 
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would  have  done  so.  The  pilot  of  the  Demarest  no  doubt  expected  to 
be  able  to  cross  the  Rio  Grande's  course  before  the  latter  would  reach  the 
Pickering.  He  miscalculated  either  the  distance  of  the  Rio  Grande,  or 
the  rapidity  of  her  approach.  He  had  no  right  to  expect  the  Rio  Grande 
or  the  Jewett  to  stop  and  back  to  let  the  Pickering  pass  them,  when  he 
had  not  given  them  the  signal  of  two  whistles  to  indicate  his  intention  to 
cross  their  course.  Under  the  circumstances,  I  think  he  should  also  have 
given  the  danger-signal  as  he  emerged  from  the  slip.  There  was  consid- 
erable bustle  and  stir  upon  pier  19.  It  was  the  usual  landing  place  of 
the  Rio  Grande;  and  if  the  pilot  of  the  Demarest  did  not  know  that  the 
Rio  Grande  was  approaching  before  he  got  out  of  the  slip,  he  probably 
surmised  it;  and  he  knew  it  as  soon  as  he  got  outside  of  pier  19.  I  am 
not  prepared  to  hold  that  under  the  circumstances  the  Demarest  was 
bound  to  back  and  wait  in  the  slip  simply  because  the  Rio  Grande  was 
approaching  it.  The  usual  mode  of  the  Rio  Grande's  landing  was  first 
to  cover  the  entire  slip  from  pier  19  to  pier  20,  thereby  preventing  for  a 
considerable  time  any  going  in  or  out,  until  she  had  swung  into  her  berth 
in  the  slip.  Under  such  circumstances,  I  think  a  vessel  on  the  point  of 
leaving  the  slip  has  a  right  to  go  out,  and  that  the  incoming  vessel  has 
no  controlling  right  to  shut  her  in  for  a  considerable  time,  but  should 
wait  long  enough  to  let  her  clear,  if  seasonably  apprised  of  her  intention. 
The  rules  of  the  starboard  hand  and  the  right  of  way  do  not  apply  in 
such  circumstances.  But  the  Demarest  was  bound  to  ascertaia  the  po- 
sitions of  any  incoming  vessels  before  leaving  the  slip,  and  to  give  them 
timely  notice  of  her  intention  by  the  proper  signals.  For  the  neglect  of 
these  dutieSi  which  directly  contributed  to  the  collision,  she  must  be  held 
to  blame. 

2.  As  respects  the  Rio  Grande,  the  que««tion  is  whether  she  reversed 
her  engines  as  soon  as  the  brig  was  seen,  or  ought  to  have  been  seen,  back- 
ing out  of  the  slip.  It  was  her  duty  under  old  rule  Id  to  back  at  once, 
because  the  situation  was  one  of  manifest  danger.  The  testimony  of  the 
pilot  of  the  Jewett  and  of  the  first  mate  of  the  Rio  Grande  is  that  she 
did.  The  engineer  estimates  that  she  was  backing  a  minute  and  a  half, 
and  got  over  a  hundred  turns  backward;  but  all  the  witnesses  in  behalf 
of  the  Rio  Grande  agree  that  she  was  not  moving  at  a  speed  of  over  a 
couple  of  knots;  and,  had  she  made  any  such  number  of  turns  backwards, 
or  been  backing  for  a  minute,  it  is  not  credible  that  the  ship  would  not 
have  been  moving  astern  in  the  water  before  advancing  her  length  of  300 
feet.  The  testimony  leaves  no  doubt  that  the  Rio  Grande  was  much 
more  than  300  feet  below  the  point  of  collision  at  the  time  when  the 
brig,  emerging  from  the  slip,  became  plainly  visible,  and  when  her  in- 
tent to  cross  the  Rio  Grande's  bows  was  clear.  I  must  regard  the  engi- 
neer's testimony,  therefore,  as  a  mere  random  estimate,  not  to  be  relied 
on.  The  master  of  the  Rio  Grande  testifies  that  he  gave  the  verbal  order 
to  reverse  as  soon  as  it  was  received  through  the  first  mate  from  the  pilot 
of  the  Jewett;  that  it  was  obeyed  immediately;  that  he  turned  and 
saw  the  brig  at  that  time  well  dear  of  the  dock,  coming  across  his 
bows»  her  stern  about  crossing  the  Rio  Grande's  bQW»  aad  about  25  feet 
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ahead  of  him.  The  Rio  Grande's  engines,  just  before  the  order  to  reverse, 
were  at  rest,  so  that  there  was  nothing  to  prevent  the  engines  working 
astern  as  soon  as  the  order  was  given.  Several  other  witnesses  on  the 
part  of  the  libelant  and  the  Demarest  confirm  this  statement  of  the  mas- 
ter as  to  the  closeness  of  the  Rio  Grande  when  she  b^an  backing.  .  The 
weight  of  testimony  is  to  the  effect  that  the  place  of  collision  was  not 
much,  if  any,  below  the  line  of  the  north  side  of  pier  19.  The  tide  was 
slack,  the  current  slight.  The  Demarest  was  pulling  somewhat  up 
stream.  The  brig  went  very  nearly  straight  across,  and  left  the  slip 
some  25  feet  above  its  lower  line  in  passing  the  scow.  There  is  consid- 
erable difference  in  the  testimony  as  to  how  far  the  Rio  Grande  was  be- 
low the  line  of  pier  19  when  the  brig  emerged  from  the  slip.  The  De- 
marest's  witnesses,  and  some  others,  say  that  she  was  off  Wdl  street,  and 
that  she  had  approached  from  a  point  about  midway  between  the  Wall- 
Street  ferry-houses  in  New  York  and  Brooklyn,  where  the  Jewett  had 
taken  hold  of  her  a  few  minutes  before.  If  she  waa  off  Wall  street  when 
the  Demarest  came  out  of  the  slip,  a  glance  at  the  chart  will  show  that 
she  must  have  been  then  from  500  to  600  feet  distant  from  the  point  of 
collision,  and  not  more  than  100  feet  nearer  when  the  stem  of  the  brig, 
coming  out  in  tow  on  a  hawser,  ought  to  have  been  seen.  The  pilot  of 
the  Jewett,  moreover,  says  that  when  he  saw  the  brig  he  was  coming  up 
stream,  and  was  about  abreast  of  pier  18.  That  was  250  feet  below  the 
brig.  The  first  officer  of  the  Rio  Grande,  who  gave  his  own  hawser  to 
the  Jewett,  says  it  was  of  30  fathoms  length*  This,  with  the  length  ol 
the  Jewett,  would  make  the  Rio  Grande  nearly  500  feet  below  the  line 
of  collision  at  the  time  when  the  stem  of  the  brig  became  visible;  or,  if 
the  hawser  was  only  half  what  the  mate  puts  it,  the  distance  would  be 
some  400  feet.  The  estimate  by  the  master  of  the  Rio  Grande  of  the 
distance  of  the  place  of  collision  from  the  line  of  the  docks  is  from  300 
to  400  feet.  That  estimate  I  think  the  most  trusty.  From  one  to  two 
minutes  must  therefore  have  elapsed  from  the  time  the  brig's  stern  was 
visible  coming  out  of  the  slip  until  the  collision.  The  Rio  Grande  was 
moving  slowly,  probably  not  over  two  to  three  knots;  and,  as  the  testi- 
mony above  referred  to  establishes  the  fact  that  the  engines  were  not 
backing  until  the  Rio  Grande  was  less  than  100  feet  from  the  brig,  I  find 
it  impossible  to  avoid  the  conclusion,  that  a  considerable  interval  elapsed 
after  danger  from  the  brig  was  plainly  visible  before  the  engines  were 
reversed;  and  from  the  previous  slow  speed  of  the  Rio  Grande,  and  the 
comparatively  slight  incision  of  the  wound  in  the  brig,  I  am  satisfied 
that,  had  the  reversal  been  made  with  reasonable  promptness,  the  col- 
lision would  have  been  avoided;  and  for  this  reason  the  Rio  Grande  must 
also  be  held  to  blame.  Whether  the  delay  in  backing  arose  from  inat- 
tention of  the  pilot  of  the  Jewett,  or  of  the  first  oflicer  of  the  Rio  Grande, 
who  was  forward,  but  engaged  in  other  duties,  (as  appears  from  his  ex- 
pression of  "first  seeing  the  brig  on  looking  up  on  the  signal  from  the 
Jewett,")  or  from  delay  on  the  part  of  the  Jewett  in  ordering  the  engines 
reversed,  or  from  delay  in  transmitting  the  order  verbally,  the  bell- 
wires  being  out  of  order,  it  does  not  seem  necessary  to  decide.     Itissuf- 
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iicient  to  charge  the  Rio  Grande  with  blame  that  there  was  reasonable 
time,  space,  and  opportunity  for  her  to  avoid  the  collision  by  backing 
after  the  brig  ought  to  have  been  seen  coming  out  of  the  slip,  and  after 
her  intent  was  dear.  The  OiteJKH,  88  Fed.  Rep.  367;  The  Cdumbia,  23 
Blatchf.  268,  26  Fed.  Rep.  844;  Th^  Scuff,  32  Fed.  Rep.  287;  The  Nan 
PaeiUe,  33  Fed.  Rep.  624,  626.  The  libelant  is  entitled  to  a  decree 
against  both  vessels,  with  costs. 


Thb  BwiraoBRLAiTD.^ 
La  Gasoogks. 

COMPAOmB  OeNBRALB  TRAlIBATLAMXIQnB  V.  ThB  SwiTZERLAin). 

Uebebwbq,  Master,  etc.,  v.  Compaokib  Genxralb  Tbansatlantiqxjb. 
(JMHct  CkmrU  B.  D.  New  T«rk.    May  6^  1889.) 

Ck>LLI8I0]r— BbTWEBH  8TBAHBB8— OvBBTAKING  VbSSBLS. 

The  steam-ship  Switzerland  was  going  down  the  bay  of  New  York  at  the 
rate  of  9  knots  an  hour.  The  steam-ship  La  Gascogne,  goinff  down  at  the 
rate  of  10  knots,  had  overtaken  the  Switzerland,  and  was  drawing  ahead  on 
her  port  side,  when  the  vessels  came  in  collision,  the  bow  of  the  Switzerland 
striking  the  starboard  qnarter  of  the  Qascogne.  Cross-libels  were  filed  for 
the  resulting  damage,  the  Gascoxne  contending  that  the  collision  was  due  to 
carelessness  on  the  part  of  the  wheelsman  of  the  Switzerland  in  allowing  her 
to  swing  to  port  as  the  Gascogne  was  going  by;  the  Switzerland  claiming 
that  the  Gascogne  attempted  to  cross  her  bows  under  a  port  helm  when  the 
distance  between  the  vessels  was  too  small  to  permit  of  such  a  maneuver. 
On  conflicting  evidence  the  court  found  that  the  collision  was  caused  by  a 
swing  to  port  on  the  part  of  the  Switzerland, — ^which  was  carrying  a  port  helm 
in  the  strong  north-west  wind,  and  which  would  90  swing  under  such  cir- 
cumstances by  momentary  carelessness  on  the  part  of  the  wheelsman, — and 
therefore  hM^  that  the  fault  for  the  collision  lay  with  the  Switzerland  in  fail- 
ing to  hold  her  course. 

In  Admiralty.     Cross-libels  for  damages  by  collision. 
Qmdert  Bro$.^  for  the  Gascogne. 
Biddle  &  Ward,  for  the  Switzerland. 

Benediot,  J.  These  are  cross-actions  arising  out  of  a  collision  which 
occurred  on  the  21st  day  of  January,  1888,  in  the  harbor  of  New  York, 
not  far  below  the  statue  of  liberty,  between  the  steam-ship  Switzerland 
and  the  steam-ship  La  Grascogne,  two  passenger  steamers,  at  the  time 
bound  out  of  the  port  of  New  York  on  a  voyage  to  sea.  The  Gascogne 
was  the  faster  vessel,  and,  having  come  up  with  the  Switzerland,  W8^ 
passing  her  on  her  port  side  at  a  distance  estimated  by  various  witnesses 
at  150  to  800  feet.     The  bow  of  the  Gascogne  had  drawn  ahead  of  the 

>  Reported  by  Bdward  G.  Benedict^  Esq.,  of  the  New  York  bat 
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bow  of  the  Switzerland  when  the  vessels  came  in  collision,  the  Switzer- 
land's bow  striking  the  Gascogne  on  her  starboard  quarter  at  an  angle  of 
about  30  degrees.  To  recover  the  damages  resulting  from  this  collision 
to  the  respective  vessels  each  vessel  has  brought  an  action  against  the 
other.  The  collision  occurred  in  broad  daylight,  on  a  dear  day,  with 
no  other  vessels  to  interfere  with  the  navigation  of  either  vessel.  It  is 
manifest,  therefore,  that  the  collision  was  caused  by  negligence,  but 
where  the  negligence  was  is  not  so  clear.  The  contention  on  the  part  of 
the  Switzerland  is  that  the  Gascogne,  instead  of  keeping  her  course,  as 
she  was  bound  to  do,  until  she  had  passed  the  Switzerland,  attempted 
to  cross  the  Switzerland's  bows  under  a  port  helm  when  the  distance  be- 
tween the  vessels  was  too  small  to  permit  her  to  accompliph  such  a  man- 
euver in  safety.  On  the  part  of  the  Gascogne  the  contention  is  that 
while  she  was  passing  the  Switzerland,  and  holding  her  course  at  a  safe 
distance,  the  Switzerland,  instead  of  keeping  her  course,  as  she  was  bound 
to  do,  suddenly  swung  over  to  the  eastward,  and  struck  the  Gascogne 
upon  her  starboard  quarter.  It  is  conceded  by  the  advocates  on  both 
sides  that  one  of  these  two  contentions  is  true,  and  each  earnestly  con- 
tends that  the  truth  lies  upon  his  side. 

The  testimony  is  full  of  contradictions  not  easy  to  reconcile.  After  a 
careful  examination  of  it  in  all  its  aspects,  I  incline  to  the  opinion  that 
the  weight  of  evidence  is  on  the  side  of  the  Gascogne.  Sqme  of  the  con- 
siderations which  have  led  me  to  this  conclusion  will  be  mentioned.  I 
observe  first  that  it  is  more  probable  that  the  Switzerland  should  have 
swung  over  to  the  east,  as  the  Gascogne  charges,  than  that  the  Gascogne 
should  have  attempted  to  cross  the  bows  of  the  Switzerland,  as  the 
Switzerland  charges.  A  strong  north-west  wind  was  blowing.  The 
Switzerland  was  carrying  a  port  helm,  and  there  is  testimony  in  the  case 
that  under  such  circumstances  a  momentary  carelessness  on  the  part  of 
the  men  at  the  wheel  would  be  likely  to  be  followed  by  a  swing  of  the 
steamer?s  head  to  the  eastward,  which  would  carry  her  some  distance  to 
the  east  of  her  course  before  it  could  be  stopped  by  the  helm.  Such 
carelessness  is  denied  by  those  at  the  wheel  of  the  Switzerland,  but  many 
witnesses  from  the  Gascogne  testify  to  such  a  swing  by  the  Switzerland. 
There  is,  indeed,  a  mass  of  testimony  from  the  Switzerland  going  to 
prove  that  before  she  struck  the  Gascogne  her  helm  was  put  hard  a-port, 
and  I  lany  witnesses  from  the  Switzerland  say  that  the  qause  of  this  port- 
ing was  a  dangerous  approach  of  the  Gascogne  towards  the  Switzerland's 
course.  The  testimony  seems  to  me  to  prove  that  the  helm  of  the  Switz- 
erland was  put  to  port,  and  that  this  was  done  suddenly,  under  the 
stress  of  some  emergency,  but  it  has  not  satisfied  me  that  this  emergency 
was  a  change  of  course  on  the  part  of  the  Gascogne.  On  the  contrary,  I 
incline  to  the  opinion  that  the  wheel  of  the  Switzerland  was  suddenly 
put  hard  a-port  to  overcome  a  swing  to  eastward,  which  the  Switz^land 
had  taken  in  the  strong  north-west  wind.  Momentary  carelessness  under 
the  circumstances  is  sufficient  to  account  for  such  a  swing  as  the  testi- 
mony shows.  On  the  other  hand,  the  maneuver  charged  by  the  Switzer- 
land upon  the  Gascogne  cannot  be  accounted  for  by  momentary  negli- 
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gence.  If  attempted,  it  must  have  been  the  result  of  a  deliberate  design 
on  the  part  of  those  responsible  for  the  navigation  of  the  Gascogne.  Such 
a  design,  involving  as  it  did  a  bringing  of  the  ship's  head  up  against  the 
wind,  and  giving  her  a  course  acrooS  the  channel  down  which  she  was 
bound  appears  to  me  improbable.  The  maneuver,  if  undertaken  as 
charged,  was  an  act  of  gross  misconduct  deliberately  committed.  It  was, 
moreover,  wholly  uncalled  for.  There  could  have  been  no  rivalry  be- 
tween the  steamers,  inasmuch  as  the  speed  of  the  Switzerland  was  nine 
knots,  and  that  of  the  Gascogne  sixteen  knots.  There  was  room  enough 
for  both  vessels  on  their  respective  courses,  and  the  Gascogne  not  only 
could  not  gain,  but  would  surely  lose,  by  passing  to  westward  across  the 
course  of  tiie  Switzerland.  The  testimony  does  not  seem  to  mo  to  ac- 
count for  such  a  maneuver  on  the  part  of  the  Grascogne.  Moreover,  the 
account  given  by  the  witnesses  from  the  Switzerland  as  to  the  action  of 
their  vessel  under  the  port  helm  must  be  incorrect.  They  say  that  when 
their  helm  was  ported  their  vessel  came  up  to  the  wind  four  or  five 
points  before  the  blow,  and  it  is  proved  that  tixe  two  vessels  came  together 
at  an  angle  of  thirty  d^rees.  The  account  of  the  Switzerland  therefore 
requires  that  at  the  time  of  the  blow  the  Gascogne  should  be  heading 
somewhat  up  the  channel  down  which  she  was  bound.  It  seems  to  me 
incredible  that  the  Gascogne  should  ever  have  attained  such  a  heading 
under  the  circumstances.  The  angle  of  incidence  disproves  the  account 
given  by  those  on  the  Switzerland. 

Again,  the  testimony  from  those  on  board  the  Gascogne  shows  beyond 
controversy  that  after  the  Gascogne  had  come  abreast  of  the  Switzerland 
the  attention  of  those  on  board  the  (jascogne  was  no  longer  directed  to 
the  Switzerland;  that  it  was  not  until  the  courses  of  the  two  vessels  had 
become  crossing  that  the  Switzerland  was  again  observed  by  those  on 
the  Gascogne.  No  signals  were  given  by  either  vessel.  The  discovery 
on  the  part  of  those  on  the  Gascogne  that  a  collision  with  the  Switzer- 
land was  imminent  was  substantially  accidental,  the  attention  of  all  on 
board  the  Gascogne  having  been  at  the  time  directed  ahead,  and  not 
astern.  Such  a  state  of  things  on  the  part  of  the  Gascogne  could 
hardly  have  existed  if  she  had  been  engaged  in  a  deliberate  attempt  to 
cross  the  bows  of  a  steamer  approaching  her  closely  from  behind.  The 
danger  of  an  attempt  to  cross  the  Switzerland's  bows  under  the  circum- 
stances would  be  manifest  the  moment  the  maneuver  began,  and  from 
that  moment  not  only  the  eyes  of  those  responsible  for  the  navigation  of 
the  Gascogne,  but  the  eyes  of  many  others  on  board  the  Gascogne  would 
have  been  fastened  upon  the  Switzerland.  That  such  was  not  the  case 
seems  to  me  to  show  that  no  such  maneuver  on  the  part  of  the  Gascogne 
as  is  charged  by  the  Switzerland  was  in  process  of  execution,  and  by 
consequence  that  the  cause  of  the  collision  was  a  sudden  and  unexpected 
swing  of  the  Switzerland  towards  the  Gascogne.  In  arriving  at  this  con- 
clusion I  have  not  overlooked  the  statement  in  the  libel  of  the  Gascogne 
that  her  helm  was  ported,  just  before  the.  collision,  ,nor  the  conflict  of 
testimony  on  that  point  between  the  pilot  and  the  master  of  the  Gas- 
cogne.    But  the  porting  set  forth  in  the  libel,  and  stated  by  the  master 
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will  not  account  for  the  collision,  and,  in  my  opinion,  in  no  way  teaded 
to  produce  it.  My  conclusion,  therefore  is  that  the  collision  in  question 
was  caused  by  the  fault  of  the  Switzerland  in  not  holding  her  course  as 
she  was  bound  to  do.  The  libel  against  the  Gascogne  is  accordingly 
dismissed,  and  in  the  action  against  the  Switzerland  let  a  decree  in  £avar 
of  the  libelant  be  entered  with  an  order  of  reference. 


Thb  Rogcawat. 

Ths  Intbbnational. 

{DigtrM  Court,  $.  D.  New  York.    Jane  4  1889.) 

Ck>LLIBI017'-BBTWBEH  StBAHSBS— FaILUBS  TO  AJSTSWSB  SIGNAL— DUTT  TO  BlOP 

Crossing  Coubsb. 

The  steam-lighter  I. ,^oliiir  up  the  £ast  river  near  the  New  York  shore, 
came  in  collision,  near  £ighth-8treet  dock,  with  the  ferry-boat  R,  bound  from 
Hunter's  Point  to  the  Seventh-Street  slip,  and  having  the  right  of  way.  The 
B.  three  times  gave  a  signal  of  one  whistle,  when  off  Thirteenth  street.  Twelfth 
street,  and  ElevAith  street,  and  got  no  answer  until  off  Eleventh  street,  when 
she  received  a  signal  of  two  whistles  from  the  L,  which  attempted  to  go  near 
the  shore,  aud  the  two  collided,  port  bow  to  port  bow.  EM,  both  in  fault; 
the  I.  for  crossing  the  R's  course,  and  keeping  to  the  left,  near  the  shore, 
without  reason;  the  R  for  not  backing  sooner,  under  inspector's  rule  8»  or 
as  soon  as  the  L's  intent  was  made  known. 

In  Admiralty.    Cross-libels  for  damages  by  collision. 
A.  B,  Stewarty  for  the  International. 
Rice  &  BijuTf  for  the  Rockaway. 

Bbown,  J.  The  above  are  cross-libels,  brought  by  the  owners  of  the 
lighter  International  and  the  ferry-boat  Bockaway,  to  recover  their  re- 
spective damages  through  a  collision  that  occurred  between  them  a  little 
before  8  o'clock  a.  m.,  on  March  16, 1886,  about  100  feet  ofif  the  foot  of 
Eighth  street.  The  Bockaway  was  bound  down  river  from  Hunter's 
Point  to  her  slip  at  Seventh  street;  the  International  was  bound  up  river 
from  pier  9  to  Port  Morria.  The  morning  being  foggy,  she  kept  dose 
along  the  New  York  shore.  But  I  find  that  for  10  minutes  before  this 
collision,  and  from  the  time  the  Rockaway  left  Hunter's  Point,  the  fog 
had  cleared,  so  as  not  to  cause  any  embarrassment  to  navigation.  The 
International  maintained  her  place,  however,  dose  along  the  dhore,  with- 
out justification  and  in  violation  of  the  state  statute  that  required  her  to 
go  in  mid-river.  This  course  was  also  an  embarrassment  to  the  Rocka- 
way in  approaching  herslip;  and,  the  International  having  persisted  in  this 
course  by  a  signal  of  two  whistles  to  cross  the  bows  of  the  Rockaway  as 
she  approached  herslip,  and  without  any  assenting  response,  she  must  be 
held  in  fault.  The  Rockaway,  however,  does  not  satisfy  me  that  she  is 
free  from  blame  in  not  stopping  earlier  than  she  did.     When  the  Inter- 
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national  was  ofif  Third  or  Fourth  street,  and  the  Rockaway  some  600 
feet  off  Thirteenth  street,  the  latter  gave  a  signal  of  one  whistle  to  which 
she  got  no  answer.  She  repeated  it  when  off  Twelfth  street,  with  no  ai> 
swer;  and  again  when  off  Eleventh  street,  when  for  the  first  time  she  re- 
ceived an  answer  of  two  whistles,  indicating  that  the  International  meant , 
to  cross  her  bows,  and  keep  in  shore,  towards  which  she  was  already 
somewhat  heading.  By  this  time  the  Bockaway  had  already  drawn  in 
about  a  point  towards  the  New  York  shore,  and  was  heading  about  for 
her  slip.  The  Rockaway  thereafter  stopped  and  backed,  and  gave  one 
long  whistle,  and  kept  her  course.  She  passed  along  the  Ninth-Street 
pier  only  about  100  feet  distant  from  it,  heading  inwards  towards  her 
Seventh-Street  slip;  and  the  collision  off  Eighth  street  was  about  on  a 
line  with  the  end  of  the  longer  Ninth-Street  pier.  The  Rockaway  claims 
to  have  been  stopped  in  the  water  at  the  time  of  the  collision,  and  that 
the  International  could  have  passed  dear,  to  the  westward,  had  she  not 
put  her  wheel  to  port,  as  is  allied,  just  before  the  collision,  which 
brought  her  port  bow  against  the  port  bow  of  the  Rockaway.  The  wit- 
nesses of  the  International  deny  any  porting,  and  daim  that  the  change 
of  the  stem  was  the  effect  of  her  propeller  in  backing.  The  case,  as 
respects  the  fault  of  the  Rockaway,  is  essentially  the  same  as  those  of 
The  Odumbia,  25  Fed.  Rep.  844;  27i«  Fanwood^  28  Fed.  Rep.  378;  and 
The  BalHmore  and  CatakiU^  34  Fed.  Rep.  660,  affirmed  anU,  367.  The 
intent  of  the  International  to  cross  the  line  of  the  Rockaway's  course, 
and  to  put  hersdf  on  the  Rockaway's  starboard  side,  was  shown  in  the 
dearest  possible  way.  This  was  plain  from  the  InternationaFs  signal 
whbn  the  Rockaway  was  off  Eleventh  street,  and  the  International  off 
Seventh  street,  or  a  little  bdow;  t.  e.,  at  least  1,000  feet  distant.  Even 
before  that  the  Rockaway  was  in  fault  for  not  checking  her  speed  in  ac- 
cordance with  the  requirement  of  the  inspector's  rule  8,  when  she  got  no 
answer  to  two  different  signals  given  to  the  International.  This  was  di- 
rectly affirmed  by  Mr.  Justice  Blatchfobd  in  the  case  of  ^e  Columbia^ 
«upra,  845.  But  on  hearing  the  two  blasts  from  the  International,  show- 
ing that  she  meant  to  go  to  the  left,  in  answer  to  the  Rockaway's  third 
signal,  the  danger  of  collision  was  manifest,  and  the  Rockaway  was 
bound  under  rule  21  at  once  to  stop  and  reverse,  or  else  to  pass  to  the 
left,  which  she  might  in  fact  have  done  without  difficulty  or  danger. 
Though  the  International  was  in  fault  in  being  where  she  was,  the  Rock- 
away had  no  right  to  run  into  collision,  when  there  was  no  difficulty  in 
avoiding  it  in  either  of  the  ways  mentioned.  As  the  collision  occurred 
off  Eighth  street,  it  is  very  certain  that  the  Rockaway  did  not  reverse 
for  a  considerable  time  after  she  got  the  two  whistles  from  the  Interna- 
tional. She  was  then  about  800  feet  from  the  place  of  collision;  while 
she  could  stop,  as  the  testimony  shows,  in  going  half  that  distance,  (the 
captain  says,  in  much  less  than  that.)  The  testimony  indicates  that 
she  did  not  back  till  below  Tenth  street,  probably  when  near  Ninth  street. 
The  duty  of  the  vessel  having  the  so-called  ''right  of  way"  to  stop  and 
back  in  time,  under  such  circumstances,  has  been  often  decided  in  other 
cases  besides  those  above  mentioned.     The  Seuff^  32  Fed.  Rep.  237;  The 
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J.  S.  Darcy,  29  Fed.  Rep.  644;  The  Nm  Pareille,  SS  Fed.  Rep.  524;  The 
Alaska,  27  Fed.  Rep.  704,  affirmed  33  Fed.  Rep.  107;  The  AuraniUy  29 
Fed.  Rep.  98,  124;  The  Tamuinia,  L.  R.  14  Prob.  Div.  53.  The  dam- 
ages must  therefore  be  divided. 


SooTT  et  al.  V.  The  Drew  and  The  Cameija^ 

{Distnct  Court,  8.  D,  iV«w  T<frk.    April  18, 1889.) 

Collision— Narrow  Channbii— Crowding. 

The  steam-tug  C,  in  coming  down  the  narrow  channel-way  above  Foar-Mile 
Point,  North  river,  with  a  tow  upon  a  hawser,  exchanged  a  signal  of  one  whis- 
tle with  the  passenger  steamer  D.,  coming  up  the  river  from  below.  The  D. 
kept  to  the  extreme  right  of  the  channel-way,  so  that  she  touched  the  mud. 
and  was  still,  or  nearly  so,  when  she  collided  with  the  libelants'  boat  on  the 
port  side  of  the  last  tier  of  the  tow:  Held,  that  the  D.  was  without  fault,  the 
passage  not  being  so  difficult  or  dangerous  as  to  forbid  her  entering  it,  had  the 
tow  kept  in  the  middle  or  on  the  right-hand  side  of  the  channel,  as  the  signals 
required;  (2)  that  the  C.  was  in  fault  for  sheering  to  port,  after  her  signal, 
and  that  this  was  not  excused  by  the  presence  of  another  steam  canal-boat 
ahead,  which  the  C.  desired  to  pass  to  the  left,  as  she  should  have  slackened 
her  speed,  and  not  have  attempted  to  pass  the  other  in  that  situation. 

In  Admiralty.     Libel  for  collision. 
Hyland  &  ZabrlsUe,  for  libelants. 
W,  P.  Prentice,  for  the  Drew. 
Owen,  Gray  <k  Sturges^  for  the  Camelia. 

Brown,  J.  Shortly  after  day-break  on  the  morning  of  Jane  12, 1888, 
as  the  libelants'  canal-boat  James  Ash,  one  of  a  fleet  of  eight  boats  in  tow 
of  the  steam-tug  Camelia  upon  a  hawser,  was  going  down  the  North  river, 
she  came  into  collision  with  the  side-wheel  passenger  steamer  Drew,  on 
her  trip  from  New  York  to  Albany,  in  the  narrow  channel  above  Four- 
Mile  Point,  on  the  east  side  of  the  channel-way,  about  600  or  800  feet 
above  the  buoy  at  the  southerly  end  of  the  middle  ground.  The  Ash 
was  the  outside  boat  on  the  port  side  of  the  third  or  last  tier  of  the  tow. 
The  steamer's  guard  ran  over  the  Ash's  port  quarter,  struck  her  cabin, 
and  inflicted  some  damage,  for  which  this  libel  was  filed.  The  tide  was 
flood,  and  the  morning  clear.  The  Camelia  was  proceeding  with  her  tow 
at  the  rate  of  about  two  or  three  knots  per  hour.  A  signal  of  one  whistle 
was  exchanged  between  her  and  the  Drew  when  the  latter  was  off  Four- 
Mile  Point ,  from  one-third  to  one-half  mile  distant  from  the  Camelia,  which 
was  then  about  in  the  middle  of  the  narrow  channel-way.  Some  minutes 
before  that,  the  Camelia  had  given  a  signal  of  one  whistle  to  a  steam  ca- 
nal-boat, having  in  tow  another  boat  along-side,  which  was  going  down 
a  short  distance  ahead  of  the  Camelia,  and  at  a  little  slower  speed,  indi- 
cating that  the  Camelia  desired  to  pass  her  to  the  westward.  Getting  no 
reply,  she  then  gave  the  canal-boat  two  whistles,  and  hauled  somewhat 
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to  the  eastward  to  pass  her  upon  that  side,  while  the  steam  canal-boat, 
according  to  the  Camelia's  testimony,  hauled  somewhat  to  the  westward. 
But  both  these  changes  must  have  been  small  if  at  the  collision  the  Ca- 
melia  was,  as  her  witnesses  say,  only  some  50  feet  to  the  eastward  of  the 
steam  canal-boat.  The  witnesses  for  the  Camelia  also  testify  that  at  the 
time  of  the  exchange  of  one  whistle  with  the  Drew  the  steam-tug  Norwich, 
coming  up  river  with  a  fleet  of  boats  in  tow,  was  nearly  abreast  of  the 
Drew,  and  to  the  westward  of  her;  and  that,  after  an  exchange  of  a  signal 
of  one  whistle  with  the  Drew,  the  Camelia  at  once  gave  the  Norwich  a 
signal  of  one  whistle,  to  which  the  Norwich  anawered  with  two  whistles; 
and  that  the  Camelia  replied  with  two,  indicating  that  the  latter  would 
go  to  the  eastward  of  the  Norwich.  The  evidence  leaves  no  doubt  that 
the  Drew  was  going  very  slowly  from  the  time  she  was  abreast  of  the  buoy 
until  she  came  in  contact  with  the  Ash,  some  600  or  800  feet  above.  Her 
witnesses  say  that  at  the  moment  of  collision  she  was  actually  still,  and  ' 
touching  the  mud  on  the  easterly  side  of  the  channel- way;  and  the  man 
on  board  the  Ash,  who  was  abed  beloW)  but  was  roused  by  the  shock, 
and  instantly  ran  on  deck,  says  his  boat  was  then  passing  the  Drew,  as  he 
thinks,  at  about  the  rate  of  a  mile  an  hour.  This  strongly  confirms  the 
testimony  of  the  Drew's  witnesses  that  at  the  moment  of  collision  the  Drew 
was  stopped  still,  and  that  the  tow  was  moving  forwanl  by  the  tug's  own 
speed,  as  the  tug  did  not  stop  nor  slacken.  The  evidence  shows  that 
the  Drew  passed  the  Camelia  from  76  to  100  feet  distant,  and  the  first 
tier  of  the  tow,  which  was  about  300  feet  astern,  some  25  or  50  feet 
distant. 

Upon  these  facts  no  blame  can  be  attached  to  the  Drew,  unless  she 
was  bound  to  stop  below  the  buoy  until  all  the  other  vessels  had  got  out 
of  the  way.  In  the  case  of  The  Belie  and  Norwich^  34  Fed.  Rep.  669,  it 
was  held,  in  reference  to  a  collision  very  near  the  same  spot,  that  a  tug 
with  a  large  fleet  in  tow,  coming  up,  ought  to  wait  below  the  buoy  upon 
the  ebb-tide,  rather  than  attempt  to  pass  another  tug  with  a  long  tow 
coming  down  with  the  ebb  at  the  entrance  of  a  narrow  and  winding  chan- 
nel, where  the  ebb-tide  also  sets  towards  the  westerly  shore,  on  account 
of  the  difficulty  or  impossibility  of  keeping  the  tow  in  line.  This  is  not 
applicable  to  a  single  steamer  going  up  with  the  flood.  The  collision  in 
this  case  was  at  the  narrowest  pari  of  the  channel-way,  and  the  lowest 
estimate  of  its  width  there  was  500  feet.  I  am  not  satisfied  that  there 
was  any  real  difficulty  or  danger  in  even  a  large  steamer  like  the  Drew 
passing  a  tow  in  the  narrow  channel  if  both  kept,  or  attempted  to  keep, 
their  own  side  of  the  channel-way,  as  they  should  no  doubt  do.  In  the 
present  case,  if  the  Norwich  and  her  tow  were  where  the  witnesses  of  the 
Camelia  say  they  were,  it  would  only  have  complicated  greatly,  as  it  seems 
to  me,  the  difficulties  of  the  situation,  if  the  Drew  had  undertaken  to 
wait  below  the  buoy.  A  much  more  injurious  collision  would  probably 
have  happened  between  the  tows  of  the  Norwich  and  the  Camelia,  unless 
the  Drew  had  gone  far  out  of  the  way,  and  waited  a  considerable  time  to 
enable  those  two  tows  to  clear  each  other.  It  is  plain  that  no  such  ma- 
neuver was  contemplated  between  the  Drew  and  the  Camelia,  and  I  do 
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not  think  the  circumstances  reasonably  required  it.  Their  signals  were 
of  one  whistle,  which  meant  that  each  was  going  to  the  right;  i.  e.,  con- 
tinuing on  her  course  to  the  right.  Nor  would  there  have  been  smy  diffi- 
culty had  the  Camelia  kept  in  mid-channel,  in  which,  or  very  near  which, 
she  must  have  been  when  she  exchanged  signals  with  the  Drew.  The 
Camelia's  pilot  so  testifies.  The  place  of  the  collision  close  to  the  mid- 
dle ground,  and  the  fact  that  the  Camelia  passed  the  Drew  not  over  100 
feet  distant,  show  that  the  Camelia  must  have  hauled  to  the  eastward 
after  her  signal  to  the  Drew;  and  although  there  are  statements  of  the 
pilot  difi&cult  to  reconcile  on  this  point,  I  understand  his  testimony  in 
several  places  to  admit  this  fact;  and  there  is  no  doubt  that  while  the 
Drew  was  passing  the  tow  he  was  hauling  to  the  eastward  in  accordance 
with  his  signal  of  two  whistles  to  the  Norwich  below.  The  situation  was 
really  brought  about  by  the  pilot  of  the  Camelia  in  shaping  his  course 
to  pass  the  steam  canal-boat  which  was  ahead  of  him,  before  getting  out 
of  that  narrow  channel-way,  instead  of  gradually  slackening  his  speed  a 
little,  as  he  safely  might  and  should  have  done,  without  attempting  to 
pass  her  at  that  spot.  It  was  imprudent  and  blamable  for  three  boats, 
two  of  them  having  tows,  to  attempt  to  go  abreast  at  the  entrance  of 
that  comparatively  narrow  channel.  This  attempt  is  not  imputable  to 
the  Drew ;  nor  could  her  pilot  anticipate  that,  after  a  signal  of  one  whistle, 
meaning  that  the  Camelia  would  keep  to  the  right,  she  would  haul  to  the 
left,  and  diminish  the  space  available  to  the  Drew,  so  as  finally  to  dose 
up  her  passage,  as  was  done.  For  this  reason  I  tiiink  the  blame  must 
rest  with  the  Camelia  alone.  The  libelants  are  entitled  to  a  decree  against 
the  Camelia,  with  costs;  and  the  libel  against  the  Drew  must  be  dismissed, 
with  costs. 


Standaad  Oil  Go.  v.  Th^  Oarden  Citt, 
{DUtrict  Court,  8.  D.  New  York.    May  10, 1889.) 

1.  CtoLLTSiow— Overtaking  Vessels— CROwnmo. 

'  A  ferry-boat  overtaking  a  tug  going  up  East  river  near  Corlear's  Hook 
crowded  her  near  the  shore  in  Ddssing.  The  tug  meeting  at  the  aame  time 
the  crosB-currentB  of  the  ebb-tide  from  Jackson  street  was  swung  involun- 
tarily by  the  bows  under  the  guard  of  the  ferry-boat's  port  quarter,  through 
the  effect  of  the  cross-currents  or  the  suction  of  the  ferry-boat,  ox  both  com- 
bined, and  was  sunk.  Held,  that  the  ferry-boat  was  liable  (1;  for  failure,  as 
the  overtaking  vessel,  to  keep  out  of  the  way,  as  reauired  by  rule  23;  (3)  for 
running  too  near  the  tug  in  violation  of  4  Edm.  St.  N.  Y.  00,  requiring  boats 
to  navigate  as  near  mid-river  as  possible,  and  1  Rev.  St.  K.  T.*684,  §  7,  requir- 
ing a  steamer  passing  another  to  keep  off  20  yards. 

9.  Same— Failuhb  to  Stop— CROSs-CtiRRENTs— Suction. 

The  tug  was  also  in  fault  for  failure  to  starboard  In  time  to  avoid  the  effect 
of  the  cross-currents  or  suction;  or.  if  the  space  was  too  narrow,  for  no* 
stopping,  as  required  by  rule  22,  and  the  damages  should  be  divided. 

In  Admiralty.     Libel  for  collision, 
Owea^  Gray  &  SturgeSy  for  libelants. 
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R.  D.  Benedict^  for  claimants. 

BfiowN,  J.  At  about  2  o'clock  in  the  afternoon  of  October  4,  1888, 
as  the  ferry-boat  Garden  City  was  making  her  trip  from  James'  slip  to 
Hunter's  point,  she  overtook  the  steam-tug  Imperial  in  the  vicinity  of 
Jackson  street,  also  bound  up  the  East  river,  close  to  the  New  York 
shore;  and  in  passing  the  tug  she  came  into  collision  with  her,  the  tug's 
starboard  bow  running  under  the  guards  of  the  steamer's  port  quarter 
about  10  feet  aft  of  her  paddle-wheel.  The  tug,  being  caught  fast  by 
the  iron  braces  under  the  steamer's  guards,  was  dragged  ahead  for  a  con- 
siderable distance,  when,  careening  over  to  port,  she  speedily  sank  near 
the  dock  at  Corlear's  street.  The  evidence  shows  that  the  Garden  City, 
on  leaving  James'  slip,  went  out  about  400  feet  into  the  river;  and  then, 
heading  up  against  the  last  of  the  ebb-tide,  continued  to  haul  in  grad- 
ually more  and  more  towards  the  New  York  shore,  either  to  go  in  a 
weaker  tide,  or  to  avoid  several  vessels  coming  down  in  the  middle  of 
the  river.  She  began  to  lap  the  Imperial  a  short  distance  below  the 
Jackson-Street  piers,  which  are  piers  63  and  54.  The  weight  of  pooof 
is  that  the  ebb-tide  coming  round  Corlear's  Hook  strikes  the  upper  half 
of  pier  54,  and  is  thence  deflected  towards  the  Brooklyn  shore;  so  that  at 
about  the  middle  of  that  pieQ  the  slack  water  or  eddy  begins,  outside  of 
which  a  considerable  current  sets  over  diagonally  from  the  middle  of 
pier  54  towards  the  opposite  shore.  The  evidence  shows  that  the  Im- 
perial went  within  10  or  16  feet  of  the  end  of  pier  53,  so  as  to  be  within 
the  slack  water  there;  that  her  propeller  carried  away  the  line  of  one  of 
several  persons  fishing  with  rods  from  the  end  of  the  wharf;  and  that 
the  Garden  City,  already  lapping,  if  not  fully  abreast  of  her,  was  not 
more  than  from  30  to  75  feet  outside  of  her,  in  the  edge  of  the  true  tide; 
that  when  the  pilot-house  of  the  Garden  City  passed  ahead  of  the  Im- 
perial— probably  abreast  of  pier  54 — ^she  was  not  more  than  from  25  to 
50  feet  away  from  her,  and  was  headed  in  a  little  towards  the  hook. 
When  the  bow  of  the  Imperial  struck  and  caught  in  the  braces  under 
the  guards  of  the  Garden  City,  the  evidence  shows  that  this  happened 
by  a  somewhat  sudden  approach  towards  the  Garden  City,  either  above 
the  line  of  pier  54,  or  at  least  abreast  of  the  upper  part  of  that  pier, 
and  when  the  Garden  City  was  probably  not  over  50  feet  from  the  end 
of  that  pier.  The  place  of  collision,  therefore,  must  have  been  within 
the  true  tide,  and  somewhere  from  50  to  150  feet  above  the  point  where 
the  Imperial  struck  the  cross-current  on  coming  oat  of  the  slack  water 
below.  This  cross-current  would  necessarily  swing  her  bows  to  star- 
board towards  the  Garden  City,  unless  it  were  counteracted  by  a  previous 
starboard  helm.  In  addition  to  this  there  was  a  liability  of  the  Im- 
perial to  be  drawn  towards  the  Garden  City  from  the  suction  of  her  pad- 
dle-wheels if  she  came  near  enough  to  be  affected  by  them.  Tlie  (My  of 
Brockton,  87  Fed.  Rep.  897.  The  pilot  of  the  Imperial  put  his  helm 
hard  a-starboard  when  he  saw  his  bow  begin  to  fall  away  towards  the 
(rarden  City,  and  at  the  same  time  he  signaled  to  reverse.  The  engines 
were  stopped,  but  could  not  be  got  to  reverse,  and  the  collision  occurred 
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in  a  few  seconds  afterwards.  By  a  practice  not  to  be  commended,  the 
pleadings  make  no  reference  to  the  immediate  and  specific  causes  of  the 
collision;  viz.,  the  cross-current  of  the  tide  from  the  upper  half  of  pier 
64,  or  the  suction  of  the  Garden  City.  Except  for  one  or  both  of  these 
causes  no  collision  would  have  happened.  The  Imperial  did  not  port 
her  helm,  or  voluntarily  change  her  course;  and  though  the  Garden  City 
unjustifiably  continued  hauling  in  too  near  the  New  York  shore,  that 
would  not  have  caused  the  collision  unless  either  her  suction  or  the  cross- 
current swinging  the  Imperial's  bows  had  carried  her  towards  the  Garden 
City, 

1 .  The  Garden  City  must  be  held  to  blame  for  unnecessarily  going  too 
near  the  Imperial;  for  crowding  her  inshore;  and  for  forcing  her,  without 
good  reason,  into  a  situation  where  there  was  manifest  danger  if  she  kept 
on,  and  which  the  Imperial  could  only  avoid  with  certainty  by  stopping. 
This  was  not  only  imprudent  and  unjustifiable  navigation  on  the  part  of 
the  Garden  City,  and  a  failure  "to  keep  out  of  the  way,"  as  required  by 
rule  22,  but  it  was  in  violation  of  two  express  statutes  of  the  state;  one 
of  which  requires  boats  to  navigate  "as  near  the  middle  of  the  river  as 
may  be,"  (4  Edm.  St.  60,)  and  the  other,  to  keep  off  20  yards  in  pass- 
ing another  steamer,  (1  Rev.  St.  *684,  §  7.)  These  statutes  are  not  obso- 
lete, but  have  been  frequently  applied  in  this  court,  both  as  obligations, 
and  as  guides  in  determining  what  is  prudent  navigation..  Hie  J.  M. 
Thompson,  12  Fed.  Rep.  192;  The  Unde  Abe,  18  Fed.  Rep.  272;  Ihe 
Warren,  Id.  559;  The  Bay  Qaeen,  27  Fed.  Rep.  818;  The  Marj^nd, 
19  Fed.  Rep.  555;  2%e  Sam  Rotan,  20  Fed.  Rep.  336;  The  Odumbin,  29 
Fed.  Rep.  719;  The  Doris  Eckhoff,  32  Fed.  Rep.  556;  The  Britannia,  34 
Fed.  Rep.  557,  558.  They  must  be  observed  where  no  necessity  is 
shown  for  departing  from  them.  I  have  no  doubt  that  the  Garden  City 
did  not  keep  20  yards  away  from  the  Imperial  in  passing,  nor  as  far 
from  the  shore  as  she  might  easily  have  done;  and  no  valid  excuse  is 
shown  for  not  doing  so.  The  other  vessels  that  were  coming  down  did 
not  require  her  to  go  so  near  the  shore.  Her  violation  of  these  require- 
ments was  obviously  most  embarrassing  to  the  Imperial,  and  plainly 
contributed  to  the  collision. 

2.  Though  the  primary  cause  of  the  collision  was  the  fault  of  the  Gar- 
den City,  as  above  described,  I  am  not  satisfied  that  the  Imperial  is 
without  blame;  or  that  the  collision  might  not  have  been  avoided  by  the 
Imperial,  notwithstanding  the  Garden  City's  faults,  had  reasonable  and 
proper  attention  been  given  to  the  duties  evidently  imposed  by  the  situ- 
ation. The  immediate  cause  of  the  Imperial's  swinging  to  starboard 
was  not,  I  think,  any  supposed  suction  of  the  Garden  City,  but  the  cross- 
current of  the  ebb-tide;  which,  striking  the  Imperial's  port  bow  as  she 
came  up  from  the  slack  water  below  carried  her  bows  to  starboard.  The 
place  of  collision  abreast  of  the  upper  comer  of  pier  54,  or  perhaps  a 
little  above  it,  is  precisely  where  the  effect  of  such  a  current  would  be 
felt.  The  pilot  of  the  Imperial  was  familiar  with  the  tidal  currents  at 
this  place;  and  when  the  Garden  City  was  already  one-third  of  her  length 
ahead  of  him,  and  evidently  passing  him  so  near  to  pier  54,  it  was  his 
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evident  duty,  in  order  to  avoid  collision  from  being  swung  round  by  the 
cross-cutrent,  which  he  knew  was  ahead  of  him,  either  to  stop  his  boat 
in  the  slack  water  before  reaching  that  cross-current,  or  else  to  have  put 
the  helm  sufficiently  to  starboard  before  reaching  the  current  to  make  sure 
that  his  stem  w^ould  not  be  swung  off  by  it.  He  did  starboard  his  wheel 
more  or  less,  and  finally,  but  too  late,  put  it  hard  arstarboard.'  There 
are  discrepancies  in  his  testimony  as  to  the  amount  and  time  of  his  star- 
boarding; and  in  one  place  he  states  distinctly  that  he  did  not  starboard 
his  wheel  until  he  noticed  his  stem  swinging  to  starboard,  when  abreast 
of  the  (Jarden  City's  paddle-box.  As  the  cross-current  must  have  struck 
his  stem  near  the  lower  comer  of  pier  54,  the  strong  starboarding,  if  de- 
layed until  that  time,  was  too  late.  Whether  the  delay  was  caused  by 
temporary  inattention  on  account  of  the  incident  on  shore,  or  by  some 
other  cause,  is  immaterial.  It  is  sufficient  to  charge  the  Imperial  with 
blame  that,  after  the  purpose  of  the  Garden  City  to  pass  her  was  plain, 
and  after  she  had  partly  passed  her,  hauling  still  further  towards  the 
shore,  the  Imperial  continued  on  in  very  narrow  quarters,  and  in  the 
face  of  manifest  danger,  without  either  stopping  earlier,  or  seasonably 
starboarding  sufficiently  to  counteract  the  cross-current.  Rule  22.  I 
doubt  the  accuracy  of  some  of  the  testimony,  that  she  came  up  within 
two  or  three  feet  of  pier  54.  If  she  went  so  near  as  that,  doubtless  no 
starboarding  could  have  withstood  the  effect  of  the  cross-current;  but  if 
she  did  go  so  near,  her  fault  is  the  more  emphasized  in  keeping  on  with- 
out necessity  and  running  into  so  dangerous  a  position.  The  libelant  is 
entitled  to  a  decree  for  half  its  damages. 


WiGTON  et  al.  V.  The  Bombay. 

(Circuit  Court,  E.  D.  Louisiana.    TAslj  81, 1889.) 

HAiirmnB  Libws— Supplies— Charter-Partt. 

Persons  in  a  foreign  port  who  furnish  the  charterers  of  a  vessel  coal  nec- 
essary to  the  completion  of  the  voyage,  relying  on  the  credit  of  the  vessel 
for  payment,  in  ignorance  of  the  terms  of  the  charter-party,  have  a  lien  on 
the  vessel  for  the  amount  of  the  supplies,  whether,  unaer  the  charter- party, 
the  charterers  are  owners  j?ro  hac  vice,  or  are  merely  sailing  it  as  agents  of  the 
owners. 

In  Admiralty.  libel  for  supplies.  Vn  appeal  froin  district  court, 
ante^  512. 

Bayney  Denegre  &  Bayne^  for  libelants. 
J.  McOonneli,  for  claimants. 

Pardee,  J.  Upon  the  facts  of  this  case  as  presented  by  the  evidence 
in  the  record,  the  decree  of  the  district  court  should  be  affirmed.  If, 
under  the  terms  of  the  charter-party,  the  charterers  became  and  were 
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the  owners  pro  Juw  vice^  as  seems  to  be  clearly  and  conclusively  shown  by 
the  district  judge  in  his  two  opinions  in  the  record,  then,  confessedly,  the 
libelants  have  a  maritime  lien  for  the  supplies  furnished.  On  the  other 
hand,  if,  as  the  learned  proctor  for  claimants  contends,  by  the  charter- 
party  and  the  proceedings  under  it  the  owners  did  not  part  with  pos- 
session, but  remained  in  control  of  the  ship,  and  as  owners,  through 
their  own  agents,  sailed  the  ship  for  their  own  account,  then  the  case 
shown  is  one  where,  in  a  foreign  port,  by  owners'  consent,  (if  not  by 
their  procurement,)  the  libelants  furnished  their  ship,  relying  on  its 
credit,  with  necessary  supplies,  without  which  the  voyage  could  not  be 
prosecuted,  and  which  they,  through  their  master,  accepted  and  used 
for  the  benefit  of  the  ship;  on  which  state  of  affairs  it  would  seem  that, 
under  the  well-settled  principles  of  maritime  law,  a  maritime  lien  on  the 
ship  resulted.  In  suits  where  third  parties,  such  as  shippers  and  mate- 
rial-men, have  dealt  with  the  ship,  and  seek  to  hold  owners  or  charterers 
personally  liable,  and  in  suits  to  adjust  the  rights,  differences,  and  lia- 
bilities between  owners  and  charterer,  it  may  be  material  to  settle  the 
sometimes  nice  question  whether  by  the  charter-party,  the  owners  retain 
possession  and  control  of  their  own  ship,  or  whether  the  charterers  be- 
came, under  such  contract,  the  owners  pro  hoc  vice.  But  in  cases  where 
shippers  or  material-men,  in  a  foreign  port,  who  have  dealt  with  the  ship 
on  its  own  credit,  in  the  ordinary  course  of  business,  without  notice  of 
the  terms  of  the  charter-party,  only  seek  to  enforce  the  liens  accorded  by 
the  general  maritime  law,  I  doubt  if  it  is  at  all  material  to  inquire  what 
may  be  the  terms  and  conditions  of  any  charter-party  existing  between 
owners  and  charterers. 

The  following  decree  will  be  entered  in  this  case:  This  cause  came  on 
to  be  heard  upon  the  record  of  appeal,  and  was  argued,  whereupon,  the 
court  being  advised  in  the  premises,at  is  ordered,  adjudged,  and  decreed 
that  the  libelants,  Robert  B.  Wigton,  William  Wigton,  and  Frank  N. 
Wigton,  the  partners  composing  the  commercial  firm  of  R.  B.  Wigton  & 
Sons,  do  have  and  recover  from  the  steam-ship  Bombay  the  sum  of 
$1,868.76,  with  legal  interest  thereon  from  April  7,  1887,  until  paid, 
and  all  costs  of  suit  in  this  court  and  in  the  district  court.  And  whereas, 
on  a  claim  made  by  A.  B.  Bolt,  master  and  lawful  bailee  of  the  ship 
Bombay,  the  said  steam-ship  Bombay  was  released  upon  bond  in  the 
sum  of  $2,500,  with  A.  K.  Miller  &  Co*  as  sureties  thereon,  it  is  further 
ordered,  adjudged,  and  decreed  that  the  said  A.  B.  Bolt,  master,  and 
A.  K.  Miller  &  Co.,  sureties  on  the  release  bond,  be  condemned  in  aolido 
to  pay  the  aforesaid  judgment,  interest,  and  costs,  and  that  execution 
may  issue  therefor  within  five  days  after  signing  this  decree. 
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Kattel  d  al.  V.  Wylie  et  al.    Young  v.  Same.    Howk  v.  Same. 
(CfircuU  Court,  N.  D.  lUinoit.    June  8, 1889.) 

1.  Removal  of  Causes— Petition— Time  of  Filing. 

Under  act  Cong.  March  8,  1887»  §  8.  as  amended  by  act  Aug.  18, 1888,  pro- 
yiding  that  the  application  for  removal  of  a  cause  to  the  federal  court  must 
be  made  at  or  before  the  time  the  defendant  is  by  the  laws  of  the  state  or  the 
rules  of  court  required  to  plead  to  the  declaration*  where  defendants,  their 
plea  in  abatement  having  been  quashed,  are  required  to  plead  to  the  merits 
fnstanter,  but  omit  to  do  so,  a  petition  for  removal,  filed  nearly  a  month  aft- 
erwards, is  too  late,  and  it  is  immaterial  that  plaintiffs  did  not  take  a  default 
as  they  might  have  done. 

8,  Bahe. 

The  fact  that,  18  days  after  defendants  ought  to  hayo  answered,  plaintiffs 
amended  their  pleading,  is  also  immaterial. 

8,  Same— Separable  Controversy— Joint  Tort-Feasors. 

In  an  action  of  tort,  in  which  plaintiffs'  declaration  char^res  all  the  defend- 
ants as  jointly  liable,  there  is  no  separable  controversy,  and  it  Is  immaterial 
that  plaintiffs  may  not  be  able  to  prove  such  joint  liability  The  declaration 
must  govern. 

4i  Bams- Local  Prejudice- Afflication,  where  Made. 

An  application  for  removal  from  a  state  court  on  the  eronnd  of  local  infla« 
ence  ana  prejudice  must  be  made,  and  the  question  of  fact  tried,  in  the  fed* 
eral  court. 

At  Law.     On  motion  to  remand. 

/.  £.  High^  for  plaintiffs. 

Haley  &  O^Donndl^  for  defendants. 

Blodgbtt,  J.  This  case  was  removed  by  the  defendant  Wylie  from 
the  circuit  court  of  Will  county,  in  this  district,  where  it  was  originally 
commenced,  and  is  now  before  the  court  on  a  motion  by  the  plaintiffs  to 
remand.  It  is  an  action  of  trespass  on  the  case,  in  which  defendants  are 
charged  with  the  maintenance  of  a  nuisance  contiguous  to  the  plaintiffs' 
premises,  to  the  damage  of  the  plaintiffs'  property.  Defendant  Wylie 
claims  the  right  to  remove  the  case,  so  far  as  he  is  concerned,  on  the 
ground  that  he  is  a  citizen  of  Iowa,  and  that  plaintiffs  are  citizens  of  the 
state  of  Illinois,  and  that  there  is  a  separable  controversy  in  the  case  as 
between  himself  and  the  plaintiffs;  and  on  the  further  ground  that  by  rea- 
son of  prejudice  and  local  influence  he  cannot  have  a  fair  trial  in  the 
state  court.  Several  points  are  urged  in  support  of  the' motion  to  re- 
mand :  (1)  That  the  petition  for  removal  was  not  filed  in  apt  time;  (2) 
that  there  is  no  separable  controversy  in  the  case;  (3)  that  the  applica- 
tion for  removal  on  the  ground  of  local  prejudice  should  have  been  to 
this  court,  and  not  to  the  state  court,  in  which  the  suit  was  brought  and 
pending. 

As  to  the  first  point,  it  appears  that  the  summons  was  served  on  the 
defendant  Wylie  on  the  28th  of  December,  1888,  returnable  on  the  first 
day  of  the  next  January  term,  which  was  on  the  7th  of  January,  1889, 
thus  leaving  10  full  days  between  the  day  of  service  and  the  return-day 
of  the  summons.  The  defendant  Wylie  appeared  specially  in  the  case, 
and  moved  to  quash  the  service  of  the  summons  upon  him*  This  mo* 
v.38p.no.ll— 55 
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tion  was  argued,  and  on  the  19th  of  January  was  overruled  by  the  court. 
On  the  6th  of  February,  the  plaintiffs,  by  leave  of  court,  amended  the 
declaration,  and  on  the  11th  day  of  February  the  petition  for  removal 
to  this  court  was  filed  by  Wylie,  and  the  state  court,  on  the  filing  of 
this  petition  and  the  tender  of  a  bond,  approved  the  bond,  and  ordered 
the  record  of  the  case  to  be  sent  to  this  court. 

By  the  third  section  of  the  act  of  March  3, 1887,  as  corrected  by  the  act 
of  August  13,  1888,  in  regard  to  the  jurisdiction  of  the  federal  courts  and 
the  removal  of  causes  from  the  state  courts  thereto,  it  is  provided  that  the 
application  for  removal  must  be  made  at  or  before  the  time  the  defendant 
is  by  the  laws  of  the  state  or  the  rules  of  the  court  required  to  plead  to  the 
plaintiffs'  declaration.  It  will  be  seen  from  the  foregoing  statement  that 
a  plea  was  due  from  the  defendant  Wylie  immediately  on  the  overruling 
of  his  motion  to  quash  the  service,  as  no  further  time  was  given  him  to 
plead  to  the  merits  of  the  case,  and  hence  it  might  be  properly  said,  I 
think,  that  as  soon  as  his  motion  to  quash  was  overruled,  he  was  required, 
by  the  laws  of  the  state  and  the  rules  of  the  court  in  which  the  case  was 
pending,  to  plead  to  the  declaration  instanter.  Instead  of  doing  so,  he 
did  nothing  until  the  11th  of  February,  when  this  petition  was  filed, 
I  do  not  think  the  fact  that  the  plaintiff  did  not  take  a  default  at  the 
time  he  was  entitled  to  do  so  operated  to  relieve  the  defendant  Wylie 
from  the  necessity  of  interposing  his  motion  to  remove  at  once  when  the 
plea  was  due  from  him.  The  statute  not  only  seems  to  be  imperative 
by  its  letter  that  the  application  to  remove  must  be  made  when  the  plea 
is  due,  but  such  from  the  course  of  legislation  seems  to  be  the  spirit  of 
the  later  legislation  of  congress  upon  the  subject  of  the  removal  of  causes. 
For  illustration,  if  defendants  had  not  pleaded  at  all  to  the  declaration 
during  the  return-term,  and  had,  at  the  opening  of  the  second  term, 
made  this  application  for  a  removal,  I  think  there  could  be  no  doubt 
that  the  application  came  too  late;  and,  it  seems  to  me,  the  application 
comes  equally  too  late  when  it  is  made  after  the  time  when  the  party  is 
required  by  law  or  the  rules  of  court  to  plead  to  the  declaration,  whether 
the  plea  has  been  due  six  days  or  six  months.  Nor  does  the  &ct  that 
the  plaintiffs  in  this  case  amended  the  declaration  by  leave  of  court  be- 
fore the  application  to  remove  was  filed,  take  the  case  out  of  the  opera- 
tion of  the  rule  which  I  have  stated,  as  about  18  days  intervened,  after 
the  motion  to'  quash  was  overruled,  before  the  amendment  was  made, 
during  all  which  time  defendants  were  in  default.  I  am  therefore  of 
opinion  that  the  application  for  removal  was  made  at  too  late  a  day, 
and  that  the  motion  to  remand  might  properly  prevail  for  that  reason 
alone. 

As  to  the  point  that  there  is  not  a  separable  controversy  shown  in  this 
case.  The  authorities  now  settle  the  proposition  that  the  right  of  re- 
moval is  to  be  determined  upon  the  case  made  by  the  plaintiff  in  his 
declaration.  In  Railroad  Go.  v.  /ck,  114  U.  S.  55,  5  Sup.  Ct.  Rep.  737, 
the  supreme  court  of  the  United  States  said : 

''In  the  present  case  all  the  defendants  are  sued  jointly  and  as  joint  con* 
tractors.    There  is  more  than  one  contract  set  out  in  the  complaint,  and  there 
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is  therefore  more  than  one  cause  of  action  embraced  in  the  suit,  but  all  the 
contracts  are  alleged  to  be  joint,  and  binding  on  all  the  defendants  jointly  and 
in  the  same  right.  There  is  no  pretense  of  a  separate  cause  of  action  in  favor 
of  the  plaintiff  and  against  the  Louisville  and  Nashville  Company  alone.  The 
answer  of  the  company  treats  the  several  causes  of  action  alike  and  makes  the 
same  defense  to  all.  For  the  purposes  of  the  present  inquiry  the  case  stands 
as  It  would  if  the  complaint  contained  but  a  single  cause  of  action.  The 
claim  of  right  to  a  removal  is  based  entirely  on  the  fact  that  the  Louisville 
and  Nashville  Company,  the  petitioning  defendant,  has  presented  a  separate 
defense  to  the  joint  action  by  filing  a  separate  answer  tendering  separate 
issues  for  trial.  This,  it  has  been  frequently  decided,  is  not  enough  to  intro- 
duce a  separate  controversy  into  the  suit  within  the  meaning  of  the  statute. 
Hyde  v.  Muble,  [104  U.  S.  407,]  supra;  Ayres  v.  WuwalU  [5  Sup,  Ct.  Rep. 
90,]  supra.  Separate  answers  by  the  several  defendants  sued  on  joint  causes 
of  action  may  present  different  questions  for  determination,  but  they  do  not 
necessarily  divide  the  suit  into  separate  controversies.  A  defendant  has  no 
right  to  say  that  an  action  shall  be  several  which  a  plaintiff  elects  to  make 
joint.  Smith  v.  Hinea^  2  Sum.  348.  A  separate  defense  may  defeat  a  joint 
recovery,  but  it  cannot  deprive  a  plaintiff  of  his  right  to  prosecute  his  own 
suit  to  final  determination  in  his  own  way.  The  cause  of  action  is  the  sub- 
ject-matter of  the  controversy,  and  that  is  for  all  the  purposes  of  the  suit 
whatever  the  plaintiff  declares  it  to  be  in  his  pleadings. " 

And  in  Piris  v.  Tvedt,  115  U.  S.  41,  5  Sup.  Ct.  Rep.  1034,  1161, 
which  waa  an  action  in  tort,  the  supreme  court  said : 

"There  is  here,  according  to  the  complaint,  but  a  single  cause  of  action,  and 
that  is  the  alleged  malicious  prosecution^of  the  plaintiffs  by  all  the  defendants 
acting  in  concert.  The  cause  of  action  is  several  as  well  as  joint,  and  the 
plaintiffs  might  have  sued  each  defendant  separately,  or  all  jointly.  It  was 
for  the  plaintiffs  to  elect  which  course  to  pursue.  They  did  elect  to  proceed 
against  all  jointly,  and  to  this  the  defendants  are  not  permitted  to  object. 
The  fact  that  a  judgment  in  the  action  may  be  rendered  against  a  part  of  the 
defendants  only,  does  not  divide  a  joint  action  in  tort  into  separate  parts  any 
more  than  it  does  a  joint  action  on  contract." 

And  the  rule  announced  in  this  case  is  reiterated  in  Shane  v.  Ander- 
8(m,  117  U.  S.  275,  6  Sup.  Ct.  Rep.  730.  In  this  case,  the  plaintiffs 
have  charged  all  the  defendants  with  the  tort  complained  of.-  It  is  pos- 
sible that  the  plaintiffs  may  not  be  able  to  maintain  their  action  as 
against  all  of  the  defendants  here,  but  that  does  not  make  a  separable 
controversy  in  favor  of  any  one  of  the  defendants.  The  controversy  in 
the  case  will  be,  and  is,  whether  the  defendants,  or  either  of  them,  are 
guilty  as  charged  in  the  declaration,  and  there  is  nothing,  either  in  the 
declaration  or  pleadings  in  this  case  tending  to  show  that  one  is  any  less 
or  more  guilty  than  the  other.  The  case,  therefore,  was  not  removable 
upon  the  ground  that  there  was  a  separate  controversy  in  the  case  be- 
tween the  plaintiffs  and  the  defendant  Wylie. 

As  to  the  ground  for  removal  on  the  allegation  in  the  petition  of  local 
influence  and  prejudice  against  the  defendants.  It  was  held  by  the 
learned  circuit  justice  of  this  court  in  Malone  v.  Railroad  Co.,  35  Fed. 
Rep.  625,  that  the  application  for  removal  of  a  cause  from  the  state  to 
the  federal  court  on  this  ground  must  be  made  in  the  first  instance  to 
the  federal  court  to  which  it  is  sought  to  remove  the  cause,  and  that  such 
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federal  court  must  find  the  existence  of  such  prejudice  and  local  influ- 
ence as  a  question  of  fact,  before  the  case  can  be  removed,  and  make  the 
order  in  the  United  States  circuit  court  for  the  removal  of  the  case  from 
the  state  court.  Henoe  all  that  appears  in  the  petition  for  removal  upon 
the  subject  of  prejudice  and  local  influence  is  mere  surplusage  in  that 
petition.  This  court  alone  can  pass  upon  that  question,  and  order  the 
cause  removed  after  the  fact  of  the  existence  of  prejudice  and  local  in- 
fluence has  been  determined.  The  case  is  therefore  remanded  to  the 
.  circuit  court  of  Will  county,  and  the  same  order  will  be  made  in  the 
case  of  Young  against  the  same  defendants,  and  Howk  against  the  same 
defendants,  which  were  removed  at  the  same  time,  and  present  precisely 
the  same  questions  which  have  been  considered  in  this  case. 


Amy  v.  Mannino. 
((Xreuit  Court,  8.  D.  New  York.    May  24, 1888.) 

1.  Rbkoval  ov  Causbs— Pbsjudigs  oil  Local  Ikflttbkck— AFFiDAvrr. 

Under  act  March  8, 1887,  providing  that  on  application  for  remoyal  on  the 
ground  of  prejudice  or  local  influence,  the  existence  of  such  prejudice  or  local 
niflnence  must  '*be  made  to  appear  to  said  circuit  court, "  the  affidayit  for  re- 
moval must  set  forth  facts  and  circumstances  sufficient  to  satisfy  the  court  of 
the  existence  of  the  prejudice  and  local  influence;  and  an  amdavit  stating 
merely  affiant's  belief  or  opinion  that  prejudice  or  local  influence  exists  is  not 
sufficient. 

9l  Bams— Remand  to  State  Court. 

When  a  petition  for  removal  has  been  granted  on  such  insufficient  affidavit, 
on  motion  to  remand  to  the  state  court  the  circuit  court  will  reconsider  the 
sufficiency  of  the  affidavit,  and  remand  the  case  if  not  satisfied  of  the  exist* 
ence  of  prejudice  or  local  influence. 

On  Motion  to  Remand. 

Theodore  F.  H.  Meyer,  for  plaintiflf. 

WOliam  J.  WddoTiy  for  defendant. 

Wallace,  J.  This  is  a  motion  by  the  plaintiff  to  remand  this  action 
to  the  supreme  court  of  the  state  of  New  York,  whence  it  was  removed 
upon  a  petition  and  affidavit  presented  to  this  court  by  defendant,  stating 
that  from  prejudice  or  local  influence  he  would  not  be  able  to  obtain  jus- 
tice in  the  state  court,  and  setting  forth  the  facts  and  circumstances  re- 
lied upon  to  make  this  appear.  The  action  is  brought  upon  a  judgment 
recovered  by  the  plaintiff  against  the  defendant  in  the  superior  court  of 
the  commonwealth  of  Massachusetts. 

The  only  issue  triable  under  the  pleadings  is  whether  that  court  had 
juiisdiction  to  render  the  judgment.  Hampton  v.  McOonndy  8  Wheat. 
234;  Christmas  v.  RusseU,  5  Wail.  290/  It  is  doubtful  whether  the  facts 
set  forth  in  the  affidavits  accompanying  the  petition  of  the  defendants 
make  out  z.  prima  fade  case;  but,  after  hearing  the  affidavits  submitted 


Digitized  by 


Google 


AMY   V.  MANNING.  869 

for  the  plaintiff  on  the  present  motion,  I  am  impressed  that  one  objec^ 
in  removing  the  cause  was  to  dday  the  trial.  However  this  may  be, 
and  assuming  that  the  defendant  is  really  apprehensive  that  he  canr 
not  obtain  justice  in  the  state  court,  I  am  satisfied  that  there  are  no 
just  grounds  for  the  removal.  It  is  insisted  for  the  defendant  that 
the  court  is  concluded  by  the  averment  in  his  affidavit  "that  from  prej- 
udice or  local  influence  he  will  not  be  able  to  obtain  justice  in  such 
state  court,"  and,  if  this  is  not  so,  that,  the  sufiidency  of  the  afiidavit 
having  been  passed  upon  by  the  drcuit  court  when  the  petition  was  al- 
lowed, that  action  is  final,  and  cannot  be  reconsidered  upon  a  motion 
by  the  plaintiff  to  remand  the  suit.  The  act  of  March  3, 1887,  has  ma- 
terially changed  the  provisions  of  section  639  of  the  Revised  Statutes, 
80  that  the  condition  of  removal  is  no  longer  the  filing  an  affidavit  stating 
that  the  removing  party  "has  reason  to  bdieve  and  does  believe"  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in 
the  state  court,  but  the  existence  of  such  prejudice  or  local  influence 
must  now  "be  made  to  appear  to  said  circuit  court."  Under  section  639, 
either  a  plaintiff  or  defendant  who  was  willing  to  make  an  affidavit  of 
his  personal  belief  upon  a  matter  of  opinion  could  remove  the  cause; 
consequentiy  it  was  quite  immaterial  whether  his  belief  was  well  founded 
or  not,  and  therefore  he  was  not  required  to  set  forth  the  grounds  of  his 
belief,  or  the  facts  or  reasons  for  it,  and  the  adverse  party  could  not  con- 
trovert the  truth  of  the  statement.  This  was  a  very  different  condition 
from  the  one  in  the  act  of  1887,  which  allows  a  removal  to  a  defendant 
only  when  it  is  made  to  appear  to  the  court  that  the  requisite  state  of 
facts  exists.  The  language  of  the  present  act  in  substance  requires  satis- 
factory proof  to  be  made  of  the  existence  of  hostile  prejudice  or  influence. 
Opinions  of  parties  or  witnesses  are  not  satisfactory,  or  even  competent, 
evidence,  when  addressed  to  facts  which  are  not  peculiarly  within  the 
province  of  experts.  CJonsequentiy  an  aflSdavit  containing  mere  opinion , 
even  though  in  the  form  of  a  positive  statement,  is  not  sufficient;  but  the 
facts  and  circumstances  which  justify  a  judicial  conclusion  that  the  requi- 
site case  exists  must  be  set  forth.  The  present  act  substitutes  the  judg- 
ment of  the  court  for  the  judgment  of  the  removing  party,  and  makes 
that  a  traversable  issue  which  before  was  left  wholly  to  the  conscience  of 
the  affiant.  This  is  not  an  issue  to  be  tried  on  a  plea  to  the  jurisdiction. 
It  is  to  be  determined  by  the  court,  and,  primarily,  when  the  petition 
and  affidavit  for  removal  are  presented.  It  may  be  reconsidered  upon  a 
motion  to  remand;  and,  if  such  a  motion  is  made,  and  the  court  is  sat- 
isfied by  further  argument,  or  by  controverting  affidavits,  that  the  peti- 
tion ought  not  to  have  been  allowed,  it  has  the  same  power  to  vacate  the 
allowance  that  it  has  to  vacate  any  interlocutory  order  made  ez  parte, 
which  has  been  improvidently  or  improperly  granted.  The  decisions  in 
the  Fifth,  Sixth,  and  Ninth  circuits,  to  the  effect  that  the  defendant  is 
not  required  to  state  the  facts  and  circumstances  that  make  the  existence 
of  prejudice  or  local  influence  appear,  and  sufficiently  complies  with  the 
terms  of  the  act  by  stating  his  own  conclusion  in  the  words  of  the  statute, 
have  not  been  overlooked.    These  decisions,  however,  are  opposed  to  others 
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made  in  the  Seventh  and  Eighth  circuits,  and  to  my  own  decision  in 
March,  1888,  in  the  case  of  Denniaon  v.  Broumy  ante,  635,  where  all  the 
questions  now  involved  were  considered,  and  were  ruled  against  the  con- 
tention of  the  defendant.  In  the  present  case  an  application  was  made 
to  Judge  Laoombe  for  an  allowance  of  the  petition  for  removal,  and  he 
decided  that  an  affidavit  of  the  defendant,  merely  following  the  language 
of  the  statute,  without  giving  any  facts  or  circumstances  to  show  the  ex- 
istence of  prejudice  or  local  influence,  was  insufficient.  The  conclusion 
is  reached  that  the  affidavit  must  set  forth  the  necessary  facts  and  cir- 
cumstances to  satisfy  the  court  of  the  existence  of  such  prejudice  or  lo- 
cal influence  in  the  state  court  as  will  preclude  the  removing  party  from 
obtaining  justice  there;  that  the  removing  party  cannot  conclude  bis  ad- 
versary by  his  statements  in  this  regard;  and  that  the  court  has  the 
power  to  remand  the  suit,  and  that  it  is  its  duty  to  do  so  when  satisfied 
by  opposing  affidavits  that  the  case  made  for -the  defendant  is  not  an 
honest  one.    The  motion  to  remand  is  granted. 


Baoon  et  al.  v.  Felt  et  d. 
{Oircuit  Court,  N.  D,  Iowa,  W.  D.    May  25, 1889.) 

Removal  of  Causes— Quieting  Title— Skparablb  Controvbkst. 

A  bill  to  quiet  title  requiring  each  of  several  defendants  to  set  up  any  claim 
or  right  he  may  have,  or  be  forever  barred  from  so  doing,  and  seelting  an  ac- 
counting for  rents  and  profits,  does  not  present  a  single  controversy,  and  the 
fact  that  it  contains,  under  the  provisions  of  a  state  statute,  an  averment  that 
defendants  make  some  claim  under  a  certain  administrator's  deed  does  not 
limit  the  issues  to  that  single  source  of  title. 

Bamb. 

A  petition  for  removal,  filed  by  a  railroad  company,  one  of  the  defendants, 
averring  that  petitioner  was  a  corporation  created  under  the  laws  of  Wiscon- 
sin; that  complainants  were  citizens  of  Massachusetts;  that  the  other  defend- 
ants were  citizens  of  states  other  than  Massachusetts;  that  petitioner  was  the 
sole  owner  of  a  part  of  the  land  in  dispute,  and  was  in  sole  possession  there- 
of; and  that  none  of  the  other  defendants  had  or  claimed  any  interest  there- 
in,—shows  a  separable  controversy  between  complainants  and  the  petitioner, 
and  entitles  the  latter  to  a  removal. 

Same— Remand  to  State  Court. 

Dismissal  of  the  suit  as  to  the  railroad  company,  and  striking  from  the  bill 
all  portions  asking  an  accounting  with  the  clef endants  separately  for  rents 
and  profits  do  not  entitle  complainants  to  a  remand,  as  the  controversy  is 
still  within  the  jurisdiction  of  the  court,  the  parties  being  citizens  of  differ- 
ent states. 

Same— Equity— Adequate  Remedy  at  Law. 

Nor  will  the  cause  be  remanded  on  the  ground  that  there  is  ample  remedy 
at  law  and  the  suit  was  brought  in  equity,  as  the  averments  being  that  com- 
plainants are  owners  of  an  undivided  two-thirds  and  that  defendants  are  in 
possession  of  the  whole  tract,  a  suit  in  equity  was  necessary;  also,  if  this 
were  not  so,  the  cause  being  brought  properly  in  equity  under  the  state  stat- 
ute, the  pleadings  could  be  reformed  ana  the  cause  transformed  into  an  ac- 
tion at  law;  and  again,  if  this  were  not  allowed,  the  bill  would  be  dismissed 
rather  than  the  cause  remanded. 
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Bill  to  Quiet  Title.     Motion  to  remand. 
Hubbardy  Spavlding  &  Taylor,  for  complainants. 
0.  J.  Tayhr  and  if.  H.  F%dd,  foir  Chicago,  Milwaukee-  &  St.  Paul 
Railway  Company. 

Marks  &  Mouid  and  Lawrence  &  Burd,  for  Felt  and  others. 

Shiras,  J.  The  complainants  as  heirs  at  law  of  M.  W.  Bacon,  de- 
ceased, brought  this  suit  in  the  district  court  of  Woodbury  county, 
Iowa,  for  the  purpose  of  quieting  their  title  to  certain  realty  situated  in 
Woodbury  county.  In  the  amended  bill  filed  the  complainants  averred 
that  in  August,  1856,  Moses  W.  Bacon  died  intestate  seised  in  fee  of 
the  realty  in  question,  leaving  the  complainants  his  heirs  at  law,  where- 
by they  became  seised  in  fee  of  two-thirds  of  said  realty;  that  the  de- 
fendants make  some  claim  adverse  to  the  title  and  estate  of  complain- 
ants and  are  now  in  possession  of  said  realty;  that  said  defendants  claim 
title  under  a  certain  pretended  administrator's  deed  executed  by  one 
Horace  C.  Bacon,  as  administrator  of  the  estate  of  Moses  W.  Bacon,  to  one 
Luther  C.  Cole,  by  virtue  of  an  order  of  the  county  court  of  Woodbury 
county,  Iowa,  made  on  the  15th  day  of  December,  1858;  that  said 
order  and  deed  based  thereon  are  void,  for  reasons  set  forth  in  the  bill. 
The  bill  concludes  with  a  prayferthat  plaintiffs' title  be  established;  that 
the  defendants  be  barred  from  asserting  any  title  or  claim  adverse  to 
plaintiffs;  that  the  defendants  be  required  to  account  for  the  rents  and 
profits  by  them  received  respectively;  and  for  other  and  further  relief. 
To  this  bill  the  Chicago,  Milwaukee  <fe  St.  Paul  Railway  Company,  with 
others,  was  made  a  party  defendant,  and  at  a  proper  time  the  company 
filed  a  petition  and  bond  for  the  removal  of  the  cause  into  the  federal 
court  averring  in  the  petition  that  the  company  was  a  corporation  cre- 
ated under  the  laws  of  the  state  of  Wisconsin;  that  the  complainants, 
when  the  suit  was  brought  and  ever  since,  were  citizens  of  Massachusetts, 
and  the  other  defendants  were  and  continue  to  be  citizens  of  states  other 
than  Massachusetts;  that  the  petitioner  was  the  sole  owner  of  a  part  of 
the  realty  in  dispute,  and  was  in  sole  possession  thereof;  and  that  none 
of  the  other  defendants  had  or  claimed  any  interest  therein,  and  that 
the  value  thereof  exceeded  $2,000,  and  upon  the  ground  of  the  suit  in- 
volving a  separable  controversy  between  complainants  and  the  railway 
company,  a  removal  thereof  was  prayed.  Upon  the  filing  of  the  tx-an- 
script  in  this  court,  a  motion  was  made  to  remand  the  cause,  on  the 
ground  that  it  was  not  removable,  and  this  court  was  without  jurisdic- 
tion. In  support  of  the  motion,  reliance  was  had  upon  the  cases  of 
Railroad  Co.  v.  Ide,  114  U.  S.  52,  5  Sup.  Ct.  Rep.  735;  Pirie  v.  Toedt, 
115  U.  S.  41,  5  Sup.  Ct.  Rep.  1034, 1161,  and  other  cases  based  thereon, 
wherein  the  supreme  court  holds  that  where  a  cause  of  action,  whether 
on  contract  or  in  tort,  is  joint  or  joint  and  several,  and  is  declared  on 
jointly,  the  defendants  cannot,  by  pleading  separately  or  averring  separ- 
ate defenses,  make  the  cause  of  action  separable  into  distinct  contro- 
versies within  the  meaning  of  the  removal  act. 

The  present  case  does  not  come  within  the  principle  of  these  decisions. 
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The  bill  to  quiet  title  was  not  filed  to  settle  a  single  controversy.  It 
was  filed  for  the  purpose  of  adjudicating  any  and  all  adverse  titles  held 
by  the  defendants  and  each  of  them.  It  calls  upon  the  defendants  and 
each  of  them  to  set  up  every  claim  or  source  of  right  or  title  held  by 
them.  The  fact  that  the  bill,  under  the  provisions  of  the  state  statute, 
contains  an  averment  that  defendants  make  some  daim  under  the  ad- 
ministrator's deed  to  Luther  C.  Cole  does  not  limit  the  issues  to  that 
single  source  of  title.  If  any  of  the  defendants  hold  or  claim  any  title  or 
right,  no  matter  what  its  source  or  foundation,  to  any  portion  of  the 
property,  it  must  be  set  up  in  defense,  or  the  decree  will  bar  the  right 
to  hereafter  rely  upon  it.  Thus,  in  response  to  the  bill  as  filed,  some 
of  the  defendants  may  rely  upon  a  title  derived  through  the  adminis- 
trator's deed  to  Cole  and  possession  based  thereon;  others  may  plead  a 
title  derived  from  the  swamp  land  act;  others,  a  title  based  upon  a  rail- 
road grant  from  the  United  States;  others,  a  title  derived  from  Moses  W. 
Bacon  during  his  life-time;  others,  a  title  based  upon  valid  sales  of  the 
land  for  delinquent  taxes;  and,  finally,  the  railway  company  might  set 
up  a  right  to  an  easement  in  the  premises  based  upon  the  exercise  of  the 
power  of  eminent  domain  in  obtaining  the  right  of  way  over  the  prem- 
ises. The  bill,  therefore,  does  not  present  a  single  controversy  within 
the  rule  given  in  the  cases  above  cited,  but  on  the  contrary  it  requires 
each  defendant  to  set  up  any  claim  or  right  he  may  hwre,  or  be  forever 
barred  from  so  doing,  and  is  therefore  framed  for  the  purpose  of  includ- 
ing in  one  suit  as  many  separable  controversies  as  the  defendants  may 
be  able  to  assert.  The  petition  for  removal  shows  that  the  railway  com- 
pany claims  title  to  a  portion  of  the  realty;  that  it  is  the  sole  owner 
thereof ;  and  that  none  of  the  other  defendants  are  interested  therein, 
nor  are  they  in  possession  thereof.  Upon  the  face  of  the  record,  there- 
fore, it  appears  that  the  railway  company  has  a  separable  controversy 
with  complainants.  The  company  claims  title  to  a  portion  only  of  the 
premises,  and  does  not  assert  any  claim  to  any  other  part  of  the  prop- 
erty. A  decree  barring  the  rights  of  the  other  defendants  in  the  portion 
of  the  property  not  claimed  by  the  railway  company  would  not  settle 
the  controversy  between  the  company  and  complainants,  nor  would  a 
decree  settling  the  controversy  between  the  latter  determine  the  rights 
of  the  other  defendants  in  the  realty  not  claimed  by  the  company.  A 
separable  controversy,  therefore,  existing  between  complainants  and  the 
company,  the  latter  had  the  right  to  remove  the  suit  into  this  court,  and 
the  motion  to  remand  must  be  overruled. 


ON  SECX)ND  APPLICATION. 


Shibas,  J.  Upon  the  announcement  of  the  ruling  upon  the  motion 
to  remand,  the  complainants  dismissed  the  suit  as  to  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  and  also  struck  from  the  bUl  all 
portions  thereof  asking  an  accounting  with  the  defendants  separately  for 
the  rents  and  profits  of  the  realty ,  and  thereupon  complainants  renewed 
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the  motion  to  remand  upon  the  ground  of  want  of  jurisdiction,  citing  in 
support  thereof  the  case  of  Transportation  Co.  v.  Sedigson^  122  U.  S. 
619,  7  Sup.  Ct.  Rep.  1261.  In  that  cause  it  appeared  that  Seeligson, 
a  citizen  of  Texas,  sued  the  Texas  Transportation  Company,  A.  C.  Hutch- 
inson, and  others,  all  citizens  of  Texas,  in  the  circuit  court  of  Harris 
county,  Texas,  and  subsequently  made  C.  P.  Huntington,  a  citizen  of 
New  York,  a  party  defendant.  The  latter  removed  the  cause  into  the 
federal  court,  on  the  ground  that  there  was  involved  a  separable  contro- 
versy between  himself  and  complainant.  In  the  United  States  circuit 
court  Seeligson  dismissed  the  bill  as  to  Huntington,  and  then  moved  to 
remand  the  case,  which  motion  the  court  granted,  and  on  appeal  the 
supreme  court  affirmed  the  ruling,  holding  that  under  the  act  of  1875  it 
was  the  duty  of  the  court  to  remand  the  case  at  any  time  when  it  ap- 
peared that  'Hhe  suit  did  not  really  and  substantially  involve  a  dispute 
or  controversy  properly  within  its  jurisdiction.''  It  will  be  noticed  that 
in  that  cause,  after  the  dismissal  of  the  bill  as  to  Huntington,  the  con- 
troversy left  pending  was  between  citizens  of  the  same  state^  of  which 
the  United  States  court  could  not,  under  any  circumstanees  have  taken 
jurisdiction.  In  the  case  at  bar,  by  the  action  of  the  railway  company 
in  removing  the  ^cause  the  entire  suit  was  rightfully  brought  into  this 
court  and  jurisdiction  over  the  same  attached.  When  the  bill  was  dis- 
missed as  to  the  railway  company,  the  controversy  left  pending  was  be- 
tween complainants,  citizens  of  Massachusetts,  and  defendants,  who  are 
citizens  of  Iowa  and  states  other  than  Massachusetts.  The  remaining 
controversy  is  between  citizens  of  different  states  of  which  the  circuit 
court  would  have  jurisdiction,  had  the  suit  been  originally  filed  in  this 
court.  It  is  not  true  therefore,  as  it  was  in  the  Sedigson  Case,  that  the 
suit  after  the  dismissal  as  to  the  removing  defendant  does  not  involve  a 
controversy  properly  within  the  jurisdiction  of  the  United  States  court ; 
and  unless  it  appears  that  the  remaining  controversy  is  not  within  the 
jurisdiction  of  the  court,  the  jurisdiction  having  once  rightfully  attached, 
will  continue. 

It  is  also  urged  against  the  jurisdiction  of  the  court  that  the  suit  was 
brought  in  equity,  but  that  there  is  a  complete  remedy  at  law,  and  there- 
fore it  should  be  remanded.  Under  the  provisions  of  the  state  statute, 
the  suit  was  properly  brought  in  equity,  notwithstanding  the  fact  that  it 
is  averred  that  the  defendants  are  in  possession.  Upon  the  removal  of 
such  a  cause  into  this  court,  if  under  the  rules  governing  this  court  the 
case  should  be  proceeded  in  at  law  instead  of  in  equity  the  parties  are 
accorded  leave  to  reform  the  pleadings  and  transform  the  cause  into  an 
action  at  law.  Was  this  not  so,  it  would  not  be  a  ground  for  remand- 
ing the  cause  to  the  state  court,  but  would  be  ground  for  dismissing 
complainants'  bill,  a  result  which  would  hardly  be  satisfactory  to  the 
parties  now  questioning  the  jurisdiction  of  the  court.  But  it  does  not 
appear  in  this  case  that  it  is  one  not  cognizable  in  a  court  of  equity. 
The  averments  of  the  bill  are  to  the  effect  that  the  complainants  are  the 
owners  of  the  undivided  two-thirds  of  the  realty,  and  that  the  defend- 
ants are  in  the  possession  of  the  entire  property.     An  action  of  eject- 
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ment,  therefore,  would  not  lie  in  the  premises,  and  a  proceeding  in 
equity  is  clearly  necessary  to  settle  the  rights  of  the  parties.  The  mo- 
tion to  remand  is  overruled. 


GONELIN  d  al.  V.  WSHKBf  AN, 
{Circuit  Court,  K  D.  Ima,  W.  D.    June  14, 1889.) 

1.  Eqttttt— Laches— Restraiwing  Actions  at  Law. 

Equity  can  restrain  actions  in  ejectment  on  the  ground  that  the  plaintiff 
therein  is  estopped  by  laches  from  maintaining  such  actions*  and  a  complaint 
which  seeks  to  restrain  such  actions,  and  to  quiet  complainant's  title,  is  good 
against  a  demurrer  to  the  whole  bill. 

8.  Same— Writs— Sbrvicb— Nonresidents. 

An  attachment  was  issued  in  Iowa  in  a  suit  against  W.,  and  levied  on  realty 
therein,  the  notice  being  servedpersonally  on  W.  in  Wisconsin.  Judgment 
was  entered  by  default  against  W.,  and  the  proper t;^  ordered  sold.  In  1862 
the  attachment  plaintiff  brought  an  action  to  set  aside  a  conveyanoe  of  the 
land  by  W.  to  F.,  as  made  in  fraud  of  his  rights,  and  notice  was  served  on 
defendants  personally  in  Wisconsin.  A  decree  was  entered  subjecting  the 
land  to  the  execution  In  the  attachment  proceedings.  Held  that,  while  the 
personal  service  may  not  have  been  sufficient  to  authorize  a  personal  judg- 
ment against  F.,  it  notified  him  thatproceedings  were  being  taken  to  subject 
the  land  to  sale  as  the  property  of  W.,  and  that  he,  having  remained  inactive 
for  25  years,  and  failed  to  perform  any  of  the  duties  of  an  owner,  such  as  list- 
ing the  property,  and  paying  taxes,  was  estopped  to  maintain  ejectment  for 
the  land. 

In  Equity.  Bill  to  quiet  title  and  enjoin  actions  in  ejectment.  On 
demurrer  to  bill. 

E,  C.  Herrick,  W.  L,  /oy,  and  Warren  Walker^  for  complainants. 
J.  W.  Bull  and  Chaa,  A.  Olark^  for  defendant. 

Shiras,  J.  The  defendant  herein,  Frederick  Wehrman,  brought  sev- 
eral actions  in  ejectment  on  the  law  side  of  the  court  against  the  several 
complainants  herein,  claiming  to  be  the  owner  of  and  entitled  to  the  pos- 
session of  certain  realty  situated  in  O^Brien  county,  Iowa.  Thereupon 
the  complainants  filed  a  bill  in  equity,  asking  that  the  actions  at  law  be 
stayed  until  the  hearing  upon  the  bill,  and  setting  forth  various  matters 
upon  which  equitable  relief  is  sought.  To  this  bUl  a  demurrer  was  filed, 
and  the  questions  thereby  presented  have  been  very  ably  argued  by 
counsel.  From  the  allegations  of  the  bill  it  appears  that  on  the  1st  day 
of  December,  1859,  one  Adolph  Wehrman,  the  father  of  defendant,  re- 
ceived a  patent  from  the  United  States,  covering  the  land  in  question, 
and  on  the  17th  day  of  December,  1859,  he  executed  a  convej'ance  of 
some  2,060  acres  to  the  defendant,  which  conveyance  was  placed  upon 
record.  On  the  14th  day  of  January,  1861,  the  firm  of  Greeley,  Gale 
&  Co.  commenced  an  action  in  the  district  court  of  O'Brien  county,  Iowa, 
against  Adolph  Wehrman,  based  upon  a  judgment  obtained  in  the  circuit 
court  of  Pierce  county.  Wis.,  for  the  sum  of  $1,940.30,  and  dated  May 
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12,  1860,  and  which  in  turn  was  based  upon  the  notes  of  said  Adolph 
Wehrman,  executed  prior  to  December,  1859.  The  said  Adolph  Wehr- 
man  being  a  non-resident  of  Iowa,  a  writ  of  attachment  was  issued  in  the 
suit  brought  in  the  district  court  of  O'Brien  county,  and  was  levied  upon 
the  realty  in  question,  notice  of  the  pendency  of  the  action  being  served 
upon  Wehrman  personally  in  Pierce  county,  Wis.  Upon  application  of 
plaintifiTs  in  the  attachment  suit,  the  same  was  removed  to  Woodbury 
county,  and  at  theSeptember  term,  1861,  of  the  district  court  of  the  latter 
named  county  a  judgment  by  default  was  entered  against  Adolph  Wehr- 
man, and  the  property  attached  was  ordered  to  be  sold  in  satisfaction  of 
the  judgment.  At  the  June  term,  1862,  of  the  district  court  of  O'Brien 
county  the  plaintiffs  in  said  attachment  proceedings  filed  a  petition  in 
equity  against  the  said  Adolph  Wehrman  and  Frederick  Wehrman,  setting 
forth  the  prior  proceedings,  the  rendition  of  the  judgment  in  the  attach- 
ment case,  and  averring  that  the  conveyance  of  the  land  from  Adolph  to 
Frederick  was  fraudulent  and  void  as  against  creditors,  being  made  with- 
out consideration,  and  for  the  purpose  of  defeating  the  collection  of  the 
debt  due  said  firm  of  Greeley,  Gale  &  Co.,  and  praying  that  such  convey- 
ance be  set  aside  and  annulled,  and  the  realty  be  decreed  to  be  subject  to 
the  lien  of  the  judgment  in  the  attachment  suit.  Notice  of  this  proceeding 
in  equity  was  served  personally  upon  each  of  the  Wehrmans  in  the  state 
of  Wisconsin  in  accordance  with  the  provisions  of  the  Iowa  statute,  and 
at  said  June  term,  1862,  a  decree  by  default  was  entered  declaring  the 
conveyance  to  Frederick  Wehrman  to  be  void,  and  that  the  realty  was 
subject  to  sale  under  said  e:^ecution  issued  in  the  attachment  case  against 
Adolph  Wehrman,  In  pursuance  of  this  decree  the  land  was  sold  upon 
the  execution,  and  purchased  by  Carlos  8.  Greeley.  On  theSlst  day  of 
December,  1864,  a  sherifif's  deed  was  executed  to  the  purchaser,  and 
duly  reconied. 

It  is  also  averred  that  the  land  in  question  was  subject  to  taxation 
for  the  years  1858  and  1859;  that  Wehrman  neglected  to  pay  the  taxes; 
that  the  lands  were  sold  for  the  delinquent  taxes  assessed  thereon  in 
Woodbury  county,  to  which  O'Brien  county  was  then  attached,  the  sale 
taking  place  in  O'Brien  county  on  the  22d  day  of  December,  1860; 
that  the  same  were  sold  to  C.  C.  Orr,  to  whom  a  tax-deed  was  executed 
on  the  28th  day  of  June,  1866,  and  recorded  July  7,  1866;  that  on  the 
6th  day  of  May,  1871,  the  said  Orr  executed  to  said  Carlos  8.  Greeley 
a  quitclaim  deed  of  said  r^lty;  that  the  present  complainants  claim 
title  under  said  Greeley,  the  several  conveyances  thereof  being  set  forth 
in  the  bill;  that  complainants  have  since  the  purchase  of  the  land  for 
value  in  1881,  1882,  and  1884,  been  in  the  open  and  notorious  posses- 
sion of  the  realty,  putting  the  same  under  cultivation,  and  erecting 
thereon  substantial  buildings,  and  making  other  valuable  improvements; 
that  when  the  sale  of  the  realty  was  had  to  said  Greeley  the  lands  were 
wholly  unimproved,  and  of  littie  value;  that  the  said  Adolph  Wehrman, 
by  the  satisfaction  of  the  judgment  against  him,  received  the  fair  value 
of  the  lands  at  that  time;  that  by  the  improvements  since  put  upon  the 
same  the  value  thereof  has  been  greatly  increased;  that  neither  Adolph 
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nor  Fr^erick  Wehrman  have  ever  paid  any  taxes  upon  said  lands,  but 
that  the  same  from  the  dale  of  the  entry  thereof  in  1869  to  the  present 
time  have  been  paid  by  complainants,  or  those  under  whom  they  claim 
title;  that  although  said  Frederick  Wehrman  had  actual  notice  of  the 
proceedings  affecting  said  realty  and  the  title  thereof,  he  never  sought 
to  set  the  same  aside,  nor  did  he  make  claim  to  the  laud,  nor  did  he 
perform  any  of  the  duties  nor  assert  any  of  the  rights  of  an  owner  of 
such  realty,  and  for  27  years  allowed  the  lands  to  remain  without  as- 
serting any  interest  therein,  and  that  he  is  by  his  own  laches  equitably 
estopped  from  asserting  any  informalities  or  objections  in  and  to  the 
several  proceedings  under  which  complainants  claim  title,  or  from  as- 
serting a  claim  to  the  realty.  In  support  of  the  demurrer  it  is  urged 
that  upon  the  face  of  the  bill  and  the  exhibits  made  part  thereof  it 
appears  that  the  writ  of  attachment  issued  in  the  action  against  Adolph 
Wehrman  was  void  for  want  of  a  proper  seal;  that  the  judgment  en- 
tered in  the  case  is  in  form  in  pawnamj  and  therefore  void,  because  the 
court  had  no  jurisdiction  of  the  person  of  defendant,  the  original  notice 
having  been  served  without  the  territorial  jurisdiction  of  the  court;  that 
if  the  judgment  is  held  to  be  in  rem  it  is  void  because  the  attachment 
was  void  for  want  of  a  seal,  and  therefore  the  court  had  not  obtained 
l^al  jurisdiction  over  the  property;  that  the  decree  in  the  equitable 
proceedings  against  Adolph  and  Frederick  Wehrman  is  of  no  validity, 
because  the  parties  were  non-residents  of  Iowa,  did  not  appear  in  the 
suit,  and  the  original  notice  therein  was  served  upon  defendant  in  Wis- 
consin; that  the  Orr  tax-title  is  void  because  made  in  O'Brien  county 
by  the  officers  thereof,  who  were  without  authority  to  make  sale  of  the 
property;  that  the  equitable  estoppel  relied  upon  cannot  be  made  the 
basis  for  an  affirmative  decree  restraining  further  proceedings  in  the  law 
actions ;  that  an  equitable  estoppel  is  only  available  as  a  defense ;  that 
an  equitable  estoppel  cannot  be  predicated  on  the  facts  alleged  in  the 
bill,  because  when  the  expenditures  for  taxes  and  improvements  were 
made  the  complainants  knew,  or  could  have  known  ftom.  the  record,  the 
condition  of  the  title  and  were  charged  with  the  knowledge  of  the  ad- 
verse claims  of  the  defendant;  that  mere  silence  and  inaction  on  part  of 
defendant  would  not  constitute  fraud,  actual  or  constructive,  on  his  part, 
and  that  defendant  is  not  chargeable  with  laches  defeating  his  right  to 
proceed  by  ejectment  to  obtain  possession  of  the  realty.  If  it  be  ad- 
mitted, that  the  proceedings  in  attachment  did  not  for  any  reason  ripen 
into  a  valid  legal  title,  so  that  the  complainants  could  not  at  law  show  a 
good  title  to  the  land,  then  the  question  arises  whether  the  facts  are  such 
as  to  constitute  an  estoppel  upon  Frederick  Wehrman  in  favor  of  com- 
plainants. According  to  the  averments  of  the  bill  he  knew  in\  1862 
that  Greeley,  Gale  &  Co.  were  seeking  to  subject  the  realty  to  the  pay- 
ment oi  their  claims,  and  had  brought  a  bill  in  equity  to  have  declared 
void  the  (Conveyance  to  himself.  While  service  of  the  notice  in  such 
proceeding  in  the  state  of  Wisconsin  may  not  have  conferred  jurisdiction 
upon  the  Iowa  court  to  render  a  personal  judgment  thereon,  binding  upon 
said  Wehrman,  nevertheless  it  notified  him  that  proceedings  were  in  fact 
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being  taken  for  the  purpose  of  subjecting  the  land  to  sale  as  the  property  of 
Adolph  Wehnnan.  With  this  knowledge  he  remained  wholly  silent  and 
inactive  from  that  date  until  the  bringing  of  the  actions  in  ejectment, — & 
period  of  over  25  years.  During  this  period  of  time  he  never  asserted  title 
to  the  realty  t  ud  never  performed  or  sought  to  perform  any  of  the  duties  of 
an  owner  thereof.  Under  the  statutes  of  Iowa  it  is  made  the  duty  of  owners 
of  realty  in  the  state  to  see  that  the  same  is  properly  assessed,  and  to  pay 
the  taxes  thereon.  Code  Iowa,  §  852,  According  to  the  averments  of  the 
bill  Wehrman  never  paid  any  of  the  taxes  on  the  land,  nor  did  he  ever  see 
to  it  that  the  lands  were  listed  in  his  name  as  owner,  and  properly  as- 
sessed. Had  Wehrman,  instead  of  bringing  an  action  in  ejectment,  filed 
a  bill  in  equity  to  remove  the  clouds  upon  and  quiet  the  title  of  the 
realty,  is  it  not  clear  beyond  all  question  that  a  court  of  equity  would 
have  refused  to  aid  him  on  the  ground  of  laches?  Can  a  person  take  a 
title  to  land,  place  the  same  on  record,  and  then  for  25  years  stand  by, 
knowing  that  others  are  asserting  rights  to  the  same,  and  then  expect 
a  court  of  equity  to  aid  him  in  clearing  up  the  title,  and  restore  the 
land  to  him,  when  he  wholly  fails  to  explain  the  long  delay  on  his 
part?  It  is  not  necessary  to  cite  authorities  in  support  of  the  proposi- 
tion that  under  such  circumstances  a  court  of  equity  would  refuse  its 
aid,  and,  by  dismissing  the  bill,  would  practically  affirm  the  title  of  the 
parties  in  possession.  It  is,  hpwever,  urged  that,  while  a  court  of  equity 
might  refuse  its  aid  when  iia  jurisdiction  was  invoked  by  the  one  guilty 
of  laches,  it  cannot  grant  a  decree  restraining  the  actions  at  law  at  the 
suit  of  the  parties  claiming  the  benefit  of  the  estoppel.  In  effect  what 
is  sought  to  be  done  is  to  make  available  against  the  legal  claim  of  Fred- 
erick Wehrman  the  defense  based  upon  hi3  laches  and  conduct.  The 
bill  in  equity  is  filed  as  a  means  for  defending  against  the  law  actions. 
The  equities  and  rights  of  the  parties  grow  out  of  the  facts  in  exist- 
ence when  the  actions  in  ejectment  were  brought,  and  not  out  of  the 
mere  form  of  the  proceedings.  Counsel  for  defendant  admits  that  the 
bill  filed  shows  ground  of  jurisdiction  in  the  court  of  equity.  Jurisdic- 
tion existing,  is  not  the  court  justified  in  entering  such  a  decree  as 
the  equities  of  the  case  demand?  If  the  facts  are  such  that,  if  Wehrman 
was  complainant,  the  court- would  refuse  a  decree  in  hid  favor  on  account 
of  laches  and  an  estoppel  based  upon  his  conduct,  may  not  the  court 
grant  a  decree  against  him  when  he  is  a  defendant?  Complainants  seek 
by  the  bill  filed,  not  only  to  make  a  defense  to  the  actions  in  ejectment, 
but  also  to  obtain  a  decree  quieting  the  title  in  them.  If  the  actions  in 
ejectment  should  be  dismissed  by  the  plaintiff  therein,  that  would  ren- 
der unnecessary  the  further  prosecution  of  the  bill  in  equity,  so  far  as  it 
seeks  to  restrain  the  prosecution  of  those  actions,  but  it  would  still  re- 
main as  a  bill^  quiet  the  title,  and,  upon  the  final  hearing,  if  it  should 
appear  that  complainants  were  entitled  to  a  decree  quieting  the  title  in 
them,  certainly  the  court  would  have  the  power  to  grant  it.  Such  a  de- 
cree would  bar  any  actions  in  ejectment  that  might  be  afterwards 
brought,  and,  if  the  court  can  by  its  decree  bar  actions  hereafter  brought, 
it  can  restrain  the  further  prosecution  of  actions  now  pending.     The 
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demurrer  is  to  the  entire  bill.  No  matter  how  well  taken  the  objections 
may  be  to  specific  portions  of  the  bill  the  demurrer  cannot  be  sus- 
tained if  the  bill  as  a  whole  shows  ground  for  relief.  It  is  therefore  over- 
ruled. 


Cornwall  v.  Davd. 

Wakeleb  v.  Same. 

(OireuU  Court,  8.  D.  New  York.    Jane  10, 1880.) 

1.  Estoppel— In  Pais— To  Dent  Validity  of  Judgment, 

Subsequent  to  defendant's  adjudication  as  a  bankrupt,  complainant,  own- 
ing a  debt  against  him  which  existed  at  the  date  of  his  adjudication,  and 
which  had  been  proved  in  the  bankruptcy  proceedinc^s,  sued  him  on  the  debt 
in  a  state  of  which  he  was  a  non-resident,  and,  without  personal  service  or 
other  means  of  KMng  the  court  Jurisdiction,  obtained  a  personal  judgment 
against  him.  Afterwards  defendant  petitioned  for  a  discharge  in  bankruptcy, 
which  complainant  opposed,  and  thereupon  defendant  petitioned  the  bank- 
ruptcy court  that  complainant's  proofs  of  debt  be  canceled  because  he  had  ob- 
tained a  valid  judgment,  in  which  the  debt  was  merged.  The  court  so  ruled, 
and  canceled  complainant's  proofs  of  debt,  and  dismissed  his  opposition,  in 
which  ruling  he  acquiesced,  relying  on  defendant's  acknowledgment  of  the 
validity  of  his  judgment.  Complainant  filed  this  bill,  alleging  the  above 
facts;  also,  that  he  was  desirous  of  bringing  an  action  at  law  on  said  Judg- 
ment in  another  state,  and  that  by  the  law  of  that  state  defendant's  conduct 
subsequent  to  the  rendition  of  the  judgment  cannot  be  pleaded.  I^ut  that  tha 
complaint  must  allege  either  the  facts  showing  jurisdiction  in  the  court 
which  rendered  it.  or  that  the  judgment  was  duly  entered;  and  praying  that 
defendant  be  adjudged  to  be  forever  estopped  to  make  the  defense  that  the 
judgment  was  void  for  want  of  jurisdiction.  Held,  that  the  bill  made  a  proper 
case  for  equity  Jurisdiction;  and  that  defendant's  position  In  the  bankrupt<;y 
proceedings  estopped  him  to  deny  the  validity  of  complainant's  judgment. 

9.  Samb— Equity— Adequate  Remedy  at  Law. 

The  bill  also  prayed  that  defendant  be  adjudged  to  be  estopped  to  assert 
that  the  Judgment  was  barred  by  the  discharge  in  bankruptcy.  Held  that,  if 
defendant  interposed  such  defense  to  the  action  at  law.  complainant  could 
show  in  that  action  the  facts  relied  on  to  constitute  the  estoppel,  and  that 
therefore  equity  would  not  pass  upon  the  question. 

In  Equity      On  demurrer  to  bills.     Suits  to  enjoin  defenses  at  law. 

Alison  Malthyy  for  complainants. 

Henry  A.  Root  and  T.  D,  Kenneson^  for  defendant, 

Shipman,  J.  In  each  of  the  above  bills  in  equity  the  defendant  has 
demurred  to  the  bill.  The  bills  of  complaint  in  the  two  suits  present 
the  same  questions,  and  the  demurrers  are  upon  the  same  grounds.  It 
is  therefore  only  necessary  to  state  the  facts  which  are  alleged  in  one  suit. 

The  bill  of  complaint  in  the  Comimll  Case  alleges  the  following  facts: 
On  August  26,  1869,  at  San  Francisco,  Cal.,  the  defendant,  Davis,  made 
his  five  promissory  notes  in  writing,  for  value,  to  the  order  of  P.  B. 
Cornwall,  and. delivered  the  same  to  him,  all  of  which  were  time  notes, 
amounting  in  all  to  $13,783.70,  of  which  only  the  sum  of  $1,407.43 
has  ever  been  paid.     On  September  11,  1869,  defendant  filed  in  the 
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United  States  district  court  for  the  district  of  California,  in  bankruptcy, 
his  petition  to  be  adjudged  a  voluntary  bankrupt,  and  was  adjudged  a 
bankrupt  on  September  30,  1869.  The  debts  due  from  the  defendant 
to  said  Cornwall,  as  evidenced,  by  said  promissory  notes,  were  duly 
proved  in  said  bankruptcy  proceedings.  The  defendant  filed  his  peti- 
tion for  a  discharge  on  December  23,  1875.  Upon  a  petition  of  said 
Cornwall  on  July  30,  1872,  said  district  court  granted  him  leave  to  sue 
defendant  upon  said  notes.  The  petition,  which  is  a  part  of  the  bill, 
alleged,  among  other  things,  that  Davis  was  then  reputed  to  reside  in 
the  state  of  New  York.  Pursuant  to  said  order,  in  August,  1872,  he 
began  an  action  upon  said  notes  against  said  defendant  in  the  district 
court  of  the  Fifteenth  judicial  district  of  the  state  of  California,  by  pub- 
lication of  summons  therein,  under  the  laws  of  the  state  of  California,  and 
without  personal  service  of  the  summons  upon  said  defendant.  Thereafter, 
and  on  December  18,  1872,  said  Cornwall,  without  personal  service  of 
summons  upon  said  Davis,  and  without  his  appearance  in  said  action  by 
attorney  or  in  person,  and  without  his  answering  or  demurring  to  the 
complaint  therein,  and  without  any  proceedings  by  attachment  or  in 
rem  therein,  obtained  a  judgment  against  Davis  in  said  court,  adjudging 
that  he  recover  $17,043.64  with  interest  thereon.  On  December  23. 
1875,  Davis  filed  in  said  bankruptcy  proceedings  a  petition  for  his  dis* 
charge*  in  bankruptcy,  and  on  or  about  February  23,  1876,  said  Corn- 
wall filed  in  said  proceedings  specifications  of  opposition  thereto.  On 
March  18,  1876,  Davis  filed  in  said  bankruptcy  proceedings  his  peti- 
tion and  notice  of  motion  for  an  order  canceling  said  Cornwall^  proof  of 
debt,  and  dismissing  the  said  specifications  of  opposition,  because  the 
said  Cornwall  on  or  about  July  26,  1872,  and  after  he  had  proved  his 
debt  against  the  said  estate,  obtained  an  order  from  the  bankruptcy 
court,  granting  him  leave  to  commence  any  action  or  actions  at  law  or 
suits  in  equity  against  the  said  Davis.  That  on  or  about  August  2, 
1872,  the  said  Cornwall  commenced  the  above-mentioned  action  for  the 
same  cause  of  action  on  which  he  had  proved  his  debt  in  the  said  bank-* 
ruptcy  proceedings,  and  obtained  judgment  in  his  favor  and  against  the 
said  Erwin  Davis,  which  said  judgment  was  in  full  force.  That  said 
motion  came  on  to  be  heard  before  said  court,  July  20,  1876,  and  argu- 
ment was  made  by  counsel  for  both  Cornwall  and  Davis  upon  said  peti- 
tion, notice  of  motion,  and  specifications  of  opposition  to  the  bankrupt's 
discharge,  and  it  was  then  and  there  claimed,  declared,  and  admitted, 
and  assurance  was  made  in  open  court,  by  counsel  duly  authorized 
thereto,  for  and  in  behalf  of  said  defendant,  that  the  original  debts  of 
said  Davis,  due  to  the  said  Cornwall,  and  proved  in  said  bankruptcy- 
proceedings,  had  merged  in  said  judgment  obtained  December  18, 1872, 
and  thereby  became  a  new  debt,  created  since  the  adjudication  of  said 
Davis  as  a  bankrupt.  That  said  judgment  was  subsisting,  valid,  and 
enforceable,  and  that  said  judgment  debt  would  not  be  barred  or  dis- 
charged, or  in  anywise  affected,  by  the  discharge  in  said  bankruptcy 
proceedings  of  said  Davis,  but  would  remain  standing  of  record,  and 
valid;  and  further,  that  Cornwall  had,  by  reason  of  such  facts,  no  stand- 
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ing,  and  was  not  interested  in  such  bankruptcy  proceedings,  and  was 
not,  therefore,  a  party  competent  to  oppose  the  discharge  of  said  bank- 
rupt. On  October  81,  1876,  an  order  was  made  in  said  bankruptcy 
proceedings  that  all  proofs  of  debt  theretofore  made  and  filed  in  said 
court  by  Cornwall  against  the  estate  of  Davis  be  canceled,  and  that 
the  specifications  of  opposition  theretofore  filed,  by  said  Cornwall  be 
dismissed  and  set  aside.  That  said  order  of  October  31,  1876,  was 
based  upon  and  made  by  reason  of  the  said  claims  and  representatious 
of  counsel  for  said  defendant  Davis.  That  Cornwall  relied  upon  and 
accepted  as  true  and  binding  said  claims  and  representations  of  said 
Davis  that  said  judgment  was  valid  and  binding  on  him,  the  said  Davis, 
and  that  the  same  would  not  be  barred  by  a  discharge  in  bankruptcy  of 
said  Davis^  and  was  thereby  induced  to  accept  as  binding  and  correct  in 
law  the  said  order  of  the  said  United  States  court,  and  by  reason  of 
said  admissions  and  representations  was  induced  to  accept,  and  did  ac- 
cept, the  order,  and  did  not  appeal  therefrom.  Davis  thereafter  ob- 
tained his  final  dischai^e  in  bankruptcy  in  said  proceedings,  and  Corn- 
wall never,  after  October  81,  1876,  made  any  opposition  to  said  Davis' 
petition  for  his  dischai^e  in  bankruptcy.  Said  judgment  of  December 
18,  1872,  is  still  standing  of  record  in  said  court,  and  is  in  equity  of 
full  and  binding  force,  and  valid  by  reason  of  said  facts,  and  the  whole 
amount  thereof  remains  due  to  Cornwall  from  Davis.  Cornwall  claims 
upon  all  the  premises  that  the  defendant  is  forever  estopped  from  setting 
up  against  him,  concerning  said  judgment  of  December  18,  1872,  that 
the  debts  proved  in  bankruptcy  as  aforesaid  were  not  mei^ed  in  said 
judgment;  that  it  is  not  valid;  that  it  does  not  constitute  a  new  debt 
which  is  unafiected  by  said  Davis'  said  final  discharge  in  bankruptcy, 
and  that  said  discharge  is  a  bar  to  any  such  suit  upon  said  judgment. 

Heretofore,  in  various  courts,  in  sundry  actions  upon  said  judgment 
between  said  Davis  and  Cornwall,  and  which  were  discontinued  or  ter- 
minated without  prejudice  to  Cornwall,  said  Davis  has  claimed  and  set 
np,  and  still  claims  and  sets  np,  that  said  judgment  of  December  18, 
1872,  is  void  because  of  the  lack  of  jurisdiction  of  the  court  wherein  it 
was  entered,  for  the  reason  that  said  Davis  was  not  personally  served 
with  process,  did  not  appear  in  the  action  in  any  manner,  and  that  the 
action  was  not  in  rem  or  commenced  by  attachment;  and  further,  that 
he  has  obtained  a  discharge  in  said  bankruptcy  proceedings  which  for- 
ever bars  all  recovery  upon  said  judgment,  and  such  discontinuances 
were  had  because  said  Davis  so  claimed  and  set  up.  That  said  Davis 
has  frequently  threatened,  and  still  threatens,  and  Cornwall  has  reason 
to  believe  will  endeavor  to  defeat  recovery  upon  said  judgment  in  any 
action  that  may  be  brought  thereon  by  Cornwall  by  setting  up  the  same 
defense.  The  bill  further  alleges  that  Cornwall  is  about  to  commence 
an  action  at  law  upon  said  judgment  of  December  18,  1872,  against 
Davis,  to  recover  the  amount  due  thereon  as  aforesaid,  in  the  state  of 
New  York,  wherein  Davis  resides.  That,  as  Cornwall  is  advised  and  be- 
lieves, under  the  law  of  the  state  of  New  York,  where  said  action  is  to 
be  brought,  in  an  action  at  law  to  recover  the  amount  due  upon  such 
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judgment  the  facts  subsequent  to  such  judgment  as  hereinbefore  set  forth 
and  constituting  the  estoppel  as  herein  claimed  and  insisted  upon  may 
not  be  pleaded  in  the  plaintiff's  complaint  as  or  in  aid  of  a  cause  of  ac- 
tion, but  that- such  action  must  be  brought  upon  such  judgment  alone, 
and  that  by  the  lay?  of  the  state  of  New  York  it  is  necessary  in  an  action 
at  law  upon  such  judgment  to  allege  in  the  complaint  either  the  facts 
showing  the  jurisdiction  of  tho  court  in  which  the  judgment  was  entered, 
or  that  the  judgment  was  duly  entered;  and  that,  unless  this  be  done, 
the  complaint  would  be  dismissed  on  demurrer.  That  Cornwall  is  un- 
able truthfully  to  allege  in  said  complaint  such  jurisdictional  facts,  or 
that  such  judgment  was  duly  entered,  and  that  he  is  thus  remediless  in  an 
action  at  law  to  maintain  his  rights  under  such  judgment  and  under  the 
facts  hereinbefore  set  forth.  All  of  which  acts,  doings,  and  pretenses 
on  the  part  of  defendant  since  October  31,  1876,  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  manifest  wrong  and  injury  of  Corn- 
wall in  the  premises.  *  The  bill  then  prays  that  Davis  be  adjudged  to  be 
forever  estopped  from  claiming  the  said  defenses  hereinbefore  stated,  and 
also  prays  for  an  injunction.  To  the  bill  of  complaint  the  defendant  has 
demurred  on  the  ground  that  the  said  complainant  hath  not  such  a  case 
as  entitles  him  in  a  court  of  equity  to  any  relief. 

It  is  virtually  conceded  by  these  averments  that  no  action  can  be  sus- 
tained upon  the  California  judgment  if  the  lack  of  jurisdiction  in  the 
court  which  rendered  it  is  permitted  to  be  shown,  or  if  its  defects  are  not 
shown  to  have  been  subsequently  waived  by  DaVis.  The  bill  alleges 
that  by  the  law  of  New  York,  in  an  action  in  that  state  upon  the  judg- 
ment, it  is  necessary  to  allege  either  the  facts  showing  the  jurisdiction 
of  the  California  court,  or  that  the  judgment  was  duly  entered,  and  that 
the  complainant  is  unable  truthfully  to  allege  in  his  complaint  such  ju- 
risdictional facts,  or  that  the  judgment  was  duly  entered.  The  proceed- 
ings were  taken,  under  the  existing  statutes  of  California,  against  a  non- 
resident. Davis  had  been  apparently  domiciled  in  that  state,  or  had 
been  a  resident  therein,  but  had  departed  therefrom,  and  was  reputed 
to  reside  in  New  York.  He  was  not  served  with  process,  he  did  not  ap- 
pear, and  the  proceeding  did  not  affect  him  personally.  Cooper  v. 
Reynolds^  10  Wall.  308;  Pennoyer  v.  Neff,  95  U.  S.  714.  The  object  of 
the  bill  is  to  enjoin  Davis  against  setting  up  either  the  invalidity  of  the 
judgment  or  his  discharge  from  the  debts  which  were  provable  against 
him  in  bankruptcy,  upon  the  ground  that  an  equitable  estoppel  exists 
which  prevents  him  from  asserting  either  of  these  defenses.  Different 
considerations  are  applicable  to  the  different  defenses,  which  will  there- 
fore be  considered  separately. 

The  judgment  was  entered  in  1872.  In  1876  Davis  filed  in  the  dis- 
trict court  a  petition  for  his  discharge  in  bankruptcy,  and  in  1876  Corn- 
wall filed  specifications  of  opposition  thereto.  Davis  thereupon  filed  in 
said  court  his  petition,  praying  that  Cornwall's  proofs  of  debt  might  be 
canceled,  and  that  his  specifications  should  be  dismissed,  because,  after 
the  proofs  of  debt  were  filed,  he  had  obtained  judgment  upon  the  same 
claims,  which  judgment  still  stood  of  record,  and  was  in  full  force. 
v.38F.no.ll— 66 
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Davis  founded  his  petition  upon  the  judgment,  based  his  application  for 
the  aflBrmative  action  of  the  district  court  thereon,  and  asserted  its  valid- 
ity. It  was  his  sole  and  successful  weapon  of  attack  upon  Cornwall. 
The  judgment  being  against  him,  he  set  it  up  in  bar  of  CornwalPs  proofs 
of  debt  and  specifications  of  opposition  to  the  discharge,  and  by  that  act 
he  affirmed  ^Uhe  validity  of  the  judgment  against  himself,  and  is  eo  tn- 
stanii  estopped  to  impeach  it  thereafter  wards."  Hender&m  v.  Stamford^ 
105  Mass.  504;  Hughes  v.  Invesbnient  Co,^  28  Fed.  Rep.  40;  Railway  Co.  v. 
McCarthy^  96  U.  S.  267.  A  party  cannot  successfully  rely  upon  and  af- 
firmatively set  up  a  judgment  as  valid  to  defeat  his  adversary's  daim, 
and  subsequently  attempt  to  rely  upon  its  invalidity.  Although  it  was 
invalid  when  rendered,  he  has,  by  his  subsequent  conduct,  and  "by  ac- 
cepting the  benefits  which  it  conferred,"  given  it  validity,  and  it  can  no 
longer  be  considered,  as  against  him,  n  void  judgment.  MiUa  v.  Hoffman^ 
92  N.  Y.  181.  Is  there  necessity  for  resort  to  a  court  of  equity  to  ob- 
tain the  benefit  of  this  estoppel  ?  It  is  now  settled  that  the  mere  fact 
that  an  estoppel  is  what  is  called  an  "  equitable  estoppel "  does  not  com- 
pel the  party  who  relies  upon  it  to  resort  to  equity,  but  it  may  be  used 
with  equal  advantage  in  a  court  of  law,  and  tiiat,  "in  order  to  justify  a 
resort  to  a  court  of  equity,  it  is  necessary  to  show  some  ground  of  equity 
other  than  the  estoppel  itself,  whereby  the  party  entitled  to  the  benefit 
of  it  is  prevented  from  making  it  available  in.  a  court  of  law."  Dicker^ 
fxm  V.  (Mgraoe,  100  U.  S.  678;  Drexd  v.  Bemty,  122  U.  8.  241,  7  Sup. 
Gt.  Rep.  1200.  The  ground  of  equity  in  this  part  of  the  case  is  the 
averment  which  was  once  conceded  by  the  defendant,  in  argument,  to 
be  true,  and  which,  therefore,  I  assume  to  be  true,  that  in  an  action  at 
law  upon  a  judgment  in  the  state  of  New  York  it  is  necessary  to  all^e 
in  the  complaint  either  the  facts  showing  the  jurisdiction  of  the  court  in 
which  the  judgment  was  entered,  or  that  it  was  duly  entered,  and,  un- 
less this  is  done,  the  complaint  will  be  dismissed  on  demurrer.  It  thus 
appears  that  it  is  uncertain  whether  Cornwall  could  so  frame  his  com- 
plaint as  to  be  able  to  obtain  a  standing  in  a  court  of  law,  unless  Davis 
should  be  prevented  from  taking  advantage  of  the  defective  jurisdiction 
of  the  California  court,  and  that  it  is  improbable  that  the  plaintifi*  could, 
at  the  outset  of  his  case,  avail  himself  of  this  estoppel  so  as  to  gain  a 
foothold  in  court.  It  follows  that  a  case  is  stated  in  that  part  of  the 
bill  which  relates  to  the  defense  of  the  invalidity  of  the  judgment  which 
entitles  the  complainant  to  relief  in  a  court  of  equity.  Drexd  v.  Bemey^ 
mpra. 

The  remaining  portion  of  the  bill  presents  a  different  question.  The 
complainant  contends  that  Davis  is  estopped  from  shifting  his  ground  as 
to  the  effect  of  the  judgment  of  December,  1872.  His  position  in  the 
petition  to  the  district  court,  in  his  argument,  and  in  his  successful  ef- 
fort to  obtain  the  order  of  October  30,  1876,  was  that  the  judgment  cre- 
ated a  new  cause  of  action  in  which  the  pre-existing  notes  were  mei^ed; 
that  neither  judgment  nor  notes  were  provable;  that  the  judgment  would 
not  be  barred  by  the  discharge  in  bankruptcy;  and  that  consequently 
Cornwall's  proofs  should  be  canceled,  and  his  specifications  of  opposition 
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should  be  dismissed;  whereas  he  now  claims  that  the  debt  was  the  same 
before  and  after  judgment,  and  that  the  discharge  in  bankruptcy  is  ef- 
fectual against  the  judgment.  The  status  of  a  debt  which  existed  at  the 
time  of  an  adjudication  in  bankruptcy,  but  which  was  represented  by  a 
judgment  entered  against  the  bankrupt  after  the  adjudication  and  before 
his  dischai^e,  was,  at  the  date  of  the  order  of  October  31,  1876,  a  mat- 
ter upon  which  the  decisions  were  very  contradictory.  The  subsequent 
decision  of  the  supreme  court  in  BoynUm  v.  £aM,  121  U.  S.  457,  7  Sup. 
Ct.  Rep.  981,  was  against  the  theory  of  Davis'  petition  and  the  opinion 
of  the  district  court.  The  question  is  thus  raised  whether  Davis  can  be 
now  permitted  to  change  his  position  as  to  the  legal  effect  of  the  judg- 
ment, which,  he  insisted  in  1876,  would  not  be  barred  by  his  discharge, 
and  now  insists  was  barred  thereby.  He  obt9.ined  the  order  of  the  dis- 
trict court  upon  the  old  theory,  and  enjoyed  the  benefit  of  it,  and  now 
wishes  to  obtain  the  aid  of  the  opposite  and  recently  established  theory. 
The  question  is  not  the  same  which  has  just  been  considered.  That  in- 
volved the  propriety  of  abandoning  his  position  in  regard  to  the  exist- 
ence of  a  judgment,  whereas  this  relates  to  the  propriety  of  his  changing 
his  position  in  regard  to  the  l^al  effect  of  the  judgment.  The  plaintiff 
says  that  the  principles  which  govern  the  decision  of  the  two  question* 
are  the  same.  I  do  not  propose  to  decide  this  question,  because  I  see  no 
difficulty  in  the  plaintiff's  having  the  benefit  of  this  alleged  estoppel  in 
his  action  at  law.  If  Davis  pleads  his  discharge  in  bankruptcy,  it  i& 
substantially  conceded  that  the  facts  which,  constitute  the  estoppel  can 
be  given  in  evidence  by  the  plaintiff.  Railroad  Co.  v.  Howard^  13  How. 
307.  There  is  nothing  outside  the  estoppel  which  prevents  the  plain- 
tiff from  making  it  available  in  his  action  at  law.  Dr^  v.  Bemey^  mpra^ 
The  demurrer  is  overruled. 


Armstrong  v.  Second  Nat.  Bane  .of  Springfibld. 
{DUtrict  Court,  8.  J).  Ohio,  W.  D.    May  20, 1880.) 

1.  Banks  and  Banking— National  Banks— Powbrs. 

Under  Rev.  St.  U.  S.  §  5190,  providing  that  **the  usaal  businesB  of  each  na- 
tional banking  association  shall  be  transacted  at  an  office  or  banking  house 
located  in  the  place  specified  in  its  organization  certificate,"  a  national  bank 
cannot  make  a  valid  contract  for  the  cashing  of  checks  upon  it,  at  a  different 
place  from  that  of  its  residence,  through  the  agency  of  another  bank. 

2.  Same— Gebtifioatb  of  Authorization. 

Whatever  the  terms  of  such  an  arrangement,  being  made  before  the  date  of 
the  drawee  bank's  certificate  of  authorization,  it  is  invalid  under  Rev.  St.  U. 
8.  §  5136,  providing  that  no  banking  association  "shall  transact  any  business 
except  such  as  is  incidental  and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the  currency  to  commence 
the  business  of  banking. " 

At  Law.     Action  for  tnouey  had  and  received. 

/.  W.  Wilby,  for  plaintiff. 

/.  Warren  Keifer^  for  defendant. 
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Sage,  J.  Plaintiff  sues  to  recover  for  money  had  and  received  by 
the  defendant  for  his  use,  the  sum  of  $3,841,  being  the  proceeds  of  col- 
lections for  account  of  the  Fidelity  National  Bank  with  interest  from 
June  21,  1887.  The  defense  is  that  on  the  20th  of  June,  1887,  at  its 
banking  house  at  Springfield,  Ohio,  the  defendant,  without  knowledge 
or  notice  of  the  insolvency,  or  impending  insolvency  of  the  Fidelity  Na- 
tional Bank,  cashed  for  the  Champion  Bar  &  Knife  Company ,  of  Spring- 
field, Ohio,  its  check  on  the  Fidelity  National  Bank  for  $1,995,  and  at 
the  same  time  and  place  cashed  for  the  Champion  Malleable  Iron  Com- 
pany, also  of  Springfield,  its  check  on  the  Fidelity  National  Bank  for 
$1,846;  the  aggregate  of  the  two  checks  being  the  sum  sued  for  in  tliis 
action,  the  drawers  being  depositors  in  the  Fidelity  National  Bank,  and 
each  then  having  to  its  credit  as  such  a  sum  at  least  equivalent  to  said 
check  drawn  by  it  in  favor  of  the  defendant  On  the  same  day  the  de- 
fendant, in  the  usual  course  of  business,  indorsed  said  checks  and  for- 
warded them  by  mail  to  the  Fidelity  National  Bank.  They  were  re- 
ceived at  the  bank  on  the  morning  of  the  21st  of  June,  but  the  bank 
being  insolvent,  it  had  that  morning,  before  the  receipt  of  the  said  checks, 
closed  its  doors,  and  passed  into  the  possession  of  United  States  officials, 
duly  authorized,  who  refused  to  credit  the  defendant  the  amount  of  said 
checks,  as  the  plaintiff  has  since  refused  and  still  refuses  to  do.  It  fur- 
ther appears  in  defense  that  on  the  20th  of  June  the  defendant  was  in- 
debted to  the  Fidelity  National  Bank  on  a  collection  account  in  a  sum 
several  thousand  dollars  in  excess  of  the  two  checks  above  referred  to, 
and  that  the  defendant  has  paid  over  to  the  plaintiff  the  amount  in  its 
hands  standing  to  the  credit  of  the  said  Fidelity  National  Bank  at  the 
time  it  went  into  insolvency,  that  is  to  say,  the  entire  amount  of  said 
collections,  less  the  amount  aforesaid  of  said  two  checks.  The  further 
statement  of  the  defense,  as  it  appears  in  the  answer,  is — 

''That,  for  a  considerable  period  of  time  including  the  20th  day  of  June,  1887, 
there  existed  between  the  said  two  banks,  by  agreement,  a  mutual  account  as 
will  appear  by  the  books  of  each.  The  defendant,  in  the  usual  course  of 
business  between  the  two  banks,  and  as  customary  between  such  banks,  and 
in  pursuance  of  said  agreement,  made  collections  for  and  on  account  of  the 
Fidelity  National  Bank,  at  its  request,  and  from  time  to  time,  with  its  con- 
sent, placed  the  proceeds  of  such  collections  to  the  credit  of  the  Fidelity  Na- 
tional Bank  on  its  books,  and  the  defendant  also,  in  the  usual  course  of  busi- 
ness between  said  two  banks,  and  in  pursuance  of  said  agreement,  and  as  cus- 
tomary between  such  banks,  charged  on  its  books,  to  the  Fidelity  National 
Bank,  with  its  consent  and  against  any  credits  on  its  books,  any  and  all  checks 
received  and  cashed  by  defendant,  drawn  by  said  two  corporations  and  other 
parties,  on  said  Fidelity  National  Bank,  and  the  balances  were  settled  be- 
tween said  national  banks  from  time  to  time,  interchangeably,  whenever 
drawn  on  by  the  creditor  bank,  or  by  draft  whenever  the  creditor  bank  so 
directed.  And  the  defendant  avers  that  the  two  checks  aforesaid  were  re- 
ceived, cashed*  and  credited  in  pursuance  of  the  arrangement,  agreement,  and 
business  custom  aforesaid  between  said  two  banks,  and  in  the  due  course  of 
business  between  them." 

The  averments  of  the  answer  as  to  the  arrangement  and  usual  course 
of  businsss  and  custom  between  the  two  banks  are  put  in  issue  by  the 
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reply.  The  certificate  of  authori2alion  was  issued  to  the  Fidelity  National 
Bank  by  the  comptroller  of  the  currency  on  the  27th  of  February,  1886, 
and  the  bank  commenced  business  March  1,  1886.  The  directors  and 
officers  were  elected  February  9,  1886.  Shortly  after  that  date,  and 
prior  to  the  issuing  of  the  certificate  of  authorization,  Edward  L.  Harper, 
vice-president  elect  of  the  bank,  made  what  is  termed  in  the  answer  an 
agreement  with  the  defendant  bank  by  its  president.  It  was  a  rather 
general  arrangement  and  understanding  to  the  effect  that  the  defendant 
bank  should  keep  an  account  with  the  Fidelity,  that  it  should  cash  at  its 
banking  house  at  Springfield  diecks  there  presented  by  Fidelity  de- 
positors, resident  at  Springfield,  and  <^harge  and  have  credit  for  them 
in  account  with  the  Fidelity,  and  that  it  should  make  collections  for 
the  Fidelity,  and  remit  balances  from  time  to  time,  substantially  as  set 
up  in  the  answer.  When  the  witness  who  testified  to  this  arrangement 
was  asked  what  was  the  stipulation  or  understanding  with  reference  to  any 
check  cashed  by  the  defendant,  the  drawer  having  either  no  balance  to 
bis  credit  in  the  Fidelity  or  a  balance  insufficient  to  meet  the  check,  the 
answer  was  that  no  such  case  ever  occurred;  and  so  far  as  the  testimony 
disclosed,  no  such  case  was  provided  for  by  the  arrangement.  Aft^ 
the  Fidelity  was  authorized  by  the  comptroller  of  the  currency  to  com- 
mence the  business  of  banking,  no  express  arrangement  was  made,  but 
the  business  was  carried  on  between  the  two  banks  substantially  in  ac- 
cordance with  the  understanding  as  testified  to;  that  is  to  say,  the  de- 
fendant charged  up  checks  to  the  Fidelity  when  it  cashed  them,  and  the 
Fidelity  credited  them  when  and  as  of  the  date  it  received  them,  no 
case  arising  which  presented  the  question  what  should  be  done  when  a 
check  had  been  cashed  by  the  defendant  for  a  depositor  who  had  not 
funds  in  the  Fidelity  Bank  sufiicient  to  meet  it. 

The  difficulties  in  the  way  of  the  defendant  under  its  defense  are  to 
be  found  both  in  the  facts  and  in  the  law.  In  the  facts,  inasmuch  as 
upon  the  question  which  is  vital  to  the  defense,  viz..  Who  should  bear 
the  loss  if  the  defendant  cashed  a  check  for  which  there  was  not  sufficient 
funds  in  the  Fidelity?  there  is  no  stipulation  or  agreement.  In  the 
absence  of  a  distinct  understanding  on  this  point,  the  charge  against  the 
Fidelity  Bank  and  credit  to  itself  by  the  defendant  of  the  amount  of  the 
check  cashed  would  be  provisional  merely,  and  subject  to  be  corrected 
if  the  check  was  dishonored.  The  testimony  relating  to  the  custom  be- 
tween the  banks  was  not  sufficient  to  establish  any  rule  or  practice  to 
the  contrary.  The  difficulty  in  law  is  twofold.  The  last  clause  of  sec- 
tion 5136,  Rev.  St.  U.  S.,  which  relates  to  the  corporate  powers  of 
banking  associations,  provides  that  ^^no  association  shall  transact  any 
business  except  such  as  is  incidental  and  necessarily  preliminary  to  its 
organization,  until  it  has  been  authorized  by  (he  comptroller  of  the 
currency  to  commence  the  business  of  banking."  Prom  this  provision 
it  results  that  the  arrangement,  whatever  it  was,  between  Mr.  Harper,  as 
vice-president  of  the  Fidelity  Bank,  and  the  defendant  bank,  made  be- 
fore the  date  of  the  certificate  of  aathorization,  has  no  force  and  cannot 
be  taken  into  account. 
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If,  now,  we  turn  to  section  5190,  of  the  United  States  Revised  Statutes, 
we  find  it  enacted  that  '^the  usual  business  of  each  national  banking  as- 
sociation shall  be  transacted  at  an  office  or  banking  house  located  in  the 
place  specified  in  its  organization  certificate."  Under  this  section  it 
certainly  would  not  be  competent  for  a  national  bank  to  provide  for  the 
cashing  of  checks  upon  it  at  any  other  place  than  at  its  office  or  banking 
house.  Whatever  risk  there  was  in  the  defendant's  business  of  cashing 
of  checks  upon  the  Fidelity  devolved,  therefore,  necessarily  upon  the 
defendant,  and  not  upon  the  Fidelity.  So  far  as  the  Fidelity  was  con- 
cerned, the  checks  were  not  cashed  until  they  were  presented  and  ac- 
cepted at  its  banking  house.  They  were  not  so  presented  until  the 
morning  of  the  21st  of  June,  after  the  bank  had  passed  into  the  control 
of  a  government  officer,  and  after  insolvency  of  the  bank  had  made  it 
nnlawful  under  section  6242,  Bev.  St.,  to  either  cash  the  checks  on  ac- 
count of  the  defendant,  or  to  give  the  defendant  credit  for  them. 

The  questions  which  were  argued  with  reference  to  the  defendant's 
answer,  treating  it  as  a  counter-daim,  or  r^arding  it  in  the  nature  of  a 
counter-claim,  are  covered,  in  the  opinion  of  the  court,  by  Armstrong  v. 
Scott,  36  Fed.  Rep.  63. 

The  judgment  will  be  for  the  plaintiff  for  the  amount  claimed,  with 
interest. 


Gould  v.  Head  d  ci. 
((HnmH  Court,  D.  Oolorado.    May  81, 1880J 

AiosRiCAN  Oattlb  Trust—Corporations. 

The  American  Cattle  Trust,  a  volantary  association  organized  in  New  York 
to  control  corporations  engaged  in  live-stock  business,  having  obtained  the 
stock  of  the  Phoenix  Farm  &  Ranch  Company,  a  New  Mexico  corporation, 
has  no  power  to  sell  or  in  any  manner  alienate  such  stock,  as  such  an  act  la 
inconsistent  with  the  purposes  of  its  creation. 

{Syllabus  by  the  Court) 

In  Equity.     Bill  for  injunction. 
Rogers  &  Cuthbert^  for  complainant. 
Hugh  BvJtler,  for  defendants. 

HALiiETT,  J.  This  controversy  relates  to  the  capital  stock  of  the  Phce- 
nix  Farm  &  Ranch  Company,  a  corporation  organized  under  the  laws  of 
the  territory  of  New  Mexico.  Complainant  obtained  the  stock  of  the 
American  Cattle  Trust,  a  voluntary  association  of  13  persons  made  in 
New  York  on  the  6th  day  of  January,  1887.  At  the  hearing  of  the  mo- 
tion for  injunction  defendant  Head  made  affidavit  that  he  was  unable  to 
produce  the  articles  of  association  of  the  American  Catde  Trust,  and  gave 
his  recollection  of  the  nature  of  the  organization,  from  which  it  appeared 
that  it  received  the  stock  as  trustee  for  the  original  owners,  and  was  with- 
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out  authority  to  sell  or  transfer  the  same.  As  this  was  a  material  point 
affecting  complainant's  title  to  the  shares  of  stock,  and  his  right  to  main- 
tain this  suit,  it  was  deemed  advisable  to  continue  the  hearing  with  a 
view  to  examine  the  articles  of  association  of  the  cattle  trust;  and  they 
are  now  presented.  It  will  not  be  necessary  to  consider  at  length  the 
peculiar  powers  of  this  association.  The  second  paragraph  of  the  articles 
is  as  follows: 

"The  general  object  contemplated  by  the  parties  who  unite  in  the  establish* 
ment  of  this  trust  is  to  encourage,  develop,  and  secure  improved  methods  and 
economies  in  the  production,  transportation,  distribution,  handling,  and  sale 
of  cattle,  sheep,  hogs,  and  other  animals,  and  of  the  food  and  other  products 
produced  or  manufactured  from  them,  or  any  or  all  of  them,  in  the  United 
States  or  elsewhere,  and  to  transact  any  and  all  other  business  incident 
thereto*  growing  out  of,  or  connected  therewith,  or  with  any  or  all  of  them." 

The  fifth  paragraph  is  as  follows : 

*'The  method  adopted  by  the  parties  hereto  and  the  trustees  acting  under 
the  trust  agreement  for  accomplishing  the  objects  hereinbefore  stated  is  the 
acquisition  by  purchase,  exchange,  or  otherwise,  and  the  holding,  manage- 
ment, and  disposition  of  shares  of  the  capital  stock  of  companies,  corporations* 
and  joint-stock  associations  organized  for  any  of  the  purposes  hereinbefore 
named  in  the  second  article  of  this  agreement,  in  the  states  and  territories  of 
the  United  States  and  in  the  District  of  Columbia*  as  well  as  in  any  other 
country.*' 

And  among  the  powers  and  duties  of  the  trustees  the  following  are 
enumerated : 

"To  acquire,  receive,  bold,  and  dispose  of  the  title  to  shares  of  the  capital 
stock  of  companies,  corporations,  and  joint-etock  associations  organized  and 
engaged  in  any  of  the  lines  or  branches  of  business  hereinabove  described,  or 
in  any  business  relating  to  or  connected  therewith,  or  in  any  degree  pertinent 
or  auxiliary  thereto.  To  collect  the  dividends  that  may  be  declared  and  prof- 
its that  may  accrue  to,  upon,  and  in  favor  of  said  shares  of  capital  stock  of 
said  companies,  corporations,  and  joint-stock  associations,  and  of  the  holders 
thereof,  to  invest,  dispose  of,  and  reinvest  the  same,  and  ail  accumulations 
thereof,  or  additions  thereto,  in  the  stocks,  bonds,  and  other  securities  or  ob- 
ligations of  companies,  corporations,  or  joint-stock  associations  engaged  in 
any  of  the  lines  or  branches  of  business  above  described,  or  in  any  business 
relating  thereto,  connected  therewith,  or  in  any  way  auxiliary  thereto,  or  in 
the  funded  debt  of  the  United  States  or  of  any  state,  county,  or  municipality 
thereof,  or  upon  any  other  security  deemed  sufficient,  as  from  time  to  time 
the  said  trustees  in  their  absolute  discretion  may  deem  prudent  in  vestments 
for  the  benefit  of  the  trust.  To  issue  trust  certificates  for  property  or  for  cash 
in  parts  or  shares,  which  for  the  purposes  of  this  trust  agreement  shall  be 
valued  at  one  hundred  dollars  each,  representing  the  equity  of  the  property 
acquired,  and  held  by  the  trustees  to  any  total  amount  and  upon  any  terms 
to  be  agreed  on  as  hereinafter  more  specially  described  and  set  forth." 

Without  quoting  further  from  the  articles  of  association,  it  may  be 
sufficient  to  state  that  the  general  purpose  of  the  organization  was  to  se- 
cure control  of  corporations  and  perhaps  voluntary  associations  engaged 
in  live-stock  business,  and  thus  unite  the  management  of  all  such  com- 
panies in  the  hands  of  the  trust.  As  stated  in  the  affidavit  of  Charles 
W.  Gould,  chairman  of  the  trust, — 
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''It  was  hoped  and  believed  that,  hj  associating  a  number  of  live-stock  prop- 
erties in  different  sections  of  the  country,  advantage  could  be  talsen  of  favor- 
ing circumstances  possessed  hj  these  different  properties,  but  not  common  to 
all;  *  *  *  that,  in  short,  bj  uniting  the  different  properties,  putting 
them  under  a  common  management,  introducing  economy,  husbanding  re- 
sources, the  live-stock  business  could  be  profitably  conducted;  that  in  order 
to  secure  ef&cient  management  thereof  the  entire  property  thus  associated  and 
the  absolute  control  of  the  same  was  vested  in  a  board  of  trustees." 

The  corporations  thus  associated  renounced  autonomy,  bnt  not  their 
existence.  They  committed  their  aflfairs  into  the  hands  of  the  trust, 
because  they  could  be  better  managed  by  the  trust  than  by  them- 
aelves.  They  still  lived  and  owned  their  property,  but  the  trust  was  a 
regency  of  their  own  creation,  with  absolute  find  irrevocable  power  over 
all  their  concerns.  Ten  corporations  are  mentioned  in  the  affidavits  as  * 
thus  united  in  the  trust,  not  by  the  direct  act  of  the  corporations,  but 
by  transfer  of  their  stock  to  the  trust,  or  to  persons  holding  in  its  in- 
terest. And  it  is  urged  that  by  some  general  expressions  in  the  arti- 
cles of  association  the  trust  was  given  absolute  authority  to  sell  and  dis- 
pose of,  the  stock  in  its  discretion.  But  this  interpretation  is  not  in  ac- 
cord wiih  the  purpose  for  which  the  trust  was  organized.  The  stock 
was  transferred  to  the  trust,  not  for  the  purpose  of  being  sold,  but  to  give 
control  of  the  corporation;  to  make  the  officers  puppets  in  the  hands  of 
the  trust,  and  thus  substitute  the  latter  as  the  governing  body  of  the 
corporation.  In  other  words,  the  purpose  of  the  association  was,  not  to 
buy  and  sell  corporations  in  open  market,  but  to  manage  and  control 
tbep.  In  this  view  it  is  clear  enough  that  the  sale  of  the  stock  by  the 
trust  was  wholly  inconsistent  with  the  scheme  of  its  organization.  The 
doctrine  leads  tofdo  de  se.  If  by  selling  the  stock  of  one  corporation, 
and  thus  parting  with  its  control  over  it,  the  truist  may  renounce  its 
function,  the  same  course  may  be  pursued  as  to  all  the  corporations  in 
its  control.  This  cannot  be.  It  is  absurd  to  suppose  that  the  project^ 
ors  of  the  scheme  would  thus  implant  in  it  the  seeds  of  dissolution.  So 
that,  if  we  accept  the  articles  of  association  for  all  that  they  purport  to 
be,  there  was  in  the  trust  no  power  to  sell  the  stock  of  the  corporations 
which  it  held.  Furthermore,  the  transfer  of.  stock  to  the  trust  was 
without  consideration.  The  trust  had  no  property  and  no  expectation 
of  acquiring  any.  As  before  stated,  it  was  organized  for  oontroUing 
corporations,  and  not  for  holding  or  acquiring  property  in  its  own  right. 
The  certificates  of  the  trust  issued  in  exchange  for  the  stock  of  the 
Phoenix  Farm  &  Ranch  CJompany  were  on  their  face  "shares  in  the 
equity  to  the  property  held  by  the  trust€li&s  of  the  American  Cattle 
Trust,"  and  did  not  convey  any  property  whatever.  The  stock  thus  ob- 
tained was  given  to  complainant  in  exchange  for  other  certificates  of  the 
trust,  which  he  says  he  had  previously  purchased  for  a  valuable  consid- 
eration. To  allow  the  trust  to  acquire  stock  from  some  of  its  members 
and  transfer  it  to  others  by  issuing  and  canceling  certificates  in  this 
manner  would  be  nothing  less  than  common  jugglery.  Upon  all  that 
appears  in  the  record,  it  must  be  said  that  the  trust  was  without  author- 
ity to  alienate  any  of  the  stock  of  the  several  corporations  in  its  control. 
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and  therefore  complainant's  title  to  the  stock  of  the  Phoenix  Farm  & 
Banch  Company  ia  not  good.  The  motion  for  injunction  will  be  de- 
nied. 


Central  Trust  Co.  v.  Central  Iow:a  By.  Co.  ^e  oL 
(O&euU  Court,  &  D.  Iovxm,  O.  D.    May  89, 1889.) 

L  JUBdMENT — ^LlBK — COSTS. 

Under  Code  Iowa»  §  1809,  declaring  that  a  Judgment  against  a  railway  cor- 
poration for  damages  for  personal  injuries  sball  be  a  lien  on  the  corporate 
property  superior  to  the  lien  of  mortgages,  etc.,  the.  costs  necessarily  result- 
ing from  the  action  to  procure  the  Judgment  and  enforce  the  lien  are  entitled 
to  like  priority. 
SL  Costs— In  Federal  Courts. 

Pending  an  action  by  petitioner  in  the  state  courts  against  defendant  com- 
pany for  damages  for  personal  injuries,  an  action  was  brought  in  the  federal 
court  to  foreclose  a  mortgage  on  defendants'  property,  and  a  receiver  was 
appointed,  whereupon  petitioner  intervened  in  the  foreclosure  proceeding, 
and  obtained  a  Judgment  for  the  damages;  testimony  previously  taken  in  the 
state  court  being  used  on  the  trial  of  the  intervention.  Held,  that  the  costs 
incurred  in  the  state  courts,  as  weU  as  those  in  the  federal  court,  should  be 
allowed  to  petitioner. 

In  Equity.     Foreclosure  proceedings.     Petition  of  William  EelloWi 
Jr.,  administrator,  for  payment  of  judgment  and  costa. 
H.  7.  Reed  and  A.  Chapm^  for  petitioner. 
A.  C.  Dalyj  for  receiver. 

Shibas,  J.  Prior  to  the  initiation  of  the  proceedings  for  the  fore- 
closure of  the  mortgage  upon  the  line  of  railroad  owned  by  the  Central 
Io\va  Railway  Company,  William  Kellow,  Jr.,  as  administrator  of 
the  estate  of  H.  E.  Carter,  brought  an  action  against  the  railway  com- 
pany to  recover  damages  on  the  ground  that  Carter's  death  had  been 
caused  by  the  negligence  of  the  company,  the  action  being  brought  in 
the  state  court.  On  the  trial  of  the  case  a  verdict  for  defendant  was  ren- 
dered, which  the  trial  court  set  aside,  and  ordered  a  new  trial.  On  ap- 
peal to  the  supreme  court  of  the  state  this  order  was  affirmed.  23  N. 
W.«Rep.  740,  and  27  N.  W.  Rep.  466.  In  the  mean  time,  proceedings 
for  the  foreclosure  of  the  mortgage  resting  upon  the  railroad  were  insti- 
tuted in  this  court,  a  receiver  of  the  property  being  appointed.  There- 
upon the  administrator  applied  to  this  court  for  leave  to  join  the  receiver 
as  a  party  defendant  lo  the  action  pending  in  the  state  court,  which  was 
refused,  whereupon  the  administrator  filed  an  intervening  petition  in  the 
foreclosure  proceedings,  and  upon  the  report  of  the  master  that  he  had 
shown  good  cause,  the  action  was  set  down  for  trial  before  a  jury,  and 
at  the  October  term,  1888,  of  this  court  a  verdict  was  returned  in  favor 
of  the  petitioner,  assessing  the  damages  at  $2,500. 

The  present  petition  seeks  an  order  for  the  payment  of  this  sum,  with 
interest  and  cost8|  including  therein  the  costs  on  the  original  trial  in  the 
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circuit  court  of  Cerro  Gordo  county  and  in  the  supreme  court  of  the  state. 
Counsel  representing  the  receiver  does  not  question  the  right  to  an  or- 
der for  the  payment  of  the  damages  assessed  and  the  costs  in  this  court, 
but  objects  to  the  claim  made  for  the  costs  incurred  in  the  proceedings 
in  the  state  courts.  By  agreement  of  parties,  the  depositions  taken  in 
the  state  court  were  used  upon  the  trial  in  this  court.  In  support  of 
the  objections  again3t  the  idlowance  of  the  costs  incurred  in  the  state 
courts  it  is  urged  that  the  proceedings  therein  are  entirely  independent 
of  the  action  in  this  court,  and  the  costs  thereof  cannot  be  tacked  to  the 
judgment  in  this  court,  and,  further,  that  a  judgment  or  claim  for  costs 
is  not  a  judgment  for  a  personal  injury  within  the  meaning  of  section 
1309  of  the  Code  of  Iowa,  which  declares  that  a  judgment  against  a  rail- 
way corporation,  for  dn  injury  to  the  person,  is  a  lien  upon  the  corpo- 
rate property  superior  to  the  lien  of  all  mortgages  executed  since  the  4th 
day  of  July,  1862.  The  declaration  of  the  statute  that  "a  judgment 
against  any  railway  company  for  any  injury  to  any  person,'*  etc.,  prop- 
erly construed,  means  that  a  judgment  rendered  for  the  dam^es  caused 
by  an  injury  to  a  person  shall  be  a  superior  lien,  and  in  this  sense  dam- 
ages may  include  the  costs  incurred  in  the  enforcement  of  the  daim. 
The  statute  makes  the  judgment  the  superior  lien;  that  is,  the  judg- 
ment in  its  entirety,  and  not  so  much  of  it  as  covers  only  the  direct 
damages  caused  by  the  injury  to  the  person.  The  statute  of  Iowa  con- 
fers the  right  to  award  costs  as  a  part  of  a  judgment  against  a  losing 
party,  and  section  1309  declares  that  a  judgment  against  a  railway  com- 
pany for  injuries  to  the  person  shall  be  a  lien  upon  the  corporate  prop- 
erty. Costs  being  a  proper  part  of  a  judgment  in  such  cases,  they  as 
rightfully  enter  into  the  judgment  as  any  other  items  of  damage  in- 
cluded therein,  and  are  equally  within  the  protection  of  the  statute  in 
question.  In  Institution  v.  Jersey  (Xtyy  113  U.  S.  506,  6  Sup.  Ct.  Rep. 
.  612,  the  supreme  court  holds  that  the  costs  incurred  in  the  foreclosure 
of  a  prior  mortgage  are  entitled  to  the  same  priority  as  the  mortgage 
debt  over  subsequent  liens.  In  principle  this  covers  the  question  of 
the  costs  necessarily  incurred  in  the  procurement  of  a  judgment  for  per- 
sonal injuries,  and  justifies  the  holding  that  the  costs  necessarily  result- 
ing from  the  action  to  procure  the  judgment  and  enforce  the  lien  will 
come  within  the  protection  of  the  statute. 

There  is  plausibility  in  the  objection  that  the  judgment  in  this  cdurt 
is  in  an  entirely  different  proceeding  from  the  action  in  the  state  court, 
and  that  the  costs  in  the  latter  cannot  be  made  part  of  the  costs  in  this 
court.  The  change  in  the  proceedings  was  not  due  to  any  fault  of  the 
plaintiff,  but  was  caused  by  the  foreclosure  proceedings,  and  the  ap- 
pointment of  the  receiver.  Had  the  plaintiff  pursued  the  action  in  the 
state  court  to  a  judgment,  and  had  then  brought  a  petition  in  this 
court,  asking  an  order  for  the  payment  thereof,  it  would  have  been 
granted,  and  the  order  would  have  included  the  payment  of  the  entire 
judgment  in  the  state  court;  that  is,  the  costs  in  that  court  would' have 
been  paid,  as.  well  as  the  remainder  of  the  judgment.  Instead,  however, 
of  pursuing  the  action  in  the  state  court,  the  further  litigation  was  had 
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in  this  court,  but  the  testimony  taken  in  the  state  court  was  used  in  this 
court.  The  present  proceeding  is  in  equity,  and  the  court  should  deal 
with  this  question  according  to  the  real  equities  of  the  parties.  In  as- 
sessing the  costs  upon  the  final  judgment,  the  petitioner  is  entitled  to  show 
the  total  costs  made  in  the  entire  proceedings,  for  it  cannot  be  denied 
that  the  several  steps  taken,  whether  in  the  stata  or  federal  courts, 
were  all  intended  to  accomplish  the  one  end,  and,  while  technically  they 
may  be  said  to  be  independent  of  each  other,  they  in  fact  form  part  of  the 
one  proceeding,  and  are  so  connected  together  in  fact  as  to  sustain  the 
right  to  so  view  them  when  settling  the  matter  of  costs.  The  petitioner 
is  therefore  entitled  to  an  order  for  the  payment  of  the  judgment,  in- 
cluding therein  the  costs  made  in  the  state  courts. 


United  States  Trust  Co.  v.  Wabash  W.  Ry.  Co. 
(CireuU  C<nirt,  8.  D.  Iowa,  W.  2>.  March  Term,  1880.) 

1.  ^-ORTOAaKS— Rolling  Stock  of  Railroads— Lien. 

A  mortgage  od  the  rolling  stock  of  a  certain  division  of  a  railway  con- 
tained a  covenant  to  designate  in  a  certain  mode  as  belonging  to  that  divis- 
ion such  a  proportion  of  the  whole  rolling  stock  owned  by  the  mortgagor  as 
that  division  bore  to  the  entire  railway.  Held,  that  as  against  subsequent 
mortgagees  of  the  entire  system  of  railway,  the  first  mortgage  covered  only 
such  rolling  stock  as  was  thereafter  designated  as  belon/^ing  to  the  division 
named,  though  the  amount  covenanted  for  was  not  so  designated. 

8.  Same. 

Where  rolling  stock  has  been  purchased  and  designated  for  the  division 
named,  the  lien  of  the  first  mortgage  attaches  and  is  not  lost  by  subsequent 
obliteration  of  the  designations,  where  such  rolling  stock  is  otherwise  trace- 
able, as  against  the  mortgagor,  or  purchasers  at  a  sale  under  a  subsequent 
mortgage  of  the  entire  railway  and  appurtenant  rolling  stock,  who  take  with 
notice  ox  the  former  mortgage  and  the  lien  created  thereby. 

In  Equity.  Supplemental  bill  to  determine  what  rolling  stock  be- 
longs to  the  Omaha  Division  of  the  Wabash,  St.  Louis  &  Pacific  Bail- 
way.     On  exceptions  to  master's  report. 

Theodore  SMdon,  for  petitioner. 

H.  8.  Priest,  for  defendant. 

Shiras,  J.  On  the  15th  of  February,  1879,  the  St.  Louis,  Kansas 
City  &  Northern  Railway  Company  executed  a  mortgage  to  the  United 
States  Trust  Company  on  the  line  of  railway  extending  from  Council 
Bluffs,  Iowa,  to  Pattonsburg,  Mo.,  which  was  then  about  to  be  con- 
structed; and  which,  when  built,  was  known  as  the  Omaha.  Division,  and 
which  formed  part  of  the  system  of  lines  consolidated  under  the  name  of 
the  Wabash,  St.  Louis  &  Pacific  Railway.  By  its  terms  the  mortgage 
was  to  cover  the  rolling  stock  belonging  thereto;  and  for  the  purpose  of 
designating  the  same  and  distinguishing  it  from  the  rolling  stock  appurte- 
nant to  the  main  line  and  other  branches  of  the  road,  it  was  provided  in 
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the  mortgage  '*that  the  party  of  the  first  part  will  mark  in  some  substaD- 
tial  manner  all  engines  and  cars  of  each  and  every  class  hereafter  pur- 
chased by  it,  with  the  words  '  Omaha  Division,'  until  such  time  as  the 
engines  and  cars  so  purchased  and  marked  shdl  bear  the  same  propor- 
tion to  the  number  of  miles  of  railroad  hereby  mortgaged  and  conveyed 
that  the  whole  number  of  engines  and  cars  of  each  and  every  class  now 
owned  by  the  party  of  the  first  part  bears  to  the  whole  number  of  miles 
now  owned  by  it.  And  the  party  of  the  first  part  further  agrees  that  it 
will  hereafter  at  all  times  keep  the  rolling  stock. designated  as  belonging 
to  the  railroad  hereby  conveyed  equal  in  value  and  amount  per  mile  to 
the  amount  of  rolling  stock  per  mile  on  the  entire  line  or  lines  of  railroad 
owned  by  said  party  of  the  first  part,  its  successors  and  assigns."  On  the 
1st  day  of  June,  1880,  the  Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany executed  a  mortgage  covering  the  several  lines  operated  by  that 
company,  and  including  the  line  known  as  the  "Omaha  Division."  A 
bill  for  the  foreclosure  of  this  mortgage  was  brought,  and  also  one  for  the 
foreclosure  of  the  mortgage  first  above  mentioned.  Messrs.  Humphrey 
&  Tutt  werQ  appointed  receivers  in  the  first-named  foreclosure,  and 
Thomas  McKissock  in  the  latter,  and  under  the  authority  of  the  courts  a 
temporary  arrangement  was  made  between  the  receivers  regarding  the 
use  of  the  rolling  stock,  under  which  the  several  lines. have  been  oper- 
ated. Decrees  of  foreclosure  in  the  several  proceedings  have  been  en- 
tered, and  the  present  proceedings  have  been  instituted  for  the  purpose 
of  determining  finally  what  rolling  stock  is  appurtenant  to  the  Omaha 
Division,  in  such  sense  that  the  mortgage  of  February  15,  1879,  became 
a  lien  thereon  paramount  to  the  lien  of  the  general  mortgage  of  June  1, 
1880.  The  issue  was  referred  to  the  master,  and  he  has  reported  his 
findings  thefeon.  Both  parties  excepting  to  the  report,  the  case  is  now 
before  the  court  upon  such  exceptions. 

The  findings  of  the  master  show  that  the  covenant  in  the  mortgage, 
that  the  mortgagor  would  equip  the  Omaha  Division  with  rolling  stock 
proportionately  equivalent  in  amount  to  that  used  upon  the  other  por- 
tions of  the  system,  has  not  been  performed,  and  it  is  claimed  on  behall 
of  the  present  purchasers  that  the  deficiency  should  be  made  good  by 
assigning  a  sufficient  number  of  cars  out  of  the  general  equipment  of  the 
Wabash,  St.  Louis  &  Pacific  Railway  to  make  the  equipment  equal  to 
what  it  would  have  been  had  the  covenant  been  performed.  If  this 
were  done,  the  cars  so  taken  would  reduce  to  that  extent  the  security  of 
other  mortgagees,  who  are  not  in  fault.  If  no  other  interests  were  in- 
volved, save  those  of  the  mortgager  and  the  mortgagees  of  the  Omaha  Di- 
vision, it  might  be  that  specific  performance  of  the  covenant  in  this  par- 
ticular could  be  decreed,  but  whether  the  decree  would  be  for  the  as- 
signment of  specific  rolling  stock  already  in  the  possession  of  the  com- 
pany or  for  the  purchase  of  other  stock  would  be  an  open  question,  and 
it  is  doubtful  whether  a  court  of  equity  would  undertake  to  give  relief  in 
this  form.  But  however  this  may  be,  it  is  clear  that  when  the  question 
is  presented,  as  it  now  is,  upon  this  record,  the  court  is  not  justified  in 
attempting  to  enforce  the  covenant  in  the  manner  indicated.     The  liens 
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of  other  mortgages  have  attached  to  the  equipment  in  question,. and  the 
court  is  not  justified  in  attempting  to  displace  or  defeat  these  liens,  in 
order  to  make  good  to  the  mortgagees  of  the  Omaha  Division  the  loss  re- 
sulting from  the  breach  of  the  covenant  in  their  mortgage.  Practically 
it  is  a  question  of  lien,  and  the  mortgagees  under  the  latter  mortgage  are 
entitled  to  assert  a  daim  only  to  such  rolling  stock  as  in  fact  became 
subject  to  the  lien  of  the  mortgage  of  February  15,  1879. 

The  master  in  his  report  has  set  forth  the  number  of  engines  and  cars 
which  were  purchased  for  the  Omaha  Division  as  provided  in  the  mort- 
gage and  which  were  designated  as  therein  provided.  When  so  pur- 
chased and  designated  the  lien  of  the  mortgage  attached  thereto  as  a  prior 
lien,  and  under  the  foreclosure  of  the  mortgage  and  the  sale  based  thereon 
the  title  to  this  rolling  stock  passed  to  the  purchasers  at  such  sale.  On 
behalf  of  the  Wabash  Western  Railway  Company,  which  holds  title  un- 
der the  foreclosure  of  the  mortgage  of  June  1,  1880,  it  is  claimed  that 
as  a  purchaser  at  such  sale,  this  company  has  the  title  to  all  the  engines 
and  cars  which  did  not  at  the  date  of  the  sale  have  upon  them  the  words 
"Omaha  Division."  The  evidence  shows  that,  in  the  lapse  of  time  and 
by  various  means,  the  words  ^^  Omaha  Division  "  originally  placed  upon 
the  rolling  stock  purchased  for  that  division  had  been  removed  or  lost 
Irom  many  of  these  engines  and  cars,  and  it  is  now  contended  that 
thereby  such  rolling  stock  became  intermingled  with  the  general  equip- 
ment of  the  Wabash,  8t  Ix>uis  &  Pacific  Railway  Company,  and  the 
lien  of  the  mortgagees  of  the  Omaha  Division  was  destroyed  as  against 
the  purchaser  at  the  foreclosure  sale  of  the  mortgage  of  June  1,  1880. 
It  was  unquestionably  the  duty  of  the  mortgagor,  under  the  provisions 
of  the  mortgage  of  February  15,  1879,  to  keep  the  rolling  stock  pur- 
chased for  the  Omaha  Division  properly  marked  and  designated.  If, 
while  the  engines  and  cars  were  in  its  possession,  it  caused  or  permitted 
the  designating  marks  to  be  removed  or  obliterated,  such  neglect  of 
duty  on  its  part  would  not  have  the  efiect  of  releasing  the  lien  of  the 
mortgage  as  between  the  mortgagor  and  the  mortgagees.  It  will  also  be 
borne  in  mind  that  other  means  of  identification  of  this  rolling  stock 
existed,  as  the  same  could  be  traced  by  the  numbers  thereof,  and  by  the 
fact  of  its  general  use  upon  the  line  of  the  Omaha  Division.  The  lien 
of  the  mortgage  of  February  16, 1879,  having  once  attached  to  the  roll- 
ing stock  by  its  purchase  for  the  Omaha  Division  and  by  its  proper  des- 
ignation, would  not  be  destroyed  as  against  the  mortgagor  or  those  in 
privity  with  it,  by  reason  of  the  fact  that  the  mortgagor  had  permitted 
the  marks  to  be  obliterated  upon  such  rolling  stock.  What  the  rights 
of  one  who  should  have  purchased  one  or  more  of  these  cars  at  a  public 
sale  thereof  might  be  held  to  be  it  is  not  necessary  to  consider.  The  ti- 
tle represented  by  the  Wabash  Western  Railway  Company  is  based  upon 
the  lien  of  the  mortgage  of  June  1,  1880.  The  sale  under  the  foreclos- 
ure of  that  mortgage  was  not  of  any  specific  cars,  but  of  the  line  of  rail- 
way and  the  rolling  stock  appurtenant  thereto.  When  this  sale  took 
place,  the  purchasing  committee,  who  bought  in  the  property,  knew  of 
the  existence  of  the  mortgage  on  the  Omaha  Division  and  of  the  lien 
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created  by  that  mortgage  on  the  rolling  stock  appurtenant  thereto,  and 
the  record  showed  that  there  would  have  to  be  an  apportionment  of  the 
rolling  stock  among  the  several  branches^  It  cannot  be  successfully 
maintained,  under  the  peculiar  facts  of  this  case,  that  the  purchasing 
committee  were  innocent  purchasers  for  value  of  the  rolling  stock  in  ques- 
tion, and  as  such  took  the  same  free  from  the  lien  of  the  mortgage  of 
February  15,  1879.  The  finding  of  the  master,  therefore,  that  the  pe- 
titioner is  entitled  to  claim  the  engines  and  cars  which  were  purchased 
for  the  Omaha  Division  and  placed  thereon  with  the  proper  designating 
marks  is  sustained. 

Part  of  such  rolling  stock  has  already  been  delivered  to  the  receiver 
for  the  Omaha  Division.  Such  portion  thereof  as  has  not  been  so  de- 
livered, should  forthwith  be  transferred  to  the  Omaha  &  St.  Louis  Rail- 
way Company.  If,  as  is  asserted,  any  one  or  more  of  these  engines  and 
cars  have  been  destroyed,  such  fact,  of  course,  excuses  the  delivery 
thereof  in  kind.  Whether  a  daim  for  damages  for  such  destruction  ex- 
ists is  not  adjudicated,  not  being  now  in  issue.  What  the  Omaha  &  St. 
Louis  Railway  Company  is  now  entitled  to  is  a  decree  declaring  specific- 
ally the  rolling  stock  which  was  covered  by  the  lien  of  the  mortgage  of 
February  15,  1879,  and  declaring  that  company,  as  the  purchaser  at 
the  foreclosure  sale,  to  be  the  owner  thereof,  and  entitled  to  demand  and 
receive  possession  thereof  wherever  said  rolling  stock  may  be  found,  and 
further  directing  the  Wabash  Western  Railway  Company  to  deliver  to 
said  Omaha  &  St.  Louis  Railway  Company  all  of  the  named  engines, 
cars,  or  rolling  stock  which  may  be  now  or  may  berealter  come  into  its 
possession  or  under  its  control* 


Mathews  v.  Burdick  et  al. 

{Oireuit  Court,  If.  D,  latca,  W.  D,    May  25, 1889. 

QtHBTrNO  Tttlb— Taxation— AssEssMEWT. 

In  a  suit  to  quiet  title  complainant  claimed  under  a  conyeyance  in  1868. 
Defendant  claimed  under  a  treasurer's  deed  for  sale  of  the  land  for  delinquent 
taxes  of  the  year  1868.  The  bill  alleged  that  there  was  no  assessment  for 
that  year,  and  that  the  sale  was  yoid.  It  was  not  ayerred  that  complainant, 
or  those  under  whom  he  claimed,  were  eyer  in  actual  possession  of  the  land, 
or  eyer  paid  any  taxes  thereon.  Defendants  eyer  since  the  sale  paid  the 
taxes,  claiming  to  be  the  owners.  It  did  not  appear  that  complainant  was  ir* 
norant  of  the  tax-sale.  The  eyidence  that  there  was  no  assessment  for  18^3 
consisted  in  the  testimony  of  the  county  judge  for  1867  that  he  had  no  knowl- 
edge of  an  assessment  for  1867;  of  the  county  clerk  for  the  same  year,  that  so 
far  as  he  knew  there  was  no  assessment  for  1867,  and  that  he  made  a  tax-list 
by  copying  from  lists  of  preyious  years:  and  of  a  later  county  auditor,  that 
he  could  not  find  a  record  of  assessment  of  the  property  for  1867  or  1868;  bat 
that  the  minute-book  showed  that  the  bond  of  the  assessor  was  accepted  and 
approyed  in  January.  1868.  Reyjsion  Iowa,  1860,  §  758.  required  land  to  be 
listed  and  yalued  in  1861  and  eyery  second  year  thereafter,  and  authorized  the 
treasurer  to  assess  property  which  had  not  been  preyiously  assessed.  Section 
897  of  the  Code  makes  the  treasurer's  deed  presumptive  eyidence  that  the  land 
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was  properly  listed  and  assessed.  Held,  that  the  proof  was  not  sufficient  after 
the  lapse  of  so  long  a  time  to  overcome  the  presumption  of  a  regular  assess- 
ment m  the  year  1868. 

In  Equity.     Bill  to  quiet  title  to  land. 

0.  M.  Barrett  and  J.  H.  &  C.  H.  Svoan,  for  complainant. 

(7.  W.  Carter  and  Joyy  Hudson  &  Joy^  for  defendants. 

Shiras,  J.  The  bill  in  this  cause  is  filed  for  the  purpose  of  quieting 
the  title  to  80  acres  of  land  in  Sioux  county,  Iowa;  it  being  averred  that 
one  H.  M.  Peek  entered  the  land  June  10,  1857,  and  obtained  a  patent 
therefor,  and  that  through  several  mesne  conveyances  the  title  passed  to 
the  complainant  in  April,  1868;  that  the  defendants  claim  title  to  the 
premises  under  a  sale  of  the  land  for  delinquent  taxes  of  the  year  1868, 
the  property  having  been  sold  therefor,  and  a  deed  executed  by  the 
treasurer  of  the  county  to  Cyrus  Ames,  which  was  duly  recorded  Novem- 
ber 13,  1872.  In  1874  James  H.  Easton,  the  then  owner  of  the  tax- 
tiUe,  brought  in  the  district  court  of  Sioux  county  an  action  against  W. 
H.  Stanley  and  the  present  complainant  for  the  purpose  of  quieting  his 
title,  and  a  decree  to  that  effect  was  rendered  March  17, 1874.  In  1882 
Easton  conveyed  the  land  to  Nels  Kessy,  by  whom  it  was  in  the  same 
year  conveyed  to  the  defendant  Burdick.  In  the  bill  it  is  charged  that 
the  sale  of  the  land  for  taxes  was  void,  because  there  was  no  assessment 
of  the  realty  for  the  year  1868,  and  that  the  decree  in  the  action  for 
quieting  the  title  is  of  no  effect  because  there  was  no  personal  service  had 
of  the  original  notice  in  that  cause,  service  being  made  by  publication 
only,  and  that  it  is  not  shown  upon  the  record  in  the  cause  that  the  de- 
fendants were  non-residents  of  the  state  of  Iowa  at  that  time.  It  is  not 
averred  nor  shown  that  the  complainant  nor  those  under  whom  he  claims 
title  were  ever  in  the  actual  possession  of  the  land,  or  that  ihey  ever  paid 
any  taxes  thereon.  Since  the  sale  for  taxes  in  1868  the  defendants  and 
those  under  whom  they  derive  title  have  paid  the  taxes,  claiming  to  be 
the  owners  of  the  property.  No  reason  is  assigned  for  the  long  delay  on 
part  of  the  complainant  in  asserting  his  ownership  to  the  property.  He 
is  content  with  showing  from  the  records  that  the  title  passed  from  the 
United  States  to  H.  M.  Peek  in  1857,  and'to  the  complainant  in  1868, 
and  he  also  avers  facts  showing  that  the  land  had  been  sold  for  delin- 
quent taxes  in  1868,  and  that  the  purchaser  and  his  grantees  had  since 
that  date  paid  the  taxes  assessed  upon  the  property,  and  were  selling  and 
conveying  the  same  in  reliance  upon  the  validity  of  their  tax-title.  Com- 
plainant's testimony  was  not  taken  in  the  case,  and  in  his  bill  he  does 
not  aver  that  he  was  ignorant  of  the  transactions  affecting  the  property 
which  the  record  discloses.  The  sole  fact  therefore  upon  which  he  bases 
his  right  to  the  aid  of  a  court  of  equity  is  that  18  years  before  the  pres- 
ent suit  was  brought  he  received  a  conveyance  of  the  property  from  the 
then  owner  of  the  patent  title.  He  certainly  knew  that  the  land  was 
subject  to  taxation,  and  if  the  taxes  were  not  paid  it  would  be  sold  there- 
for. If  he  was  in  fact  the  owner  of  the  land,  it  was  his  duty  to  pay  the 
taxes  assessed  thereon,  but  instead  of  so  doing  he  has  stood  by  and  per- 
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milted  the  defendants  and  those  under  whom  they  claim  to  pay  the  taxes 
for  the  entire  period.  According  to  the  view  seemingly  taken  by  com- 
plainant he  could  permit  this  state  of  affairs  to  continue  for  any  length 
of  time,  and  then  at  his  own  convenience  and  good  pleasure  invoke  the 
aid  of  a  court  of  equity  to  establish  his  title  in  the  land. 

It  is  well  settled  that  independently  of  the  statute  of  limitations,  upon 
recognized  equitable  principles,  courts  of  equity  will  refuse  aid  to  a  com- 
plainant who  has  been  guilty  of  laches  in  applying  for  relief.  Badger  v. 
Badger,  2  Wall.  87;  SuUivan  v.  BaHroad  Co.,  94  U.  S.  811;  Richards  v. 
MackaU,  124. U.  8.  183,  8  Sup.  Ct.  Rep.  487.  There  are  certainly 
strong  grounds  for  holding  that  the  facts  bring  this  case  within  the  oper- 
ation of  the  rule  announced  in  the  cases  cited,  but  whether  this  be  so  or 
not,  it  certainly  is  true  that  when  a  party  without  any  apparent  excuse 
or  reason  for  the  delay  permits  18  years  to  elapse  after  a  sale  is  had  of 
his  property  for  delinquent  taxes  before  attacking  the  same,  he  will  be 
required  to  adduce  satisfactory  evidence  in  support  of  his  contention  be^ 
fore  a  court  will  grant  him  relief.  The  sole  ground  upon  which  com- 
plainant relies  in  contesting  the  validity  of  the  tax-sale  is  one  of  fact, 
to-wit,  that  there  was  no  assessment  of  the  lands  for  the  year  1868.  By 
the  provisions  of  the  Code  of  Iowa,  §  897,  the  treasurei^s  deed  is  made 
presumptive  evidence  that  the  realty  was  subject  to  taxation,  and  that 
it  was  properly  listed  and  assessed.  The  production  of  the  treasurer's 
deed,  properly  acknowledged  and  recorded,  makes  out  in  favor  of  the  de- 
fendants a  presumptive  case  that  the  land  was  assessed  for  the  year  1868. 
Having  allowed  so  many  years  to  elapse  since  the  sale  of  the  property 
for  the  taxes  of  1868  without  questioning  the  validity  thereof,  complain- 
ant cannot  expect  a  court  to  find  with  him  upon  the  question  of  fact, 
whether  the  land  was  or  was  not  assessed,  unless  the  proof  adduced  is 
clear  and  satisfactory  that  no  assessment  was  made.  The  testimony  of 
three  witnesses  has  been  taken  upon  this  question.  R.  D.  Faught  tes- 
tifies that  in  the  year  1867  he  lived  in  Sioux  county,  and  acted  as  county 
judge.  He  testifies  that  he  has  no  knowledge  of  an  assessment  for  the 
year  1867.  He  left  the  county  in  November,  1867.  B.  H.  Miller  re- 
sided in  Sioux  county  about  five  months  in  1867,  and  while  there  acted 
as  county  derk  and  derk  of  board  of  supervisors.  He  testifies  that  there 
was,  so  far  as  he  knows,  no  assessor  for  the  county  in  1867;  that  he 
made  out  a  tax-list  by  copying  from  lists  of  previous  years.  Neither  of 
these  witnesses  resided  in  Sioux  county  in  the  year  1868,  and  their  tes- 
timony throws  no  light  upon  the  transactions  for  that  year.  The  re- 
maining witness,  F.  B.  Campbell,  testifies  that  he  was  employed  in  the 
auditor's  oflBlce  of  the  county  from  April,  1881,  until  in  1884,  when  he 
was  elected  auditor,  in  which  position  he  had  charge  of  the  ofliice  for  four 
years.  He  further  testifies  that  he  had  not  been  able  to  find  in  the  o£Sce 
any  record  of  an  assessment  of  the  property  in  the  county  for  the  years 
1867  or  1868;  that  there  was  in  the  treasurer's  ofiioe  a  tax-list  for  the 
several  years  since  the  organization  of  the  county;  that  the  minute-book 
of  the  board  of  supervisors  showed  that  on  the  14th  day  of  January, 
1868,  the  bond  of  M.  A.  Reamer  as  assessor  was  accepted  and  approved. 
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Under  the  provisions  of  the  Revision  of  1860,  real  estate  was  to  be  listed 
and  valued  in  the  year  1861,  and  every  second  year  thereafter,  so  that  in 
1867  the  ordinary  assessment  of  the  realty  at  large  should  have  been  made. 
The  statute  further  provides  that  "  in  each  year  in  which  real  estate  is 
not  regularly  assessed,  it  shall  be  the  duty  of  the  assessor  to  list  and  value 
any  real  property  not  included  in  the  previous  assessment."  It  is  also 
made  the  duty  of  the  treasurer  to  assess  any  real  property  subject  to  tax- 
ation which  may  have  been  omitted  by  the  assessor.  It  is  unquestiona- 
bly true  that  the  evidence  thus  adduced  tends  strongly  to  support  the 
averment  that  there  was  no  r^ular  assessment  of  the  realty  of  the  county 
in  the  year  1867.  We  are  left  in  doubt,  however,  as  to  Uie  transactions 
of  the  year  1868.  The  evidence  tends  to  show  that  there  was  an  as- 
sessor for  that  year.  Whether  he  took  any  action  affecting  the  property  in 
question  we  do  not  knoi>r.  It  is  shown  that  tax-lists  for  each  of  the 
years  are  to  be  found  in  the  treasurer's  office.  Under  section  763  of  the 
He  vision,  the  treasurer  could  assess  property  subject  to  taxation  which 
had  not  been  previously  assessed,  so  that  it  is  possible  that  the  80  acres 
in  question  may  have  been  legally  assessed,  even  though  there  was  not  a 
qualified  assessor  for  the  county  in  1867,  and  even  though  the  tax-list 
for  that  year  may  have  been  made  up  by  copying  from  the  lists  of  pre- 
vious years,  as  is  testified  to  by  R.  M.  Miller.  Had  the  complainant 
been  prompt  in  moving  for  the  protection  of  his  rights,  this  question 
could  have  been  investigated  and  determined  at  a  time  when  full  evi- 
dence of  the  facts  might  have  been  attainable.  Having  without  cause 
or  reason  delayed  so  many  years,  he  can  not  complain  if  the  court  holds 
him  to  plenary  proof  of  his  averment  that  in  fact  the  property  in  ques- 
tion was  not  assessed  for  the  year  1868.  The  defendants  have  the  stat- 
utory presumption  in  their  favor.  The  evidence  in  favor  of  complain- 
ant is  negative  in  its  character,  in  that  it  consists  of  the  fact  that  the  as- 
sessment books  or  record  for  1868  cannot  be  found,  and,  under  the  cir- 
cumstances of  this  case,  it  cannot  be  held  that  this  fact  is  sufficient  to 
overcome  the  presumption  in  favor  of  the  validity  of  the  tax-sale  and 
the  title  based  thereon.  Complainant's  bill  will  therefore  be  dismissed 
on  the  meiitSi  and  defendants  will  recover  their  costs. 


Sghbeiner  v.  Smith  et  ol. 
(Oireuit  Court,  If.  D.  lUinoU.    May  18,  1889.) 

Wills— CtoWSTBUCTION—LlFB-ESTATE—PoWEB  OF  DiSPOSinOK. 

A  testator  devised  all  of  his  estate,  real  and  personal,  to  his  wife,  "to  have 
and  hold  during  her  natural  life,  unless  she  should  again  marry,  in  which  case 
she  shall  thereafter  forfeit  all  right  to  said  personafestate  that  may  remain, 
and  all  right  to  the  real  estate  or  the  proceeds  thereof.  * .  *  *  The  per* 
sonal  estate  before  such  remarriage,  she  may  dispose  of  as  heir  necessiUes  may 
require,  or  as  her  judgment  may  dictate  to  be  right  and  expedient.  In  case 
it  should  at  any  time  be  deemed  of  pecuniary  advantage  to  sell  my  homestead, 
v.aSF.no.ll— 57 


Digitized  by 


Google 


898  FEDERAL  REPOBTEB,  Vol.  38. 

• 

she  is  hereby  authorized  and  empowered  to  sell  and  convey  the  same,  and  in- 
vest tbe  proceeds  thereof  in  another  homestead  or  in  interest  bearing  securi- 
ties, and  have  the  use  of  said  proceeds  of  sale  during  her  natural  life,  un- 
less she  should  remarry,  at  which  time  she  shall  forfeit  all  right  thereto. 
In  case  of  her  remarringe  or  death,  it  is  my  will  that  all  my  estate  personal 
that  may  remain  unexpended  by  my  wife,  as  also  my  real  estate,  or  the  pro- 
ceeds thereof,  in  case  the  same  shall  have  been  sold  and  conveyed,  and  the 
proceeds  reinvested  as  aforesaid,  «  *  ♦  shall  be  equally  divided  among 
the  children  of  my  brothers  of  full  blood. "  Meld,  that  the  wife  took  the  per- 
sonalty with  full  power  of  disposition. 

In  Equity.    Bill  for  an  accounting. 
A,  R.  Bmhnell,  for  complainant. 
J.  L.  High,  for  defendants. 

Blodgett,  J.  This  is  a  bill  filed  by  complainant  as  administrator  de 
bonis  non  with  the  will  annexed  of  the  estate  of  Dr.  Jehiel  H.  Hyde,  ta 
compel  an  accounting  from  defendants  for  certain  moneys  alleged  to  be- 
long to  said  estate  now  in  the  possession  or  control  of  the  defendants. 

The  material  facts,  as  they  appear  from  the  pleadings  and  proofs,  are: 
Dr.  Hyde  died  at  Lancaster  in  Grant  county ,  Wis. ,  on  the  7th  of  December, 
1869,  leaving  a  will  executed  November  20,  1869,  by  which  he  devised 
all  his  real  and  personal  estate,  after  payment  of  his  debts,  to  his  wife, 
Sarah  Hyde,  to  have  and  to  hold  during  her  natural  life,  naming  Addi- 
son Burr  as  executor.  The  will  was  duly  probated  in  Grant  county.  Wis. , 
which  was  the  domicile  of  the  testator,  by  the  executor  named  therein, 
and  letters  testamentary  issued  to  him  in  January,  1870;  and  on  the 
final  settlement  of  the  accounts  of  the  executor  on  the  12th  of  August, 
1872,  there  remained  in  his  hands,  after  payment  of  debts  and  l^acies, 
the  sum  of  $7,313.61  in  money  or  securities,  which  he,  by  the  order  of 
the  court,  turned  over  to  the  possession  of  Mrs.  Sarah  Hyde,  the  widow  of 
the  testator,  pursuant  to  the  provisions  of  the  will.  The  only  real  estate 
belonging  to  the  testator  seems  to  have  been  his  homestead,  situated  in 
the  town  of  Lancaster,  and  this  the  widow  occupied,  either  by  leasing 
it  and  receiving  the  rents,  or  by  residing  therein,  and  no  question  arises 
in  this  case  in  reference  to  the  real  estate.  Dr.  Hyde  left  no  child  or 
children,  but  he  and  bis  wife  had  taken  into  their  family,  when  quite 
young,  a  niece  of  Mrs.  Hyde,  who  was  supported  and  educated  by  them 
as  a  fostei^child,  and  who  is  one  of  the  defendants  in  this  case,  she  hav- 
ing married  the  other  defendant,  C.  Stoddard  Smith,  a  few  months  prior 
to  Dr.  Hyde's  death;  and  after  the  death  of  the  testator,  Mrs.  Hyde  lived, 
most  of  the  time  until  her  own  death,  with  the  Smiths.  After  the  death 
of  Dr.  Hyde,  Mrs.  Hyde  gave  to  the  defendant  Mrs.  Julia  Smith  the 
sum  of  $1 ,000  to  aid  her  in  buying  a  lot  on  which  to  build  a  house  in 
Springfield,  111.  The  proofs  also  show  that  Mrs.  Smith  received  from 
Mrs.  Hyde,  from  time  to  time,  after  Dr.  Hyde's  death,  various  small  sum» 
of  money,  amounting  in  all  to  about  $500,  or  between  four  and  five  hun- 
dred dollars.  Some  time  about  the  middle  of  August,  1879,  the  money 
received  by  Mrs.  Hyde  from  her  husband's  estate  had  been  reduced  to 
the  sum  of  $5,000,  which  had  been  loaned  to  one  T.  M.  Barber,  for 
which  she  had  received  as  security  the  deed  of  a  farm  in  Grant  county, 
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Wis.,  but  Barber  became  insolvent,  and  failed  to  pay  the  interest,  and 
Mrs.  Hyde  expected  to  be  obliged  to  take  the  farm  in  satisfaction  of  her 
loan.  She  was  very  anxious  to  return  to  Lancaster  to  reside  there  the 
rest  of  her  life,  and  that  the  Smiths,  who  at  that  time  werei  living  in 
Orange,  New  Jersey,  should  go  there  with  her,  so  that  she  could  live 
with  them,  and  be  among  her  old  friends  and  neighbors;  and  to  induce  Dr. 
Smith  to  change  his  business  plans  and  return  to  Lancaster  she  proposed 
to  deed  to  him  the  Barber  farm,  for  which  the  Smiths  were  to  pay  her  the 
sum  of  $400  per  annum,  and  allow  her  to  have  her  home  in  their  family, 
if  she  chose  to  do  so.  This  proposition  was  accepted  by  the  Smiths, 
and  an  agreement  in  writing  to  that  effect  executed  between  the  parties, 
and" a  deed  made  by  Mrs.  Hyde  to  Mrs.  Smith  of  the  Barber  farm,  and 
soon  afterwards  the  Smiths  and  Mrs.  Hyde  returned  to  Lancaster,  where 
they  lived  in  the  old  homestead  until  after  the  death  of  Mrs.  Hyde,  they 
paying  her  the  $400  each  year,  and  she  living  in  their  family.  Soon 
after  the  return  to  Lancaster  some  disposition  was  made  of  the  Barber 
farm  so  that  the  $5,000  loan  was  paid,  and  Mrs.  Hyde,  as  the  deed  to 
Mrs.  Smith  had  never  been  put  on  record,  reconveyed  the  farm  to  Bar- 
ber, or  his  assigns,  and  the  $5,000  went  into  the  hands  of  the  Smiths, 
and  has  from  that  time  forward  been  treated  as  their  own.  The  proof 
also  shows  that  after  the  return  to  Lancaster,  and  after  the  payment  of 
the  money  loaned  to  Barber  by  Mrs.  Hyde,  the  first  agreement  between 
Mrs.  Hyde  and  the  Smiths  was  canceled  and  a  new  agreement  made  at 
about  the  time  this  Barber  loan  was  paid,  which,  as  I  gather  from  the 
testimony,  substantially  embodied  the  terms  of  the  old  agreement,  though, 
perhaps,  with  less  minuteness  of  recital  of  circumstances.  Complainant 
now  claims  that  he  is  entitled,  as  administrator  de  bonis  non  of  Dr.  Hyde, 
to  receive  from  the  defendants  all  the  money  they  have  received  from 
Mrs.  Hyde  since  Dr.  Hyde's  death;  that  is,  the  $500  given  Mrs.  Smith 
by  Mrs.  Hyde  in  small  sums  from  time  to  time,  the  $1,000  given  her 
to  help  buy  the  lot  for  a  house  in  Springfield,  and  the  $5,000  received 
from  the  Barber  loan;  while  on  the  part  of  the  defendants  it  is  contended 
that  the  will  of  Dr.  Hyde  gave  Mrs.  Hyde  full  power  of  disposition  of 
the  personal  property  belonging  to  the  estate,  and  that  her  disposition 
of  these  sums  of  money  is  final,  and  cannot  in  any  way  be  challenged 
by  the  complainant. 

As  to  this  $500  item,  the  proof  shows  that  $225  of  it  was  the  proceeds 
of  a  piano  which  Dr.  Hyde  had  in  his  life-time  given  to  Mrs.  Smith  be- 
fore her  marriage,  and  which  he  had,  however,  sold,  telling  her  at  the 
time  he  sold  it  that  she  should  either  have  the  money  or  a  new  piano, 
and  Mrs.  Hyde,  in  recognition  of  the  claim  of  Mrs.  Smith  to  the  pro- 
ceeds of  the  piano,  had  paid  her  the  sum  of  $225  on  that  account.  The 
balance  of  this  $500  item,  I  haVe  no  doubt  from  the  proof,  was  a  part 
of  the  income  which  Mrs.  Hyde  received  from  the  money  which  she  had 
loaned  out,  and  was  given  undoubtedly  as  presents  to  Mrs.  Smith,  who 
stood  in  the  relation  of  a  daughter  to  her.  She  was  making  her  home 
with  the  Smiths,  and  these  presents  seem  to  have  been  the  only  attempt 
at  remuneration  for  their  kindness  and  hospitality  to  her.    If  paid  from 
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the  income  of  the  money  paid  over  to  Mrs.  Hyde  by  the  executor,  I 
have  no  doubt  that  it  was  rightfully  paid  by  Mrs.  Hyde,  and  can  in  no 
sense  be  considered  any  part  of  the  residuary  estate.  As  to  the  $1,000 
given  to  buy  the  lot  in  Springfield,  the  proof  shows  that  it  was  given 
Mrs.  Smith  in  1874.  No  note  or  writing  of  any  kind  obligating  Mrs. 
Smith  or  her  husband  to  repay  it  was  ever  taken,  and  I  think  it  dear 
from  the  proof  that  Mrs.  Smith  considered  it  a  gift  from  her  aunt  and 
foster-mother,  and  both  parties  so  treated  it;  but,  whether  a  gift  or  not, 
all  right  of  action  in  regard  to  this  item  is,  I  think,  barred  by  the  stat- 
ute of  limitations,  as  it  was  received  over  11  years  before  Mrs.  Hyde's 
death. 

The  main  contention,  however,  in  the  case  is  in  regard  to  the  $5,000 
constituting  the  Barber  loan,  and  which  Mrs.  Hyde  gave  to  the  Smiths 
in  consideration  of  their  paying  her  $400  per  annum  during  her  nat- 
ural life.  The  complainant's  right  to  this,  and  also  to  the  other  sums 
claimed,  depends  upon  the  construction  to  be  given  to  the  will  of  Dr. 
Hyde.  Complainant  contends  that  the  will  only  gave  Mrs.  Hyde  a  life- 
estate  in  the  money  and  personal  property  of  the  testator,  while,  as  I 
have  said  before,  it  is  contended  on  the  part  of  defendants  that  the  will 
clothed  Mrs.  Hyde  with  full  power  to  dispose  of  the  personalty,  and  that 
the  will  does  not  give  Mrs.  Hyde  a  mere  life-estate  in  the  p^:sonalty, 
with  the  remainder  over  to  the  residuary  legatees. 
'    The  clauses  of  the  will  material  to  the  question  are: 

''(2)  I  give,  devise,  and  bequeath  to  my  wife,  Sarah  Hyde,  all  of  my  estate, 
real  and  personal,  to  have  and  hold  during  her  natural  life,  unless  she  should 
again  marrj,  in  which  case  she  shall  thereafter  forfeit  all  right  to  said  per- 
sonal estate  that  may  remain,  and  all  right  to  the  real  estate  or  the  proceeds 
thereof;  *  «  «  the  personal  estate,  before  such  remarriage,  she  may  dis- 
pose of  as  her  necessities  may  require,  or  as  her  judgment  may  dictate  to  be 
right  and  expedient.  In  case  it  should  at  any  time  be  deemed  of  pecuniary 
advantage  to  sell  my  homestead,  she  is  hereby  authorized  and  empowered  to 
sell  and  convey  the  same,  and  invest  the  proceeds  thereof  in  another  home- 
stead or  in  interest- bearing  securities,  and  have  the  use  of  said  proceeds  of 
sale  during  her  natural  life,  unless  she  should  remarry,  at  which  time  she 
shall  forfeit  all  right  thereto.  In  case  of  her  remarriage  or  death,  it  is  my 
will  that  all  my  estate  personal,  that  may  remain  unexpended  by  my  wife,  as 
also  my  real  estate,  or  the  proceeds  thereof,  in  case  the  same  shall  have  been 
sold  and  conveyed  and  the  proceeds  re-invested  as  aforesaid,  *  *  *  shall 
be  equally  divided  among  the  children  of  my  brotliers  of  full  blood." 

Complainant  insists,  as  I  have  already  said,  that  this  will  only  dothed 
Mrs.  Hyde  with  a  life-estate  in  the  personalty,  with  the  remainder  over, 
at  her  death  or  remarriage,  to  the  residuary  legatees  and  relies  for  this 
construction  mainly  upon  Goldery,  IdUlejohrin  30  Wis.  344;  Jones  v.  JoneSy 
66  Wis.  310,  28  N.  W,  Rep.  177;  Brant  v.  Iran  Co.,  93  U.  S.  326; 
Bradlyy.  Westcott,  13  Ves.  445;  Smith  v.  Bell,  6  Pet.  68;  and  Gflegv.  LMe, 
104  U.  S.  291.  It  is  sufficient,  I  think,  to  say  that  neither  of  the  wiUa 
in  controversy  in  these  cases  contains  the  peculiar  phraseology  adopted 
by  the  testator  in  this  case.  Neither  of  these  wills  gave  any  right  of  dis- 
position to  the  widow  or  l^atee  for  life,  but  simply  gave  what  the  court 
considered  to  be  a  mere  life-estate  in  the  personalty,  with  strict  remainder 
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over  to  the  residuary  legatees.  In  this  case,  the  will  gives  to  Mrs.  Hyde 
the  right  to  dispose  of  the  personalty  "as  her  necessities  may  require, 
and  as  her  judgment  may  dictate  to  be  right  and  expedient."  And  this 
clause  seems  to  me  to  clothe  Mrs.  Hyde  with  the  full  power  of  disposi* 
tion  of  the  personalty,  so  that  any  disposition  which  she  makes  of  the 
personalty  during  her  life-time  is  absolute  and  binding  upon  the  resid- 
uary legatees.  Not  only  does  the  clause  which  I  have  just  quoted  in  ex- 
press terms  give  this  right  of  disposition,  but  the  clause  in  regard  to  the 
residuary  disposition  of  the  estate  is:  "It  is  my  will  that  all  my  estate 
personal  that  may  remain  unexpended  by  my  wife,  as  also  my  real  es- 
tate, shall  go  to  the  residuary  legatee;"  clearly  showing  an  intention  on 
the  part  of  the  testator  to  give  an  absolute  right  of  disposition  of  the 
personalty  to  Mrs.  Hyde,  and  that  only  so  much  of  it  as  remained  ab- 
solutely unexpended,  or,  as  you  may  say,  undisposed  of,  should  go  to 
the  residuary  legatee^.  So,  too,  I  think  much  force  is  given  to  the  con-  . 
struction  which  I  am  disposed  to  give  to  this  will,  from  the  manner  in 
which  he  provides  for  the  use  of  the  real  estate,  which  is  that,  in  event 
that  Mrs.  Hyde  should  see  fit  to  sell  the  homestead,  she  was  "author- 
ized and  empowered  to  do  so,  and  invest  the  proceeds  thereof  in  another 
homestead,  or  in  interest-bearing  securities,"  and  to  have  the  use  of 
such  proceeds  of  sale  during  her  natural  life;  thus  clearly  showing  that 
there  was  a  definite  intention  in  the  mind  of  the  testator  to  give  Mrs. 
Hyde  only  a  life-estate  in  the  homestead,  or  in  the  proceeds  of  the 
homestead,  if  sold,  while  the  language  in  regard  to  the  personalty,  in 
marked  contrast,  clothes  her  with  full  disposing  power.  The  will  under 
consideration  is,  in  the  particulars  now  in  question,  much  more  analo- 
gous to  the  wiU  construed  in  WiUiaTns  v.  Pov/nder^  by  the  high  court  of 
justice,  chancery  division,  in  England,  as  reported  in  19  Chi.  Leg.  N. 
247,  where  the  language  of  the  will  was: 

*•!  give  ail  the  residue  of  my  estate  and  effects  «  •  «  unto  my  said 
wife,  for  ber  own  absoute  use,  and  benefit,  and  disposal;  *  *  *  and  in 
case,  at  the  time  of  the  decease  of  my  said  wife,  all,  or  any  part,  or  parts  of 
the  said  residue  «  «  *  shall  remain  undisposed  of  by  my  said  wife, 
♦    *    *    unto  my  said  brother,"  etc. 

In  construing  tliis  will  the  court  said: 

"I  n)ust  read  the  codicil  as  conferring  a  life-estate  on  the  wife,  together 
with  the  power  of  disposition,  and  in  default  of  the  exercise  of  that  power, 
gives  over  what  remains  at  her  death  to  other  persons.  ♦  *  *  i  think 
that  the  testator  intended  to  give  her  the  power  of  disposition  by  act  inter 
civos. " 

It  seems  very  clear  to  me  that  if  Mrs.  Hyde,  after  receiving  the  per- 
sonalty from  the  executor  of  her  husband's  estate,  had  taken  the  same 
and  bought  an  annuity  with  it,  it  would  have  been  such  a  disposition 
as  was  contemplated,  or  allowable,  under  the  terms  of  the  will,  and  in 
the  disposition  which  she  did  make  of  the  $6,000  in  August,  1879,  she, 
in  effect,  stipulated  for  the  payment  of  an  annuity  of  $400  during  her 
naturfd  life,  and  the  Smiths  obligated  themselves  to  make  such  pay- 
ment; Mrs.  Smith   securing  the  same  by  making  a  will  contemporar 
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neously  with  this  agreement,  by  which  she  provided  for  the  payment  of 
this  $400  per  annum  out  of  her  estate,  in  case  of  her  death  before  the 
death  of  Mrp.  Hyde.  At  the  time  this  agreement  was  made,  Mrs. 
Hyde  was  between  60  and  70  years  old.  She  was  liable  to  live  yet 
many  years,  and  at  the  same  time  liable  to  die  within  a  short  time. 
The  Smiths  took  all  the  chances  of  a  long  life,  or  a  possible  short  con- 
tinuance of  her  life,  and  bound  themselves  to  pay  her  this  annuity  of 
$400  per  year.  It  was  a  natural  arrangement  for  an  old  lady,  situated 
as  she  was,  to  make,  bhe  had  been  unfortunate  in  the  loan  to  Barber, 
and  was  subjected  to  great  vexation,  annoyance,  and  inconvenience  by 
reason  of  Barber's  failing  to  pay  his  interest.  Her  relations  to  Mrs. 
Smith  were  such  that  she  felt  confident  that  Mrs.  Smith  would  see  that 
she  was  provided  for;  that  she  had  her  annuity,  and  was  exercising  a 
judicious  caution  in  not  binding  herself  to  be  at  all  times  a  member  of 
the  Smith  family,  but  provided  for  an  annuity,  with  the  privilege  of 
living  in  the  family  if  she  chose  to  do  so,  thereby  leaving  herself  free 
to  live  elsewhere,  and  enjoy  her  income,  if  circumstances  should  after- 
wards make  it  more  desirable  for  her  to  do  so.  I  may  also  add  in  re- 
gard to  the  gifts  made  by  Mrs.  Hyde  tp  Mrs.  Smith  that,  even  if 
I  these  cannot  be  supported  upon  the  grounds  on  which  I  have  already 
disposed  of  them,  they  clearly  come  within  the  disposing  power  of  the 
will,  and  evidently,  if  the  $1,000  claim  is  not  fully  answered  by  the 
statute  of  limitations,  by  reason  of  its  being  trust  funds,  or  for  any 
other  reason,  it  was  clearly  within  the  power  of  Mrs.  Hyde  to  dispose 
of  this  money  as  she  did.  She  was  interested  in  Mrs.  Smith  as  her 
foster-daughter;  was  making  her  home  with  her.  It  was  desirable  that 
Mrs.  Smith  should  have  a  home,  and  Mrs.  Hyde  saw  fit  in  her  "judg- 
ment'' to  contribute  to  the  purchase  of  the  home  for  her.  With  this 
view  of  the  true  construction  to  be  given  this  will,  I  must  dismiss  the 
complainant's  bill  for  want  of  equity. 


United  States  v.  Pubdy  et  at. 
{IHstTict  Court,  8.  D.  Ohio,  W.  J).    April  25, 1889.) 

Pbksions — ^Dependent  Relatives. 

Under  Rev.  St.  U.  8.  §  4707.  providing  that  if  a  soldier  has  died  entitled  to 
a  pension,  and  leaves  neither  widow  nor  minor  children,  his  mother,  father, 
or  orphan  brothers  and  sisters,  if  dependent  on  him  at  the  time  of  his  death, 
shall  be  entitled  to  the  pension,  a  mother  is  dependent  upon  her  son  whea 
she  reqaires  for  her  support  the  use  of  a  farm  in  which  he  has  an  interest  as 
heir. 

Same. 

The  mother  would  be  entitled  to  support  according  to  the  style  in  which 
she  had  been  accustomed  to  live. 

Same. 

Though  the  mother,  a  widow,  had  some  money  of  her  own  invested,  she 
was  not  bound  to  use  the  capital  for  her  support.  She  could  be  dependent 
upon  the  son,  within  the  meaning  of  the  statute,  and  still  keep  her  money 
at  interest,  using  the  income  for  her  support  as  far  as  It  would  go. 
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4  Same— CoNTRACJT  for  Support. 

Under  the  provision  of  section  4707.  that  the  pension  allowed  to  any  per- 
son on  account  of  dependence  shall  "^not  be  paid  for  any  period  during  which 
it  shall  not  be  necessary  as  a  means  of  adequate  subsistence. "  if  the  mother 
has  made  a  contract  with  a  third  person  for  her  support  during  life  she  is  not 
entitled  to  any  pension  from  the  date  of  such  contract. 

5.  Same— Application  for  Penbioh— False  Statements. 

The  mere  fact  that  there  were  false  statements  in  an  application  for  a  pen- 
sion under  section  4707,  even  if  they  were  intentionally  false,  is  not  sufficient 
to  invalidate  the  pension.  It  must  appear  further  that  they  were  material 
and  necessary  in  order  to  procure  the  pension. 

6.  Same— Opinions  of  Secretary  of  Interior. 

The  opinions  of  the  secretary  of  the  interior  as  to  the  construction  of  the 
pension  laws  are  not  authoritative  or  binding  upon  the  courts. 

At  Law.     Action  to  recover  back  pension  money. 
Harlan  Cleveland^  Asst.  U.  S.  Dist.  Atty.,  for  plaintiff. 
Newby  &  Morrow^  for  defendants. 

Sage,  J. ,  (orally  charging  jury.)  The  government  sues  to  recover  from 
Margaret  Purdy  and  her  son  Robert  J.  Purdy,  the  sum  of  $2,546.86, 
which,  as  is  set  forth  in  the  petition,  is  the  amount  of  the  pension  granted 
or  paid  to  Margaret  Purdy  on  the  25th  day  of  April,  1888,  on  account 
of  the  death,  from  injuries  received  in  the  service,  of  her  son  William  T, 
Purdy,  on  the  12th  of  May  1862.  The  pension  was  granted  under  sec- 
tion 4707,  Rev.  St.  U.  S.,  which  provides,  in  substance,  that  if  a  sol- 
dier has  died  of  a  disability  contracted  in  service,  under  such  circum- 
stances as  would  have  entitled  him  to  a  pension,  and  he  leaves  neither 
widow  nor  minor  children,  certain  relatives,  if  any  survive,  who  were 
dependent,  in  whole  or  in  part,  on  such  soldier  at  the  time  of  his  decease, 
become  entitled  to  the  pension.  The  mother  is  first  entitled,  the  father 
second,  the  orphan  brothers  and  sisters,  third.  Now,  this  statute  pro- 
vides that  there  must  have  been  dependence  upon  the  deceased  sol(|ier 
for  support,  in  whole  or  in  part,  at  the  time  of  his  death,  and  that  the 
mother  shall  be  presumed  to  have  been  dependent  upon  her  son  if,  at 
the  date  of  his  death  she  had  no  adequate  means  of  support  other  than 
the  ordinary  proceeds  of  her  own  manual  labor  and  the  contributions 
of  her  son,  or  of  any  other  persons  not  legally  bound  to  aid  in  her  sup- 
port, and  if  by  actual  contributions,  or  in  any  other  way,  the  son  had 
recognized  his  obligation  to  aid  in  the  support  of  his  mother,  or  was  by 
law  bound  to  such  support. 

The  first  question  in  this  case  therefore  is :  Was  Margaret  Purdy  de- 
pendent for  her  support,  in  whole  or  in  part,  upon  William  T.  Purdy  at 
the  date  of  his  death?  In  other  words,  had  she  adequate  means  of  sup- 
port other  than  the  ordinary  proceeds  of  her  own  manual  labor  and  his 
contributions,  or  the  contributions  of  other  persons  not  legally  bound  to 
aid  in  her  support?  It  is  for  you  to  determine  the  facts  bearing  on  this 
question.  It  appears  fix>m  the  evidence  so  far  as  the  court  was  able  to 
hear  it,  that  in  1860,  I  think, — at  any  rate,  at  a  date  prior  to  the  en- 
listment of  William  T.  Purdy  in  the  army, — ^Margaret  Purdy's  husband 
died  Intestate;  that  in  the  two  farms — one  of  78  acres,  and  the  other  of 
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about  24  acres — there  were  about  35  acres  of  cleared  land;  that  after  the 
death  of  the  husband  and  father  the  widow  continued  to  live  on  the 
place;  (she  was  entitled  to  her  home  there  for  one  year  under  the  law;) 
but  that  she  continued  to  live  there,  and  her  sons  were  with  her,  living 
upon  the  place,  improving  and  working  it.  Whether  the  deceased  was 
with  her  most  of  the  time  up  to  the  date  of  his  enlistment  depends  upon 
the  testimony,  but  the  whole  drift  of  the  testimony  is  that  the  widow 
occupied  the  farm,  supervising  the  management  of  it,  the  cultivation  of 
it,  and  that  the  work  was  done  by  her  sons,  and  she  got  her  living  in 
that  way.  Now,  upon  the  death  of  the  father,  the  title  to  this  land 
vested  instantly  in  the  children,  subject  to  the  dower  estate  of  the  widow, 
which  would  be  one-third  of  the  rents  and  profits  during  her  life,  and 
it  would  be  a  contribution  to  her  support  if  the  children  permitted  her 
to  have  the  use  of  the  entire  farm.  And  if  that  use  of  the  farm  was  nec- 
essary to  her  support,  then  she  would  be,  at  least  in  part,  dependent 
upon  that,  and  that  dependence  would  be  recognized  by  permitting  her 
to  occupy  the  farm,  as  I  have  stated.  Now,  it  appears  from  the  testi- 
mony that  there  was  also  some  personal  estate  left, — how  much,  I  do 
not  remember, — ^perhaps  $1,200  in  money,  and  the  stock  on  the  farm, 
and  other  personal  property;  but  you  can  determine  that  better  than  I 
can  state  it.  That'  personal  property  did  not  vest  in  the  heirs  on  the 
death  of  the  father,  but  in  the  administrator.  I  think  no  administrator 
was  appointed  until  in  1862, — in  April,  1862.  Possibly  the  title  was 
vested,  technically,  until  that  time,  in  the  heirs,  in  order  to  keep  the 
title  somewhere;  but  certainly  they  had  no  benefieial  interest  in  it,. be- 
cause the  law  vests  the  personal  property  in  the  administrator  for  the 
payment  of  the  debts,  and,  after  that  is  accomplished,  then  the  law  re- 
quires a  distribution  among  the  heirs;  when,  for  the  first  time,  they  have 
a  beneficial  interest.  There  is  something,  also,  about  certain  moneys 
which  this  widow  had  in  her  own  right,  which  came  to  her  from  her  an- 
cestors. Up  to  the  3d  of  April,  1861,  the  law  of  Ohio  was  the  same  as 
the  common  law  of  England,  which  upon  this  subject  was,  in  brief,  that 
the  personal  property  of  the  wife,  including  her  money,  whenever  it  came 
to  the  possession  of  her  husband,  became  his;  and  that  was  the  case  in 
Ohio  up  to  the  3d  of  April,  1861.  From  that  time  forward  it  was  made 
a  separate  estate  of  the  wife,  with  the  proviso  that  if  she  voluntarily 
placed  it  in  the  hands  of  her  husband,  then  it  became  his.  Now,  Mr. 
Purdy  died  before  the  8d  of  April,  1861.  Whether  this  money  that 
had  come  to  Mrs.  Purdy  from  her  ancestors  was  vested  in  him  does  not 
appear.  It  appeara  from  the  testimony  that  it  came  to  her  possession;  and 
the  presumption  is  that  it  continued  in  her  possession  until  shown  that 
it  was  taken  into  his  possession,  and  used  by  him;  so  that,  as  there  is  no 
testimony  on  that  subject,  I  take  it  that  the  money  she  has  would  fairly 
be  considered  as  her  own  property.  But  whether  that  was  so  or  not,  if 
you  should  find  that  this  money  was  her  own,  then  I  say  to  you  that 
she  was  not  b6und  to  use  up  her  capital  for  her  support.  She  had  a 
right,  so  far  as  the  construction  of  this  statute  is  concerned,  to  keep  that 
money  at  interest,  depend  upon  the  income  from  it,  and  to  treat  herself 
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as  dependent  npon  her  sons  for  whatever  might  be  necessary  for  her  sup- 
port over  and  above  that  income. 

The  testimony  shows  that  William  T.  Purdy  was  a  minor  at  the  time 
of  his  death.  That  being  so,  he  was  under  obligation  to  contribute  to 
the -support  of  his  mother,  which  brings  him  within  one  clause  of  this 
section,  and  that  leaves  the  question  simply  whether  she  was  dependent. 
Something  has  been  read  to  you  from  the  opinions  of  the  secretary  of 
the  interior  as  to  the  construction  of  that  section.  Now,  his  opinion, 
while  it  may  be  used  argumentatively  to  the  court,  is  not  an  authority 
on  the  construction  of  the  law ;  because  the  constitution  vests  that  power 
in  the  judiciary  alone.  So  that  the  construction  of  the  secretary  of  the 
interior  does  not  fix  the  meaning  of  the  law ;  and,  while  it  is  correct  in 
some  respects,  it  is  clearly  wrong  in  others.  There  is  a  statement  here 
that  if  the  income  of  the  relative  claiming  to  be  dependent  is  less  than 
$500  per  year,  that  is  to  be  r^arded  as  making  him  or  her  dependent; 
and  if  it  is  over  $700,  or  $750,  the  construction  would  be  the  other  way. 
Well,  the  court  does  not  recognize  that  as  the  true  construction  of  the 
law.  In  the  opinion  of  the  court  it  depends  upon  the  circumstances  of 
each  case.  The  mother  is  entitled  to  support  according  to  the  style  in 
which  she  has  been  living.  If  that  has  been  humble  and  inexpensive, 
the  amount  necessary  to  provide  for  her  would  necessarily  be  less  than 
if  she  had  been  living  in  a  more  expensive  style.  The  policy  of  the 
government  is  not  to  reduce  the  surviving  relatives  of  the  soldier  who 
has  lost  his  life  in  the  service  down  to  the  1q west  standard  of  life,  but  it  is 
to  construe  the  dependent  clause,  so  &r  as  the  obligation  of  the  statute 
is  concerned,  according  to  the  mode  in  which  the  widow  had  been  liv- 
ing. Testimony  has  been  given  regarding  the  rental  value  of  these  farms, 
— the  cash  value.  It  ranges  from  $125  to  $150  a  year  gross  rents.  That 
seems  a  very  small  rent  for  100  acres  and  a  little  over,  or  even  for  78 
acres ;  but  you  must  take  into  account  that  altogether  there  were  only 
about  35  acres  cleared.  Take  into  account,  also,  the  testimony  with 
reference  to  the  condition  of  the  land,  and  the  improvements  upon  the 
farm,  and  it  is  simply  a  question  of  evidence.  Out  of  this  gross  income 
— according  to  the  testimony  of  the  different  witnesses — ^not  less  than 
$50,  and  according  to  the  highest,  $75,  a  year  would  be  required  for 
taxes  and  improvements.  The  testimony  is  that  the  cost  of  the  support 
of  the  old  lady,  if  she  did  nothing  for  herself,  would  be  from  $250  to 
$500  a  year.  That  is  also  for  you  to  pass  upon.  It  is  for  you  to  deter- 
mine from  the  testimony  whether  she  was  adequately  provided  for,  and 
in  determining  that  you  will  look  to  what  was  necessary  for  her  support. 
It  struck  me  that  the  estimate  of  $500  was  altogether  out  of  the  way ; 
that  it  was  much  more  than  was  necessary,  according  to  the  testimony 
as  to  the  woman's  life.  If  her  boarding  and  washing  cost  from  $3  to 
$4  a  week, — which  is  the  range  of  the  testimony, — $250  to  $300  would 
cover  the  expense  of  her  living  according  to  the  style  in  which  she  had 
been  accustomed  to  live. 

The  next  question  is  whether  there  was  fraud  in  the  application  which 
would  invalidate  the  pension.     That,  I  think  is  pleaded  in  the  petition. 
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Now,  I  do  not  think  that  the  mere  fact  that  there  were  false  statements 
in  the  application,  even  if  they  were  intentionally  false,  is  sufficient  to 
invalidate  the  pension.  It  must  appear  further  that  they  were  material, 
that  the  false  statements  were  necessary  to  the  granting  of  the  pension. 
Take,  for  illustration,  the  statement  in  the  testimony  with  reference  to 
the  transcript  from  the  auditor's  books,  that  Margaret  Purdy  had  no 
taxable  property.  You  have  heard  the  statement,  and  you  have  heard 
the  explanation  that  it  was  not  an  intentional  misstatement,  but  was 
made  by  mistake ;  that  it  was  supposed  that  the  Mari^aret  Purdy  referred 
to  was  not  the  Margaret  Purdy  in  this  case,  but  was  a  woman  who  did 
own  considerable  property,  and  was  a  relative  of  Margaret  Purdy,  the  de- 
fendant, and  was  known  as  "Aunt  Pe^y."  As  I  have  already  stated, 
the  personal  estate  of  Margaret  Purdy,  of  which  her  husband  had  got 
possession,  was  his,  not  hers.  And  the  personal  property  of  the  estate 
did  not  belong  to  Margaret  Purdy,  nor  to  her  children;  it  belonged  to 
the  estate  of  her  husband,  and  vested  in  the  administrator  until  the  es- 
tate was  settled.  And  if  it  was  taxed  in  the  name  of  Margaret  Purdy, 
that  did  not  make  it  her  property.  But  suppose  she  had  $1,500  or  $2,- 
000  personal  property  on  the  tax  duplicate,  then  the  question  is  whether 
that  would  have  made  a  showing  which  would  have  so  changed  the  con- 
ditions as  to  do  away  with  the  question  of  dependence.  I  do  not  see 
how  it  could,  for  she  was  entitled  to  the  pension  and  the  payment  of  the 
interest  upon  that  property,  if  the  interest  would  not  be  adequate  for  her 
support. 

The  next  proposition  made  by  the  government  is  that,  if  she  had  a 
contract  for  her  support  which  was  adequate  for  that  purpose,  there  can 
be  no  allowance — no  proper  allowance — of  her  pension.  Now,  that  is  a 
correct  statement  of  the  law.  It  is  to  be  found  in  the  dosing  paragraph 
of  section  4707 :  "Provided,  further,  that  the  pension  allowed  to  any  per- 
son on  account  of  his  or  her  dependence,  as  hereinbefore  provided,  shall 
not  be  paid  for  any  period  during  which  it  shall  not  be  necessary  as  a  means 
of  adequate  subsistence."  Well,  it  is  very  plain  that  under  that  provision 
of  the  section,  if  she  had  made  a  contract  with  her  son  Robert  J.  Purdy, 
— as  is  claimed  by  the  government, — whereby  he  was  to  take  care  of  her 
during  her  life,  and  provide  for  her,  slie  was  not  entitled  to  this  pen- 
sion. The  first  objection  made  to  this  point  by  the  defense  is  that  the 
suit  is  not  placed  upon  that  ground.  That  is  true.  But  the  testimony 
has  been  received,  and  without  objection  on  that  score,  and  the  parties 
were  all  present  in  court,  so  that  no  surprise  has  resulted,  and  the  de- 
fendants have  not  been  at  any  disadvantage;  and,  according  to  the  Code, 
a  variance  between  the  allegations  of  the  pleadings  and  the  proof  is  not 
to  be  regarded  as  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
Therefore  I  think  that  this  point  is  to  be  considered,  and  that,  if  neces- 
sary, the  court  should  allow  the  pleadings  to  be  amended  after  the  ver- 
dict, to  make  them  conform  to  the  evidence.  The  first  question  is,  did 
she  make  such  a  contract?  I  think  that  it  is  conceded  that  such  a  con- 
tract was  made  with  Robert.     The  only  question,  then,  is  at  what  date? 
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Counsel  for  the  government  say  that  it  was  made  in  1865,  1866,  or 
1867,  at  the  time  when  the  old  lady  bought  out  the  shares  of  the  broth- 
ers of  Robert,  and  had  ail  the  title  to  the  78  acres  conveyed  to  him,  upon 
an  agreement,  or  for  the  consideration,  that  he  should  support  and  care 
for  his  mother  during  her  life-time.  If  that  is  true,  then  the  pension  is 
invalid;  that  is  to  say,  if  you  find  that  a  contract  was  made  as  claimed, 
and  that  it  did  provide  for  her  support.  On  the  other  hand,  counsel  for 
the  defense  say  that  this  contract  was  not  made  until  the  3d  of  Septem- 
ber, 1881  I  leave  it  for  you,  gentlemen,  to  find  what  the  date  was. 
The  burden  of  proof  in  this  case  is  upon  the  government;  that  is  to  say, 
if  the  evidence  is  evenly  balanced  on  any  point  the  finding  should  be 
for  the  defendants.  If  there  is  a  preponderance  of  evidence  in  favor  of 
the  government,  your  finding  should  be  for  the  government;  other- 
wise your  finding  will  be  for  the  defendants.  If  you  find  that  Margaret 
Purdy  was  not  dependent  upon  the  deceased  at  the  time  of  his  death, 
why  then,  of  course,  it  would  result  that  the  entire  pension  was  invalid, 
and  that  the  government  is  entitled  to  recover  the  total  amount  of  the 
pension.  If  you  find  that  she  was  dependent,  and  that  there  were  no 
material  misrepresentations  in  the  application,  why  then  you  come  to 
the  question  whether  this  contract  was  made  for  her  support.  If  you 
find  that  it  was,  then  the  pension  stops  at  the  date  when  that  contract 
went  into  effect,  and  so  much  of  the  pension  as  covers  the  period  between 
that  date  and  the  time  when  the  money  was  paid  would  be  recoverable 
by  the  government. 

There  is  one  other  point  that  I  wish  to  refer  to.  I'here  seems  to  be 
bad  blood  between  the  brothers  in  this  c^se.  Now,  wherever  there  is 
anything  of  that  sort,  the  only  legitimate  use  that  can  be  made  of  it  by 
the  jury  is  in  weighing  the  testimony  of  the  parties.  If  the  witness 
seems  to  be  swayed  by  prejudice^  or  envy,  or  malice,  of  course  that  af- 
fects his  testimony,  but,  aside  from  that,  it  ought  not  to  prejudice  this 
case  either  for  or  against  the  government. 

And  as  to  the  pension  agent,  I  do  not  think  that  he  is  open  to  criti- 
cism on  account  of  his  diligence;  that  is  what  he  is  employed  for.  The 
United  States  government  has  been  exceedingly  generous  to  its  soldiers, 
and  to  their  relatives,  and  has  provided  a  splendid  pension  fund,  and  it 
is  perfectly  right  and  proper  that  it  should  provide  dl  due  and  necessary 
care  against  peculations  from  that  fund,  and  that  the  ofiicers  employed 
should  be  diligent  and  active  in  performing  their  services.  And  the  tes- 
timony of  that  witness  is  to  be  weighed  and  considered  just  as  the  testi- 
mony of  the  other  witnesses,  and  from  all  the  testimony  you  are  to  de- 
termine the  fjEU^ts  and  find  your  verdict. 
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Heller  et  al.  v.  Magonb. 
(Qireuii  Court,  8.  D.  New  York.    May  S8, 1880.) 

1.  OuBTOMB  DuTiBS— Classification— MANTJRSis. 

By  the  use  of  the  phrase  '^^uano,  manure,  and  all  substances  expressly  used 
for  manure. "  found  in  the  free  list  of  the  tariff  act  of  March  8. 1868,  (22  U.  S. 
St.  at  Large.  488,)  congress  has  plainly  said  that  all  imported  substances, 
whether  specially  provided  for  eo  nomine,  or  covered  by  any  general  language 
descriptive  of  their  origin  or  qualities,  which  subserve  the  purpose  of  enrich- 
ing the  soil,  and  thus  increasing  the  crops  to  be  raised  upon  ix,  should  be 
free. 

$  Samb— Manttrb  Salts. 

An  article,  though  in  fact  "sulphate  of  potash/'  and  at  and  prior  to  the  pas- 
sage of  the  said  tariff  act  of  1888  generally  boueht  and  sold  in  trade  and  com- 
merce of  this  country  under  the  name  of  ''sulpnate  of  potash.*  is,  in  cases  of 
the  importations  thereof  which  are  actually  used  in  the  manufacture  of  fer- 
tilizers, not  dutiable  under  the  provision  for  "sulphate  of  potash*  contained 
in  schedule  A  of  the  same  tariff  act,  but  is  free  of  duty  under  the  provision 
for  "ffuano,  manures,  and  all  substances  expressly  used  for  manure,*  con- 
tained in  the  free  list  thereof. 

At  Law. 

On  June  6,  July  25,  and  Ototober  17,  1887,  the  plaintiffs  made  three 
importations  from  Hamburg,  Germany,  into  tiie  port  of  New  York  of  a 
certain  article  of  merchandise  invoiced  as  '^manure  salt.''  The  defend- 
ant, as  collector  of  customs,  pursuant  to  S.  S.  7462,  rendered  April  7, 
1886,  classified  this  article  for  duty  as  ^'sulphate  of  potash,"  under  the 
provision  for  "sulphate  of  potash,"  contained  in  Schedule  A  of  the  tariff 
act  of  March  8,  1883,  (22  U.  S.  St.  at  Large,  488;  Heyl,  New,  70,)  and 
exacted  of  the  plaintiffs'  duty  thereon  at  the  rate  of  20  per  centum  ad 
valorem,  and  in  the  sum  of  $2,018.60,  which,  with  interest  up  to  the 
date  of  verdict,  amounted  to  the  sum  of  $2,225.84.  Against  this  classi- 
fication and  exaction  the  plaintiffs  duly  protested,  claiming  "that  said 
article  is  made  and  imported  expressly  for  use  as  manure,  and  is  ex- 
pressly so  used,  and  is  entitled  to  free  entry  under  the  provisions  for  all 
substances  expressly  used  for  manure  in  the  free-list  act,  March  3, 1883; 
secondy  we  separately  protest  ^against  your  assessment  of  20  per  cent,  ad 
vcd.  on  said  article  as  sulphate  of  potash,  claiming  that  while  said  article 
may  probably  contain  *  sulphate  of  potash '  to  a  greater  extent  than  any 
other  of  its  component  elements,  that  it  is  nevertheless  in  fact  and  com- 
mercially a  different  article,  being  a  compound  containing  other  ingredi- 
ents besides  'sulphate  of  potash,'  and  commercially  known  as  'manure 
salts,'  and  used  expressly  for  manure,  and  therefore  entitled  to  free  entry 
by  the  provision  of  the  free-list  act  of  March  3, 1883,  (T.  I.  505.")  The 
plaintiffs  also  duly  appealed,  and  within  90  days  after  the  decision  of 
the  secretary  upon  these  appeals  duly  brought  their  suit  to  recover  the 
duties  exacted  as  aforesaid.  Under  the  tariff  act  of  July  30,  1846, 
(Schedule  I,  9  St.  at  Large,  42,)  "guano"  was  first  mentioned  eonominej 
and  made  free  of  duty;  and  again  under  the  act  of  March  2,  1861,  (sec- 
tion 23,  12  U.  S.  St.  at  Large,  p.  178;  Heyl,  Old,  154.)    Under  the  act 
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of  March  3, 1857,  (section  8, 11  U.  S.  St.  at  Large,  p.  192,)  '^substances 
expressly  used  for  manure"  are  first  mentioned  eo  nomine,  and  such  sub- 
sunces  made  free;  and  again  under  said  act  of  March  2,  1861,  (section 
23,  Heyl,  Old,  p.  166.)  Under  the  act  of  July  10",  1870,  (section  22, 16 
U,  S.  St.  at  Large,  p.  262;  Heyl,  Old,  688,)  **guano  and  other  animal 
manures"  were  free.  Under  section  2506,U.  8.  Rev.  St.  ,(Heyl,01d,  1609,) 
''guano  and  other  animal  manures,"  and,  Heyl,  (Old,)  1767,  "substances 
expressly  used  for  manure,"  were  free.  Under  the  act  of  March  3, 1883, 
(Heyl,  New,  505,)  "guano,  manures,  and  all  substances  expressly  used 
for  manures,"  are  free.  The  tariff  act  of  1883  also  makes  free  the  follow- 
ing articles,  most  of  which  were  for  the  first  time  provided  for  eo  Tiomine 
in  various  tariff  acts  passed  since  the  passage  of  the  act  of  1846:  "Al- 
bumen in  any  form  or  condition,"  (Heyl,  New,  496;)  "blood  dried," 
(Id.  501;)  "bone-dust  and  bone-ash  for  manufacture  of  phosphate  and 
fertilizers,"  (Id.  503;)  "carbon,  animal,  fit  for  fertilizing  only,"  (Id.  504;) 
"hoofs,"  (Id.  512;)  "kiersite,"  (Id.  615;)  "kyanite,  or  cyanite,  or  kain- 
ite,"  (Id.  616;)  "phosphates,  crude  or  native,  for  fertilizing  puposes," 
(Id.  626;)  "muriate  of  potash,"  (Id.  627;)  "nitrate  of  soda,"  (Id.  630;) 
"  brimstone,  not  specially  enumerated  or  provided  for  in  this  act,"  (Id. 
632.)  This  act  makes  dutiable,  eo  nomine,  "sulphate  of  ammonia,"  (Id. 
37,)  and  "starch,"  (Id.  269.)  It  also  makes  free,  besides  "bone-dust 
and  bone-ash  for  manufocture  of  phosphate  and  fertilizers,"  (Id.  503;) 
"barks,  cinchona  and  other  bfCrks  used  in  the  manufacture  of  quinia," 
(Id.  521,)  and  "glass  plate  or  disks,  unwrought,  for  use  in  the  manu- 
facture of  optical  instruments."  (Id.  708.)  Upon  the  trial  it  appeared 
from  the  foreign  analysis  given  on  the  invoices  thereof  that  the  plaintifis' 
importations  of  the  article  in  suit  were  composed  of  from  90.6  per  cent,  to 
95.5  per  cent,  of  '^sulphate  of  potash,"  and  by  the  analysis  of  the  govern- 
ment chemist  that  they  were  composed  of  from  91.5  per  cent,  to  95.67  per 
cent,  of  such  sulphate;  and  from  the  preponderance  of  the  testimony  given 
by  both  plaintiffs'  and  defendant's  witnesses  that  on  and  prior  to  March 
3, 1883,  this  kind  of  article  was  generally  bought  and  sold  in  trade  and 
commerce  in  this  country  under  the  name  of  "sulphate  of  potash."  It 
also  appeared  that  the  plaintiffs'  importations  of  the  article  in  suit  had 
been  used  in  the  manufacture  of  fertilizers,  and  that  this  kind  of  article 
was  generally  so  used,  although  it  was  to  some  extent  used  in  the  manu- 
facture of  superphosphates,  bichromate  of  potash,  alum,  and  a  few  other 
articles.  It  also  appeared  that  there  were  in  trade  and  commerce  in  this 
country  on  and  prior  to  March  3, 1883,  certain  articles  bought  and  sold, 
and  commercially  known  as  "crystalized  sulphate  of  potash;"  that  they 
were  pure,  or  substantially  pure,  "sulphate  of  potash;"  that  they  were 
sold  in  the  crystalized  or  powdered  form  by  druggists  and  dealers  in 
chemicals;  that  they  were  used  to  some  extent  in  laboratories,  and  to  a 
very  limited  extent  for  medicinal  purposes;  but  that  they  were  not  dealt 
in  by  dealers  in  fertilizers  and  fertilizing  materials,  nor  were  they  used 
as  fertilizers,  or  in  the  manufacture  of  fertilizers.  It  further  appeai^ed 
that  among  other  materials,  "blood,"  "albumen,"  "egg  albumen," 
"starch,"  "bone-black,"  "brimstone,"  "hoofia,"  "ground  bones,"  "tank- 
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age,"  "dried  blood,"  "azotine,"  "sulphate  of  ammoDia,"  "nitrate  of  soda,'* 
"muriate  of  potash,"  "kainit,"  "kieserit,"  "mineral  phosphates,"  and 
"acid  phosphates"  were  fertilizing  materials,  and  generally  used  in  the 
manufacture  of  fertilizers. 

Both  sides  having  rested,  the  defendant's  counsel  moved  the  court  to 
direct  the  jury  to  find  a  verdict  for  the  defendant — First.  On  the  ground 
that  the  article  in  suit  is  provided  for  eo  nomine  in  the  tariff  act  of  March 
3,  1883,  as  "sulphate  of  potash."  Second.  On  the  ground  that  this  arti- 
cle is  not  provided  for  under  the  provision  of  said  tariff  act  for  "all  sub- 
stances expressly  used  for  manure,"  inasmuch  as  by  the  provisions 
therein  for  "bone-dust  and  bone-ash  for  manufacture  of  phosphate  and 
fertilizers,"  "barks,  cinchona  or  other  barks  used  in  the  manu&cture  of 
quinia,"  "glass  plate  or  disks,  unwrought,  for  use  in  the  manufacture 
of  optical  instruments,"  and  other  like  provisions,  it  is  evident  that  the 
expression,  "all  substances  expressly  used  for  manure,"  means  sub- 
stances used  for  or  as  manure,  and  not  substances  used  in  the  manufact- 
ure of  manure  or  fertilizers.  Third.  On  the  ground  that  this  article  is 
"sulphate  of  potash,"  and  is  provided  for  in  said  tariff  act  eo  nomine  as 
"  sulphate  of  potash,"  a  specific  expression;  and,  if  otherwise  covered  by 
the  general  expression,  "all  substances  expressly  used  for  manure,"  is 
not  therefore  provided  for  under  such  general  expression.  Fourth,  On 
the  ground  that  plaintiffs  have  not  proven  facts  sufficient  to  entitle  them 
to  recover.  In  support  of  this  motion  the  defendant's  counsel  ai^ed: 
First.  That  the  article  in  suit  was  "sulphate  of  potash,"  generally  used 
in  the  manufacture  of  fertilizers,  and  provided  for  eo  nomine  in  the  tariff 
act  of  1883.  Second.  That  if  this  article  had  been  covered  by  and  em- 
braced within  the  provisions  of  the  statutes  passed  prior  to  the  act  of 
March  3,  1883,  for  "substances  expressly  used  for  manure,"  it  was  ex- 
pressly exempted  from  the  provision  for  "substances  expressly  used  for 
manure"  in  the  act  of  March  3,  1883,  by  being  for  the  first  time  pro- 
vided for  in  said  act  of  1883,  eo  nomine^  as  "sulphate  of  potash;"  and 
that,  as  this  article  was  provided  for  eo  nomine^  it  could  not  be  ad- 
mitted that  the  same  act  which  in  one  section  subjects  it  to  duty  should 
in  a  subsequent  section  exempt  it  from  duty  under  such  a  general  ex- 
pression. Such  inconsistency  is  not  to  be  attributed  to  cougress.  2%trd. 
That  if  it  be  conceded  for  the  sake  of  argument  that  the  general  expres- 
sion "all  substances  expressly  used  for  manure,"  in  the  free  list  of  the 
act  of  1883,  be  sufficiently  broad  to  cover  the  article  in  suit,  then,  as  it 
(one  article)  is  specifically  provided  for  in  that  act  as  "  sulphate  of  pot- 
ash," such  specific  designation  determines  its  classification  for  the  pur- 
poses of  the  tariff  act,  and  the  general  expression  (for  many  articles) 
does  not  avail.  Arthur  v.  Lahey,  96  U.  S.  112,  and  cases  there  cited. 
Fourth,  But  the  provision,  "all  substances  expressly  used  for  manure,** 
does  not  cover  this  merchandise.  The  meaning  of  this  expression  is 
substances  which  are  used  for  or  as  manure,  not  substances  used  in  the 
manufacture  of  manure.  That  this  is  the  meaning  of  this  expression  is 
evidenced  by  the  following  provisions  also  found  in  the  free  list  of  the 
act  of  1883:  "Bone-dust  and  bone-ash,  for  manufacture  of  phosphate 
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and  fertilizers,"  (Heyl,  New,  503;)  "barks,  cinchona  or  other  barks 
used  in  the  manufacture  of  quinia,"  (Id.  521;)  "glass  plate  or  disks> 
unwrought,  for  use  in  the  manufacture  of  optical  instruments,"  (Heyl, 
708.)  Fyih.  That  if  it  had  been  intended  by  congress  to  include  in  the 
general  expression,  "all  substances  expressly  used  for  manure,"  all  sub- 
stances used  in  the  manufacture  of  manure  or  fertilizers,  it  would  never 
have  deemed  it  necessary  to  exempt  from  duty  eo  nomine  the  following 
articles,  which  are  used  in  the  manufacture  of  fertilizers:  "  Albumen  in 
any  form  or  condition,"  (Heyl,  New,  496;)  "blood  dried,"  (Id.  501;) 
"bone-dust  and  bone-ash  for  manufacture  of  phosphate  and  fertilizers," 
(Id.  503;)  "carbon,  animal,  fit  for  fertilizing  only,"  (Id.  504;)  "hoofs,' 
(Id.  512;)  "kiersite,"  (Id.  615;)  "kyanite,  or  cyanite,  or  kainite,"  (Id. 
616;)  "phosphates,  crude  or  native,  for  fertilizing  purposes,"  (Id.  626;) 
"muriate  of  potash,"  (Id.  627;)  "nitrate  of  soda,"  (Id.  630;)  "brim- 
stone, etc.,"  (Id.  632.)  This  argument  is  further  strengthened  by  the 
£ict  that  we  find  the  following  articles  also  used  in  the  manufacture  of 
fertilizers,  and  especially  enumerated,  subject  to  duty:  "Starch,  (Id» 
269;)  sulphate  of  ammonia,"  (Id.  37.) 

This  motion  the  court  denied.  The  defendant's  counsel  then  moved 
the  court  to  submit  the  case  to  the  jury  on  the  question  of  whether  the 
article  in  suit  was  a  "substance  expressly  used  for  manure."  This  mo- 
tion the  court  denied.  The  court  then,  on  motion  of  the  plaintiffs' 
counsel,  directed  a  verdict  in  their  fitvor. 

Stephen  O,  Clarke^  and  CharleB  Ourie,  for  plaintifis. 

Stephen  A.  Walker y  U.  S.  Atty.,  and  IJurniaa  Qreenwood^  Asst.  U.  S. 
Atty.,  for  defendant. 

Lacombe,  J.,  (ordUy.)  The  more  frequently  we  are  called  upon  to  in- 
terpret statutes,  the  greater  likelihood  there  is  of  developing  a  tendency 
to  overstrained  construction.  It  is  wholesome  occasionally  to  turn  back 
to  first  principles,  and  to  appreciate  the  force  of  the  old  rule,  again  reaf- 
firmed by  the  supreme  court  in  Lake  Co.  v.  RoUins^  9  Sup.  Ct.  Rep.  651, 
— that,  to  get  at  the  thought  or  meaning  expressed  in  a  statute,  the  first 
resort  in  all  cases  is  to  the  natural  signification  of  the  words  in  the  order 
of  the  grammatical  arrangement  in  which  the  framcrs  of  the  instrument 
have  placed  them;  and  that  it  is  a  perfectly  safe  assumption  that  the 
framers  of  an  act  meant  exactly  what  they  said.  The  clause  here,  (sec- 
tion 505  in  the  free  list,)  reading,  "Guano,  manures,  and  all  substances 
expressly  used  for  manure,"  very  clearly  expresses,  and  there  seems  no 
doubt  that  by  the  use  of  this  phrase  congress  has  plaiply  said,  that  all 
imported  substances,  whether  specially  provided  for  eo  nomine^  or  cov- 
ered by  any  general  language  descriptive  of  their  origin  or  qualities, 
which  subserve  the  purpose  of  enriching  the  soil,  and  thus  increasing 
the  crops  to  be  raised  upon  it,  should  be  free.  That  is  the  plain  mean- 
ing of  the  paragraph  as  it  stands.  I  think  we  should  err  if,  from  some 
strained  and  over-elaborate  examination  of  a  great  many  other  para- 
graphs in  the  act,  we  should  seek  to  spell  out  some  understanding  or 
conception  of  what  we  might  possibly  infer  was  the  intent  of  congress. 
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We  are  entitled  to  take  their  intent  as  expressed  by  the  plain  lan- 
guage they  have  nsed.  It  is  very  true  that  the  use  of  the  word  "ex- 
pressly "  may  make  this  paragraph  diflScult  of  application  in  very  many 
cases;  in  fact  in  all  cases,  so  far  as  the  coQector  is  concerned;  but  it 
gives  us  no  trouble  in  this  particular  action,  because  there  is  abun- 
dant evidence  here  to  warrant  the  holding  that  these  particular  importa- 
tions  were  expressly  used  for  manure.  They  have  been  traced  from 
their  importers  into  the  hands  of  individuals  whose  sole  business  is  the 
preparation  of  "  fertilizers,"  which  word  is  a  mere  synonym  for  manure; 
and,  should  the  jury  draw  from  the  testimony  any  other  inference  than 
that  the  articles  were  expressly  used  for  manure,  I  should  be  indined  to 
set  aside  the  verdict.  Therefore  I  think  it  is  unnecessary  to  send  the 
question  to  them.  The  defendant  refers  to  the  well-settled  rule  of  inter- 
pretation that  a  specific  designation  will  prevail  over  a  general  one,  but 
the  clause  which  he  contends  to  be  a  general  one  (section  505,  mtprd)  is 
in  reality  more  specific  than  the  paragraph  under  which  he  insists  these 
imports  should  be  classed  (paragraph  70,  "  sulphate  of  potash, '0  because 
from  the  general  class  of  articles  properly  classified  as  sulphate  of  potash 
it  dififerentiates  that  smaller  portion  which  are  '^expressly  used  for  mar 
nure."  I  will  therefore  direct  a  verdict  for  the  plaintifb  in  the  sum  of 
•2,225.84. 


HoLLENDER  et  ol.  V.  Magone,  Collcctor. 

(Oirwit  Court,  8.  D.  Few  Terk,    Hay  9»  1880.) 

Cdbtoms  Dumss— OoirsTEUGTiON  OF  Act— LiQuoBS— Bbbb. 

The  term  ''liquors,*  in  the  proviso  of  the  tariff  act  of  March  8, 1888,  con- 
Uined  in  Schedule  H,  (T.  I.  80$/;)  proTiding^'that  there  shall  be  no  allowance 
for  breakage,  leakage,  or  damage  on  wines,  liquors,  cordials,  or  distilled 
spirits,  "indudes  fermented  as  well  as  distilled  liquors,  and  covers  lager-beer. 

At  Law.     Motion  for  direction  of  a  verdict. 

The  plaintiffs,  the  firm  of  Hollender  &  Co.,  of  the  city  of  New  York, 
imported  by  the  steamer  Gellert,  and  entered  into  the  port  of  New  York, 
in  September,  1886,  226  casks  of  lager-beer  from  Munich,  Bavaria,  via 
Hamburg,  upon  which  they  claimed  a  damage  allowance  to  the  amount 
of  the  entire  value,  setting  forth  in  their  protest  that  such  beer  was  dam- 
aged by  souring  during  the  voyage  of  importation,  so  as  to  be  totally 
unfit  for  use  as  a  beverage,  and  having  no  commercial  value  whatever 
for  any  purpose  in  its  damaged  condition.  The  defendant,  collector  of 
the  port  of  New  York,  refused  to  make  any  allowance  for  damage,  under 
Schedule  H,  (T.  I.  308,)  which  decision  of  the  collector  was,  on  appeal 
duly  taken,  aflBrmed  by  the  secretary  of  the  treasury,  (Syn.  Treas.  Dec. 
7808,)  and  this  suit  was  brought  to  recover  the  amount  of  such  damage, 
the  duties  upon  said  importation  having  been  paid  in  full  by  the  plain- 
tifib  upon  the  entry  thereof.    The  evidence  showed  the  merchandise  to 
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be  lager-beer  of  ordinary  strength,  containing  about  four  per  cent,  of  al* 
cohol,  and  upon  its  delivery  at  this  port  it  was  sour  and  unfit  for  use; 
and  that  the  term  "liquors,"  as  ordinarily  used  in  trade  and  commerce, 
did  not  include  lager-beer,  but  was  generally  applied  to  distilled  alco- 
holic beverages.  At  the  close  of  plaintiffs'  evidence,  Asst.  U.  S.  Atty. 
Piatt  moved  for  a  direction  of  a  verdict  for  the  defendant  on  the  follow- 
ing grounds:  The  question  at  issue  in  this  case  is  whether  the  term 
"liquors,"  used  in  Schedule  H.  (T.  I.  308/,)  is  broad  enough  to  cover  the 
merchandise  in  suit.  The  treasury  department,  in  its  letter  of  October 
12,  1886,  to  the  collector  of  customs  at  New  York,  (Synopsis  7808,) 
held  as  follows: 

'^It  appears  that  the  damage  sustained  by  the  beer  in  question  consists  in 
the  deterioration  of  its  quality  by  souring,  and  not  in  the  actual  loss  of  any 
of  the  contents  of  the  packages  originally  shipped.  As  any  allowance  for 
damage  of  the  first  description  on  wines,  liquors,  cordials,  or  distilled  spirits 
Is  held  in  Decision  Synopsis  6116.  to  be  prohibited  by  the  tariff  act,  (T.  I„ 
New,  308,)  &nd  as  beer  is  covered  by  the  term  'liquors,'  (Synopsis,  2308,) 
the  application  is  necessarily  denied." 

Synopsis  Decision  2308,  in  considering  the  construction  of  the  term 
"liquors,"  and  whether  this  section  should  apply  to  malt  liquors  in  bot- 
tles, says: 

**  The  department  has  arrived  at  the  conclusion,  after  receiving  reports  from 
the  collector  and  appraiser  of  the  ports  of  New  York,  Philadelphia,  Boston, 
and  from  the  appraiser  at  Baltimore,  that  congress,  by  inserting  the  word 
*  liquors '  in  addition  to  the  words  *  distilled  spirits  *  in  such  proviso,  intended 
to  include  malt  liquors,  which  comprise  ale,  beer,  and  poi*ter.  This  result 
was  evident  from  previous  legislation,  (see  Schedule  D  of  the  Bevised  Stat- 
utes,) ale,  beer,  and  porter  being  classified  under  the  general  provision  for 
liquors.** 

It  is  quite  evident,  for  the  reasons  stated  by  the  secretary  of  the  treas- 
ury, referring  to  the  language  of  paragraph  308  of  Schedule  H,  that  con- 
gress intended  the  tenn  "liquors"  therein  used  to  cover  all  kinds  of  liq- 
uors, and  did  not  intend  to  restrict  the  same  to  cover  distilled  liquors 
only,  because,  after  having  used  the  term  "liquors,  wines,  and  cordials," 
it  adds  the  words  "or  distilled  spirits,"  thereby  showing  such  intention 
from  the  very  language  of  the  clause.  If  congress  had  intended  to  have 
excluded  allowance  for  breakage,  leakage,  or  damage  simply  to  the  liq- 
uors known  as  "distilled  spirits"  or  "distilled  liquors,"  it  would  not 
have  used  both  of  those  terms  in  the  same  schedule,  same  paragraph, 
and  same  clause  of  the  paragraph. 

Under  the  act  of  February  8,  1875,  §  2,  an  allowance  of  5  per 
cent,  was  allowed  in  lieu  of  breakage,  etc.,  on  wines,  liquors,  etc.,  but 
it  was  restricted  to  5  per  cent.  When  the  present  law  (tariff  act  of 
March  8,  1883)  was  under  consideration  in  the  senate  of  the  United 
States,  (see  volume  14,  Oongressional  Record,  p.  2700,)  Senator  Beck, 
of  Kentucky,  called  attention  to  the  proposed  change  in  the  law  prohib- 
iting any  allowance  for  breakage,  leakage,  or  damage  on  wines,  liquors, 
cordials,  or  distilled  spirits,  and  Senator  Morrill  said:  "It  was  not  pro- 
posed to  change  the  duties  on;  liquors  or  wines;  but  there  is  a  provision 
v.38F.no.ll— 68 
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here  that  does  change  them,  by  providing  that  no  allowance  for  break- 
age, which  has  hitherto  been  5  per  cent.,  shall  be  granted."  So  that 
the  attention  of  congress  was  called  to  the  &ct  that  this  denial  of  all  al- 
lowance for  breakage,  leakage,  or  damage  on  wines,  liquors,  cordials,  or 
distilled  spirits  was  in  effect  raising  the  duty  thereon.  Nevertheless, 
congress  passed  this  proviso,  evidently  intending  that  wines,  liquors, 
cordials,  or  distilled  spirits  of  any  kind  or  character  within  the  liquor 
schedule  of  the  act  of  1888,  (which  is  Schedule  H,)  should  take  their 
chances  of  arrival  in  this  country  in  a  sound  condition.  When  liquors 
of  any  kind,  distilled  or  malt,  left  the  shores  of  Europe,  they  insured 
themselves.  In  the  report  of  the  tariff  commission  which  was  appointed 
under  the  act  of- congress  approved  May  15,  1882,  (vol.  1,  p.  24,)  re- 
porting upon  Schedule  H,  "Liquors,"  the  commission  say: 

"Including  distilled  wines  and  malt  liquors,  the  total  value  of  the  product 
of  the  manufactures  of  this  class  was  in  1880  nearly  one  hundred  and  forty- 
Ave  millions  of  dollars.  The  subjoined  exhibits  show  the  growth  of  the  dls* 
tilled  and  malt  liquor  industry  during  the  last  four  decades." 

Then  follows  a  table  showing  the  same  in  detail,  under  the  head  of 
"liquor  distiUed"  and  "liquor  malt,"  and  the  commission  proceeds  fur- 
ther to  say: 

"The  commission  has  made  no  proposed  changes  in  duties,  excepting  that 
allowance  for  breakages  be  abolished.  The  schedule  has  been  rearrang^,  and 
some  items  which  properly  belong  to  the  liquor  schedule  tiave  been  taken  from 
sundries  and  placed  therein." 

All  kinds  of  liquors  are  included  in  Schedule  H,  whether  distilled  or 
fermented,  and  no  narrow  restriction  seems  to  have  been  made  by  con* 
gress  in  that  schedule  as  to  the  use  of  the  term  "liquors."  Particular  du- 
ties are  therein  provided  for  different  kinds  of  liquors  by  name,  whether 
distilled  or  fermented.  The  fact  that  a  particular  duty  is  pat  upon  ale, 
porter,  and  beer  does  not  of  necessity  take  them  out  of  the  general  cate- 
gory of  liquors.  Paragraph  311  of  Schedule  H  uses  the  terms  "brandy 
and  other  spirits,  or  liquors  of  any  kind,"  and  says  tjiat  the  standard 
shall  be  the  same  as  that  which  is  defined  in  the  laws  relating  to  internal 
revenue.  In  chapter  125  of  the  Laws  of  1879,  being  an  act  to  amend 
the  laws  relating  to  internal  revenue,  section  21  reads  as  follows: 

"That  the  word  'gallon,'  wherever  used  in  the  internal  revenue  law  relat- 
ing to  beer,  lager-beer,  ale,  porter,  and  other  similar  fermented  liquors,  shall 
be  held  and  taken  to  mean  a  wine  gallon,  the  liquid  measure  containing  231 
cubic  inches."    20  U.  S.  St.  at  Large,  351. 

So  that  it  would  appear  that  in  relation  to  the  measurements  of  gaug- 
ing no  distinction  was  made  by  congress  between  beer,  lager-beer,  ale, 
porter,  and  other  similar  fermented  liquors  and  distilled  liquors;  and  it 
will  be  noticed  that  congress  here  denominated  lager-beer  among  liquors 
in  the  language  used  in  the  above  section.  Section  4  of  the  same  act  (20 
XJ.  S.  St.  at  Large,  333)  reads  as  follows: 

"But  no  special  tax  shall  be  held  to  accrue  on  a  sale  of  distilled  spirits, 
wines,  or  malt  liquors,  made  by  a  person  who  is  not  otherwise  a  dealer  in 
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liquors,  where  such  spirits,  wines,  or  liquors  have  been  received    •    •    * 
as  security  for  or  in  payment  of  a  debt,"  etc. 

Evidently  in  this  section  lager-beer  would  be  included  under  the 
term  "  malt  liquors,"  which  is  only  a  subdivision  of  the  general  term 
^^iquors."  Again,  in  the  same  section,  (same  page,)  this  language  is 
used: 

"Every  person  who  sells  or  offers  for  sale  foreign  or  domestic  distilled 
spirits,  wines,  or  malt  liquors  otherwise  than  as  hereinafter  provided,  in  less 
quantities  than  five  wine  gallons  at  the  same  time,  shall  be  regarded  as  a  re- 
tail dealer  in  liquors.  Wholesale  liquor  dealers  shall  each  pay  $100.  Every 
person  who  sells  or  offers  for  sale  foreign  or  domestic  distilled  spirits,  wines, 
or  malt  liquors,  otherwise  than  as  hereinafter  provided,  in  quantities  of  not 
less  than  live  wine  gallons  at  the  same  time,  shall  be  regarded  as  a  wholesale 
liquor  dealer. •* 

In  Webster's  Dictionary  the  term  "liquor"  is  defined  to  mean  "espe- 
cially alcoholic  or  spirituous  fluid,  either  distilled  or  fermented."  In  tho 
same  dictionary  the  word  "malt"  is  defined  as  follows:  "Barley  or  other 
grain  steeped  in  water  till  it  germinates,  and  then  dried  in  a  kiln;  thus 
evolving  the  saccharine  principle.  It  is  used  in  brewing.  Malt  drink, 
or  malt  liquor,  a  liquor  prepared  for  drink  by  an  infusion  of  malt,  as 
beer,  ale,  porter,"  etc.  In  the  same  dictionary  the  word  "beer"  is  de- 
fined as  "a  fermented  liquor  made  from  any  malted  grain,  with  hops  and 
other  bitter  flavoring  matters."  Other  dictionary  definitions  are  as  fol- 
lows: Imperial  Dictionary:  "Liquor:  An  alcoholic  or  spirituous  fluid, 
either  distilled  or  fermented."  "Beer:  An  alcoholic  liquor."  Stor- 
mouth's  Dictionary:  "Liquor;  An  intoxicating  fluid."  "Beer:  An  in- 
toxicating liquor  made  from  barley;  a  liquor  made  by  fermentation." 
New  English  Dictionary:  "'Beer'  is  an  alcoholic  liquor,  and  is  a  term 
applied  to  fermented  liquors  of  various  kinds."  Worcester's  Dictionary! 
"Beer:  A  fermented  liquor  made  from  malt  or  hops."  McCulloch's 
Commercial  Dictionary:  "Ale  or  beer  are  well  known  and  extensively 
used  fermented  liquors."  American  Cyclopffidia:  "Beer:  A  fermented 
liquor  made  from  malted  grain."  Encyclopaedia  Britannica:  "Beer:  A 
malt  liquor."  Encyclopaedia  Dictionary:  " '  Beer'  is  a  term  now  applied 
to  all  malt  liquors  prepared  by  the  process  of  brewing."  De  Colange, 
Dictionary  of  Commerce  &  Manufactures:  "Beer  is  a  fermented  liquor 
made  from  malted  grain."  In  the  excise  laws  of  the  state  of  New  York 
beer  has  been  construed  by  the  courts  to  be  a  liquor.  In  the  case  of 
Board,  etc.,  v.  Taylor,  21  N.  Y.  173,  it  was  held  that  beer  is  within  the 
meaning  of  the  term  "strong  and  spirituous  liquors,"  used  in  the  statute 
to  suppress  intemperance.     The  head-note  says: 

''It  seems  that  any  liquor  is  within  the  statute,  whether  fermented  or  dis- 
tilled, of  which  the  human  stomach  can  contain  enough  to  produce  intoxi- 
cation." 

The  language  in  the  statute  referred  to  in  that  case  is  as  follows: 

"Whoever  shall  sell  any  strong  or  spirituous  liquors  or  wines,  in  quantities 
less  than  tiye  gallons  at  a  time,  without  having  a  license  therefor,  granted  as 
herein  provided,  shall  forfeit  t^O  for  each  offense. '* 
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To  the  same  effect  are  the  following  cases:  Boards  cfc.,  v.  Freeoff^  17 
How,  Pr.  442;  People  v.  Ci-m^,  20  Barb.  246.  In  the  case  of  Dm- 
man  v.  People,  decided  as  far  back  as  1877,  (4  N.  Y.  Wkly.  Dig.  261,)  it 
was  held  that  lager-beer,  if  proved  intoxicating,  was  within  the  pro- 
visions of  the  statute  against  strong  and  spirituoas  liquors;  and  in  that 
case  the  plaintifif,  who  sold  lager-beer,  was  tried  and  convicted  under 
the  statute  against  the  sale  of  strong  and  spirituous  liquors,  and  his  con- 
viction was  affirmed  by  the  general  term  of  the  New  York  supreme 
court,  Second  judicial  department.  In  the  case  of  Briffiii  v.  State,  in  the 
Wisconsin  supreme  court,  (16  N.  W.  Rep.  89,)  it  was  decided  that 
the  court  will  take  judicial  notice  that  beer  is  a  malt  and  intoxicating 
drink.  The  use  of  the  word  itself  is  prima  fack  proof  that  it  is  malt  or 
intoxicating  liquor  that  is  meant.  In  People  v.  Wheebck^  3  Park.  Crim. 
B.  9,  it  is  said  in  the  opinion: 

"The  word  *  beer,'  in  its  ordinary  sense,  denotes  a  beverage  which  is  intoxi- 
cating, and  is  within  the  fair  meaning  of  the  words* strong  or  spiritaous 
liquors,'  as  used  in  the  statutes." 

In  State  v.  Ooyette^  11  R.  I.  592,  it  was  held  that  the  court  should 
take  judicial  cognizance,  and  without  evidence,  that  lager-beer  is  a  malt 
liquor,  and  it  is  said  in  the  opinion  by  Chief  Justice  Durfee: 

"Lager-beer  is,  and  has  been  for  many  years,  a  familiar  beverage  in  this 
country.  Its  constituents  are  enumerated  not  only  in  books  of  science,  bat 
in  the  popular  cyclopaedias.  It  is  a  malt  liquor  of  the  lighter  sort,  and  differs 
from  ordinary  beers  or  ales,  not  so  much  in  its  ingredients  as  in  its  processes 
of  fermentation.  The  government  might  almost  as  well  be  required  to  prove 
that  gin,  whisky,  or  brandy  is  a  strong  liquor  as  to  prove  that  lager-beer  is 
a  malt  liquor." 

In  Massachusetts  strong  beer  and  lager-beer  are  deemed  to  be  intoxi- 
cating by  statute.  Cbm.  v.  Anthea^  12  Gray,  29.  Congress  must  be  pre- 
sumed to  have  intended  to  use  the  term  "liquors"  in  its  popular,  broad, 
and  comprehensive  sense  in  the  statute  under  consideration,  which  would 
include  fermented  liquors  as  well  as  distilled  liquors  of  all  kinds.  The 
treasury  department  so  construed  it  prior  to  the  passage  of  the  act  of 
1883,  (Synopsis,  2308,)  and  such  construction  must  have  been  in  the 
mind  of  congress  at  the  time  of  its  enactment. 

Stephen  0.  Clarke,  Edwin  B.  Smith,  and  Charles  Curie,  for  plaintifif. 

Stephen  A.  Walker,  U.  S,  Atty.,  and  Henry  C.  PlaM,  Asst.  U,  S.  Atty., 
for  defendant. 

Lacombe,  J.  As  this  case  turns  upon  the  construction  of  the  tenh 
"liquors"  in  the  proviso  of  Schedule  H,  (paragraph  808,)  I  shall  direct 
a  verdict  for  the  defendant.    Verdict  accordii^y. 
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Yale  4  Towns  Manuf'g  Co.  et  al.  r.  CJonsolidatbd  TmB-LooK  C!o 

(Circuit  Oauri,  8.  D.  OMo.  W.  2>.    Hay  16. 1889.! 

L  Patents  for  Inventions— VAUDrrr—TricB-LooKs. 

The  first  and  seventh  claims  of  reissued  letters  patent  No.  8,660,  granted 
January  1. 1879,  to  the  Yale  Lock  Manufacturins^  Company,  as  assignee  of 
Samuel  Little,  for  an  improvement  in  time-locks  A^U  valid;  and  the  seventh 
claim  hsld  not  an  expansion  of  the  original  patent,  on  the  authority  of  Tale 
Lock  Go.  V,  Berkshire  Nat,  Bank,  17  Fed.  Rep.  681,  and  Tale  Lock  Co.  v.  New 
Haven  8av.  Bank,  82  Fed.  Rep.  167. 

Defendant's  lock  was  Bubstantially  identical  with  the  loek  of  the  defendant 
in  Tale  Lock  Co.  v.  Berkshire  NaU  Bank,  except  that  in  the  latter  there  was 
an  additional  dog,  controlled  by  the  time  mechanism,  which  dog  added  noth- 
ing to  the  efficiency  or  value  of  the  lock.  The  defense  of  that  case  was  as- 
sumed by  a  lock  company,  or  its  president,  who  afterwards  became  president 
of  defendant,  and  all  the  questions  presented  here  were  presented  in  that 
case.  On  the  authority  of  that  oase^  hM^  that  defendant's  lock  was  an  in- 
fringement 

In  Equity. 

Suit  by  the  Yale  &  Towne  Mann&cturing  Company  and  others  against 
the  Consolidated  Time-Lock  Company,  for  the  infringement  of  a  patent* 
Wetmore  &  Jeaneii*^  for  complainants. 
W.  0.  Cochran  and  Parbmson  &  Parkinwn^  for  defendant. 

Sage,  J.  This  suit  is  for  the  infringement  of  the  first  and  seventh 
claims  of  reissued  letters  patent  No.  8,550,  granted  January  1, 1879,  to 
the  Yale  Lock  Manufacturing  Company,  as  assignee  of  Samuel  Little, 
for  an  improvement  in  time-locks.  This  patent  has  been  repeatedly  sua- 
tained  by  the  courts.  The  first  and  seventh  claims  were  held  valid  by 
Judge  Shipman  in  Yale  Lock  Manufg  Co.  v.  Norwich  Nat.  Bank,  and  Same 
V.  New  Haven  Sav.  Bank,  6  Fed.  Rep.  377;  by  Judge  Lowell,  in  Yale 
Lock  Co.  V.  Berkshire  Nat.  Bank^  17  Fed.  Rep.  531,  and  again  by  Judge 
Shipman  in  Yale  Lock  Co.  v.  New  Haven  Sav.  Bank,  32  Fed.  Rep.  167, 
decided  September  10,  1887,  upon  petition  for  rehearing.  Li  this  case 
claims  1  and  7  were  considered  in  the  light  of  Miller  v.  Brass  Co.^  104 
U.  S.  350,  and  of  subsequent  cases;  and  Judge  Shipman,  concurring 
with  Judge  Lowell,  in  Yale  Lock  Co.  v.  Berkshire  Nat.  Bank,  cited  above^ 
held  that  both  claims  were  valid,  and  particularly  that  the  seventh  claim 
of  the  reissued  patent  was  not  an  undue  expansion  of  the  original  pat- 
ent. Upon  the  question  of  infringement  there  is  no  material  difference 
between  the  lock  manufactured  by  the  defendant  in  this  case  and  that 
used  by  the  defendant  in  the  case  of  Yale  Lock  Co.  v.  Berkshire  Nat.  Bank. 
The  time  mechanism  is  the  same  in  both  locks.  In  the  Berkshire  lock 
it  controls  two  dogs,  in  the  defendant's  but  one;  but  the  extra  dog  in 
the  Berkshire  lock  adds  nothing  to  its  efficiency  or  value.  In  other  par- 
ticulars the  two  locks  are  substantiedly  identical.  It  was  true  in  the 
Berkshire  lock,  as  it  is  in  the  defendant's  lock,  that  after  the  lever  has 
moved  into  the  releasing  position  the  dog  is  still  held  in  the  locking 
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position  by  the  supporting  mechanism,  until  the  latter  is  moved  by  the 
combination  lock.  The  defense  of  the  Yale  Lock  Company  case  against 
the  Berkshire  National  Bank  was  assumed  by  the  Hall  Safe  Lock  Com- 
pany, of  Cincinnati,  Ohio,  or  by  Mr.  Hall,  its  president,  who  subse- 
quently became  president  of  the  defendant  company,  which  carried  on 
the  manufacture  of  the  lock  and  mechanism  now  claimed  to  be  an  in* 
fiingement.  All  the  questions  presented  here  were  presented  in  that 
case,  and  it  was  lecided  adversely  to  the  defendant. 

I  have  read  the  opinions  of  Judge  Shipman  and  of  Judge  Lowell, 
and,  aside  from  considerations  of  comity,  which,  however,  I  am  not  at 
all  inclined  to  disregard,  have  found  them  so  entirely  satisfactory  that 
I  think  it  unnecessary  to  enter  into  further  details.  Upon  the  author- 
ity of  the  cases  decided  by  them,  a  decree  for  an  injunction  and  account, 
with  costSi  will  be  entered  against  the  defendant. 


Consolidated  On>WELL  Packer  Go.  v.  Galet. 
{CvreuU  Court,  N^  jD.  Ntw  York.    June  7, 1889.) 

1.  Patents  fob  Invbhtiohb— Rrtbbxted  Letters— Packebs  fob  Oil-Wells. 
The  first  claim  of  letters  patent,  issued  February  7. 1865,  to  John  R.  Cross, 
for  improvements  in  packing  for  oil-wells,  was  carefully  limited  to  a  packer 
in  which  the  rings  which  compress  or  relax  the  packing  material  were  oper- 
ated from  the  top  of  the  well  by  screw-rods.  Held,  that  the  second  claim  of 
reissued  letters  Ko.  7,772,  dated  July  8.  1877,  which  omits  that  limitation,  is 
an  undue  expansion  of  the  original.  It  is  unimportant  in  a  reissue  issued  11 
years  after  the  date  of  the  patent  that  different  means  for  operating  the  rings 
were  stated  in  the  original  specifications,  as  they  were  not  claimed. 

8b  Same. 

Letters  patent  issued  February  6, 1866.  to  Robinson  &  Strong,  described  a 
packer  composed  of  a  cone  which  was  placed  upon  the  end  of  one  of  the  sec- 
tions of  tubing,  which  could  be  made  apart  or  attached  to  the  tube,  and  a 
concave  of  elastic  material,  attached  to  the  upper  tubing,  which,  when  the 
upper  tubing  reached  the  cone,  was  by  its  aid  pressed  out  against  the  sides  of 
the  well.  In  the  specifications  of  reissued  letters  No.  8,786.  dated  July  1. 
1879,  the  cone  became  an  enlargement  or  unyielding  band  or  ring,  and  the 
concave  became  a  rine.  or  band  of  elastic  material,  which,  as  the  upper  sec* 
tion  moved  downward,  was  compressed  or  expanded.  Held,  that  the  reissue 
was  void  for  enlargement  of  claims. 

8.  Same. 

Claim  1  of  letters  patent  issued  to  Francis  Martin  September  Id,  1865,  was: 
"In  packing  the  tubes  of  oil  and  other  deep  wells,  connecting  the  ends  of 
the  packing  device  or  apparatus  to  separate  or  disconnected  sections  of  the 
well-tube,  so  as  to  inclose  the  joint  within  said  packing  device."  Claim  2l 
**  Connecting  such  separate  sections  of  the  well-tube  to  each  other  by  means 
of  a  coupling,  one  end  of  which  slides  on  one  of  the  sections.  *  Claim  4  of  re- 
issued letters  No.  7.244.  dated  July  25.  1876.  was:  "In  combination  with  the 
eduction  tube,  •  •  *  an  elastic  or  flexible  packing,  a  rim  or  shoulder 
upon  the  eduction  tube,  and  a  corresponding  rim  upon  the  packer  support, 
whereby  when  the  eduction  tube  is  removed  from  the  well,  the  rim  or  shoul- 
ders shall  engage  with  each  other,  and  withdraw  the  packer  support "  Held, 
tiiat  the  reissue  is  not  an  enlargement  of  the  second  claim  of  the  originaL 

In  Equity.     Bill  to  restrain  infringement  of  letters  patent. 
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H.  H.  Douhleday  and  Fired  &  Ooe^  for  plaintiff. 
James  C.  Boyce,  for  defendant. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendant  from 
the  alleged  infringement  of  reissued  letters  patent,  No.  7,772,  dated 
July  3,  1877,  to  John  R.  Cross,  assignor  to  H.  H.  Bliss,  of  reissued 
letters  patent  No.  8,786,  dated  July  1,  1879,  to  John  K.  Robinson 
and  Da\id  A.  Strong,  and  of  reissued  letters  patent  No.  7,244,  dated 
July  25,  1876,  to  Francis  Martin,  assignor  to  Henry  H.  Douhleday, 
all  being  for  improvements  in  packing  for  oil  or  deep  wells.  The 
original  patents  were  issued  as  follows:  The  Cross  patent,  upon  Febru- 
ary 7,  1865;  the  Robinson  &  Strong  patent,  upon  February  6,  1866; 
and  the  Martin  patent,  upon  September  12, 1865.  The  Cross  and  Mar- 
tin patents  were  before  me  in  the  case  of  Well  Pacher  Co,  v.  EaJUm^  Cole 
&  Bumham  Cb.,  in  the  district  of  Connecticut,  and  the  alleged  infringe- 
ing  device  in  this  case  is  believed  to  be  subi^tantially  the  same  which 
was  the  subject  of  that  suit.  The  opinion  in  that  case  (12  Fed.  Rep. 
865)  states  the  facts  relating  to  the  history  of  the  art,  the  character  of 
the  improvements  which  were  the  subject  of  the  Cross  and'  Martin  pat- 
ents, the  several  claims  which  were  said  to  be  infringed,  the  claims  of 
the  original  Cross  patent,  the  reason  why  all  the  claims  of  the  reissued 
Cross  patent  were  deemed  to  be  invalid,  unless  limited  to  the  scope  of 
the  original  claims,  in  which  case  there  was  no  infringement,  and  the  fact 
that  the  validity  of  one  claim  only  of  the  reissued  Martin  patent  was  in 
dispute.  The  discussion  in  the  present  case  was  confined,  by  agreement 
of  the  parties,  to  the  consideration  of  the  validity  of  the  reissues,  and 
aU  other  questions  which  may  arise  were  reserved  for  a  future  hearing. 

It  is  earnestly  contended  by  the  plaintiff  that  the  second  claim  of  the 
reissued  Cross  patent  was  not  an  undue  expansion  of  the  first  claim  of 
the  original  patent.  The  question  was  succinctly  stated  and  answered 
in  the  decision  in  the  Connecticut  case,  and  little  is  to  be  added  to  what 
was  there  said.  The  first  claim  of  the  oioginal  patent  was  carefully 
limited  to  a  packer  in  which  the  rings  which  compress  or  relax  the  pack- 
ing material  are  operated  from  the  top  of  the  well  by  screw-rods.  The 
second  daim  of  the  reissue  omits  that  limitation,  and  thus,  11  years 
after  the  original  patent  was  granted,  its  scope  was  greasy  enlarged.  It 
is  not  important  that  other  and  different  means  by  which  the  rings 
might  be  operated  were  stated  in  the  original  specification,  because  these 
means  were  not  claimed,  and  the  invention,  as  patented,  was  limited  to 
the  use  of  screw-rods  and  their  equivalent,  and  so  remained  for  a  long 
period.  The  RobinfM>n  &  Strong  reissue,  which  was  granted  18  years 
aftier  the  date  of  the  original  patent,  is  of  the. same  expanded  character. 
The  pad^er  which  was  described  in  the  original  patent  was. constructed 
as  follows :  A  cone  was  placed  upon  the  end  of  one  of  the  sections  of  the 
tubing,  which  could  be  a  part  of  the  tube,  or  could  be  attached  thereto. 
A  concave,  made  of  elastic  material,  was  attached  to.  the  upper  tubings 
which,  when  the  upper  tubing  reached  the  cone,  was  by  its  aid  pressed 
out  against  the  sides  of  the  wdU.     The  claims  were  as  follows: 


Digitized  by 


Google 


920  FEDERAL  REPORTEB,  vol.  38. 

"(1)  The  tubes,  B  and  E,  forming  a  telescopic  joint,  in  combination  with 
the  flexible  packing,  G,  substantially  as  described.  (2)  In  combination  with 
a  telescopic  joint,  the  conical  enlargement,  A,  slots,  F,  and  screws  or  pins, 
D,  substantially  as  described.  (3)  The  cone.  A,  and  flexible  packing,  G,  ar- 
ranged and  operating  substantially  as  described,  forming  a  packing  both  for 
the  well  and  the  tube." 

The  first  claim,  unless  the  tube,  B,  should  be  construed  to  mean  the 
tube  with  the  attached  cone,  was  larger  than  the  invention.  The  speci* 
fication  of  the  reissue  was  rewritten  and  expanded.  The  cone  became  an 
enlargement  or  unyielding  band  or  ring,  and  the  concave  became  a  ring 
or  band  of  elastic  material,  which,  as  the  upper  section  moved  down- 
ward, was  compressed  or  expanded,  and  this,  it  was  said,  was  only  one 
form  of  the  invention.  The  first  three  claims  of  the  reissue  are  capable 
of  including  a  large  variety  of  devices.     The  claims  are  as  follows: 

"(1)  In  combination  with  the  eduction  tube  of  an  oil  or  other  deep  well, 
an  outer  tubular  connection,  attached  to  the  tubing  in  such  manner  that 
the  upper  section  can  move  vertically,  anda  rubber  annulus  supported  against 
downward  thrust  by  the  outer  tubular  connection,  and  pressed  against  the 
wall  of  the  well  by  the  weight  of  the  vertically-moving  eduction  tube,  sub- 
stantially as  Bet  forth.  (2)  An  eduction  tube  of  an  oil  or  other  deep  well, 
made  in  two  sections,  connected  with  each  other  by  means  of  an  outer  tubular 
connection  in  such  manner  that  the  upper  section  can  slide  vertically,  and  the 
rubber  annulus  surrounding  the  tube  supported  against  downward  thrust  by 
the  lower  tube  section,  and  pressed  against  the  wall  of  the  well  by  the  upper 
tube  section,  substantially  as  set  forth.  (3)  In  combination  with  the  educ- 
tion tube  of  an  oil  or  other  deep  well,  which  is  composed  of  two  sections,  an 
elastic  or  flexible  packing,  and  a  telescopic  coupling,  which  is  provided  with 
means,  substantially  as  described,  whereby,  when  the  upper  section  is  re- 
moved from  the  well,  the  lower  section  will  be  carried  up  with  it.  (4)  An 
eduction  tube  of  an  oil-well  or  other  deep  well,  composed  of  two  sections 
coupled  together  in  such  manner  that  the  upper  section  can  slide  vertically 
relative  to  the  lower  section,  in  combination  with  a  flexible  ring  or  band  sup- 
ported upon  one  of  the  tube  sections,  and  an  unyielding  wedge-shaped  enlarge- 
ment which  presses  the  packing  against  the  wall  of  the  well  when  the  upper 
section  of  the  tubing  moves  downward  xelative  to  the  lower  section,  substan- 
tially as  set  forth." 

In  these  claims  the  device  which  was  clearly  described  in  and  was 
the  only  subject  of  the  original  specification  is  not  described.  The  cone 
and  the  concave  packing  have  both  disappeared.  In  place  of  the  cone 
the  first  claim  has  ^*  an  outer  tubular  connection  attached  to  the  tubinjr: 
in  stich  manner  that  the  upper  section  can  move  vertically,"  and  has  in 
place  of  the  concave  packing  "a  rubber  annulus  supported  against  down- 
ward thrust  by  the  outer  tubular  connection."  Each  of  the  other  claims 
is  a  marked  example  of  the  same  attempt  to  expand  a  narrow  patent 
and  a  narrow  invention  90  as  to  cover  a  broad  territory.  The  thing 
which  was  the  subject  of  the  original  patent  and  the  thing  which  it  is 
desired  to  bring  within  the  terms  of  the  reissue  are  entirely  dissimilar. 

The  important  part  of  the  Martin  invention  was  "  a  series  of  flat 
springs,  arranged  lengthwise  in  the  form  of  a  cylinder  about  a  well- 
tube,  ^e  latter  being  divided  or  made  in  two  sections  within  the  points 
inclosed  by  the  springs,  and  their  ends  oon&ected  by  a  coupling  in  such 


Digitized  by 


Google 


OOZTSOUDATED  OIL-WELL  PACKER  00.  V.  GALET.  921 

a  way  as  to  make  a  sliding  joint."  The  springs  were  surrounded  by  a 
cylinder  of  gutta-percha  or  other  elastic  material.  The  upper  end  of 
the  coupling-tube  was  enlarged  on  the  inside  so  as  to  form  an  inner  cir- 
cumferential rim,  which  slides  along  the  outside  of  the  upper  section,  but 
is  prevented  from  coming  off  the  same  by  a  rim  surrounding  the  lower 
end  of  said  section,  and  then  the  lower  end,  which  contains  the  pack- 
ing, is  removed  from  the  well.  The  fourth  claim  of  the  reissue  is  the 
only  one  which  is  said  to  have  been  infringed.  It  is  admitted  that  the 
other  claims  are  an  improper  enlargement  of  the  original  patent,  unless 
they  shall  be  limited  to  the  same  construction  of  springs  or  leaves,  in 
which  case  there  was  no  infringement.  The  point  at  issue  is  whether 
the  fourth  claim  of  the  reissue  and  the  second  daim  of  the  original  pat- 
ent describe  the  same  invention.  For  the  purpose  of  thoroughly  com- 
paring the  respective  claims  I  quote  the  first  and  second  blaims  of  the 
original  patent  and  the  fourth  claim  of  the  reissue,  which  are  as  follows: 
'*(!)  In  packing  the  tubes  of  oil  and  other  deep  wells,  connecting  the  ends 
of  the  pacidng  device  or  apparatus  to  separate  or  disconnected  sections  of  the 
well-tube,  so  as  to  inclose  the  joint  within  said  packing  device,  substantially 
as  above  described.  (2)  Connecting  such  separate  sections  of  the  well-tube 
to  each  other  by  means  of  a  coupling,  one  end  of  which  slides  on  one  of  the 
sections,  substantially  as  described."  *'(4)  In  combination,  with  the  eduction 
tube  of  an  artesian  well,  an  elastic  or  flexible  packing,  a  rim  or  shoulder  upon 
the  eduction  tube,  and  a  oorresponding  rim  upon  the  packer  support,  where- 
by, when  the  eduction  tube  is  removed  from  the  well,  the  rim  or  shoulders 
shall  engage  with  each  other,  and  withdraw  the  packer  support,  substantially 
as  set  forth." 

The  second  daim  of  the  original  is  for  that  portion  of  a  packing  de- 
vice for  tubes  of  oil-wells  which  consists  of  separate  sections  of  the  well- 
tube,  connected  together  by  means  of  the  described  coupling,  and  does 
not  describe  any  particular  kind  of  packing.  The  claim  has  for  its  ele- 
ments an  elastic  packing,  separate  tube  sections — one  being  the  upper- 
tube  and  the  other  the  packer  support — connected  t(^ether  by  the  de- 
scribed rims  or  coupling.  The  fourth  claim  of  the  reissue  is  not  an  en- 
largement or  expansion  of  the  second  claim  of  the  original,  but  states  in 
more  clear  and  precise  language  what  is  contained  in  the  inartificial  lan- 
guage of  the  original  claim.  The  infringing  device.would  have  infringed 
the  terms  of  that  claim.  It  must  be  remembered  that  upon  this  hearing 
the  validity  of  the  reissues,  as  compared  with  the  original  patents,  is 
solely  in  issue.  The  novelty  or  the  patentability  of  the  various  devices 
or  parts  of  devices  is  not  now  a  subject  of  consideration. 

The  defendant  insists  that  if  the  complainant  is  entitled  to  a  decree 
upon  this  daim  it  must  be  upon  condition  of  a  disclaimer,  so  as  to  limit 
the  patented  invention  to  that  which  was  contained  in  the  original  pat- 
ent, and  without  costs.  It  is  not  now  necessary  to  consider  the  question 
of  costs,  because,  upon  a  hearing  of  the  &ct3  the  court  may  be  of  opinion 
that  the  invention  of  the  fourth  daim  has  no  patentable  novdtji  and  that 
the  bill  should  be  dismissed. 
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L  EONARD  et  al.  V.  White's  Golden  Lubricator  Co, 

{CireuU  Court,  8.  B.  Ohio.    May  4,  1889,) 

Tbade-Mark8— What  Con8titutk8. 

The  word  "'Valvoline.''  compounded  and  used  on  packages  of  lubricating 
oils  by  plaintiffs,  and  registered  as  a  trade-mark,  may  be  used  for  that  pur- 
pose, and  the  use  thereof  by  defendant  in  the  same  manner  will  be  enjoined, 
though  defendant  uses  his  own  name  in  connection  with  the  word. 

In  Equity.     On  motion  for  temporary  injunction. 
Kittredge  &  WiUyy^  for  complainants. 
Jordan  &  Jordan^  for  respondent. 

Sage,  J.,  (praUy,')  This  is  a  motion  for  a  temporary  injunction  to  re- 
strain defendant  from  the  infringement  of  complainants'  trade-mark, 
"Valvoline."  The  complainants  set  forth  in  their  bill  that  they  are,  and 
have  been  for  many  years,  engaged  in  the  manufacture  of  lubricating 
oils;  that  since  about  the  year  1873  they  have  used  as  a  trade-mark  for 
their  lubricating  oils  the  word  "Valvoline,"  a  fanciful  word  invented  by 
themselves,  and  applied  to  their  packages  as  a  trade-mark,  and  that  in 
the  month  of  May,  1881,  it  was  registered  under  the  statutes  of  the 
United  States.  According  to  the  registry  certificate,  th^  trade-mark  con- 
sists of  the  word  "Valvoline,"  as  shown  in  the  fae  mnile  attached  to  the 
certificate.  Extending  through  the  center  of  it  is  a  half-moon,  or  cres- 
cent, containing  dots  or  stars;  but  these,  il  is  said,  may  be  omitted,  and 
some  other  device  substituted,  or  they  may  be  omitted  altogether,  with- 
out material  change.  That  the  defendants  have  been  using  this  word  as 
a  designation  or  mark  for  their  lubricating  oils  is  not  denied.  They  do 
not  use  the  crescent,  or  half-moon,  either  with  or  without  the  dots  or 
stars;  but  they  use  the  word  "Yalvoline"  in  connection  with  their  own 
name.  That  is  to  say,  their  oil  is  sold  as  "White's  Golden  Lubricator 
Valvoline  No.  1  or  2,"  and  other  numbers,  and  is  so  labeled.  The  de- 
fense is  that  "Valvoline"  is  a  descriptive  word;  that  it  is  really  a  com- 
pound made  up  of  the  words  "valve"  and  "oleine;"  that  its  literal  sig- 
nification is"  valve  oil;"  and  that  the  law  of  trade-marks  does  not  permit 
a  descriptive  word,  or  rather  a  word  descriptive  of  the  article,  to  be  ap- 
propriated as  a  trade-mark, — which  is  undoubtedly  the  law,  so  settled  that 
it  requires  no  verification.  It  would  be  out  of  all  reason  to  say  that  a 
man  should  not  be  at  liberty  to  sell  a  gun  as  a  gun  because  some  other 
person  had  chosen  to  appropriate  that  name  as  a  trade-mark  for  the  guns 
lie  wanted  to  sell.  And  hence  no  person  has  any  right  to  appropriate  as 
a  trade-mark  a  word  of  the  language  which  is  descriptive  of  the  article 
to  which  the  trade-mark  is  applied.  But  that  is  quite  different  from  the 
proposition  presented  in  this  case.  Here  there  was  no  such  word  as 
"Valvoline."  The  article  sold  was  known  in  the  languc^e  and  to  the 
trade  as  lubricating  oil.  That  was  the  appellation  descriptive  of  that 
kind  or  grade  of  oil,  and  it  could  not  be  appropriated  as  a  trade-mark. 
But  these  complainants  compounded  the  word  "  Valvolinei"  and  at  the 
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^me  time  made  it  their  trade-mark.  Now,  if  they  had  originated  that 
word,  and  applied  it  descriptively  to  their  lubricating  oils,  without  ap- 
propriating it  as  a  trade-mark,  they  would  thereby  have  abandoned  it  to 
the  public,  and  made  it  publio  property;  and  that,  once  done,  would 
put  an  end  to  their  right  to  it  as  a  trade-mark. 

The  defendant  cites  In  re  Leonard  &  Mis'  Trade-Mark,  L.  R.  26  Ch. 
Div.  288,  (decided  in  1884,)  but  the  decision  was  upon  grounds  not  ap- 
plicable here.  It  appeared  from  tlie  evidence  that,  although  the  word 
had  been  roistered  as  a  trade-mark  in  the  United  States,  prior  to  its 
use  in  England,  the  complainants  had  in  England,  before  applying  for 
registration,  used  it  as  descriptive  of  their  lubricating  oils,  which  any  one 
had  the  right  to  manufacture,  and  not  as  a  trade-mark.  And  the  court 
held  that  by  this  descriptive  use  prior  to  the  time  when  they  had  the 
word  registered  the  complainants  lost  their  right  to  the  exclusive  use. 
The  court  also  questioned  whether  a  word  used  alone  as  a  trade-mark  in 
a  foreign  country  before  the  passing  of  the  trade-marks  act  of  1875  could 
be  registered  under  that  act  if  it  had  not  been  so  used  in  England.  Sbi/- 
BORNE,  L.  C,  said  that  he  was  not  disposed  to  doubt  that  if  the  word  had 
been  used  in  the  United  Kingdom  as  a  trade-mark  before  the  passing  of 
the  act,  it  might  have  been  r^stered  under  the  act;  but  he  confirmed 
the  finding  of  the  court  below  that  it  had  been  used  descriptively,  and 
not  as  a  trade-mark;  and  that  it  had  been  thereby  dedicated  to  the  publio 
of  the  United  Kingdom.  The  defendant  in  this  case  has  substituted  its 
own  name  for  that  of  the  complainants,  iu  connection  with  the  word 
"Valvoline,"  so  that  there  is  no  pretense  that  the  defendant  is  selling 
lubricating  oils  as  the  oils,  of  the  complainant,  because  it  is  clearly  stated 
in  their  labels  to  be  "White's  Valvohne  Oil;"  but  that  does  not  relieve 
the  defendant.  The  authorities  upon  this  point  are  numerous,  but  it  is 
not  necessary  to  refer  to  any  other  than  the  case  of  MeneTidez  v..  HoU,  128 
U.  S.  514,  9  Sup.  Ct.  Rep.  143,  which  is  the  latest  decision  of  the  United 
States  supreme  court  upon  this  subject. 

The  motion  for  a  temporary  injunction,  to  continue  until  the  final  hear- 
ing and  decree,  will  be  granted  upon  the  complainants  ezecutin<{  a  bond 
with  suretiea  in  the  sum  of  $2,000. 


McDonald  v.  Thb  Resoldtb, 

Diiiriei  Court,  W.  D.  PmnaifitKLnia.  April  12, 1889.) 

1.  Salvaoib— Pilots. 

The  steam  tow-boat  H.  having?  in  charge  a  tow  of  five  coal-barges,  in  the 
evening,  shortly  aftor  darlc,  broke  loose  from  her  mooring  at  the  Mononga- 
hela  wharf  in  the  port  of  Pittsburgh,  and  drifted  down  stream.  The  river 
was  hifi^h,  and  full  of  running  ice.  The  R.  was  in  danger  of  striking  craft 
moored  to  the  shore,  and  of  suffering  injury  by  such  collisions.  She  sounded 
h<)r  distress  whistle,  and  her  mate,  the  officer  then  in  command,  who  was  him- 
self a  licensed  pilot,  called  f  ex  a  pilot.    The  libelant*  a  pilot,  in  answer  to  tha 
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call,  at  some  personal  risk,  jumped  upon  one  of  the  floating  barges,  and, 
reaching  the  pilot-house  of  the  R..  took  charge  of  the  wheel,  and  in  Uie  course 
of  an  hour  brought  the  boat  and  three  of  her  barges  safely  to  shore.    Held^ 
that  the  assistance  rendered  by  the  libelant  was  a  salvage  service. 
S.  Sakb—Amount  of  Award. 

The  R.  was  of  the  value  of  $12,000;  but  she  was  in  no  danger  of  total  losa, 
nor  in  Any  extreme  periL  Heid^  fhtr^HT^^  that  the  sum  of  |dSO  was  a  fair  sal- 
vage compensation. 

In  Admiralty. 

S.  M.  Raymond,  for  libdant. 

Knox  &  Reedf  for  claimants. 

AcHEsoN,  J.  This  is  a  suit  for  the  recovery  of  salvage  claimed  by  the 
libelant  for  services  rendered  by  him  to  the  steam  tow-boat  Resolute,  un- 
der the  following  circumstances:  On  the  evening  of  January  2,  1888» 
the  Resolute  was  moored  in  the  Monongahela  river,  at  the  public  wharf 
in  the  port  of  Pittsburgh,  having  lashed  to  her  a  tow  consisting  of  five 
coal-barges,— four  loaded,  and  one  empty.  The  river  was  high, — the 
stage  of  water  being  about  12  feet, — and  was  full  of  runniug  ice  from 
a  gorge  which  had  broken  above.  The  boat  lay  with  her  head  up-stream. 
She  had  steam  up,  and  was  working  her  wheel  against  the  force  of  the 
current.  In  this  condition  of  affairs,  after  dark,  about  7  o'clock  p.  m., 
the  Resolute  broke  loose  from  her  moorings,  and  drifted  against  the 
steam-boat  Onward,  which  was  lying  immediately  below,  and  set  heradrift. 
At  this  juncture  the  master  of  the  Resolute,  Gapt.  Warren  Elsey,  who 
had  been  in  the  pilot-house  at  the  wheel,  went  out  to  catch  a  line  to 
check  up  the  ResolutOi  and  in  attempting  to  do  so  fell  into  the  river. 
John  Higbee,  the  mate  of  the  Resolute,  then  went  into  the  pilot-house, 
and  took  charge  of  the  wheel.  The  Resolute  drifted  down  the  river  stem 
foremost,  her  wheel,  however,  working  up  strongly.  The  steam-boat 
Beaver  was  moored  to  shore  about  1,000  feet  below  the  place  where  the 
Resolute  had  lain.  Just  before  she  reached  the  Beaver,  the  Resolute  blew 
her  distress  whistle.  One  of  the  baizes  in  her  tow  struck  the  Beaver. 
The  captain  of  the  Beaver,  Joseph  McDonald,  hallooed  to  those  aboard 
the  Resolute  to  stop  her;  that  they  were  working  into  the  Beaver.  To 
this  the  mate  of  the  Resolute  (Higbee)  replied  tliat  they  had  no  pilot, 
and  he  asked  for  one.  Upon  the  request  of  Capt.  McDonald,  the  libel- 
ant, who  was  an  assistant  pilot  on  the  Beaver,  immediately  went  to  the 
relief  of  the  Resolute.  At  the  time  Capt.  McDonald  spoke  to  him  the 
libelant  was  on  the  hurricane  roof  of  the  Beaver.  Taking  hold  with  his 
hands  of  the  upper  railing  he  let  himself  down  so  that  his  feet  touched 
the  railing  of  the  boiler  deck,  and  from  there  he  jumped  to  one  of  the 
barges  of  the  Resolute,  part  of  her  tow,  then  drifting  past  the  Beaver. 
It  was  dark,  and  the  floating  barge  was  distant  four  or  five  feet  from  the 
Beaver.  The  libelant  at  once  went  into  the  pilot-house  of  the  Resolute. 
Higbee  yielded  the  wheel  to  him,  and  he  took  charge  of  the  entire  move- 
ments of  the  boat.  In  the  course  of  an  hour  or  more  the  libelant  had 
succeeded  in  getting  the  Resolute  with  three  of  her  barges  (the  other  two 
had  broken  away)  safely  moored  to  shore  under  the  point  at  the  junc- 
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tion  of  the  Monongahela  and  Allegheny  rivem.  The  libelant  remained 
in  exclusive  charge  of  the  wheel  until  about  9  o'clock  the  next  morning, 
when  he  delivered  the  boat  to  Capt.  Elsey,  The  Resolute,  when  the 
libelant  took  charge  of  her  wheel,  was  in  danger  of  striking  craft  moored 
to  the  shore,  and  of  suffering  injury  by  such  collisions,  and  was  ako  in 
danger  of  sticking  at  the  head  of  Glass-House  ripple.  When  the  libel- 
ant went  to  the  succor  of  the  Resolute  he  believed — and  had  good  rea- 
son to  believe,  from  what  Higbee,  the  mate,  had  said — ^that  the  boat  was 
altogether  without  a  pilot.  But  it  now  appears  from  the  proofs  that 
Higbee  had  been  a  licensed  pilot  for  several  years;  but  at  the  time  of 
this  occurrence  his  proper  position  on  the  boat  was  that  of  mate. 

Such  being  the  facts  of  the  caise,  as  I  deduce  them  from  the  evidence,  I 
cannot  doubt  that  the  assistance  which  the  libelant  thus  rendered  the  Reso- 
lute was  a  salvage  service. .  The  danger  to  the  boat  was  real  and  impend- 
ing. She  had  given  a  signal  of  distress.  Her  mate — the  oflBcer  then 
in  command  of  the  boat — called  for  the  aid  of  a  pilot,  stating,  according 
to  the  clear  weight  of  evidence,  that  the  boat  was  without  a  pilot.  The 
libelant's  service  was  voluntary.  It  was  rendered  promptly,  and  at  some 
personal  risk  incurred  in  his  jumping  upon  the  drifting  tow,  and  it  was 
successful.  True,  it  now  turns  out  (contrary  to  what  the  libelant  sup- 
posed when  he  was  called,  and  went  to  her  relief)  that  the  Resolute  had 
on  board  a  person  qualified  to  act  as  a  pilot.  But  Higbee's  proper  duty 
was  that  of  mate.  He  seems,  too,  to  have  distrusted  his  ability  to  cope 
with  the  difficulties  in  which  he  found  himself.  Under  the  circumstan- 
ces, then,  the  owners  of  the  Resolute,  I  think,  should  not  be  heard  to 
say  that  the  libelant  rendered  no  salvage  service,  because  there  was  on 
board  the  boat  one  who  was  a  licensed  pilot,  and  who,  perhaps,  might 
alone  have  proved  equal  to  the  emergency.  But  here,  as  in  every  case 
of  the  kind,  the  perplexing  question  is,  what  amount  of  compensation 
should  be  allowed  the  salvor?  .There  is  no  evidence  to  fix  the  value  of 
the  three  barges,  nor  to  show  the  degree  of  danger,  if  any,  to  which  they 
were  exposed.  The  Resolute  was  of  the  value  of  $12,000;  but  it  does 
not  appear  that  she  was  in  danger  of  total  loss,  nor  is  it  evident  that  she 
was  in  any  extreme  peril.  The  libelant's  ordinary  wages  as  pilot  for  a 
trip  occupying  10  days  were  $25.  Having  regard,  then,  to  all  the  cir- 
cumstances, I  conclude  that  $250  would  be  a  fair  salvage  compensation. 
Let  a  decree  be  drawn  in  f^vor  of  the  libelant  for  that  amount,  with 
costs. 
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L'HoMMSDnsu  V.  The  H.  L.  Daytoh. 

(Digtriet  Court,  D.  New  Jertey,    May  81, 1889.) 
L  Towage. 

An  offer  to  pay  the  amount  agreed  to  be  doe  for  towage.  less  certain  dis- 
puted claims  for  damages  to  respondents'  barges  other  than  the  one  for  which 
the  towage  is  claimed,  coupled  with  a  demand  for  a  receipt  in  full,  is  not  a 
sufficient  tender  to  destroy  the  lien  on  said  barge  for  the  towage. 
S.  Same— Afplioatiok  of  Paticbnts. 

A  payment  on  the  general  towage  account  without  direction  by  the  debtor 
as  to  its  application  may  be  applied  by  the  creditor  to  such  parts  of  his  ac- 
count as  he  desires,  before  the  account  is  settled,  or  an  action  is  brought,  and 
if  he  has  applied  none  of  it  to  the  towage  against  the  barge  in  qoeation,  the 
barge-owner  cannot  complain. 

In  Admiralty.     libel  for  towage. 

Anson  B,  Sietvartj  for  libelant. 

JSedfe,  Muirhdd  &  McOeej  for  respondenta. 

Wales,  J.  This  is  a  libel  in  rem  to  enforce  the  payment  of  a  lien  for 
towing  the  barge  H.  L.  Dayton  during  the  month  of  August,  1887.  It 
is  admitted  that  the  towage  services  were  rendered,  and  that  the  charges 
for  the  same  are  correct,  but  the  respondents,  in  their  answer,  set  up  a 
tender  of  payment  before  the  libel  was  filed.  The  sum  total  of  the  libel- 
ant's account  for  towage,  during  August,  was  $610.50,  including  the  five 
items  of  charge  against  the  Dayton,  which  last  amounted  to  $92.50. 
This  monthly  account  is  credited,  on  November  24,  1887,  with  a  pay- 
ment of  $250,  and  the  respondents  allege  that  at  difibrent  times  after- 
wards they  offered  to  pay  the  balance  of  the  account,  less  certain  claims 
for  damages  done  to  two  other  of  their  barges  by  the  libelant's  tugs. 
There  is  no  doubt  that  such  an  ofier  was  made,  perhaps  more  than  once, 
and  that  it  was  always  refused  because  it  was  coupled  with  a  demand  for 
a  receipt  in  full;  but  there  is  no  proof  of  any  specific  tender  of  payment 
of  the  sum  due  for  towing  the  Dayton.  The  fact  that  no  separate  bill 
for  towing  the  Dayton  was  ever  presented  to  the  respondents  does  not  af- 
fect the  lien  against  that  barge  one  way  or  the  other,  nor  will  the  prop- 
osition to  pay  the  August  account  by  a  smaller  sum  than  the  balance 
called  for  support  the  tender.  To  make  a  tender  effective,  as  a  defense 
to  the  suit,  it  should  have  been  for  the  full  amount  of  the  balance.  The 
correctness  of  the  account  was  not  disputed,  but  the  respondents  at- 
tempted to  compel  or  make  a  settlement  on  their  own  terms.  This  is 
not  permissible. 

The  contention  that  a  proportionate  part  of  the  credit  of  $250  should 
be  applied  to  the  reduction  of  the  charges  against  the  Dayton  is  opposed 
to  the  rule,  that  the  debtor  must  make  the  application  at  the  time  of  the 
payment;  and,*  if  he  omits  to  do  so,  the  creditor  can  make  the  appropri- 
ation in  any  way  he  may  think  proper,  and  at  any  time  before  an  ac- 
count is  settled,  or  before  action  is  brought.  Pickering  v.  Day,  3  Houst. 
687.  The  respondents  waived  their  right  by  silence.  The  libelant  says 
that  he  directed  his  book-keeper  not  to  credit  any  portion  of  the  $250  to 
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the  account  of  the  Dayton,  and  this  testimony  is  uncontradicted.  *  The 
tender  is  not  proved,  and  a  decree  will  therefore  be  enteiped  for  the  libel« 
ant  for  $92.50,  with  costs. 


Cornell  Steam-Boat  Co.  v.  ThA  H.  L.  Dayton. 

{District  Court,  D.  New  Jersey.    May  26, 1889.) 

Towage— Evtoence. 

Libelant  had  a  claim  against  respondents  for  balance  on  towage,  the  amount 
dne  bein^  disputed,  and  respondents  had  claims  against  libelant  for  damages. 
Negotiations  lailedf  to  effect  an  agreement,  and  libelant  placed  its  claim  in  the 
hands  of  a  collector,  and  thereauer  exacted  cash  payments  for  towage  done 
for  respondents.  At  this  point  it  was  agreed,  asJtUeged  by  respondents,  that 
their  demands  should  be  canceled.  Libelant  denied  this  agreement,  and  the 
agent  of  respondents  testified  that  the  agreement  was  made  with  an  agent  of 
libelant,  who  testified  as  positively  to  the  contrary.  From  the  time  of  the  al- 
leged compromise  towing  was  again  done  on  crealt,  and  libelant  did  not  in- 
clude its  disputed  claim  in  its  bills,  and  gave,  by  its  agent,  a  receipt  in  full  at 
one  time,  the  agent  also  stating  that  it  included  all  demands.  Held,  that  the 
weight  of  evidence  was  with  respondents. 

In  Admiralty.     libel  for  towage. 

Anaon  B.  Stewart^  for  libelant. 

Bedkj  Muirhdd  &  McOeSy  for  respondents. 

Wales,  J.  The  libelant  company  sue  to  recover  a  small  balance  due 
for  towing  the  barge  H.  L.  Dayton  from  Newburgh  to  New  York,  on  the 
22d  of  December,  1886.  The  original  charge  for  the  service,  $40,  was 
objected  to  by  the  respondents  as  being  excessive,  and  they  refused  to 
pay  more  than  $25.  Before  this  time  there  had  been  other  accounts  be- 
tween the  parties  for  towage  service,  and  the  respondents,  having  subse- 
quently ascertained  that  the  sum  demanded  for  towing  through  the  ice 
was  the  customary  one,  allowed  it,  at  the  same  time  setting  up  counter- 
claims against  the  libelants  for  damages  to  the  Mayflower, — ^another 
barge  belonging  to  the  respondents, — and  also  for  demurrage;  these  last 
two  claims  being  in  excess  of  the  balance  of  the  libelants'  charge  of  De- 
cember 22d,  and,  if  allowed,  would  leave  a  balance  in  favor  of  the  re- 
spondents on  an  account  stated.  Several  interviews  were  had  between 
the  parties  in  relation  to  a  settlement  without  success,  the  libelants  finally 
placing  their  daim  in  the  hands  of  a  collector,  and  thenceforward  exact- 
ing cash  payments  for  towing  the  respondents'  barges,  until,  as  alleged 
by  the  respondents,  it  was  mutually  agreed  that  the  disputed  claims 
should  be  canceled  on  both  sides;  and  thereafter  the  libelants  resumed 
and  continued  giving  credit  to  respondents,  as  before,  for  towage  services. 
The  sum  in  controversy,  $15,  is  a  trifling  one  when  compared  with  the 
amount  of  business  transacted  between  these  parties  in  the  course  of  a 
year;  but  the  case,  being  before  the  court,  must  be  disposed  of  and  de- 
cided according  to  the  evidence. 
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The  qnestion  to  be  decided  is  one  of  fact,  and  the  decision  depends,  in 
part,  on  the  veracity  or  accuracy  of  recollection  of  the  managing  agents 
of  the  litigants.  The  evidence  for  the  respondents  (testimony  of  the  pres- 
ident of  ihe  respondent  company)  is  that  the  agreement  to  wipe  out  the 
disputed  claims  on  both  sides  was  dear  and  unmistakable,  and  that,  act- 
ing on  the  faith  of  that  agreement,  the  charge  for  demurrage  (the  claim 
for  damages  having  been  allowed  by  libelants)  was  placed  to  profit  and 
loss  on  the  books  of  the  respondents. '  The  libelants'  managing  agent. 
Mr.  Valentine,  with  whom  it  is  alleged  the  agreement  was  made,  directly 
and  positively  denies  all  knowledge  of  it.  Here,  then,  is  a  flat  contra- 
diction between  the  only  two  witnesses  who  testify  to  the  making  of  the 
agreement;  and  in  such  a  case  the  only  recourse  is  to  the  custom  and 
practice  of  transacting  business  between  the  parties,  and  to  such  acts  and 
admissions  of  their  agents  as  may  throw  any  light  on  the  subject.  It  is 
in  proof  that  after  the  all%ged  agreement  the  libelant  company  gave  credit 
as  before,  and  that  the  charge  of  $15,  the  balance  of  the  sum  charged  for 
towing  the  Dayton,  disappeared  from  the  bills  rendered  to  the  respond- 
ents. It  is  also  proved  that,  on  the  20th  of  January,  1888,  Mr.  Haga- 
dom,  the  accredited  collector  for  the  libelant  company,  gave  the  respond- 
ents a  receipt  for  $329,  "to  balance  acc't  in  full  up  to  date;"  and,  al- 
though an  ordinary  receipt  of  this  kind  is  not  always  conclusive  evidence 
of  the  payment  of  all  demands,  if  given  under  a  mistake,  or  in  ignorance 
of  material  facts,  yet  it  is  in  testimony  that  Mr.  Hagadom  was  asked,  at 
the  time  of  signing  this  receipt,  if  the  amount  included  all  demands,  and 
he  replied  that  it  did.  These  circumstances  certainly  give  color  to  the 
statement  that  the  agreement  to  cancel  was  made.  They  also  create  too 
much  doubt  of  the  right  of  the  libelants  to  recover,  to  permit  of  a  decree 
being  made  in  their  favor.     The  libel  must  therefore  be  dismissed. 
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